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(CIVIL    RULINGS). 


A.  ,       Page. 

t 

PRIORI  Probability. 

A   matter   in   issue  between  parties 
oisght  not  to  be  determined  upon 

,   however   improbable    the 

features  of  the  case  put  forward 
by  one  of  the  parties 


•  •  • 


iCftUIESCENCE. 

A  sale  allowed  to  be  completed  with- 
out opposition  from  the  judg- 
ment-debtoiwho  accepts  the  pro- 
ceedings so  far  as  to  petition  for 
extension  of  time  must  not  be 
treated  as  a  nullity 


i 


CT  XVIII.  pFi8so. 

See  Full  Bench  Rulings  (12) 
See  Jurisdiction  (5) 


^CT  XL.  OF  1858. 
^  See  Joint  Property  (2) 


284 


BATEMBNT. 

(1)  Where  defendant  claims  •— ^  of 
his  pUtnee  rent  on  theground  that 
his  predecessor  had  obtained  it 
in  a  previous  rent-suit,  and  it 
appeared  that  the  lessor's  share 
wasslightly  less  than  that  describ- 
ed in  the  lease,  held  that,  unless 
defendant  showed  tha^Jrie  had 
been  damaged  by  plaintiff's  mis- 
representation, he  could  not  be 
relieved  from  his  contract         ...     372 

(2)  Where  an  ■  ■  was  allowed  in  a 
lump  sum  on  a  lump  jumma  on 
account  of  lands  having  become 
unculturable  by  the  overflow  of  a 

river,  the does  not  vary  the 

rate  of  rent  so  as  to  debar  the 
ryot  from  the  benefit  of  the  pre- 
sumption under  Act  X.  of  1859, 
s.  4  ...     401 

(3)  A  ryot  cannot  sue  for  — —  of  rent, 
simply  because  his  lands  are 
rated  higher  than  similar  lands 
held  by  ryots  of  the  same  class 
in  the  vicinity 


404 


93 


Act  VIII.  OF  1859.  Page, 

(i)  Where  an  application  for  the  re- 
medy provided  in  — ,  s.  230,  is 
refused  by  a  Moonsiff,  no  appeal 
lies ;  but  where  it  is  admitteo,  and 
the  claim  subsequently  rejected, 
the  order  of  rejettion  falU  within 
the  scope  of  s.  23 1,  and  anf  appeal 
lies  to  the  Juc^  ...      38 

(2)  Under  — ,  s.    128,  a   party    is 

bound  to  be  prepared  at  once  to 
tender  the  documentary  evidence 
bearing  on  the  issues  framed  by 
the  Court.  The  words  "first 
hearing^n  the  suit "  do  not  mean 
the  first  hearing  on  the  issues  42 

(3)  The  phrase   "  subject  to  a  mort- 

gage ' '  in  — ,  s.  27 1 ,  explained        43 

(4)  The  word  "may"  in  — — ,  s.  372, 

does  not  imply  by  some  possi- 
bility, but  means  may  not  impro- 
bably ...      57 

(5)  A  hostile  act  justifying  a  declara- 

tion under ,s.  15,  must    be 

such  as  to  entitle  the  plaintifT  to 
some  substantial  remedy  in  the 
way  of  in  j  unction  or  otherwise ...     i  o  i 

(6)  Section  337  is  applicable  where  the 

defence  of  the  two  defendants  is  a 
common  one  to  the  extent  of  deny- 
ing plaintiff's  mokurruree  ryotee 
title,  and  the  Court  decides  that 
plaintiff  has  a  title  against  both.      1 1 

(7)  If  a  person  making  a  claim  under 

— ,  s.  246,  is  in  actual  pos- 
session, the  order  disallowing  his 
claim  is  only  a  declaration  that  his 
possession  is  without  title.  A  suit 
to  establish  his  right  must  be 
brought  within  one  year  ...     133 

(8)  Where  a  suit  is  ready  for  hearing, 

the  Court  should  take  action  un- 
der  ,s.  73,  and  not  dismiss  the 

suit  on  the  technical  ground  that 
persons  having  interest  in  the 
subject-matter  have  not  been 
made  parties  ...     187 

(9)  The   order    disallowing    a  elainiV  "* 

under ,  s.  246^  does  not  deter« 

mine  the  question  involved      ...    230 


It 


TNDix  (cmt  rulings). 


Act  VIII.  OF  iZs^—(Cont{nu^J.  Page. 

•  (10)  The  word**  date  H  in ,8.327, 

does  not  mean  the  date  written  in  ■ 
the  arbitration-award,  as  when  it 
was  made,  but  the  time  when  it 
•  is  handed  over  to  the  parties,  so 
that  they  may  be  able  to  give 
effect  to  it  ...    24B 

(11)  A   Court    to    which,   under —^, 

s.  284  and  the  following  sec- 
tions, a  decree  is  transferred 
for  execution,  does  not  thereby 
acquire  a  jurisdiction  to  entertain 
a  question  of  limitation,  which 
arose  antecedent  to  the  date  of 
transfer  .  • .     33° 

(12)  Where  the  judgment-debtors  ob- 

jected to  the  attachment  of  certain 
lands  as  not  their  property,  but 
held  by  them  as  sheoaits,  and  the 
MoonsifE  overruled  the  objection 
on  the  ground  that  they  had  been 
held  by  defendants  entirely  to 
their  own  use,   hbld   that  the 

order  was  one  under ,  s.  245, 

and  no  appeal  lies  to  the  Judge.     365 

(13)  Where  the  Court  disallows  a  claim 

to  attached  property,  because  the 
claimant  has  not  gi^n  any  evi- 
dence in  support,  the  order  is  one 
under— ,3.246  ...    409 

(14)  Where  a  claimant  of  attached  pro- 

perty is  not  present  when  it  is 
his  duty  to  appear  and  eive  evi- 
dence, the  Court  can  only  make 
an  order  under ,  s.  246,  dis- 
allowing his  claim  ...      ib, 

(15)  Where    the   question  of  limitation 

b  decided  by  an  Appellate  Court 
after  it  has  taken  evidence,  and 
gone  into  the  whole  case,  the  deci- 
sion is  not  one  within  the  terms 

-,8.351  ...      413 

2.  See  Res  Judicata  (2)  (3)  (4)  (5) 
7,  See  Arrears  of  Rent  (2) 

See  Mesne-profits  (3) 

See  Res  Judicata  (i) 
Section      55.  See  Service  of  Process  (i) 
Section      81.  See  Jurisdiction  (14) 
Sections  1 14  &  1 19.    See  Default  (i) 
Sections  128,. 129,  132.    See  Documents  {^) 
Section    130.  See  Procedure  (4) 
Section   132.  See  Dakhillas  (1) 
Section    180.  See  Civil  Court  Ameen  (i) 
Section  203.  See  Joint  Property  (1) 
Section  207.  See  Co-decree-holder  (i) 
Section   210.  See  Execution  (2) 
Sections  2 1  o  &  2 1 2 .    .S'^^  Executio n  (2 1 ) 
Section   246.  See  Execution  (i) 

See  Jurisdiction  (3) 

See  Release  (i) 
Section  248.  See  Execution  (x8) 
Sdttion  257.  See  Execution  {i\) 
Section  270.  See  Attachment  {i) 


Act  VIII.  of  1859 — {Coittinued),  Pop, 

Section  271.  See  Mo ney -decree  ( i ) 

See  Surplus  Proceeds  (f) 
Section   273.  See  Insolvency  {i) 

See  Jurisdiction  (8) 
Section   287.  See  Execution  {\6y    f 

See  Jurisdiction  (9) 
Sections  301  &  370.    See  Pauper 

Appeal  (f) 
Sections  312  &  326.    See  Arbitration- 

award  (3) 
Sections  325  &  327.    Set  Arbitration^ 

award  (2) 

See  Procedure  (6) 
Section   327.  See  Appeal  (\) 

See  Arbitration-award  (4) 
Section   347.  See  Remand  (3) 
Section   354.  See  Issues  (l) 
Section  355.  See  Evidence  ( 1 1 ) 
Section   360.  See  Costs  (i) 

Act  IX.  OF  1859. 

Section  20.  See  Privy  Council  Rulings  {10) 


Act  X.  OF  1859. 

In  a  suit  against  an  agent  under 
— — ,  8.  24,  where  defendant's  em- 
ployment as  tahsildar  was  alleged 
to  have  terminatedon  hisappoint- 
ment  as  n\oonshee,  and  defend- 
ant relied  on  the  fact  of  a  subse- 
quent re-appointment  as  tahsil- 
dar^ "held  that,  so  long  as  de- 
fendant continued  to  be  employ- 
ed in  plaintiff's  service,  his 
agency  had  not  terminated 


W 


Section 


4.  See  Abatement  (2) 
See  Presumption  (i)  (2) 
Section      13.  See  Jurisdiction  {i^) 
Section      23.  See  Act  VIII,  (B,C,J 

of  1869  (3)  (6) 
Section     81.  See  Evidence  ( i ) 
Sections  105  &  106.    See  Full  Bench 

Rulings  (4) 
See  Privy  Co uncil  Rulings  (i  i) 

Act  XI,  OF  1859. 

An  8-anna  shareholder  in  fourmouzahs 
out  of    six,  which  constitute  an 
estate,   cannot  sue  alone  under 
either  s.  10  or  s.  11  of ...      3^ 


s.  20,  ex- 
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Act  XIV.  of  1859. 

(1)  The  application  of  — 

plained  « 

(2)  An  application  for  execution  may 

be  considered  a  bond-fide  pro- 
ceeding within  the  meaning  of 
— — ,  s.  20,  even  though  it  proves 
fruitless  •••    4'* 

Section    1,  els.  12  &  16.    See  Privy 
Council  Rulings  (6) 

Section    2.     See  Trustee  (i) 

Section    9.    See  Limitation  {/\)  {11) 

Section  15.    See  Title  {i) 

d 


•    ▼ 


INDIX  (civil  RVtmcs). 


Ill 


Act  XXVII.  OF  i860.  ♦ 

(1)  A    District    Judge    is    right     in 

granting     a     certificate     under 

to   the    widowed    daughter 

claiming*  under  the  will  ot  the 
d&ceased,  which  was  established 
without  dispute ;  this  law  not 
creating  a  title  in  the  party 
obtaining  the  certificate 

(2)  A  widow,  admittedly  the  heiress 

of  the  deceased,  claiming  under 
her  husband's  will,  is  the  proper 
person  to  obtain  a  certificate,  not- 
withstanding the  objection  of  an 
adopted  son  .•. 

See  Mahomedan  Law  (i) 
See  Privy  Council  Rulings  (5) 

ActXXIII.  OF  1861. 

Section  27.     See  Act  XL  of  186s  (i) 

ActXXV.  OF  1861. 

A  Magistrate's  award  under  — , 
s.  318,  cannot  be  set  aside  by  a 
Civil  Court's  decree  for  posses- 
sion, but  remains  good  till  the 
opposite  party  has  established  his 
right  by  civil  suit 
See  Onus  Probandi  (3) 

Act  VI.  (B.C.)  of  1862.  •» 

See  Full  Bench  Rulings  (14) 

Act  X.  OP  1862. 

See  Small  Cause  Court  (i) 

Act  XX.  OF  1863. 

Section  18.    See  Appeal  (3) 


Act  VII.  OP  1865.      . 

Where  timber  has  been  cut  and  sold 
by  a  person  having  no  authority 
to  do  so,  and  was  confiscated  by 
Government  under ,  the  Go- 
vernment is  liable  for  the  expense 
of  conveying  the  timber  from  the 
place  where  it  was  lying,  but  was 
not  equitably  chargeable  with  the 
expense  of  cutting  the  timber  ... 


Page. 


\ 
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Act  VIll.  (B.C.)  OF  1856. 

See  Under-^enure  (1) 

ActXI.  0F1865. 

A  suit  to  recover  possession  of  a 
share  of  a  boat  by  establishment 
of  plaintiff's  right  is  for  personal 
property  within  the  meaning  of 
-; — ,  s.  6,  and  no  special  appeal 
lies  in  such  a  case  under  Act 
XXIII.  of  1861,  s.  27 


24 


3» 


Act  II.  (B.C.)  o|  1866.  Page. 

The  intention  of  —  explained  with' 
reference  to  the  letting  of  a  shop 
and  the  use  of  the  license  for  a 
fixed  term 


79 


435 


Act  XX.  op  1866. 

The  principle  that  a  registered 
document  of  posterior  date  is  not 
to  prevail  over  an  earlier  unregis- 
tered deed  where  the  transfer  un- 
der such  deed  has  been  perfected 
by  possession  was  hexd  not  to 
extend  to  a  case  in  which,  after 
such  possession,  the  claimant, 
under  the  unregistered  deed,  had 
been  dispossessed  by  the  opposite 
party 
See  Bond  {i) 

Act  VI.  (B.C.)  of  1868. 

See  Full  Bench  Rulings  (12) 
See  yurisdiction  (5) 

Act  VIII.  (B.C.)  of  1869. 

(1)  A  party  bound  under  decree  to  pay 

arrears  of  rent,  and  give  up  pos- 
session, may,  under ,  s.  52,  be 

relieved  from  the  operation  of 
the  latterpart  of  the  decree,  if  he 
pays  the'money  decreed  within 
15  days  of  the  date  of  the  decree 

(2)  Where,  after  receiving  notice    of 

distress,   a   party  brings  a  suit 

under ,  s.    80,    the      simple 

question  to  be  determined  is 
whether  the  demand  made  by  the 
distrainer  is  good  and  valid 

(3)  Section    27    explained,    and   how 

limitation  applies  under  that 
section  shown 

(4)  A   ryot  suing   to   recover  posses- 

sion   under must  prove  not 

only  dispossession,  but  that  the 
zemindar  exceeded  his  legal 
powers 

(5)  The  words  '*  places  adjacent"   in 
,  s.  18,  cl.  I,  construed 

The  provisions  of  -- — ,  s.  27,  do 


(6) 


Sect 


ion  22.    See  Small  Cause  Court  (i) 


413 


(7) 


(8) 


not  deprive  the  Civil  Court  of 
its  jurisdiction  to  entertain  suits 
instituted  by  tenants  to  recover 
possession  of  their  tenures  on 
proof  of  title 

A  suit  for  rent  for  a  period  prior 
to  a  deposit  being  made  under  the 

provisions  of is  not  barred  by 

s.  31,  where  the  contention 
of  the  defendants  is  that  the 
tenure  was  the  depositor's,  and 
that  the  rent  was  due  from  him, 
and  not  from  them 

The  words  "  cultivated   or  held  " 

6,    have    the    effect 


m 


s. 


of  excluding  lands  occupied  exclu- 
sively by  buildings  from  the  right 
of  occupancy  there  declared 


289 


421 


II 


37 


53 


123 
157 


251 


278 


400 
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INDIX  (civil  RVLINGS). 


ActWIII,(B.C,) or i36^^(fContinuedJ.    Page.  "  Admission. 
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(9)  "— »  s.  18,  explained 

Section      4.     See  Presumption  (3) 

See  Arrears  0/  Rent  (i) 

See  Limitation  (5) 

See  Limitation  (9) 

See  Auction'purchaser  (!) 

See  Full  Bench  Rulings  (9) 

See  Rent'Suit  (i) 

See  Special  Appeal  (2) 

.9^*  Rent 'Suit  (2)  (4)  (5) 


Section  5. 
Section  fj. 
Section  30. 
Section  38. 
Section  102. 


Act  XVIII.  of  1869. 

(0  Queere, — Does  not  s.  18  prevent 
the  contention  that  a  defendant's 
written  statement  and  deposition 
may  contain  such  an  admission  as 
renders  it  unnecessary  for  plaint- 
iff  to  put  the  written  contract  in 
evidence?  ...        i 

(2)  A  Judge  has  no  right  to  admit  an 
unstamped  document  as  evidence 
excepting  under  the    conditions    . 

prescribed  in ,  even  where  it 

was  executed  before  the  date  when 
that  Act  came  into  operation      . . .     446 

Section  3,  clause  25.   See  Promissory 

JVote  (I) 

Act  III.  (B.C.)  of  1870. 

See  Execution  (19) 

See  Full  Bench  Rulings  (15) 

Act  IX.  OF  1871. 

The  term  "Court"  in ,  Sch.  II., 

art.  167,  explained  ...     410 

Section  13  (scFiedule). 

See  Limitation  (15)  (16) 
Schedule  II.,  art.  167. 

See  Limitation  (17). 
See  Execution  (14) 


Act  I.  OF  1872. 

Section  90.    See  Documents  (2) 
See  Evidence  Act. 


Act  VII.  OF  1872. 

Section  58.    See  Recorder  (i) 

Act  IX.  OF  1872. 

Section  23.     See  Adoption  (2) 

Act  XVII.  OF  1873. 

was    not  •  intended    to  deprive 

the  Nawab  Nazim  of  Moorshcda- 
bad  of  any  right  of  appeal  to  the 
High  Court  which  he  had  before 
it  was  passed  ...       59 


Adjournment. 


(i)  The  payment  by  the  Court  of 
Wards  of  the  revenue  due  from 
the  Other  shareholders  as  well  as 
the  minor's  own  share  to  s^ve  the 
estate  from  sale,  is  not  an  "■-  of 
the  minor's  liability  for  the  excess 
revenue  so  paid 

(2)  A     distinct of  liability  made 

by  a  vakeel  who  represented  the 
defendant,  and  whose  authority 
was  not  questioned,  was  held  to  be 
sufficient  to  warrant  a  decree  in 
favor  of  plaintiff 
(3>.  A    manager's   authority   to    make 

any which  can  be  binding  on 

his  employers  is  withdrawn  when 
he  is  dismissed,  whether  the  dis- 
missal is  or  is  not  upon  such  a 
notice  as  the  manager  has  a  right 
to  demand 

See  Estoppel  (i) 

See  Evidence  Act  (3) 

See  Minor  (i) 

See  Privy  Council  Rulings  (5) 


Adoption. 
(1)  The 


i 


See  Evidence  (5) 


") 


—  of  a  son  after  payment 
of  price  is  not  recognized  in  the 
present  \or  kali)  yuga,  the  only 
—  recognized  being  that  of  a 
dh'itaka  or  son  given  *    ... 

(2)  A  contract  as  to  an  —^  after 
payment  of  price  cannot  be  en- 
forced, for  it  would  come  within 
the  meaning  of  Act  IX.  of  1872, 
s.  23,  as  immoral,  and  contrary  to 
public  policy 
See  Full  Bench  Rulings  (8) 
See  Onus  Probandi  (2) 

Adverse  Possession. 

Where  the  members  of  a  Hindoo 
family  are  living  in  a  joint  family- 
house,  enjoying  in  common  the 
produce  of  part  of  the  joint  pro- 
perty, the  separate  possession  by 
any  member  of  a  spieciBc  portion 
of  the  joint  property  is  not  ... 

AOENCV. 

See  Act  X.  of  18^8 [i) 

See  Limitation  (9)  (il) 

See  Original  jurisdiction  (l) 

Alienation. 

Where  plaintiff  to  avoid  ■■-  -s 
made  by  his  father  when 
plaintiff  was  living  in  commensa- 
lity  with  him  as  a  member  of  a 
joint  family  sued  after  12  or  13 
years  had  gone  by  without  any 
objection  saving  the  Bling  of 
a  petition  of  protest  of  which  the 


i 


4 


» 


F 
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vendees  were  not  made  aware, 
HELD  that  plaintiff  was  rightly 
considered  to  have  consented  to 
the  — s  ...       12 

t 
«uviAL  Formations. 

The  principle  applicable  in  the 
decision  of  a  case  in  which  plaint- 
iff claims  alluvial  land  in  the  pos« 
session  of  Government  as  being 
his  by  right  of  accretion  to  his  own 
estate,  though  the  churs  had 
re-formed  on  the  original  sites  of 
lands  belonging  to  other  persons.  ^  446 

TERNATivE  Claims. 
See  Election  (i) 
See  Full  Bench  Rulings  (5) 

BRNATivE  Titles. 

Where  the  title  on  which  a  plaint- 
iff sues  is  put  forward  in  the  aN 
ternative,  and  the  two  parts  of 
the  alternative  are  not  inconsistent 
with. each  other,  he  ought  to  ob- 
tain a  decree  if  he  makes  out 
either  branch  of  his  alternatives.        12 

fEN's  Report. 

The  High  Court  set  aside*'the  order 

[        passed  by  the  first  Court  on^an 

t        ,  where  no  notice  had  been 

given  to  one  of  the  parties  of  the 
day  fixed  for  hearing  objections.         2 

(NDMENT. 

I)  Where  a  decree  of  the  first  Court 
affirmed  by  the  Court  of  Appeal 

needs to  make  its  meaning 

clear,  application  should  be  made 

to  the  Lower  Appellate  Court ...       41 

^)  Where  plaintiff  does  not  specify 
the  boundaries  of  one  of  the 
several  plots  of  land  claimed,  he 
should  be  required  to  amend  his 
plaint  ...     187 

See  Full  Bench  Rulings  (5) 

Iestral  Property. 

l)  Until  a  division  of is  effected, 

no  member  of  the  family  can  give 
a  stranger  any  interest  in  the 
property  ,  ...     190 

l|  In  justifying  the  "purchase  of  an 

r     ,  it  is  enough  if  the  purchaser 

'  proves  that  he  made  bond-fide 
inquiry  into  the  matter  as  to 
whether  necessity  existed,  and 
was  led  to  suppose  that  it  did 
exist  ...     96 

See  Alienation  (i) 
See  Reversioners  (i) 


Appeal. 

(i)  Quare, — Does  an 


Page. 


lie  from  the 


refusal  of  a  Civil  Court  under 
Act  VIII.  of  1859,  s.  327,  to 
order  an  award  to  be  fil?d 

(2)  An t5  the  High    Court   by  a 

secured  attaching  creditor,  whose 
claim  to  surplus  proceeds  has  been 
disallowed  by  the  District  Judge,' 
is  really  a  question  between  rival 
creditors,  and  cannot  be  heard  . . . 

(3)  No lies  from   an  order  under 

Act  XX.  of  1863,  s.  18 

See  Act  VIII,  of  1859  (1)  (6)  (12) 

See  Full  Bench  Rulings  (7)  (9) 

See  jurisdiction  (2)  (11) 

See  Limitation  (15) 

See  Original  ^Jurisdiction  (2) 

See  Remand  (0) 

See  Stamp  (i) 

A   pellate  Court. 

(i)  A  District  Judge  has  no  authority, 
when  hearing  an  appeal  from  a 
Moonsiff 's  Court,  to  vary  or  ignore 
the  directions  made  by  an  ~ 
of  co-ordinate  jurisdiction 

(2)  No  general  rule  can  be  laid  down 

as  to  when  the  reasons  should  be 

stated  by  an** for  believing  one 

set  of  witnesses  rather  than  an- 
other ;   and  the  omission   of    a 

Lower to  state  such  reasons 

is  not  a  ground  for  special  appeal. 

(3)  The    Judge  of  an dissenting 

from  the  decision  of  the  first 
Court  is  bound  to  give  good 
grounds  why  he  cannot  come  to 
the  same  conclusion  as  that  Court 
upon  the  material  evidence  before 
the  Court 

(4)  A  Lower is   not  justified     in 

determining  an  appeal  upon  an 
issue  which  was  not  raised  be- 
tween the  parties  in  the  Court  of 
first  instance 
See  Full  Bench  Rulings  (6) 

Arbitration. 

A  party  is  not  entitled  to  withdraw, 
without  good  cause  shown,  from  a 
submission  to 


182 


194 
368 


See  Full  Bench  Rulings  (2) 
See  Withdrawal  (2) 

Arbitration-award. 

(1)  The  Court  does  right  in  refusing  to 

permit  the  filing  of  an  —  which 
was  not  complete  in  itself,  and 
which,  as  a  whole,  the  parties  had 
not  agreed  to 

(2)  Section  327  of  Act  VIII.  of  1859 

puts  the  — —  filed  under  it  in  the 
same  position  as  the  award  filed 


199 


260 


284 


333 


395 


182 
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Arbitration-award — ( Con^nued)»        Page. 

under  s.  325.  When  a  Court  files 

an ,  and  passes  a  decree,  that 

decree^is  final  ...     248  j 

(3)  As  long  as  the  order  of  a  Moonsiff 
•      •    quashing  an subsTsts  in  full 

force,  the  award  cannot  be  said  to 
exist  as  a  binding  award  between 
the  parties  ...     261 

(4)  In   the  case  of  a  private    award, 

where  the  arbitrators  grant  a  new 
trial,  and  dispose  of  the  case  in 
the  absence  of  the  defendant, 
and  a  year  after  allowing  the  new 
trial  one  day  verbally  pronounce 
their  judement  to  one  party,  and 
another  day  to  the  other,  and  on 
a  subsequent  date  write  out  the 
award  which  is  signed  on  a  parti- 
cular date  by  one  arbitrator  who 
sends  it  to  others  elsewhere  for 
signature  on  a  different  date, 
HELD  that  the  award  ought  not 
to  be  enforced  under  Act  VI 1 1,  of 
1859,  s.  327  ...     378 

See  Act  VIII.  of  1859  (10) 

See  Appeal  {\) 

See  Procedure  (6) 

Arrears  of  Rent.  • 

(i )  In  a  suit  for from  a  tenant  hav- 

.  ing  a  right  of  occupancy,  where 
the  only  dispute  is  as  to  the  rate, 
the  rate  previously  paid  is  fair 
and  equitable  within  the  meaning 
of  Act  VIII.  (B.C.)  of  1869,  s.5, 
unless  the  contrary  is  shown     ...     108 

(2)  A  suit  for is  not  estopped  by 

the  fact  that  plaintiff  has  split  his 
claim,  but  the  omission  of  a  part 
of  the  jumma  would  be  a  bar  to 
his  suing  subsequently  for  such 
part  ...     272 

See  Full  Bench  Rulings  (i) 
See  Sale  (2) 


Assault. 

An  action  for  damages  on  account  of 

threatened and  defamation 

ought  not  to  be  dismissed  on  ac- 
count of  plaintiff's  absence, 
though  the  Court  may  give  less 
damages,  if  his  absence  makes  it 
difficult  to  assess  damages 

Attachment. 

An— —made  pending  execution-pro- 
ceedings in  the  case  of  a  decree 
for  possession  and  mesne-profits 
not  assessed  is  not  an  —  con- 
templated by  Act  VIII.  of  1859, 
s.  270 
See  Execution  (3) 
^  See  Release  (i) 

*         See  Surplus  Proceeds  (0 


(2) 


103 


Auction- purchaser,*  Pigt» 

0)  Where  an at  a  sale  for  arrears 

of  revenue  applies  for  measure- 
ment of  the  purchased  estate,  and 
no  objection  is  made  in  the  first 
instance  on  the  score  of  ability  to 
measure  by  the  ryots,  the  appli- 
cant's right  to  measure  is 
undoubted 

— — s  with  notice  of  a  mortgagee's 
lien  are  liable  to  payoff  the  mort- 
gage, and  to  satisfy  any  decree 
which  the  mortgagee  may  obtain 
in  regard  to  the  property  in  a  suit 
pending  at  the  time  of  the  pur- 
chase. Such  decree  cannot  be 
satisfied  by  payment  into  Court 
unless  the  mortgagee  has  the 
means  of  immediately  taking  the 
money  out  of  Court,  or  acquiesces 
in  such  payment 


270 


50 


66 


B. 

Bbnamic. 

(i)  To  make  out  a  title  to  property, 
it  is  necessary  for  the  plaintiff  to 
establish  either  the  alleged  ■, 
or  a  subsequent  conveyance  from 
the  alleged  benameedar 

(2)  A  transaction  being  once  establbh- 

ed  as  ^  ;  the  fact  that  the  deeds 
and  proceedings  involved  bear 
ttt^  benameedar's  name  is  of  no 
essential  weight  with  reference 
to  the  question — ^who  is  the  prin- 
cipal 

(3)  All  the  covenants  made  by  a  bena- 

meedar in  the  sale  of  a  property 
are  not  necessarily  bindmg  upon 
the  true  owners ;  though  there  * 
may  be  circumstances  in  which  a 
person  whose  name  does  not 
appear  upon  a  contract  may  be 
liable  to  perform  its  conditions... 

(4)  Even  where  the  object  of  a  — 

transaction  is  to  obtain  a  shield 
against  a  creditor,  the  parties  are 
not  precluded  from  showing  that 
it  was  not  intended  that  the  pro- 
perty should  pass  by  the  instru- 
ment creatine  the ,  and  that 

in  truth  it  stiU  remained  with  the 
person  who  professed  to  part 
with  it 


19 


ni 


398 


423 


Bona  Fides.  •* 

See  Execution  (10)  (12) 

See  Privy  Council  Rulings  (4)  (12) 


Bond. 

Under  a  specially  registered 


under 


Act  aX.  of  1866,  the  creditor  may 
summarily  have  a  decree  for  the 
amount  including  interest  up  to 
date  of  decree.    If  he  intends  to 


BoHiy^ConiinuedJ,  •  Page,  I  Certificate. 

secure  interest  at  the  rate  stipu- 
lated after  suit  and  decree,  it  is 
not  enough  to  insert  the  phrase 
"date  of  realization,"  as  this 
phrase  must  be  held  controlled 
by  other  parts  of  the  agreement. 


140 


Boundary. 

See  Partition  ^5) 

m 

BUTWARRA. 

(1)  A  - —  between  zemindars    is  not 

binding  upon  the  ryots,  and 

chittas  are  no  evidence  in  a  suit 
for  possession  of  a  jote,  and  to  let 
asiae  a  summary  award  under 
Act  XIV.  of  1859,  s.  15 

(2)  The  Civil  Court  has  no  authority 

to  order  the  Collector  to  make  a 
partition  of  the  jumma  payable  to 
Government  in  respect  of  mehals 
which  are  intermixed  in  a  portion 
common  to  all 


Carrier. 


C. 


See  Liability  (2), 


Cause  of  Action. 

(!)  A  mere  error  in  a  thakbust  map 
from  which  no  injury  has  accrued 
is  no 

(2)  In  a  suit  for  a  decree  to  set  aside 
a  mortgage-bond  and  a  decree 
between  other  parties  in  another 
district,  in  which  plaintiff  alleges 
collusion  between  those  parties 
with  a  view  to  injure  him,  and  that 
his  property  had  been  attached  in 
execution,  held  that  plaintiff  has 
no 


29 


A  District  Judge  rightly  refuses  a 
—  under  \6i  XXVII.  of  i860 
for  the  collection  of  the  debts  of 
an  endowment 
See' A^i  XXVII.  of  i860  {\)    . 


P^g^. 


340 


Channel. 


272 


See  Right  of  Fishery  (i) 

Civil  Court  Ameen. 

A  Civil  Court  is  not  warranted  in 
deputing  its  functions  to  an 
Ameen,  and  an  Ameen  is  bound 
not  to  go  beyond  the  points  refer- 
red to  him  for  inquiry  ...     280 

Co-DBCRBB-HOLDER. 

A  —  cannot  claim  execution  un- 
less he  satisfies  the  Court  within 
the  provisions  of  s.  207,  Adt 
yill.  of  1859,  that  there  is  suffi- 
cient cause  for  his  asking  to  have 
execution  alone ;  and  the  Court 
must  hear  all  that  the  judgment- 
debtors  have  to  urge  against  the 
application 


31 


»34 


266 


(3)  In  a  suit  to  recover  possession  of, 
and  a  declaration  of  title  to,  land 
given  by  D  before  his  death  in 
equal  shares  to  his  daughter-in- 
law  G  and  grand-daughter-in-law 
L  to  be  enjoyed  during  life  as 
maintenance:  Held  that  if 
plaintiff's  case  is  made  out,  his 

in  respect  of  G's  moiety  arose 

on'G's  deatlT,  and  in  respect  of 
L's  moiety  when  she  had  her 
daughter's  name  substituted  for 
her  own  ...     389 

See  Damages  (i) 

See  Election  (i) 

See  Full  Bench  Rulings  (2) 

See  Limitation  (12) 

See  Original  yurisdiction  (4) 

See  Plaint  {I)  (2) 

Vol.  XZI. 


Confirmation. 

See  Privy  Council  Rulings  (12) 

Conservancy  Powers. 

See  Full  Bench  Rulings  (12) 
See  Jurisdiction  (5) 

Consolidation. 

(1)  Where  several  cases  are  before  a 

Court,  and  the  subject  of  suit  and 
the  defendants  vaiy  with  each 
case,  the  Court  cannot  order  them 
to  be  tried  as  one  case,  or  make 
the  evidence  given  in  one  case 
evidence  in  all  the  cases  without 
the  consent  of  the  parties 

(2)  The  purchaser  of  several  holdings 

of  cultivating  ryots  cannot,  by 
uniting  them  and  paying  one  rent 
for  the  whole,  change  their  charac- 
ter without  the  consent  of  the 
landlord 

Construction. 

(1)  The  term  ^* goonjaish  lands"  con- 

strued 

(2)  In  a  suit  to  recover  money  lent  on 

a  mortgage  which  defendant  re- 
fused to  register,  and  the  con- 
struction put  on  the  arrangement 
by  the  defendant  is  accepted  by 
the  Court,  held  that, when  plaint- 
iff sues  again  in  due  time,  it  is  not 
open  to  the   parties  or  to  the 

Court  to  say  that  the  first 

was  wrong  .T. 


196 


267 


135 


374 


/ 
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CoNiarrRUCTiON — (ContinuedL  Page, 

*      (3)  Where   in    a  kobala   the   vendor 
states  :  "  If  any  one  objects  to  my 
sale,  and  gives  you  any  kind  of 
trouble,*!  will  arrange  it,  and  if  I 
^         fail  to  do  so,   I  will  restore  the 
purchase-money  ;  in  default,  you 
may  realize  it  by  an  action  "     ...     398 
See  Aa  VIIL  of  1859  (3) 
See  Aa  VIIL  (B.  C.)  of  1869  (3)  (5) 

a 

CONTR.^CT. 

(1)  Where  assignees  sue  the  assignor 
for  property  never  in  his  posses- 
sion, and  for  declaration  of  right 
to  ownership  in  other  property  al- 
ready in  the  possession  of  one  or 
more  of  themselves,  held  that 
the  assignor,  at  the  time  of  the 
assignment,  not  being  in  actual  or 
constructive  possession,  could  not 
pass  the  property,  the  bill  of  sale 
being  only  evidence  of  a to 


Conveyance — (Continued),  A^. 

(2Krhe  conduct  of  the  parties,  when 
they  are  voluntary  actors,  after 
the  making  of  an  instrument, 
affords  a  clue  to  their  intentions  in 
regard  to  its  effects  •   ...      1 19 

See  Deed  {\) 


Co-partners. 

In    a    suit  against 


be  performed  on  the  happening 
of  a  contingency 


101 


(2)  Where  plaintiff,  having  agreed  to 

assign  to  defendants  for  a  con- 
sideration certain  arrears  of  rent 
due  to  him,  brings  a  9uit  in  which 
he  tenders  the  kobala  of  assign- 
ment, and  claims  the  considera- 
tion-money with  interest,  held 
that  he  has  misconceived  the 
shape  in  which  his  suit  was 
brought ;  and  as  his  claim  is 
purely  for  money,  he  should  sue 
for  damages  for  breach  of  contract.    434 

(3)  Where  in  a  former  suit,  brought  by 

the  present  defendant  for  specific 

performance  of  the  same , 

plaintiff  who  was  defendant  re- 
sisted successfully,  and  without 
qualification  he  can  not  afterwards 
treat  thecontract  as  subsisting  ...       ib» 
See  Aa  II ,  (B,C.)  of  1 866  (i) 
See  Full  Bench  Rulings  (u) 
See  Written  Contract, 


Contribution. 
A     suit     for 


is     not     founded 


upon  implied  promise  or  request  ; 
but  the  obligation  to  pay  rests  on 
the  ground  that  in  cequali  jure 
the  law  requires  equality 
See  Mortgage  (i) 

Conveyance. 

(1)  The  best  mode  of  testing  the  bona^ 

fides  of  a  deed  of signed  and 

handed  over  is  to  scrutinize  the 
acts  of  the  parties  which  follow, 
»  ^    particularly  whether  considera- 
tion is  given,  or  possession  taken. 


255 


105 


- —  in  a  joint 
firm  to  recover  money  deposited 
as  plaintiff's  share,  before  any 
order  can  be  made,  the  whole  ac- 
counts of  the  firm  ought  to  be 
,  taken,  and  the  ultimate  liability  of 
'  each  of  the  partners  ascertained  ...  300 

Copy. 

The  absence  of  an  original  docu- 
ment from  a  record  must  be  satis- 
factorily accounted  for  before  a 

can  be  looked  at ;  and  such 

should  be  proved  to  be  cor- 
rect before  it  can  be  used  ...     257 

Co-SUARERS. 

See  Full  Bench  Rulings  (2) 
See  Partition  (4) 

Costs. 

(1)  An  order  in  a  decree  of  the  High 

Co^rt  awarding is  not  bad  in 

law,l)ecauseitdoes  not  specify  the 
amount  to  be  paid.  Such  specifi- 
cation is  not  incumbent  by  Act 
VIII.  of  1859,  s.  360  ...        74 

(2)  Where are  decreed,  it  is  not 

the  actual  expenditure  that  is  in- 
tended, but  a  lump  sum  of  money 
in  lieu  thereof  estimated  in  pro- 
portion to  the  value  of  the  suit...     288 

(3)  A  suit  on  behalf  of  a  minor  by  the 
Court  of  Wards  which  was  the 
Deputy  Commissioner  before 
whom  it  was  instituted,  having 
been  dismissed  in  appeal  by  the 
High  Court,  it  was  held  that  the 
Deputy  Commissioner  by  whose 
authority  it  had  been  instituted 
ought  not  to  have  tried  the  suit, 
and  that  though,  in  an  ordinary 
case,  the  person*  who  appeared  on 
the  record  on  behalf  of  the  infant 

would  be  liable  for  the ,  in 

this  case,  as  the  peputy  Commis- 
sioner was  no  longer  in  office,  one 
of  two  innocent  persons  must  bear 
the .  It  was  determined  ac- 
cordingly that  the  defendant  must 
suffer,  as  he  was  in  part  to  blame 
for  allowing  the  suit  to  proceed.     312 

(4)  Where  an  Order  of  Council  in 
England  awards — —incurred  in 
this  country,  including  charges  for 
translation  and  printing,  held 
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that  the should  carry  interest 

at  6  per  cent.  ...     411 

See  Decree  (3) 

Ste  Guardian  (i) 


Court  Febs  Act. 

(l)  There  is  no  provision  in  the 


for  the  levy  of  an  ad-valorem  fee 
on  personal  property  appointed 
by  will  under  general  powers  of 
appointment 

(2)  Where  the  Administrator-General 
represented  it  to  be  doubtful  whe- 
ther a  pc  rtion  of  a  certain  claim 
would  be  realized,  and  urged  that 
such  portion  was  not  liable  to  the 

stamp-duty  prescribed  by  the , 

Sch.  I.,  cl.  2,  HELD  that  no  suffi- 
cient ground  had  been  shown  for 
the  exemption  claimed 

Court  of  Wards. 

See  Admission  (i) 
See  Costs  (3) 

Custom. 

Where  a  party  uses  land  for  stack- 
ing timber  on  it,  knowing  the 
customary  terms  qp  which  such 
use  is  permitted,  be  is  bound  to 
pay  according  to  the  — j> 


Oakhilas. 
Where- 


D. 


■are  ordered  to  be  given  up 


in  accordance  with  Act  VIII.  of 
1859,  s.  132,  the  Court  is  bound 
to  Bx  a  time  within  which  they 
should  be  given  up 
See  Presumption  (2) 

Damages. 

(1)  A    suit  will     not    lie    for    

apart  from  the  cause  of  action  out 
of  which  the arise 

(2)  Where  plaintiff  sues  defendant  who 

has  opened  a  new  drain  abutting 
on  plaintiff's  house,  and  created  a 
nuisance,  and  damaged  plaintiff's' 
house,  the  question  is  whether 
plaintiff  has  sustained  the  dam- 
age alleged,  and  he  is  entitled  to 
a  finding  as*  to  whether  he  has 
proved  his  case 

See  Assault  (i) 

Se^  Contract  (2) 

See  Election  (1) 

See  Encroachment  (i) 
.  See  Full  Bench  Rulings  (11) 

See  Jurisdiction  (14) 

See  Kubooleut  (2) 

See  Mesne-profits  (i)  (3)  (4) 


245 


397 


124 


112 


154 


404 


0£CL.\RATORY  QeCRER. 

See  Rhfersioner  (2) 

Declaratory  Suit. 

A is  not  barred  by  Jhe  Deputy 

Collector's  decision  in  the  rent- 
suit 

Decree. 

(i)  Where  the  Privy  Council  decrees 
costs  only  without  mention  of 
interest,  the  High  Court  declines 
to  allow  interest  in  execution    ... 

(2)  When  money  is  paid  into  Court  by 

a  judgment-debtor  in  satisfaction 

of  a ,  the  Court  is  bound  to 

pay  it  out  immediately  on  the 
application  of  the  judgment- 
creditor,  and  to  inform  the  judg- 
ment-debtor, when  asked  to  do 
so,  what  is  the  amount  remain- 
ing due 

(3)  When  a  decree  awards  costs,  and 

then  provides  that,  if  the  judg- 
ment-debtor fails  to  pay,  his  pro- 
perty should  be  sold,  and  the 
costs  be  added  to  the  mortgage- 
deed  as  a  charge  on  the  property, 
HELD  that  this  alternative  remedy 
does  not  deprive  the  decree- 
holder  of  his  right  to  execute  the 
order  for  costs  in  the  same  man- 
ner as  any  other  money-decree 

(4)  Where    a    judgment-debtor    has 

entered  into  an  arrangement  (kist- 
bundee)  with  his  creditor  for  the 
payment  by  instalments  of  the 
amount  due  under  the  decree,  and 
the  parties  have  acted  on  it  as  if  it 
had  become  part  of  the  decree, 
the  judgment-debtor  cannot  say 
that    the     judgment-creditor    is 

bound  to  execute  the  original , 

or  bring  a  regular  suit  on  the  kist- 
bundee 

(5)  Money  realized  in  execution  of  a 

may  be  recovered  by  suit  if 

the is  set  aside  as  regards 

the  party  seeking  to  recover 
See  Evidence  (i) 
See  Limitation  (18) 
See  Possession  (3) 
Deed. 

The  Court  may   make   inquiry  into 
the  circumstances  under  which  a 
executed  in  order  to 


Page. 


25 


was 


understand  and  apply  its  provi- 
sions 

Default. 

In  a  case  struck  off  for ,  where 


147 


271 


299 


310 


346 


119 


the  order  has  been  properly  made 
under  Act  VIII.  of  1859,  s.  114, 
the  remedy  is  by  motion  under 
5.  119 ;  if  improperly  made,  it  is 
open  to  appeal  .^.  « 

See  Remand  (3) 


124 


INDIX  (civil  rulings). 


Dependant  Talookdars.    •  Pag£, 

See  Regulation  Vfll,  of  tygs  (i) 
See  Regulation  XIX,  of  1793  (l) 

DiLUVlON. 

See  Act  VI IL  (B,  CA  of  1859  (9) 
•  See  Usufructuary  Mortgage  (2) 

Dispossession. 

See  Act  VIII.  (B,  C.)  of  1869  (4) 
See  Liability  (i) 

.Distraint. 

See  Act  VIIL  (B.  C.J  of  1869  (2) 

DoCtJMENTS. 

(i)  Even  when  a  deed  or  other  docu- 
ment is  so  old  that  proof  of  the 
factum  of  its  execution  cannot 
be  expected,  its  authenticity  must 
be  made  out  in  some  reasonable 
way;  the  usual  method  being 
parol  testimony  as  to  the  facts  of 
Its  custody 

(2)  Where  a  document  purported  to  be 

45  years  old,  and  the  inohurrir 
swore  that  it  had  been  in  his  cus- 
tody as  keeper  of  plaintiff's  re- 
cords for  the  time  of  his  service, 
the  evidence  was  held  to  show 
that  it  had  come  trom  proper 
custody  within  the  meanmg  of 
Act  I.  of  1872,  s.  90 

(3)  At  the  stage  of  a  suit  referred  to 

in  Act  VIII.  of  1859,  ss.  128,  129, 
and  132,  the  Court  should  sepa- 
rate the into  the  relevant  and 

irrelevant.  The  admission  of  a 
document  does  not  apply  that  it 
is  evidence,  and  Bling  it  with  the 
record  does  not  give  it  authority 

See  Act  VIIL  of  1859  (2) 

See  Evidence  (3)  (6)  (8) 

See  Privy  Council  Rulings  (2) 

See  Procedure  (i)  (2) 


E. 

Ejectment. 

(i)  Where,  in  a  suit  for against  C, 

certain  parties  were  added  who 
could  not  be  affected  by  any 
decision  against  C,  and  the  lower 
Court  concluded  that  C  was  not 
in  possession,  but  that  the  added 
defendants  were  his  tenants, 
HELD  that  there  had  not  been 
a  fair  and  complete  trial  as  be- 
tween plaintiffs  and  the  added 
defendants  as  to  any  question  of 
tenancy.  The  suit  was  dismiss- 
ed without  prejudice  to  any  other 
suit  plaintiffs  might  bring  against 
'  ^  V.  the  latter 


Ejectment — (Contintted). 


Ph^ 


19 


45 


76 


51 


(2)  In  a  suit  by  a  lessor  for ,  held 

that  a  binding  consent  cannot  be 
inferred  from  the  mere  fact  of 
plaintiff's  allowing  a  year  or  two 
to  pass  after  the  expiry  of  thelsase 
before  making  up  his  mind  how 
to  deal  with  defendant ;  and  hb 
asking  after  that  for  a  higher  rent 
does  not  imply  a  ratification  of 
defendant's  act  in  planting  trees     55 

(3)  Qumre. — Can  a  zemiiKlar  eject  a 

ryot  not  having  a  right  of  occu- 
pancy without  giving  any  notice?    33a 

See  Act  VIIL  (B.  C.J  ofiSfigU) 

See  Possessory  Suit  (3} 

See  Tenancy  (2) 

See  Zuripeshgee  Lease  (2) 


Election. 

Where  plaintiff,  having  opened  a 
shop  for  the  sale  of  "  tari  "  after 
the  purchase  at  a  Government 
auction  of  a  license  to  vend  li- 
quors, and  before  the  receipt  by 
him  of  the  license,  and  the  sale 
being  stopped  by  the  Extra  Assist- 
ant Commissioner,  sues  the 
Government  represented  by  the 
Deputy  Commissioner  for  dama- 
ges for  wrongful  acts  of  the  Extra 
Assistant  Commissioner  who  is 
made  second  defendant ;  and  the 
Judge  leaves  the  plaintiff  to  elect 
against  which  of  the  two  he  Mrill 
proceed  ...    I99 


Employe. 

A   finding  of  fact  that  an   —  js 
entitled  to  his  wages  notwithstand- 
ing subsequent  misconduct  is  not 
wrong  in  law  ...    405 

See  Admission  (3) 


Encroachment. 

A  suit  for  damages  was  held  to  be  justi- 
fied against  a  defendant  who  en- 
croached upon  a  public  thorough- 
fare where  such caused  plain- 
tiff damage  and  inconvenience 
beyond,  and  in  excess  of,  what  his 
neighbours  suffered  ...    408 

Endowment. 

The  Civil  Court  cannot  bind  in 
perpetuity  the  successive  owners 
of  an in  respect  of  the  man- 
agement of  their  property  ;  and 
the  shebaits  may  make  an  ar- 
rangement consistent  with  their 
duties,  but  not  binding  for  ever 
upon  all  their  successors  ...      41 


INDEX  (civil  rulings). 


xi 


Ehhancbmbnt. 
(i)  A  notice  of 


Page. 
must    inform  the' 


tenant  of  the  grounds  on  which  the 
landlord  seeks  to  have  the  higher 
rent,  and  not  to  specify  all  the 
grounds  given  in  the  rent-law  ...       33 

(2)  In  a  suit  for of  rent,  the  pre- 

sumption of  uniform  payment 
since  the  Permanent  Settlement 
cannot  be  allowed  when  it  is  found 
that  one  of  the  holdings  consti- 
•tutingthe  tenure  was  created  since 
the  Decennial  Settlement,  and  the 
defendant  cannot  at  the  last  stage 
ask  for  the  benefit  of  the  presump- 
tion in  respect  of  the  rest  only  ...     267 

(3)  Tenants  holciing  a  permanent  trans- 

ferable interest  intermediate  be- 
tween proprietor  and  ryot,  and 
one  in  existence  from  the  time  of 
the  Decennial  Settlement,  are 
entitled,   before    bemg  sued  for 

,  to  a  notice  stating  ground 

of ,  8cc.  ...     439 

(4)  A   suit   for after  a  notice   in 

which  a  distinct  ground  of -has 

been  mentioned,  ought  to  be  tried 
on  the  merits,  unless  it  appears  by 
law  that  tho  ground  cannot  be 
maintained,  or  that  the  special 
form  of  notice  requtred  has  not 
been  given  ...     441 

See  Act  VIIL  CB,  C.J  o/^6g  (5) 
See  Notice  (1) 
See  Settlement  Officers  fi) 

Estoppel. 

The  Lower  Appellate  Court  in  not 
allowing  a  defendant  in  the  present 
suit  to  deny  the  truth  of  admissions 
made  by  her  in  a  former  case,  or 
to  adduce  evidence  of  her  own 
falsehood  and  deceit,  acts  in 
opposition  to  the  ruling  of  the 
Privy  Council  ...     422 

See  Act  VIII.  (B.  C.)  of  1869  (7) 

See  Title  (2) 

Evidence. 

(l)  Before  a  decree  requiring  a  person 
to  execute  a  k<ibuleut  can  be  used 
—  of  the  amount  of  the  rent 


as  — 

claimable,  the  decree-holder  must 
take  the  steps  prescribed  in  Act 
X.  of  1859,5.  81 

(2)  The  Court  befor^  making  an  order 

under  Act  VIII.  of  1859,  s.  162, 

must   be  satisfied  that  the 

will  be  material 

(3)  The  Lower  Appellate  Court  was 

held  to  have  erred  in  rejecting  a 
kobala  more  than  30  years  old  and 
produced  from  proper  custody,  on 
the  ground  that  it  had  not  been 
proved  to  have  remained  in  the 


33 


44 


Evidence — (Continued).  Page. 

custody  of  the  parties  after  their 
father's  death,  and  had  not  been 
filed  in  any  public  office,  and  that 
no  mention  had  been  rfSade  of  the 
'  purchase,  overlooking  the  evi-  • 
dence  of  possession  under  it     ...     130 

(4)  Where,  in  special  appeal,  the  Lower 

Appellate  Court, though  consider- 
ing the of  the  witnesses  in 

detail,  does  not  meet  the  first 
Court's  judgment  in  a  single 
point,  the  latter  Court's  decision 
is  restored  ...     135 

(5)  Where,  on  the  day  fixed  for  the  final 

determination  of  a  case,  the 

is  found  not  sufficient  to  enable 

the  Court  to  come  to  a  satisfac- 

.tory  decision,  the  Court  is  bound 

to  postpone  further  hearing  for 

the   production   of  ,    unless 

the  failure  to  do  so  is  without 
sufficient  cause  ...     226 

(6)  Where  a  document  is  named  by 

plaintiff  as  the  best in   his 

favor,  he  ought  not  ip  its  absence 
to  be  allowed  to  give  any  other 
— ---  until  that  document  is 
accounted  for  ...     262 

(7)  The  circumitance  that  a  copy  of  a 

document  has  been  obtained  from 
the  office  of  a  Registrar  of  Deeds 
does  not  make  that  registered 
document ,  or  render  it  oper- 
ative against  the  persons  who 
appear  to  be  affected  by  its  terms    265 

(8)  The   party   tendering    as    a 

sunnud  bearing  a  seal  and  pur- 
porting tabe  upwards  of  30  years 
old,  ought  to  adduce  such — — 
as  he  is  able  of  custody  and  of 
payment  of  rent  or  other  acts 
done  according  to  its  terms       ...     279 

(9)  Where  the  Lower  Appellate  Court 

was  influenced  by  an  unproved 
sunnud  and  by  farkhuttees  simi- 
larly unauthenticated,  the  High 
Court  reversed  the  decision  and 
remanded  the  case  for  re-trial ...       ih. 

(10)  The  fact  that  a  pottah  on  which  a 
plaintiff's  title  is  based  has  not 
been  registered,  and,  therefore, 
cannot  be  used  by  reason  of  the 
Registration  Law,  is  not  a  good 
ground  on  which  a  Court  would 
be  justified  in  admitting  second- 
ary 


(11)  A  Judge   sending  for  a   map  or 

other — —  must  record  his  reason 

for  doing  so,  and  this must 

be  received  in  the  presence  of  the 
parties  in  open  Court  and  after- 
wards kept  in  the  record 

(12)  The  High  Court  reversed  the  deci- « 

sion  of  the  Lower  Appellate  Cxxsxxx. 


307 


416 


XII 


INDSX  (civil  rulings). 


Evidence — (Continued),      •  ^^S^' 

where  that  Court,  on  the  mere 
appearance  of  a  document,  dis- 
carded   the  of    witnesses 

who  testified  to  the  making  and 
•  signing  of  it  *  ...     436 

See  Butwarra  (i) 

See  Documents  (i)  (2)  (3) 

See  Lothundee  (i) 

See  Obiter  dicta  ( i ) 

See  Partition  (l) 

See  Petition  (i) 

See  Privy  Council  Rulings  (2) 

See  Procedure  (i)  (2) 

See  Promissory  Note  (1) 

See  Right  of  Suit  (I) 

Evidence  Act. 

(i)  Where  ryots  swear  to  have  got 
their  pottahs  from  the  hands  of 
the  person  who  professed  to  sign 

them,  this  is  held  under ,  s. 

73,  as  "  proving  to  the  satisfaction 
of  the  Court"  that  the  signatures 
were  those  of  the  lessors  ...         6 

(2)  The  purchaser  at  a  sale  in  execu- 

tion of  a  decree  is  held  to  be 
"  representative  in  interest  "  of 
the  judgment-deb^pr  within  the 
meaning  of  the ,  s.  21         ...     148 

(3)  Section   33   does  not  apply  to  the 

deposition  of  a  witness  m  a  k)rmer 
suit  which  i.s  sought  to  be  used 
against  him  in  a  subsequent  suit 
in  which  he  is  a  defendant,  not  as 
evidence  between  the  parties,  but* 
as  admission  against  himself    ...     414 

(4)  The  does    not    require    the 

writer  of  a  document  to  be 
examined  as  a  witness ;  nor  does 
s.  67  require  the  subscribing  wit- 
nesses to  a  document  to  be  pro- 
duced ...     429 

Section  106.    See  Onus  Prohandi  (7) 

Execution. 

(i)  Where  a  mortgagee  having  peti- 
tioned for  sale  under  a  decree  for 
foreclosure,  Rand  P come  forward 
to  claim  under  conveyances  made 
by  the  judgment-debtor  pendente 
litCt  and  the  Moonsiff  orders  ihe 
sale  of  the  rights  and  interests  of 
the  judgment -debtors,  held  that 
the  sale  is  inoperative  and  the 
Moonsiff 'sQrder  inapplicable,  and 
that  the  decree-holder  has  a  right 
to  the  property  sold  which  had 
been  originally  plrdged  to  him, 
E  and  P  could  only  take  the  pro- 
perty as  subject  to  the  rights  of 
the  parties  to  the  suit,  and  the 
w   c       Moonsiff    should    have    treated 

them  as  the  judgment-debtors ...       14 


31 


Execution — (Continued),  A|r. 

(5)  The  representative  of  a  deceased 
person  in  whose  favor  a  decree 

has  been  made  cannot  claim 

as  a  right,  but  must  satisfy  the 
Court  that  he  should  be  allowed 
satisfaction  of  the  decree ,-  and 
the  Court  cannot  determine  the 
question  without  heanng  the  op- 
posite side 

(3)  Where proceedings  are  struck 

off,  the  act  means  a  complete  ter- 
mination of  the  case  and  the  re- 
moval of  any  attachment  therein  ; 
but  the  restoration  of  the  proceed- 
ings does  not  necessarily  imply 
the  restoration  of  the  attachment. 

(4)  Where  a  decree-holder,  pending 

appeal,  gives  a  security-bond,  un- 
dertaking, if  the  decision  of  the 
first  Court  is  reversed  or  modified 
by  the  Appellate  Court,  to  make 
good  any  property  taken  by  him 

in ,  how  the  bond  must  be 

construed 

(5)  A  mere  verbal  error  in  proceedings 


» 


te 


in of  a  decree,  if  there  is  no 

doubt  as  to  the  Court's  intentions, 
does  not  defeat  the  auction-pur- 
chaser's right 
(6)  An  objectien  to  the   sufficiency  of 

the   notice   of    should     be 

t^tien  at  the  earliest  opportunity ; 

it  cannot  be  raised  after  the 

sale,  where  the  process  of 


93 


149 


was  known  to  the  judgment-debtor  148 

(7)  Where  the   purchaser  of  property 

sold  in fails  to  pay  up,  and 

the  Moonsiif  allows  the  property 
to  be  sold  again  and  directs  the 
debtor,  in  the  event  of  the  proper- 
ty fetching  a  less  price  than  at  the 
former  sale,  to  realize  the  differ- 
ence from  the  first  purchaser, 
held  that  as  the  defaulting  pur- 
chaser was  not  before  the  Court, 
the  Moonsiff's  order  was  rightly 
set  aside  in  appeal 

(8)  Where  a  decree-holder  on  selling 

the  first  of  several  attached  pro- 
perties finds  the  price  sufficient 
to  cover  his  debts  and  proceeds  no 
further,  and  the  purchaser  fails  to 
pay  up.the  judgment-creditor  may 
proceed  on  his  decree  against  any 
other  property *^of  the  debtor     ... 

(9)  Where   in     an sale   under  a 

decree  against  K  and  D  upon  a 
debt  due  by  D's  father,  only  the 
rights  and  interests  of  K  appeared 
to  have  been  expressly  passed, 
and  the  judgment-creditor  took 
possession  of  the  entire  property 
without  complaint  from  D,  and 
many  years  sifter  D's  death  her 


fi. 


iNDix  (cim.  RirUNSS). 
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188 


241 


Execution — (Contitiit^d),  P(ig^' 

heirs  sold  a  share  of  the  property 
to  the  plaintiffs  who  sued  for  pos- 
session, the  High  Court  held  that 
the  plaintiffs  obtained  no  imme- 
diate right  to  the  property  by  the 
cftnveyance  from  D's  heirs. 

Quaere, — Can  the  plaintiffs  set 
up  a  right  of  suit  ? 

(10)  Where    a   judgment-creditor    sets 

about  bringing  back  the  property 
of  the  judgment-debtor  which  has 
been  made  away  with,  the  ques- 
tion whether  his  action  is  a  pro- 
ceeding to  enforce  the  decree  is 
one,  not  of  law,  but  of  fact,  to  be 
determined  by  the  subsequent 
conduct  of  the  judgment- creditor 
as  showing  a  bond-fide  intention 
to  execute  or  otherwise 

(11)  Where     a    judgment-creditor    ad- 

mits having  obtained  possession  of 
a  portion  of  the  land  without  op- 
position from  the  judgment-deb- 
tor the  onus  lies  on  him  to  show 
that  he  was  unable  to. obtain  pos- 
session of  the  remainder 

(12)  The  filing^  of  a  petition  for if 

done  bond  fide^  which  the  judg- 
ment-creditor has  however  no 
power  of  enforcing,  aaves  the  de- 
cree within  the  words  of  Act  XIV. 
of  1859,  s.  20  ••      ... 

(13)  A  suit  to  recover  property  alleged 

to  have  been  sold  in by   a 

Court  which  had  no  jurisdiction, 
is  not  barred  by  Act  VIII.  of 
1859,  s.  257 

(14)  Under  Act    IX  of  1871,  Schedule 

No.  167,  an  application  for  exe- 

.  cuting  a  decree  is  not  a  proper  one 

unless  it  is  in  accordance  with  the 

Code  of  Civil  Procedure,  s.  212... 

(15)  Where  a  transfer  of  a  decree  for 

is  made  without  the  know- 
ledge ol  the  judgment-debtor, 
his  remedy  is  to  apply  to  the 
Court  to  which  the  decree  has 
been  transferred  to  stay  proceed- 
ings until  he  can  go  to  the  original 
Court  for  his  full  remedy 

(16)  When  a  copy  of  a  decree  or  of  an 

order  for  is  transmitted  by 

the  Judge  of  one  district  to  that 
of  another  for  the  purpose  speci- 
fied in  Act  VHI.  of  1859,  s.  287, 
the  Judge  of  the  latter  district 
cannot  transmit  it  to  a  third  dis- 
trict. If  complete  execution  can- 
not be  had  in  the  second  district, 
the  decree-holder  should  have  his 
decree  re-transmitted  to  the  Court, 
whose  duty  it  is  to  execute  it,  and 
there  obtain  a  fresh  certificate  to 

any  other    district  where is 

practicable 
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330 


Execution — (Cofitinued),  Poge* 

(17)  Where  no  objection  was  taken  in  • 

the  first  Court  to  the  share  to 
the  wassilat  to  which  the  decree- 
holders  are  entitled  Tinder  the 
decree  the  Judge  is  wrong  in  . 
amending  the  Moonsiff' s  decree 
with  reference  to  the  share        ...     338 

(18)  Where  the  judgment-debtors  in  a 

decree  for  wassilat  take  an  objec- 
tion for  the  first  time  in  appeal, 
the  Judge  is  bound  to  dispose  of 
the  decree-holder's  objections 
under  s.  248,  Act  VIII.  of  1859      ib. 

(19)  Where  a  Collector's  decree  is  trans- 

ferred to  a  Civil  Court  for , 

the  effect  is  to  make  it  as  it  were  a 

case  of on  a  decree  of  that 

Court,  and  the  High  Court  is 
bound  to  assume  that  the  lower 
Court  has  acted  properly  and 
with  jurisdiction,  and  its  appellate 
jurisdiction  follows  as  a  matter  of 
course  ...     412 

(20)  The    judgment-creditor    of  a    de- 

cree-holder is  not  warranted  by 

•   the   Code  of  Civil  Procedure  to 

call  upon  the  Court  to  execute 

*  his  judgn>^nt-debtor's  decree  as  if 

he  himself  Were  the  decree-holder    419 

(21)  In  applying   under   Act   VIII.  o{ 

1859,  s.  210,  for ,  the  judg- 
ment-creditor should  make  it 
quite  clear  how  he  claims  the 
benefit  of  s.  210,  quite  inde- 
pendently of  the  particulars 
required  by  s.  212  ...     420 

See  Act  VI IT,  of  1859  (^0 

See  Act  XIV,  of  1839  (i)  (2) 

See  Act  IX.  of  187 1  (i) 

See  Co'decree-holder  (i) 

See  Decree  (4) 

See  Jurisdiction  (2)  (6)  (9)  (ll) 
(12) 

See  Limitation  (7)  (to) 

See  Mortgage-bond  (i) 

See  Objections  (l) 

See  Privy  Council  Rulings  {4) 

See  Transfer  of  Decree  (l) 


F. 


Family  Custom. 

See  Privy  Council  fiulings  (3) 

Farming  Rents. 

See  Haut  (i) 

First  Hearing. 

See  Act  VIII,  of  1859  (2) 
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Fraud. 


i   • 


See  LimikLiion  (3)  (4) 
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(i)  A  suit  by  a  co-sharef  for  arrears 
of  rent  which  she  had  heretofore 
received  in  proportion  to  her 
share,  4)ut  which  she  alleged  now 
to  be  withheld  by  the  lyot  in  col- 
•  lusion  with  the  other  co-sharers 

who  were  also  made  defendants, 
was  held  to  be  properly  maintain- 
able 


(2)  In  a   suit  brought  by  one    of  the 

shareholders  to  set  aside  the  sale 
of  property  held  by  several  share- 
holders in  which  he  made  the 
other  co-sharers  defendants,  but 
asked  to  have  the  possession  of 
his  'own  share,  valuing  the  suit 
with  refeqence  to  that  snare  only, 
and  framing  it  so  as  to  bring  it  in 
a  Court  in  which  he  could  not 
have  brought  a  suit  to  set  aside 
the  sale  of  the  entire  property  : 

Held  that  plaintiff  was  not 
competent  to  sue  in  that  way. 
The  cause  of  action  was  the  sale 
of  the  whole  property,  and  the  suit 
ought  to  have  been  framed  and 
valued  accordingly,  and  brought 
in  such  a  Court  that  the  rights  of 
all  the  parties  interwted  in  setting 
aside  the  sale  might  be  declared 
in  one  suit 

(3)  In    a  suit  for  possession    of  land 

brought  against  a  tenant  who  is 
really  a  trespasser,  the  defendant 
•  merely  by  alleging  tenancy  in  his 

written  statement  does  not  pre- 
clude himself  from  setting  up  the 
defence  of  the  law  of  limitation  ... 

(4)  A  zemindar  who  has    obtained   a 

decree  for  arrears  of  rent  of  a 
transferable  tenure  is  entitled  to 
sell  the  tenure ;  and  a  person  who 
has  obtained  a  transfer  of  such 
tenure,  which  he  has  not  register- 
ed, and  cannot  show  a  sufficient 
cause  for  not  registering  it,  is 
bound  by  the  sale,  and  cannot  set 
up  a  title  which  he  has  acquired 
by  a  previous  sale 

(5)  Where  a  landlord  sues  a  ryot  for 

arrears  of  rent  alleged  to  be  due 
under  a  kubooleut,  and  the  Court 
finds  that  such  kubooleut  has  not 
been  executed  by  the  ryot,  but  it 
appears  notwithstanding  that  the 
ryot  occupied  the  land  under  the 
zemindar,  the  landlord's  right  to 
have  a  further  trial  of  the  ques- 
tion whether  any  rent,  and  how 
much,  is  due  will  depend  upon  the 
claim  stated  in  the  plaint.  If  that 
claim  is  in  the  alternative,  and  the 
«  ^  ryot  thus  has  notice  that,  on  failure 
to  prove  the  kubooleut  the  land- 


46 


68 


70 


94 
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lord  will  claim  rent  for  the  occu- 
pation of  the  land,  the  landlord  is 
entitled  to  have  that  issue  tried. 
But,  if  a  claim  for  rent  on  account 
of  such  occupancy  is  not  ig  the 
plaint,  the  landlord  is  not  U> 
entitled. 

It  is  in  the  discretion  of  the 
Court  to  amend  the  plaint  or  the 
issues  and  when  the  admission 
has  been  from  inadvertence  or 
mistake,  it  would  generally  be 
proper  to  do  so  ...    3oS 

(6)^n  Appellate  Court  has  no  power 
under  the  Code  of  Civil  Proce- 
dure to  refer  a  case  to  arbitration 
even  on  consent  of  the  parties  ..■    210^ 

(7)  Orders  made  by  the   High   Court 

und6r  s.  15  of  the  High  Courts 
Act  arc  subject  to  an  appeal  to 
Her  Majesty  in  Council  ...    26J 

(8)  Amongst     Sudras    in    Bengal  no 

ceremonies  are  necessary  to  make 
a  valid  adoption  in  addition  to  the 
giving  and  taking  of  the  child  in 
adoption 

(9)  Held  (Jackson,  J.,    dissentiente) 

that  an  Additional  Judge  comes 
within  the  meaning  of  Act  VIU. 
(B.C.)  of  1869,  s.  102,  and  that  an 
af  peal  does  not  lie  from  his  deci- 
sion in  cases  of  the  nature  de- 
scribed in  that  section  any  more 
than  from  that  of  a  District 
.Judge  ...    3^ 

(10)  In  a  suit  for  possession  of  land  by 

adjudication  of  the  right  to  settle 
where  plaintiff  alleges  that  he  is 
the  rightful  owner  of  the  lands 
which  have  been  resumed  by  the 
Government,  but  that  the  defen- 
dant, by  false  allegation  of  owner- 
ship and  of  possession,  induced  the 
Revenue  Authorities  to  enter  into 
settlement  with  him,  plaintiff  is 
entitled  to  an  adjudication  of  his 
right  to  settlement. 

It  is  not  discretionaf  with  the 
Collector  under  such  circum- 
stances to  settle  the  lands  with 
any  person  he  pleases,  nor  is  such 
settlement  final  as  regards  all 
claims  : 

Held  {Mark.by,  J.,  expressing 
no  opinion)  that,  in  a  suit  like  the 
present,  the  Governmentought  to 
be  made  a  party  ...    3^7 

(11)  The  suit  was  to  recover  principal 

and  interest  under  the  terms  of  an 
ekrar  which  was  as  follows  : — 

Plaintif!  agreed  to  advance 
Rs.  20,000  to  defendants  who  were 
to  give  him  as  security  for  re- 
payment with  interest  at  18  per 
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cent,  per  annum,  an  ijara  for  a 
lerrn  of  ten  years  ;  one-fourth  of 
the  profits  to  be  taken  by  plaintiff 
for  the  interest,  one-half  of  the 
nemainder  in  reduction  of  the 
principal,  and  the  remaining*  half 
to  be  received  by  defendants.  It 
was  also  stipulated  that  if  the 
defendants  failed  to  give  the  ijara, 
they  should  repAy  the  advance 
with  interest  at  75  per  cent,  per 
annum ;  and  that  if  the  plaintiff 
would  not  accept  the  ijara,  he 
should  receive  back  his  money 
without  interest  within  six  montnis 
from  his  refusal.  The  ekrar  also 
contained  a  provision  that  if,  at 
the  end  of  ten  years,  the  one-fourth 
share  of  the  profits  should  not 
cover  the  interest,  defendants 
would  pay  the  deficiency  in  cash  : 

Held  that  the  interest  at  75  per 
cent,  was  not  intended  to  be  in 
the  nature  of  a  penalty,  or  any 
thing^  more  than  an  estimate  of 
damages  for  breach  of  contract. 

H  B  LD  that  in  the  absence  of  any 
confidential  relation  between  the 
parties,  of  any  imposition  or  mis- 
representation, or  jmy  want  of 
capacity,  the  Court  could  not  say 
that  the  contract  to  five  i^m  ijara 
for  the  breach  of  which  interest  at 
75  PC  cent-  was  to  be  paid,  was 
I  of  Itself  to  be  held  invalid  as  being 

unreasonable  and  oppressive. 

Parties  who  have  had  a  suit 
determined  upon  questions  which 
they  thought  fit  to  raise  in  the 
first  Court  are  not  entitled  to 
make  a  different  case  in  the  Court 
of  Appeal,  though  the  Appellate 
Court  may  in  some  cases  allow 
this  to  be  done  ...     352 

(12)  The  removal  of  an  obstruction  by 
a  Magistrate,  in  exercise  of  the 
powers  given  to  them  by  Act  VI. 
(B.C.)  of  1868,  sch.  K.,  cl.  I,  is 
not  a  judicial  but  an  executive  or 
ministerial  act :  and  even  the  cir- 
cumstance that  a  fine  is  imposed 
on  the  person  who  set  up  the 
obstruction  does  not  protect  the 
Magistrate,  under  Act  XVIII.  of 


1850,  from  •an  action  being 
brought  to  try  the  question  of 
such  person's  right  to  have  the 
obstruction  there 


Full  Bench  Rulings — (Continued).      Page. 

(14)  Under  A^  "VL  (B.C.)  of  1862, 
s.  20,  a  suit  under  that  Act 
and  Act  X.  of  1859  can  only  be 
preferred  in  the  revenue  office  of 
the  sul>-di  vision  in  which  the  cause  ^ 
of  action  has  arisen. 

When  a  suit  has  not  been  pre- 
ferred in  the  revenue  office  of  the 
sub-division  in  which  the  cause  of 
action  arose,  but  in  the  revenue 
office  of  the  district,  and  has  been 
referred  by  the  Collector  to  an- 
other Deputy  Collector,  the  decree 
is  not  void  for  want  of  jurisdic- 
tion, but  is  voidable  only  at  the 
instance  of  the  defendant 


G. 


Guardian. 


In  a  suit  against  a  minor,  if  the  Court 

considers    that     the should 

be  personally  drdered  to  pay  the 
costs,  it  should  be  so  stated  in 

the  decree.    Where  the  is 

simply  declared  liable  as  the  de- 
fendant, the  liability  refers  to  him 
as  the  representative  of  the  minor 
See  Onms  Proband i  (6) 


H, 


Hat. 


450 


298 


391 


('3)  After  a  decree  has  been  transfer- 
red under  the  provisions  of  Ben- 
gal Act  III.  of  1870,  any  applica- 
tion in  relation  to  it,  e.g,^  to  set  it 
aside,  should  be  made  to  the  Court 
to  which  it  has  been  transferred    448 

.      VoL  XXI. 


• 

There  is  nothing  illegal  in  a  con- 
tract under  a  farming  lease  from 

the  owner  of  a to  collect  a 

portion  of  the  proceeds  of  sale 
from  persons  exposing  their  goods 

for  sale   in    the  ,  and  such 

collections  are  not  internal  duties 
but  rent  for  the  use  of  land       ...     383 
See  Regulation  XXVII.  ofiygj 
(I) 

High  Court  Charter. 

Section  12.     See  Original  ^Jurisdiction 

(2) 
Section  15.     See  Full  Bench  Rulings 

(7) 

Hindoo  L\w. 

See  Adoption  (1) 

Hindoo  Widow. 

Where  property  to  the  immediate 
possession  of  which  a  —  is 
entitled,  is  conveyed  away  by  par- 
ties having  no  right  to  it,  the 
cause  of  action  in  a  suit  to  reco- 
ver possession  is  afforded  to  the 

,   not    to    the    reversionary 

heirs  ...     444 

See  Legal  Necessity  (i) 
See  Reversioner  (3)  * 
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As  regards  notice  of  dishonor  in 
connection  with  transac- 
tions, the  endorsee  is  bound  to 
give  tRe  endorser  notice  within  a 
^  reasonable  time  of  hif  intention 
to  come  upon  him.  The  question 
what  is  reasonable  notice  must  be 
settled  by  local  custom,  and  the 
prejudice  to  a  party  for  the  want 
of  such  notice  is  to  be  taken  into 
consideration 


House  on  Joint  Land. 

In  a  suit  for  the  demolition  of  a 
house  erected  on  land  the  joint 
property  of  plaintiff  and  defend- 
ant, although  defendant  had  no 
right  to  erect  it  without  his  co- 
owner's  consent,  the  Court  ought 
to  see  whether  the  ends  of  justice 
cannot  be  satisfied  by  some  other 
remedy 


I. 


Issues. 


Ptp\ 


62 


373 


Immoveablb  Property. 

See  Privy  Council  Rulings  (6) 

NCREMENT. 

The  Collector's  specification  of  the 
existing  area  of  a  mehal  dimi- 
nished by  diluvion,  does  not  limit 
the  terms  of  the  certificate  of  sale 
or  restrict  the  purchaser  from 
claiming  thereafter  any  accretion 
to  the  estate  ...     115 

Indian  Succession  Act. 

See  Original  Jurisdiction  (3) 

Insolvency. 

Except  under  very  special  circum- 
fitances,  a  Judge  ought  not  to 
make  an  order  for  the  discharge 
of  a  defendant  under  A61 VIII.  of 
1859,  s.  273  ...     185 

See  jurisdiction  (8) 

Interest. 

is  held  to  be  erroneously  allow- 
ed on  costs  of  proceedings  in  the 
Privy  Council  where  the  decree  of 
•  Her  Majesty  in  Council  is  silent  on 

the  point  ...     igc 

See  Bond  U) 
See  Costs  (4) 
See  Decree  (i) 

Intervenor. 

See  Rent-suit  (5) 

Invalid  Lakheraj. 

See  Privy  Council  Rulings  (13) 


(i)  Parties  are  not  bound  by  an  opi- 
nion of  the  Lower  Court  on  a 
matter  not  in  issue ;  and  a  case 
coming  up  to  the  High  Court  in 
appeal  should  be  determine  on 

the  of  the    Court   below, 

except  where,  under  Act  VIIL 
of  1859,  s.  854,  the  Court  con- 
siders it  right  to  frame  an  addi- 
tional issue 
(2)  A  Jud^jre  is  not  bound  to  decide  a 
question  not  raised  in  the  plaint, 
and  where  a  case  comes  before 
,  the  High  Court  in  special  appeal, 
the  parties  must  be  held  to  the 
case  made  in  the  Courts  below... 

See  Ejectment  (i) 

See  Full  Bench  Rulings  (5) 

See  Mesne-profits  (i) 

See  Minor, 

See  Redemption -suit  (i) 

See   Withdrawal  (i) 

J. 
Joint  Hindoo  Family. 

(i)  The  right  of  members  of  a to 


participate  in  every  portipn  of  the 
joint  property  may  be  modified 
by  the  conduct  of  the  parties    ... 
(2)  The  fact  df  a  managing  member 

of  a paying  the  rents  of  the 

family  property  is  not  inconsistent 
with  his  uterine  brother's  rights ; 
nor  does  his  giving  dakhilas  indi- 
cate possession  adverse  to  his 
brother's  widow 
See  Onus  Probandi  (4) 
See  Privy  Council  Rulings  (7) 

Joint  Property. 

(1)  Where  on  the  execution  of  an  ex^ 

parte  decree  for  money  to  be  paid 
out  of  the  estate  of  a  deceased 
party,  his  son,  bein^  one  of  the  de- 
fendants representmg  the  estate, 
instead  of  objecting,  asks  for  time 
to  pay  the  amount  dvie,  held  that 
the  inference  is  that  the  property 
is  not  the  self-acquired  property 
of  the  son,  but  the  joint  property 
of  the  family 

(2)  Where  the  of  an  undivided 

joint  family  governed  by  the 
Mitakshara  law  is  enjoyed  in  its 
entirety  by  the  ivhole  family,  and 
not  in  shares  by  the  members,  no 
one  member's  interest  can  be 
taken  charge  of  and  separately 
managed  under  Act  XL.  of  1858 

(3)  Where  a  part  of  property   sued 

for  is  admittedly  joint,  the  pre- 
sumption is  that  the  residue  is  also 
joint,  the  onus  lying  on  defendant 
to  prove  separate  acquisition  ... 
See  Adverse  Possession  (i) 


n/ 
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Joint  Shareh  older.  •  Pt^g^' 

(i)  An  undivided  shareholder  may 
grant  a  lease  of  his  share  to  a 
third  person  who,  however,  shall 
be  prevented  from  dealing  with 
the  subject  of  the  lease  m  any 
way  different  from  that  in  which 
the  lessor  could  deal  with  it      ...       17 


(2)  A 


or  the  lessee  of  a 


may 


contract  with  the  ryots  of  the  ze- 
mindaree  for  any  lawful  purpose 
even  without  the  consent  of  the 
other  co-proprietors 


f 


lb. 


\  Joint  Tenancy. 

'  The  fact  that  at  the  foot  of  a  pottah 
the  right  of  each  lessee  is  defined 
does  not  bind  the  lessor  to  recog- 

\  nize  each  part  as  an  independent 

and  separate  tenure,  and  the 
separate  subsequent  payments 
of  rents  by  the  tenants  do  not 
vary  the  nature  of  the  tenure    ...     256 

Judgment-creditors. 

See  Appeal  (2) 
i"  See  Execution  (20) 

\  Judgment  Inter  Partes. 

(  Where  the  judgment-debtor  and  the 
claimant  are  put  in  the  position 
of  co-defendants  as  in  ajsgular 

I  suit,   no  issue  can   be   disposed 

of  between  them  ...     230 

[  Jurisdiction. 

(i)  Of  a  Small  Cause  Court  in  respect 
of  a  suit  for  rent  of  land  in  a 
village  in  the  interior  of  a  district, 
and  used  partially  for  building 
purposes  ...         5 

j       (2) of  the  Judge  where  a  person, 

s  not  a  party  to  the  suit,  objects  to 

\  an  attachment  made  in  execution- 

[  proceedings,  and  his  objections 

j  being  overruled  makes  an  appli« 

\  cation  as  if  by  way  of  appeal  to 

i  '     the  Judge                                    ...       10 

(3)  Where  an  application  is  made  to  a 
Court  charged  with  the  execution 
of  a  decree  under  the  provisions 
of  A6t  VIII.  of  1859,  s.  246       ...       56 

(4) of  a  Deputy  Collector  to  re- 
open proceedings,  where  a  survey 
is  once  concluded  and  the  thak- 
bust  proceedings  brought  to  a  close     79' 

(5) of  a  Deputy  Magistrate  where, 

in  the  exercise  of  powers  conferred 
by  Aa  VI.  (B.  C.)  of  1868,  he 
orders  the  removal  of  certain 
steps  erected  on  the  site  of  old 
steps  forming  the  approach  to  two 
private  houses  ...     126  | 
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(6)  Where  a  decree  is  transferred,  and 

the  name  of  the  transferree  put 
upon  the  record  by  the  Court 
passing  the  decree,  ancP the  trans- 
ferree,*in  the  character  of  decree- 
holder,  takes  out  a  copy  of  the 
decree  and  certificate,  and  pre- 
sents them  to  the  Court  of  an- 
other district  for  execution        ...     141 

(7)  Where  remedy  is  sought  on   ac- 

count of  special  damage  sustain- 
ed owing  to  an  obstruction  to  a 
public  thoroughfai;e  ...     145 

(8)  A  party  voluntarily  bringing  him- 

self into  the  Insolvency  Court  in 
Calcutta  is  incapable  of  apply- 
ing to  a  District  Judge  for  a  dis- 
charge under  s,  273,  Act  VIII.  of 
1859  ...     185 

(9) of  the  Court  of  a  district  other 

than  that  in  which  a  decree  is 
passed  in  the  matter  of  its  exe- 
cution ...     219 

(10)  In  a  suit  by  a  principal  against 
an  a^ent  for  -adjustment  and 
investigation  of  disputed  items  of 
accounts  which  could  not  be  de- 
termined within  six  weeks,  and 
which  charged  the  agent  with  col- 
luding with  judgment-debtors  ...     283 

(11) of  a  Judge  who  in  appeal  re- 
verses the  decision  of  a  Moonsiff 
who  rejects  the  objections  of  a 
judgment-debtor  against  a  judg- 
mentrcreditor,  who  files  a  cerfin- 
cate  in  the  Moonsiff 's  Court,  and 
seeks  execution  ...     292 

(12)  of  a  Court  to  which  a  decree 

is  transmitted  for  execution  to  en- 
tertain a  Question  of  limitation...      ib> 
of  the  nrst  Court  in  a  suit  by 


(13) 


the  purchaser  at  a  putnee  sale  to 
recover  arrears  of  rent,  where  the 
issue  framed  was  simply  from 
whom  and  to  what  extent  could 
plaintiff  recover  rent  ...     326 

(14) of  the  Small  Cause  Court  in  a 

suit  to  recover  damages  after  the 
suit  had  been  dismissed  in  which 
certain  moveable  properties,  Rsh- 
ing  nets,  &c.,  had  been  attached 
under  Act  VIII.  of  1859,  s.  81 ...    375 

(15)  Where  plaintiff  brings  a  rent-suit 

for  land  owned  in  virtue  of  a  sale- 
certificatein  execution  of  a  decree, 
defendant  urging  that  the  hold- 
ing is  expressly  excluded   from 
the  certificate  . . .     379 

(16)  In      respect     of     the      question 

whether  a  plaintiff  or  defendant 
has  the  right  to  a  settlement 
made  by  the  Collector  of  land  in 
Jynteah  ...     395 

See  Act  VIII.  0/1859  (11)        ^   * 
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Jurisdiction — (Continuedh 

See  Butwarra  (2) 
See  Cause  of  Action  (2) 
See  Endowment  (i) 
See  Execution  (13)  (19) 
.  See  Full  Bench  Rut^ngs  (10)  14] 

See  Original  Jurisdiction  (2)  (4) 
See  Possessory  Suit  (2) 
See  Procedure  (4) 

K. 

KlSTBUNDE£. 

« 

See  Decree  (4) 

KOBALA. 

See  Construction  (3) 

KUBOOLEUT. 

(1)  Where,  in  a  suit  for  a ,  the  land 

is  less  than  that  claimed  in  the 
plaint,  the  Lower  Appellate  Court 
m  dismissing  the  suit  rightly  ap- 
plies  the  decision  in  lo  W.  R.,  p. 
14,  which  is  equally  applicable  m 
cases  in  respect  of  lands  for  the 
first  time  resumed  and  assessed. . . 

(2)  A    ' undertaking   to   preserve 

certain  trees  in  a  jungle,  and  to 
pay  Rs.  2,000  if  tlje  grantor  re- 
linquished the  talook  after  de- 
stroying the  jungle,  contains  two 
distinct  covenants,  damages  be- 
ing recoverable  on  breach  of  the 
second 

(3)  Where,  in  a  suit  for  a at  an 

enhanced  rent,  the  defendant 
took  noexceptiontothenotice,and 
his  defence  wa*;  not  prejudiced 
by  any  informality  therein,  the 
Lower  Appellate  Court  in  revers- 
ing the  first  Court's  decision  on 
the  technical  ground  that  the 
notice  was  not  properly  served 
is  bound  to  go  into  the  merits  ... 
See  Evidence  (i) 

L. 

Landlord  and  Tenant. 

A  lessee  is  bound  to  pay  to  the 
lessor  the  rents  reserved  in  the 
lease  as  long  as  relationship  aris- 
ing out  of  the  lease  subsists.  A 
tenant  denying  the  landlord's 
claim  must  show  that  the  relation- 
ship  has  terminated 

•  •  •  • 

■ 

Lease. 

See  Joint  Shareholder  (i) 
See  Privy  Council  Rulings  (14) 
Legal  Necessity. 

The  digging  of  a  tank  is  not  a 

for  which  a  widow  can  alienate 
property  left  to  her  for  her  life 
^  *•     only 


224 
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Letters  Patent. 


Clause  1 1 .  See  Original  Juris" 
diction  (4) 
Liability. 

(1)  A  party  wrongfully  taking  posses- 

sion of  another's  boats,  and  placing 
them  where  they  are  unservice- 
able till  the  ensuing  rains,  is  not 
discharged  from  his  responsibility, 
because  the  Police  make  over  the 
boats  to  the  owner  at  a  time  when 
there  is  no  water  in  the  river,  and. 
the  boats  cannot  be  moved 

(2)  Where  the  consignees   refused    to 
•  take  delivery  of  two  bundles  of 

cow-hides  carried  by  the  Railway 
Company  on  the  ground  of  short- 
ness in  the  number  of  pieces,  and 
there  was  no  evidence  that  the 
bundles  had  been  broken,  or  the 
hides  counted  by  pieces,  the  Rail- 
way Company  was  declared  not  to 
be  liable 

•  •  • 

See  Original  Jurisdiction  (4) 
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88 


49 


Limitation. 

(I)  As  applied  lo  a  redemption-suit 
against  the  represenutives  of  a 
mortgagee,  brought  beyond  12 
years  from  the  date  on  which  the 
mortgaged  property  was  wrong- 
fully sold  away  by  the  mortgagee 

(2)JWhere  malikana  was  to  be  paid  as 
a  set-off  against  the  rent  payable, 
and  has  not  been  paid  in  cash  for 
12  years,  although  it  is  not  shown 
that  the  right  to  it  has  been  alien- 
ated* 

(3)  In   a     suit   against    an   agent   for 

recovery  ol  money  under  Act 
VIII.  of  1859,  s.  30,  where  a 
fraud  is  alleged  against  the  agent    207 

(4)  Where  plaintiffs  have    been    kept 

by  fraud  from  a  knowledge 
of  their  right  of  action 

(5)  Under  Act  VIII.  (B.  C.)  of  1869  .. 

(6)  In   a   suit   for    possession   of  land 

with  mesne-profits,  where  defend- 
ants had  paid  a  part  of  the  pro- 
fits to  plaintiff's  vendors  within  12 
years  prior  to  the  suit 

(7)  As  applied  to  proceedings  against 

a  judgment-debtor  in  execution, 
where  the  judgment-debtor  is 
alleged  to  have^  put  a  wrongful 
obstruction  in  the  way  of  the 
judgment -creditor's  obtaining 
possession 

(8)  As  applied  to  a  suit  for  realization 

of  money  due  on  a  bond  by  a 
decree  for  sale  of  the  property 
mortgaged  by  the  bond  . . . , 

(9)  As  applied   to    the  bringing  of  a 

suit  against  an  agent  with  regard 
to  zemindari  matters 
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130 
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(10)  As  applied  to  a  decree  for  which 

execution  is  sought,  where  a 
special  appeal  made  by  their  co- 
respondents is  pending  in  which 
they  do  not  appear  but  the 
g^rounds  of  which  are  common  to 
all  the  respondents  . . .     243 

(11)  In  a  suit  against  an  agent  to  re- 

cover money  received  by  him. and 
concealed  from  the  plaintiff      ...     245 

(12)  \Vith  reference  to  plaintiff's  right 

to  recover,  where  he  has  volun- 
tarily joined  with  defendant  in 
mortgaging  his  share  of  joipt 
property'  to  a  third  party  under 
an  arrangement  by  which  defend- 
ant undertooic  to  pay  him  a  cer- 
tain sum  at  the  expiration  of  the 
usufructuary  lease  jointly  granted     247 

(13)  Where  the  plea  of is  raised  to 

a  suit,  it  is  for  the  plaintiff  to  set 

it  aside  ...     280 

(14)  Where  a  decree- holder  after  pur- 

chase at  an  execution-sale  of  his 
judgment-debtor's  rights  and  in- 
terests, sues  for  a  declaration  of 
title  and  for  possession,  and  de- 
fendant pleads  that  neither  plaint- 
iff nor  his  judgment-debtor  was 
in  possession  withiti  12  years 
prior  to  the  suit  ...     282 

(15)  In  computing  the  90  days  aWowed 

by  law  for  filing  an  appeal  to  the 
High  Court  ...     308 

(16)  In  respect  to  the  bona  fides  of  pro- 

ceedings to  keep  a  decree  in  force    309 
{17)  In   respect  of  an   order  for   costs 

made  by  the  High  Court  on  appeal  391 
(18)  Where  a  judgment-debtor  has  not 
yet  paid  up  the  amount  due  from 
him  under  a  decree  even  with  the 
limited  interpretation  that  the 
lower  Court  has  erroneously  had- 
put  upon  it,  and  is  in  no  way 
prejudiced  by  a  delay  on  the  part 
of  the  judgment -creditor  in 
appealing  against  such  erroneous 
construction"  ...     418 


LoTBUNDEE— (^Cy^»wtttf(/^.  Page. 

absence  of  the  certificate  is  suffi- 
ciently accounted  for,  and  no  bet- 
ter evidence  than  the can  be 

produced  •  ...     333 


M. 

Mahomedan  Law. 

Under  — -  -  the  succession  of  resi- 
duaries  in  their  own  right  is  as 
unlimited  in  the  collateral  as  in 
the  direct  line,  where  it  is  ex- 
pressly said  to  be  how  low  and 
now  high  soever 

•  See  Pre-emption  (1) 

See  Privy  Council  Rulings  (5) 

Maintenance. 


Set  Original   Jurisdiction  (2) 


Malikana. 


See  Limitation  (2) 


Management. 

Property    ought 
under  the 


not  to  be  taken 
-of  the  Court  with 
a  view  to  the  liquidation  of  a 
debt,  unl^s  there  is  a  reasonable 
probability  of  the  debt  being 
discharged  within  a  reasonably 
short  period 


Map. 


See 
See 
See 
See 
See 
See 
See 
See 
See 

See 
Wbundek. 


Act  VIII.  of  1859  (7)  (15) 

Act  XlV.of  i8s9  (I) 
Act  VIII.  C B.C.J  of  i86g  (3) 
Construction  (i) 
Full  Bench  Rulings  (3) 
Onus  Proband i  (I) 
Plaint\i) 
Possession  (2) 
Privy  Council  Rulings  (4) 
(6)  (10) 
Rent-suit  (3) 


cannot     be    accepted     as 


371 


secondary  evidence  in  lieu  of  the 
certificate    of    sale,    unless    the 


A  Collectorate put  in  by  plaint- 
iffs and  not  objected  to  by 
the  defendants  who  recognize  the 
boundary  indicated  as  that  where- 
on the  inquiry  is  to  be  based 
must  be  taken  as  recognized  by 
the  parties  to  be  correct  and 
trustworthy 

See  Cause  of  Action  (i) 

Measurement. 

A   zemindar  cannot    insist    upon   a 

simply  by  alleging  inability 

to  measure,  but  must,  in  ordinary 
circumstances,  prove  such  inabi- 

lity 

See  Auction 'pur  chaser  (i) 

Merger. 

See  Putnee  (3) 

« 
Mesne-profits. 

(i )  As  a  foundation  for  a  claim  for , 

the    question    as    to    plaintiff's 
having  been  kept  wrongfully  out 
of  possession  by  defendant  must 
be  first  put  in  issue  and  deter-  , 
mined 
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Mbsne-profits — (ContinuedJ.  Page* 

(2)  A  Subordinate  Judge  in  ordering 
restitution  of  property  under  a 
decree  of  the  Privy  Council  does 
right    iti   giving though    not  ' 


^         expressly  awarded 

(3)  — ^  claimed  for  a  period  of  dispos- 

session are  essentially  damages  ; 
and  every  suit  to  recover—must 
include  the  whole  claim  arising 
out  of  the  cause  of  action  which 
gives  the  ground  for  the  claim  ... 

(4)  A  party  active  in  wrongfully  keep- 

ing another  out  of  possession  of 
property  is  liable  for  consequen- 
tial damages  whether  he  derived 
any  profit  from  the  possession  of 
the  land  or  not 

(5)  ■    -    ought  not  to  be  estimated  for 

any  period  during  which  the  de- 
fendant, who  is  to  be  made  re- 
sponsible for  them,  was  not  active 
in  keeping  the  plaintiff  out  of 
possession 

(6)  To  establish  a  claim  for  ■    -    plaint- 

iff must  show  that  he  was  enti- 
tled   to    possession    during    the 

period  for  which are  claimedi 

and  that  he  was  wrongfully  kept 
out  of  possession  bjf  the  defend- 
ants for  such  period 

See  Act  XIV.  of  1859  {\) 

See  Limitation  (6) 

See  Onus  Probandi  (5)  ♦ 

Minor. 

In  trying  an   issue  between   a   per- 
son of  mature  years  and  an  infant, 
the  Court    should  take    nothing 
as    admitted  against  the   infant 
unless  it  is  satisfied  that  the  ad- 
mission  is   made   by  some   one 
competent  to  bind  the  infant  and 
fully  informed  upon  the  facts     . . . 
See  Admission  (i) 
See  Costs  (3) 
See  Guardian  (i) 
See  Onus  Probandi  (6) 
See  Original  Jurisdiction  (3) 
See  Purchase-money  (i) 

Misdescription. 

See  Execution  (5) 

Misjoinder. 

(i)  A  suit  brought  by  assignees,  some 
of  whom  have  given  no  consider- 
ation for  the  alleged  contract 
with  the  assignor  whilst  the  others 
have,  is  bad  for of  causes  ... 

(2)  It  is  illegal  to  join  different  causes 
of  action  in  one  suit  against   dif- 

^  ^  ferent  parties  where  each  has  a 
distinct  and  separate  interest     . . . 
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MiTAKSHARA    LaW.        *  P^ 

See  Privy  Council  Rulin^^s  (3) 

Money-Decree. 

A  mortgagee  suing  on  his  bond  and 
obtaining  a without  decla- 
ration o7  lien,  is  in  the  same 
position  as  if  he  had  not  taken 
any  mortgage ;  and  in  taking  out 
execution,  his  claim  to  a  rate- 
able distribution  of  surplus  sale- 
proceeds  of  attached  property  is 
founded  on  s.  271  of  the  Civil 
Procedure  ...     tf 

^       See  Mortgage-bond  (i) 

See  Zur'i-peshgee  Lease  (i) 


Mortgage. 
(I)  Where  a 


—  is  foreclosed  and  a 
decree  for  possession  obtained, 
and  the  mortgagor  intermediately 
commits  default  in  the  payment 
of  the  Government  revenue  which 
is  paid  by  her  co-sharers  who  sue 
her  to  recover  and  obtain  a  decree, 
and  this  decree  proving  infruc- 
tuous,  they  sue  the  mortgagees, 
HELD  that  plaintiffs  are  entitled 
to  recover  against  the  defendants 
who  had  completed  their  legal 
title 


25s 


228 


(2)  The»iime   for  redemption  expires 

with  the  period  stipulated  for  the 
payment  of  the  principal  sum  ...    274 

(3)  A  tender  by  one  or  more  of  sever- 

al mortgagors  is  not  such  as  a 
mortgagee  is  bound  to  accept, 
unless  it  is  made  conjointly  by 
the  whole  of  the  mortgagors  or 
on  their  behalf  and  with  their  con- 
sent ...    4*8 

See  Auction-purchaser  (2) 
'    See  Limitation  (8) 

See  Money-decree  (i) 

See  Privy  Council  Rulings  (i)  (8) 

See  Rent-suit  (6) 

See  Zur-i-peshgee  Lease  (i) 

Mortgage-bond. 

Where    the    decree    in    a    suit    to 
recover  money  under  a sim- 
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206 


ply  directs  the  payment  of  so 
much  money,  this  is  not  a  decree 
for  the  sale  of  the  mortgaged  pro- 
perty ;  and  whA^  the  property 
has  been  alienated  by  a  bond-fide 
conveyance  for  value  received, 
a  decree  binding  the  property 
cannot  be  obtained  without  mak- 
ing the  new  holder  a  party  to  the 
suit,  or  showing  that  he  took  with 
notice  of  the  claim,  and  that  the 
vendor  had  bound  himself  not  to 
alienate 
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Multifariousness.  Pt^g^- 

See  Res  Judicata  (2) 

MnKrciPAL  Debentures. 

See  Privy  Council  Rulings  (9) 

N. 

Notice. 

In  a  suit   for  arrears  of  rent  at  an 

enhanced   rent,   service  of  - 

must  first  be  established  ;  and  if 
that  is  disputed,  a  finding  ought 
to  be  recorded  before  the  Court 
goes  into  the  merits  ...     157 

See  A meen*s  Report  (i) 

See  Ejectment  (3) 

See  Enhancement  (3)  (4) 
'  See  Execution  (6) 

See  Hoondees  (i) 

See  Kubooleeut  (3) 

See  Put  nee  (2) 

See  Sale  (1) 


O. 


Obiter  Dicta. 

A  presumption  m  ide  in  a  former 
case,  being  only  a  dictum  in  a 
matter  immaterial  t<f  the  decision 
of  the  suit,  cannot  be  proof  of 
the  thing  presumed  •  *     ... 


Objections. 
All  the  ■ 


which     a 


judgment- 
to  a  judg- 


debtor  has  to  make  ^     _ 

ment-creditor's  application  for 
execution,  should  be  made  simul- 
taneously 

See  Ameen^s  Report  (i) 

See  Execution  (i) 

Obligee. 

See  Right  of  Suit  (3) 

Obstruction. 

See  Limitation  (7) , 

Onus  Probandi. 

(i     When    limitation    is    set    up    in 
answer  to  a  suit  for  possession... 

(2)  In  a  suit  to  have  it  declared  that 

an  adoption  long  acted  upon  is  a 
fraudulent  and  false  adoption  ...  - 

(3)  In  a  suit  for  a   declaration   that 

defendant  has  no  right  of  way 
over  certain  land  belonging  to 
plaintiff,  where  the  defendant  has 
obtained  an  order  from  the  Ma- 
gistrate under  Act  XXV.  of  1861 , 
s.  320 

(4)  In  a  suit  by  a  Hindoo  widow  for  a 

moiety  of  ancestral  property,  &c., 
where  the  defendant,  who  is  her 


Onus  PRO^hmvii-^CContinued),  Page 

husband's  uterine  brother,  urges 
that  the  deceased  was  disquali- 
fied from  succeeding  ii^asmuch  as 
he  was  a  leper  ...     249 

(5)  In  an  inquiry  into  mesne-profits  ...    ^69 

(6)  In     a    suit   to     recover     property 

which  was  sold  by  plaintiff's 
guardian  while  plaintiff  was  a 
minor 

(7)  In  a  suit   against   a  zemindar  to 

reverse  the  sale  of  a  putnee  tenure 
held  under  Regulation  VIII.  of 
1 8 19  on  the  ground  of  non-service 
of  notice  ...     397 

See  Benamee  (i) 
!    ••  See  Execution  (11) 

I  See  Landlord  and  Tenant  (i) 
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I  Original  Jurisdiction. 

I        (I)  In  a  suit  to  recover  money  alleged 
to  have  been  advanced  to  C  by 
1  the  plaintiffs,  tea-brokers,  under 

'  the  belief    that  C  was  the  pro- 

prietor of  the  Laojan  concern  and 
not  merely  the  manager ;  where 
owing  to  C's  death  and  plaintiff's 
inability  to  re-imburse  themselves 
by  reason*  of  the  non-delivery  of 
a  portion  of  the  season's  tea,  they 
sue  the  defendants  as  owners  of 
the  tea  estate  ...     161 

(2)  Where  only  a  portion  of  the 
estate  on  which  it  is  sought  that 
the  enhanced  maintenance  pray- 
ed for  should  be  declared  as  a 
charge,  is  within  the  ordinary 
original  civil  jurisdiction  of  the 
High  Court,  and  the  application 
under  s.  12  of  the  charter  is 
granted,  leave  being  reserved  to 
the  defendant  to  move  to  have 
this  order  set  aside,  held  that 
plaintiff  having  acted  on  the 
order,  cannot  object  to  the  validity 
of  the  reservation  it  contained  : 

Held  that  the  parties  and  wit- 
nesses being  in  Benares,  there  was 
no  reason  why  the  suit  should  be 
tried  in  Calcutta,  and  there  being 
ample  property  in  Benares,  there 
79  was  no  need  for  the  maintenance 

to  be  declared  to  be  a  charge  on 
the  Calcutta  property. 
84  Queer e. — Was  the  order  appeal- 

ed against,  finally  deciding  that 
leave  ought  not  to  be  granted  to 
institute  the  suit  in  this  Court, 
an  appealable  order  ?  ...     204 

(3)  The   definition    of    "minor"   and 
'*  minority  "  in  the  IndianSucces- 
140  sion  Act  does  not  apply  where  a 

person  enters  into  a  contract  on    ^ 
his  own  behalf,  and  not  in  any 
representative    character    under 

g 
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Original  Jurisdiction — (Continued).   Page. 

that  Act,  the  law  in  it  being 
applicable  to  cases  of  intestate  or 
testamentary  succession 

(4)  Jurisdiction   of  the   Higjj   Court  in 
.  •  respect  of  a  suit  to  set  aside  a 

release  alleged  to  have  been 
executed  in  Calcutta  under  frau- 
dulent representations  made  by 
the  first  defendant  and  for  an 
account  and  administration  of  the 
estate  of  a  deceased  Mahomedan 
who  died  intestate  in  Bombay 
where  he  left  moveable  and  im- 
moveable property 


Partition — (ContintAidJ. 


(5) 


Where  the  zemindari  is  so  inter- 
mixed with  the  neighbouring  ze- 
mindaris  that  the  Ime  of  bound- 
ary cannot  be  identified,  the 
plaintiff  cannot  call  upon  th«  Col- 
lector to  make  a  new  line.  But 
if  the  Collector  has  the  means  of 
ascertaining  where  the  boundary' 
lies,  he  is  bound  to  carry  out  a 


303 
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Parties. 

Even  if  an  assignee  in  a  suit  for 
possession  of  assigned  property 
can  insist  on  specific  performance, 
yet  where  her  vendor  is  the  as- 
signor jointly  with  a  co-assignee, 
she  cannot  have  her  right  adjudi- 
cated in  a  suit  in  which  the  as- 
signor alone  is  defendant 
See  Full  Bench  Eulings  (10) 

Partition. 

i\)K of  property  between  mem- 
bers of  a  family  is  no  evidence 
against  a  third  party  unless 
it  is  shown  that  there  has  been 
some  possession  in  accordance 
with  the  — : — 

(2)  Mere  inconvenience  is  not  a  suffi- 

cient obstacJe  to  ona  of  several 
joint  owners  desiring  to  have  a 
division  of  a  compound  hitherto 
held  in  common 

(3)  The  Court   does  not  allow  a  third 

party  to  remain  on  the  record  as 
co-plaintiff  by  virtue  of  an  alleged 
conveyance  from  plaintiff  in  a  suit 
by  the  mother  and  guardian   of 

two    minors   for  a  of   joint 

family-property  free  from  the  in- 
cumbrance which  the  father  and 
the  other  sons  put  upon  it 

(4)  One  of   the   co-sharers   of   a  joint 

estate  suing  conjointly  with  the 
others  would,  under  Reg.  XIX.  of 
18 14,  be  entitled  to  a  separation 
of  a  mouzah  from  the  rest  of  the 
zemindari,  and  an  assessment 
upon  it  of  a  proper  proportion  of 
the  total  jiiirma;  and  havinjGr 
done  this,  he  would  alone  be  en- 
titled to  have  an  order  for  - — 
*  *  of  that  mouzah  as  between  him- 
self and  his  co-sharers  therein  ...     225 


See  Privy  Council  Rulings 

(7)  («) 
See  Right  of  Way  (I) 

Pauper  Appeal. 

The  Court  rejected  the  petition  of 
appeal  presented  on  behalf  of  a 
pauper  by  a  vakeel  retained  under 
an  ordinary  retainer,  but  not  duly 
authorized  to  sign  as  attorney  for 
the  appellant 


225 


Payment. 


y^ 


See  Auction-purchaser  (2) 
See  Decree  (2) 


152 


Pendente  Lite. 

See  R^t-suit  (6) 

Permanent  and  Transferable  Interests, 

The  frequent  transfer  of  an  interest  in 
a  tank  without  any  change  in  the 
terms  of  the  holding  or  in  the  rent- 
paid,  extending  over  more  than 
60  years,  proves  that  the  interest 
was  a  permanent  and  transferable 
one,  which  can  be  maintained 
against  the  proprietor  of  the  talook 
in  which  the  tank  is  situate 


386 


190 


Peshcushee  Sunnud. 

A being  construed   to  assign  a 

heritable  right  in  a  tract  of  land 
capable  of  yieldinjj  fruits  by  vir- 
tue of  which  the  holder  possesses 
absolutely  the  entire  use  and  fruits 
.thereof,  HELD  that  the  lessor  has 
no  more  right  to  the  trees  planted 
by  the  lessee  than  he  had  to  the 
crops  sown 'by  him 
•  • 

Petition. 

Where  a  party  asks  others  to 
verify  his  signature  to  a  petition 
or  to  identify  him  as  one  of  the 
petitioners,  it  is  an  allegation  that 
he  made  the  statements  in  the 
,  and  is  as  effective  evi- 
dence against  him  as  if  the 

were  in  fact  filed 


344 


M 
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Plaint. 


Page. 


Possession. 

(i)  A   tenant 
failing 
mere  — 


suing  on  his  title  and 
cannot     fall    back     on 


even  though  he  does  not  prove 
the  title  on  which  he  specincally 
relies 

Vol.  XXI. 


47 


(i)  A  plaintiff  is  bound  to  show  on 
the  face  of  his  — —  that  his 
cause  of  ac^on  accrued  within 
the  period  of  limitation 

(2)  Where  an  assignment  to  himself 

is  a  material  part  of  a  plaintiff's 
cause  of  action,  he  ought  to 
allege  the  fact  in  his ...      ib, 

(3)  A     defendant    is    not    precluded 

from  setting  up  a  defence  which 
does  not  appear  in  his  written 
statement  where  the  ■  does  not 
set  forth  the  true  facts  , . .     407 


PlE]IDIN6S. 

^— in  Indian  Courts  should  not  be 
construed  with  the  same  strictness 
as  they  are  in  English  Courts  ... 


59 


123 


(2)  Where  plaintiffs  suing  for  recovery 
of oi  a  julkur  allege  them- 
selves to  have  been  in  enjoyment 
down  to  the  year  1 266  when  they 
were  ousted  by  iGovernment 
who  ultimately  relinquished  their 
rights  in  favour  of  defendants  : 

Held  that,  if  plaintiffs  made  out 
their  possession  down  to  1263,  and 
defendants  did  not  show  a  clear  in- 
terruption of   immediately 

subsc»quent  to  1263,  plaintiffs  were 
entitlcKlto  the  presumptioi)  that 

the   had   continued    down 

to  the    interruption  by  Govern- 
ment in  1266  ...     138 

(3)  Mere  of    a  permissive  cha- 

racter and  without  any  right  can- 
not give  a  right  of  occupancy    ... 

(4)  A  decree  for  rent  is  not  proof    of 

actual  — '— ^" 

SeeAciXXV.ofi86t  (i) 

See  Cause  of  Action  (3) 

See  Full  Bench  Rulings  {3) 

See  Limitation  (6) 

See  Onus  Probandx  (i) 

See  Partition  (i) 

See  Privy  Council  Rulings  (2) 

See  Title  (»> 

Possessory  Suit. 

(I)  Where  plaintiff  proves  the  facts 
stated  in  his  plaint  as  neces- 
sarily implying  right  of  occupan- 
cy, he  may   succeed  in  a 


Possessory  Sui'» — (Continued).  Po^g^* 

(2)  Where  plaintilTs  claim  possession,    - 

but  ask  the  Court  to  ascertain  at 
what  rate  defendants  ought  to 
hold  in  case  they  shou(<i  be  found 
cntitlefl  to  do  so,  their  suit,  whe-  • 
ther  they  can  obtain  the  alterna- 
tive relief  or  not,  should  not  be 
dismissed,  as  they  may  succeed 
in  proving  their  title  to  the  relief 
sought  ...     125 

(3)  In  a  suit  by  a  putneedar  for  a  de- 

claration of  his  rights,  and  to  ob- 
tain khas  possession,  where  it  is 
found  that  the  zemindar  and  ijar- 
dar  had  received  rents  from  the 
defendants  as  jotedars  :  Held 
that  plaintiff  had  no  right  to  treat 
defendants  as  trespassers,  and  sue 
for  direct  possession,  and  is  not 
entitled  to  determine  their  tenan- 
cy without  proceeding  to  do  so 
in  a  legal  manner  ...     237 

•(4)  Where,  on  a  suit  for  rent  having 
been  dismissed  on  the  ground 
that  defendant  was  not  plaintiff's 
tenant,  plaintiff  sues  her  co-sharer 
and  the  same  defendants  to  re- 
cover khas  possession :  Held  that 
the  Court*is  not  at  liberty  on  such 
a  plaint  to  find  plaintiff  entitled 
to  possession  as  landlord,  and  so 
to  get  symbolical  possession      ...     422 


Pre-emption. 
A  right  of 


is  lost  where  a  party 


is  aware  of  the  sale  of  the  pro- 
perty for  some  lime  before  he  as- 
serts the  right  publicly 


400 


429 


121 


3n 


Presumption. 

(i)  In  a  suit  brought  by  a  ryot  in  a 
Civil  Court  to  have  it  declared 
that  he  had  a  mokurruree  tenure, 
HELD  that  the  Lower  Appellate 
Court   is   wrong   in    raismg   the 

of  uniform   payment  under 

s.  4,  Act  X.  of  1859  •••       25 

(2)  A  ryot  is  not  bound  to  file  dakhilas 

in  order  to  establish  the al- 
lowed by  Act  X.  of  1859,  5.  4,  if 
he  can  establish  it  by  other  good 
independent  evidence  ...     403 

(3)  Where    a    tenant   shows   uniform 

payment  of  rent  for  19  years 
and  a  slight  difference  in  the 
rate  for  a  long  period  prior  there- 
to, he  is  allowed  the under 

Act  VIII.  (B.  C.)  of  1869,  s.  4...     420 

See  Enhancement  (2) 

See  Joint  Property  (3) 

See  Possession  (2) 

Primogeniture.         ^  ^  , 

See  Privy  Council  Rulings  (3) 
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Principal  and  Agent.        f  Pf^g^^ 

See  y urisdiction  (lo) 

Privy  Council  Rulings. 

(i)  A  man  ^o  has  represented  to  an 
intending  purchaser  thftt  he  has 
not  a  security  in  the  property  to 
be  sold,  and  induced  him  under 
that  belief  to  buy,  cannot,  as 
against  that  purchaser,  subse- 
quently attempt  to  put  his 
security  in  force  ...       21 

(2)  Where  a  document   which  is  not 

proved  because  of  its  great  age, 
and  of  there  being  no  witnesses 
to  prove  it,  is  put  forward  as  a 
document  intended  to  operate  as 
a  merasee  tenure,  it  is  necessary 
in  order  to  establish  its  authenti- 
city to  show  that  it  was  accom- 
panied by  possession  ...       22 

(3)  The  question   in  this  cause    was 

the  right  of  succession  to  Talook 
Sunkra  which  had  been  held  by  * 
S,  the  common  ancestor  of  plaint- 
iff and  defendant,  and  settled 
with  him  after  resumption  by 
Government. 

Plaintiff's  case  ^^s  that  S  left 
two  sons,  M  and  plaintiff  who 
was  a  minor ;  that  M*  took  posses- 
sion, and  in  law  held  for  himself 
and  infant  brother ;  that  on  M's 
death,  his  son  D  took  his  place 
as  managing  member  of  the  joint 
family ;  and  that  on  his  death, 
leaving  only  a  daughter  (the 
defendant),  plaintiff  became  enti- 
tled under  the  Mitakshara  to  the 
whole  estate. 

The  defendant's  case  was  that 
plaintiff  was  illegitimate,  and 
that  the  estate  descended  from  D 
to  herself,  an  alternative  defence 
being  that,  according  to  family- 
custom,  the  right  of  inheritance 
had  been  invested  in  the  line  of 
the  eldest  son. 

The  only  issues  settled  we^re : — 

1 .  Whether  respondent  (plaint- 
iff) was  the  legitimate  son  of  S  ? 

2.  Whether  the  law  of  primo- 
geniture obtained  in  S's  family? 

Accepting  (as  the  Privy  Coun- 
cil did)  the  High  Court's  finding 
that  plaintiff  had  established  his 
legitimacy,  the  estate  which  was 
admitted  to  be  ancestral,  and 
presumed  to  be  joint,  would,  in 
the  absence  of  a  special  family- 
custom,  descend  to  his  two  sons, 
leaving  plaintiff  entitled  to  one 
moiety  at  least.  Whether  he 
*  •  could  be  entitled  to  more  would 
depend  on  the  general  law  of  sue- 
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cession  to  be  applied.  The  Privy 
Council  remanded  the  case  for 
trial  of  the  following  issues  : — 

1 .  Whether  S  left  any  other  legi- 
timate sons  than  M  and  plaintiff ; 
and  if  any  are  dead,  whether  they 
have  left  any  male  descendants  ? 

2.  Whether  the  estate  of  S  which 
was  formerly  within  Ziliah  Beer- 
bhoom,  having  been  transferred 
to  Ziliah  Bhaugulpore,  the  suc- 
cession thereby  became  regulated 
by  the  law  of  the  Mitakshara  ;  or 

^  whether,  by  reason  of  any  local 
or  family-custom,  it  continued 
to  be  governed  by  the  Daya- 
bhaga  ?  ...      89 

(4)  Where  a  charge  is  made  of  want 

of  bona  fides,  it  lies  upon  the 
party  making  that  charge  to 
substantiate  it  by  evidence  satis- 
factory to  those  who  have  to 
decide  the  question. 

In  considering  whether  certain 
execution-proceedings  were  bon^ 
fide  or  not,  their  Lordships  did  not 
confine  themselves  to  one  parti- 
cular attempt  to  revive  execution, 
but  felt  bound  to  look  at  the 
whole  covrse  of  the  proceedings ; 
and  where  they  found  that  the 
fifst  proceeding  had  been  prose* 
cutea  with  effect,  and  that,  in  a 
third  attempt  against  which  the 
judgment-debtor  set  up  limitation, 
the  decree-holder  had  successfully 
opposed  him  in  two  Courts,  their 
Lordships  thought  there  was 
strong  evidence  of  a  bond-fide 
desire  to  execute  the  decree. 

Even,  where  a  proceeding  is  in- 
effectual because  of  some  mistake 
in  the  particular  step  advised,  if 
it  was  taken  to  enforce  the  decree, 
it  protects  the  decree-holder  from 
the  operation  of  the  Statute  of 
Limitations  -97 

(5)  In  an   application   by  H,    E,  and 

B  for  a  certificate  under  Act 
XXVII.  of  i860,  on  proof  of 
heirship  to  a  deceased  Maho- 
medan  lady,  it  was  admitted  that 
H  and  E  were  the  sons  of  the 
deceased,  and,  as  such,  claimed 
her  property  :   • 

Held  that  such  an  admission  did 
not  necessarily  imply  that  H  and 
E  were,  to  all  intents  and  purposes, 
brothers  and  heirs  to  each  other, 
and  that  to  give  such  an  effect  to 
the  admission  would  be  to  carry 
the  doctrine  of  heirship  consti- 
tuted by  acknowledgment  further 
than  is  warranted  by  the  prin- 
ciples of  the  Mahomedan  law  ...    US 

b 
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(6)  In  a  suit  to  establish  plaintiff's 
right  to  a  toda  giras  hak  upon 
defendant's  inam  village,  and  to 
recover  arrears  due  in  respect  of 
that  hak,  the  substantial  question 
was  whether  tht;  suit  being  for 
the  recovery  of  an  "  interest  in 
immoveable  properly  "  fell  within 
the  1 2th  clause  of  the  ist  section 
of  Act  XIV.  of  1859,  or  was  to  be 
governed  by  the  i6th  clause  : 

Hbld  that  the  determination  of 
the  question  depended  upon  the 
general  construction  to  be  gi^^en 
to  the  terms  "immoveable  pro- 
perty "  and  ••  interest  in  immove- 
able property  "  as  used  by  the 
Indian  Legislature;  and  that  the 
term  "immoveable  property" 
comprehends  all  that  would  be 
real  property  according  to  English 
law,  and  possibly  more: 

Held,  further,  that,  whatever 
may  have  been  the  origin  of  the 
hakt  it  must  be  assumed  to  be  now 
a  right  to  receive  an  annual  pay- 
ment which  has  a  legal  foundation 
and  of  which  the  enjoyment  is 
hereditary,  and  tha^thc  liability  to 
make  the  payment  is  not  personal, 
but  attaches  to  the  inanvJUr  vir* 
tutetenurce :  Hkld,  accordingly, 
that  the  interest  of  the  hakdar 
was  an  "  interest  in  immoveable 
property  "  within  the  meaning  of 
Act  XIV.  of  1859,  and  that  the 
suit  would  be  governed  by  the 
limitation  of  12  years  provided 
by  cl.  12  of  s.  I 


(7)  Inasmuch   as     there    may     be    a 

division  of  a  joint  and  separate 
Hindoo  family  and  of  the  joint 
property,  such  as  to  alter  the 
status  of  the  family,  without  a 
regular  partition  by  metes  and 
bounds,  the  question  in  every  par- 
ticular case  of  disputed  division 
must  be  one  of  intention — 
whether  the  intention  of  the  par- 
ties, to  be  inferred  from  the  instru- 
ments vhich  they  have  exe- 
cuted, and    the   acts   they   have 

done,  was  to  effect  such  a  division. 

• 

(8)  Where  the  owner  of  an  undivided 

share  in  a  joint  and  undivided 
estate  mortgages  his  undivided 
share,  he  cannot,  by  so  doing, 
affect  the  interests  of  the  other 
sharers,  and  the  persons  who  take 
the  security,  1.^.,  the  mortgagees, 
take  it  subject  to  the  right  of 
those  sharers  to  enforce  a  parti- 
tion, and  thereby  convert  what 
IS  an  undivided  share  of  the  whole 


178 


214 
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into  a  'defined   portion   held  in 
severalty. 

Where  such  a  partition  is  effect- 
ed uifder  the  provisions  of  Regu- 
lation XIX.  of  1 8 14  before  the  * 
mortgagees  have  completed  their 
title  by  foreclosure  and  the  con- 
sequential decree  for  possession, 
the  mortgagees  of  the  undivided 
share  of  one  co-sharer,  who  has 
no  privity  of  contract  with  the 
other  co-sharers,  would  have 
no  recourse  against  the  lands 
allotted  to  such  co-sharers;  but 
must  pursue  their  remedy  against 
the  lands  allotted  to  the  mort- 
gagor, and,  as  against  him,  would 
have  a  charge  on  the  whole  of 
such  lands  ...     233 

(9)  The  Port  Canning  Municipal  Com- 
missioners invited  loans  on  de- 
bentures convertible  into  lease- 
hold titles  to  lands  in  the  town. 
The  Port  Canning  Land  Com- 
pany subscribed  to  the  loan  de- 
clanng  their  desire  to  take  land 
in  lieu  ok  the  debentures.  After 
the  debentures  were  issued,  a  cor- 
respondence commenced  between 
the  parties  with  the  object  of 
effecting  the  conversion,  in  which 
correspondence  the  Commis- 
sioners intimated  to  the  Company 
the  construction  they  put  upon 
the  Company's  tender,  vis.t  that 
they  elected  to  take  land  to  the 
fullvalueoftheirdebentures.  The 
Commissioners  also  intimated  to 
the  Company  that  the  latter  had 
selected  lots  amounting  to  a  part 
only  of  their  debentures,  and 
required  them  to  select  others, 
giving  notice  at  the  same  time 
that  they  did  not  consider  them- 
selves liable  to  pay  interest.  The 
Company  after  this  proposed  to 
defer  exchanging  the  debentures 
till  their  due  date,  and  if  the 
Commissioners  consented  not  to 
call  for  the  interest  in  the  mean- 
time, but  agreeing  to  pay  a  quit- 
rent  equivalent  to  the  interest. 
The  Commissioners  agreed  to 
this,  and  asked  the  Company  to 
declare  the  lots  which  they  would 
receive  in  commutation.  A  - 
selection  was  made,  but  not  in 
accordance  with  the  contract ;  the 
lots  selected  being  of  more  value 
than  the  debentures.  The  Com- 
missioners then  proposed  that  the 
Company  should  return  tiio 
debentures,  and  pay  quit-rent  up- 
on the  additional  lots.  1  his  was  nut 
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accepted,  but  the  matter  was  left 
in  an  imperfect  state.  The  Port 
Canning  Land  Company  subse- 
quently brought  an  action  against 
the  Port  Canning  Muificipility 
for  two  years'  interest  on  the 
debentures : 

Held  that  the  non-acceptance 
of  the  proposal  as  to  additional 
lots  could  not  affect  the  previous 
agreement  to  exchange  deben- 
tures then  held  for  equivalent 
lots;  and  that  such  previous 
agreement  had  been  made  in- 
volving quit-rent  which  extin- 
guished the  interest  : 

Held  that  the  letters  did  not 
require  registration,  for  they  did 
not  amount  to  a  lease  or  an 
agreement  for  a  lease  ;  but  were 
evidence  of  a  contract  of  a 
special  character  not  coming 
within  any  of  the  definitions  in 
the  Registration  Act  ...     315 

(10)  Act    IX.    of     1859,   s.   20,   which 

provided  for  suits  brought  in 
respect  of  property  forfeited  to 
the  Government  as  the  property 
of  rebels,  was  intended  to  be 
of  a  general  nature  affecting 
claims  to  such  property  before 
whatever  Court  prosecuted,  and 
not  only  claims  prosecuted  before 
the  Commissioners  established 
by  the  Act. 

The  limitation  here  enacted 
cannot  be  construed  as  inlplying 
any  saving  with  respect  to  persons 
under  disabilities  ...     318 

(11)  A    decree  having  been   obtained 

by  a  zqpiindar  for  arrears  of  rent 
of  a  putnce  talook,  it  was  held  that, 
under  the  description  **  putnee  " 
and  "  dur-putnee,  "  the  primd- 
facie  intention  was  that  the  tenure 
called  a  putnee  tenure  was  trans- 
ferable by  sale,  and  was  one  upon 
which  the  right  to  sell  for  arrears 
of  rent  was  reserved  in  the 
engagements  interchanged  upon 
the  creation  of  the  tenure.  Con- 
sequently, according  to  the  effect 
of  Act  X.  of  1S59,  s.  105,  and 
Reg.  VIII.  of  1819,  ss.  8  and  11, 
and  probably  also  of  Reg.  I.  of 
1 820,  the  sale  of  the  putnee  des- 
troyed all  incumbrances  created 
by  theputneedar,  ^.^.,  a  dur-putnee  324 

(12)  In  a  suit  for  confirmation  of  their 

possession  of  certain  mouzahs, 
plaintiffs,  as  heirs  of  a  deceased 
^  ^  lady,  also  prayed  that  it  might  be 
done  after  reversal  of  a  summary 
proceeding,  and  after  setting  aside 
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a  fraudulent  and  fabricated  deed 
of  sale  alleged  to  have  been  made 
by  her  in  tavor  of  defendant  (her 
occasional  man  of  business)  while 
being  alone  and  apart  trom  Jher 
natural  advisers.  The  first  Court 
decreed  the  suii,confirmingplaint- 
iifs'  possession,  and  setting  aside 
the  deed.  The  High  Court  hold- 
ing that  plaintiffs  had  no  posses- 
sion, reversed  so  much  of  the 
decree  as  confirmed  plaintiffs  in 
possession,  and  gave  a  declara- 
tory decree  concluding  that  they 
*could  not  give  substantive  relief : 

Held  that  the  High  Court  erred 
in  that  conclusion,  for  the  prayer 
of  the  plaint  that  the  deeds  might 
be  set  aside  was  a  prayer  for  sub- 
stantial relief. 

In  a  suit  for  setting  aside  deeds, 
some  evidence  ought  to  be  given 
by  the  plaintiff  in  order  to  impeach 
the  deeds  he  seeks  to  set  aside. 
But  in  the  case  of  sales  or  gifts 
made  by  a  lady  in  such  a  position 
as  that  of  a  lady  from  whom  de- 
fendant claims,  the  strongest  and 
most  satisfactory  proof  ought  to 
be  given  b}^  the  person  who  claims 
that  the  transaction  was  a  real 
andifond'Jide  one  and  fully  under- 
stooa  by  the  lady  .        341 

(13)  Held  that  Reg.  XXV.  of  1802 
of  the  Madras  Code  did  not 
either  give  to,  or  take  away  from, 
the  former  owners  of  lands  not 
permanently  assessed  any  rights 
which  they  then  had.  It  merely 
vested  in  all  zemindars  an  heredi- 
tary right  at  a  fixed  revenue  upon 
the  conclusion  of  the  permanent 
assessment  with  them. 

The  object   of  Reg.  XXXI.  of 
1802  of  the  Madras    Code  was 
merely  the  protection  of  the  reve- 
nue from  invalid  lakheraj  grants, 
and  to  provide  for  the  mode  of 
trying    claims    to     hold     lands 
exempt  from  payment  of  revenue. 
It   was   not   intended    to  confer 
upon  Government  any  title  which 
did  not  then  exist,  or  to  assert 
that,  according  to  the  usages   of 
th  country,  there  was  no   private 
right  to  lands  : 

Held  that  there  is  no  long  uni- 
form current  of  decisions  to  show 
that  every  polliam  not  perma- 
nently settled  is  necessarily  only 
a  tenure  for  life  or  at  the  will  of 
Government  ...     358 

(14)  No   legal     presumption    of  fraud 

having  been  practised  arises  from 
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Privy  Council  Kvutufs^CContinuedJ-  Page. 

the  mere  fact  of  a  lease  being 
obtained  from  the  manager  of  an 
estate  at  an  unusually  low  rate  of 
rent  ...     425 


'rocboure. 

(i)  Courts  of  first  instance  ought  to 
specify  what  portions  of  the  docu- 
mentary evidence  on  the  record 
I  hey  have  accepted,  and  what 
portions  they  have  refused  to  lis- 
ten to  ...       76 

(2)  All  proceedings  of  parties  in 
respect  of  docum entry  evidence 
ought  to  be  recorded  on  the  pro- 
ceedings of  the  Court  by  the 
Judge's    own   note  ...       77 

13)  "-^ —  to  be  adopted   where  a   will 

is  disputed  ...       84 

14)  Where  an  unstamped  document  is 

not  admitted  as  evidence,  and  the 
penalty  proffered  with  reference 
to  the  Code  of  Civil  Procedure, 
s.  130,  is  refused,  the  aggrieved 
party  may  make  the  refusal 
a  ground  of  objection  in  appeal. 
The  Hig'h  Court  cannot  interfere 
on  a  mere  affidavit  ..       183 

{5)  Where  a  judgment-debtor  applies 
to  set  aside  an  ex-parte  judgment 
on  the  ground  that  there  wa|  no 
effectual  service  of  the  summons 
upon  him,  he  should  be  called 
upon  to  give  his  evidence,  or  to 
tnake  out  a  primd-facie  case     ...     242 

16)  VVhere  a  private  arbitration-award 
is  filed  in  a  Court,  the  prescribed 
course  is  for  the  Court  to  give 
judgment  upon  it,  and  pass  a 
decree ;  not  to  order  execution 
before  such  decree  has  been  passed.  295 
See  Documents  (3) 
Seejfurisdiction  (7) 
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plaintiff's*  minority,  defendants 
fail  to  show  a  good  title,  but  the 
purchase  was  applied  in  any  way 
to  the  minor's  benefit,  the  latter  is 
not  entitled  to  a  decree  for  imme- 
diate possession  without  refunding  * 
the  said  money  with  interest,  a 
set-off  being  allowed  for  net  rents 
and  profits  for  the  time  of  the 
defendant's  possession  ...     287 

PUTNEE. 

(1)  The  purchaser  at  a sale  is  not 

empowered  to  collect  rent  at  a 
higher  rale  than  was  demandable 
by  his  predecessor  without  estab- 
lishing his  right  to  do  so  by  a 
regular  suit  ...     326 

<2)  In  ihe  case  of  the  sale  of  a 

lalook  for  arrears  of  rent,  if  the 
cutcherry  at  which  notice  on  the 
defaulter  is  served  is  an  adjacent 
one    where  ihe  business   of  the 

defaulting is     carried    on, 

and  is  on  land  belonging  to  the 
defaulter,  publication  there  is  a 
sufficient  publication  ...  368 
(3)  Where  mortgages  are  released 
before  a  — •-  is  granted,  the  inter- 
est does  not  pass  under  the ...     427 

See  Abatement  (i) 

See  Privy  Council  Rt4 lings  (ii) 


Q. 


Promissory  Note. 
(0  An   unstamped 


is   inadmissi- 


ble as  evidence  under  cl.  25,  s.  7.. 

,,,  p,A«  xvm-  of  1869  ...      , 

V2)  riamtin        recovering       on       an 

unstamped must  recover  on 

the  contract  actually  made,  and 

not  on  any  implied  contract     ...       ib, 

13)  A  document  in  which  a  party,  for 
value  received  ^undertakes  to  pay 
a  certain  sum  of  money  on  or 
before  a  specified  date  and 
interest  thereon  from  another  date, 
»J  the  sum  is  not  paid  before,  is 
not  a  bond,  but  is  in  substance  a 
' — -  within  the  words  of  s.  28...     446 

^^^HASE-MONBY. 

^wre  in  a  suit  to  recover  property 
sold  by  plaintiff 'sguardian  during 


OUIT-RENT. 


See  Privy  Couruil  Rulings  (9) 


R. 


Recorder. 

Where    the 


of    Rangoon    sus- 


pended an  advocate  for  entering 
into  a  contract  contrary  to  public 
policy, the  High  Court  considering 
that  other  advocates  did  the  same, 
thought  that  a  serious  warning 
was  all  that  was  called  for  under 
the  circumstances  ...     297 

Redemption-suit. 

(i)  In  a against  the  auction-pur- 
chaser from  a  mortgagee,  it  is 
necessary  to  determme  whether 
defendant  obtained  the  land  under 
such  circumstances  that  he  is 
bound  by  the  mortgage-bond  ...  13 
(2)  A  suit  for  the  redemption  of  mort- 
gaged property  cannot  go  on  to 
a  due  determination  until  all  the 
mortgagors  are  made  parties  ..^^  438 
See  Limitation  (i) 


:aviti 
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See  Reg.  VIII.  of  i8ig  (2) 


REGISTRATIO^^ 

See  Evidence  (7)  (iQ) 
•  See  Privy  Council  Rulings  (9) 

See  Rent-suit  (6) 


Regulation  VIII.  of  1793. 

The  fact  of  dependent  talookdars, 
whosetenure  has  existed  since  the 
permanent  settlement,  not  having 
been  registered  under  the  provi- 
sions of  ,   s.   48,  does    not 

deprive  them  of  the  benefit  of 
s.  51 

Regulation  XIX.  of  1793. 

A    lessee,    whose    interest     is     that 

declared     by    ,    s,    6,    is   a 

dependent  talookdar,  and  does  not 
forfeit  h  is  lease  by  simply  omitting 
to  renew  his  temporary  settlement 
on  its  expiration 

Regulation  XXV II.  of  1793. 

The  provisions  of applied  only 

to  hauts  or  bazars  existing  at 
that  time 

Regulations  XXV.  and  XXXI.  of  1802, 
Madras  Code. 

See  Privy  Council  Rulings  (3) 


Regulation  XIX.  of  1814. 

See  Privy  Council  Rulings  (8) 

Regulation  VIll.  of  1819. 

(1)  The     proviso    in  ,  s.    17,    cl. 

6,  is  substantially  complied  with, 
with  reference  to  the  uncer- 
tainty as  to  who  was  the  person 
to  whom  rent  was  due,  where 
payment  is  made  for  the  period 
lor  which  the  rent  of  the  superior 
landlord  was  unpaid 

(2)  Where  the  sale  of  a  putnee  talook 

was  set  aside  for  want  of  a  notice 
and  the  Lower  Appellate  Court 
refused  to  order  the  refund  of  the 
purchase-money,  the  High  Court 
m  special  appeal,  with   reference 

to   s.    14,    cl.   I, ,    declared 

the  purchaser  entitled  to  a  refund 
with  interest 

See  Privy  Council  Rulings  (ii) 

See  Putnee  (2) 

See  Sale  (i) 

R£(^lation  1.  of  1820. 

See  Privy  Council  Rulings  (11) 


439 


27 


383 


Relbasb.  •  i 

The  eifect  of  a  decree  establishing  a 

right  of  attachment  after  the 

of  the  property  from  attachment 
under  Act  VIII.  of  1859,  ^• 
246,   is  to  set  aside  the  order  of 

,  and    restore   the    state    of 

things  which  had  been  disturbed. 

Religious  Endowment. 

(1)  In  a  suit  to  set  aside  the  sale  of 

property    belonging  to   a   , 

the  Moonsiff  gave  plaintif[>a  decree 
in  favor  of  his  reversionary  rig'hts, 
declaring  that  the  conveyance 
•  should  not  operate  adversely  to 
him  to  the  extent  of  such  portion 
as  was  sold  to  meet  pressing  debts 
and  necessities  of  the  muth  : 
Held  that  such  a  decree  is  erro- 
neous, as  the  transaction  of  sale 
was  one  and  indivisible 

(2)  The  mere  fact  of  land  having  been 

released  by  Government  on  the 
ground  of  its  being  appropriated 
to  the  services  of  an  idol  does  not 

give  it  the  character  of  a ,  so 

as  to  permanently  exempt  it  from 
attacnment  and  sale 

See  Act  VI IL  of  1859  {12) 

See  Certificate  (i) 

See  Reversionary  Rights  (i) 


Remand.** 

(I)  Where 


219 


252 


a  suit  is  remanded  for  a 
re-trial,"  the  intention  ib  that 
the  whole  case  should  be  gone  into 
de   novo 

(2)  The  High  Court  being  debarred  in 

special  appeal  from  entering  into 
the  merits  of  a  case  in  which  the 
lower  Courts  mistook  the  only 
question  of  fact  to  be  tried,    is 

obliged   to   the  case  for  a 

proper  finding 

(3)  Where  a  case  is  remanded  to  the 

Lower  Appellate  Court,  and  the 
appellant  neither  appears  nor  pro- 
duces evidence,  the  Judge  is  right 
in  d  ism  issing  the  appeal  on  default 
with  costs ;  and  the  remedy  lies 
in  an  application  under  Ad\  VlII. 
of  1859,  S.347 

(4)  Where  a  Court  misconceiving  the 

evidence  states  that  no  witness 
has  alleged  possession,  whereas 
two  witnesses  at  least  did  so,  this 
is  a  sufficient  reason  for  a . . . 

(5)  The  High  Court  in  special  appeal 

remanded  this  case  for  re-consi- 
deration, the  Lower  Appellate 
Court's  judgment  having  been 
materially  affected  byweight  being 
given  to  evidence,  which  ought  not 
to  have  been  treated  as  evidence... 


7 


65 


134 


357 
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Remand — (Continued)?  Page, 

(6)  The  omission  of  a  party  to  prefer 

an  appeal  against  an  order  of • 

does  not  preclude  him  from  ques- 
tioning its  legality,  when  it  comes 
u{>  in  special  appeal  from  the 
subsequent  decision  passed  after 


See  Special  Appeal  (i) 

Remedy. 

A  plaintiff    may    ask    for    any 


326 


which  the  Court  thinks  proper 
under  the  facts  disclosed  in  the 
plaint,  and  established  by  the  ev#> 
dence  ;  and  a  mistake  in  asking 

for    a    particular will     not 

debar  him  from  some  other  similar 

,    provided    it    requires   no 

change  in  the  facts 


Rewt-suit. 
(I)  In  a 


in  which  defendant   sets 


(2) 


8 


up  the  title  of  a  third  person  not 
made  a  party,  the  decision  is  not  a 
bindmg  one  in  respect  of  title  as 
between  parties  having  conflict-  ' 
ing  claims  to  the  land,  within  the 
meaning  of  Act  VIII.  (B.  C.)  of 
1S69,  S.  1U2  .  ...         36 

A as  authorized  by  Act  VIII. 


(B,  C.)  of  1869  to  be  tried  iit  the 
Civil  Courts  must  be  a  hond-fide 
suit  for  rents,  nnd  not  a  trial  of      . 
conflictingclaimsof  owTJeriship  ...       88 

(3)  The  claim  in  a  suit  to  recover  money 

due  or  payment  in  kind  for  the 
use  of  land  by  stacking  timber  on 
it,  is  of  the  nature  of  one  for  rent, 
and  is  governed  by  the  limitation 
applicable  to  money-claims  of 
that  kind  ...      124 

(4)  The  decision  of  an  ordinary  Civil 

Court  in  a cognizable  under 

Act yiII.(B.  C.)of  1869  is  bind- 
ing in  a  subsequent  suit  between 
the  same  parties  which  raises  the 
same  question  in  a  different  form     207 

(5)  Where  an  intervcnor  on  his  own 

account  pleading  a  deposit  in 
Court  made  under  Act  VIII. 
(B.  C.)  of  1869  is  made  a  defend- 
ant by  the  Court,  his  being  a  de- 
fendant does  not  give  rise  to  any 
equity  as  bet*veen  the  plaintiff 
and  the  othi:r  defendants  ...     277 

(6)  Where  in  a  suit  for  rent  by  the 

auction-purchaserofproperty  sold 
in  execution  of  a  money-decree 
defendant  admits  possession,  but 
contends  that  the  property  had 
been  purchased  by  himself  at  a 
sale  in  execution  of  a  decree  ob- 
tainedupon  a  mortgage-bond,  i,e,^ 
a  money-bond  with  a  clause  creat- 


Rent-suit— (^Co«#t««ert[;.  Page, 

ing  a  charge  upon  the  property^ 
the  suit  on  this  bond  having  been 
commenced  after  thea^achment 
on  which  the  property  was  sold  to 
the  plaintiff,  but  being  in  pendency  • 
when  plaintiff  purchased  ...     349 

(7)  In  a  suit  for  arrears  of  rent  where 
plaintiff  fails  to  make  out  his  claim 
to  bhowlee  rent,  and  the  first 
Court  finding  that  there  was  evi- 
dence of  a  commutation  dismisses 
the  suit  with  a  reservation  of 
plaintiff's  right  to  sue  again  for 
nugdee  rent,  and  the  Lower  Appel- 
late Court  finding  that  the 
defendant  admits  owing  rent  in 
money  decrees  the  claim  to  the 
extent  of  theadmission,  held  that 
the  Lower  Appellate  Court  was 
right,  and  that  the  reservation  of 
right  by  the  first  Court  was  of 
doubtful  operation  ...     438 

See  Full  Bench  Rulings  (5) 
See  Jurisdiction  (i)  (15) 
Sec  Special  Appeal  (2) 

Representative. 

See  Ej^cution  (2) 


Re.s-judicata. 

(1)  Where  certain  land  of  a  turuf  sold 

by  B  to  J  is  attached  on  a  decree, 
'  and  J  fails  in  his  suit  against  the 
auction-purchaser,  and  the  latter 
subsequently  buying  the  rest  of 
the  talook  from  B,  sues  B  for 
possession,  and  J  enters  as  defend- 
ant under  Act  VIII.  of  1859, 
s.  73  :  Held  that  the  subjects 
of  the  two  suits  are  not  the  same, 
and  J's  former  suit  does  not 
deprive  him  of  his  right  to  a  fresh 
and  independent  judgment  in  the 
present  case : 

HELDthat  the  former  judgment 
is  not  an  adjudication  ot  the  cause 
in  the  latter  suit,  and  is  not  con- 
clusive evidence 

(2)  A    suit  dismissed   on   account   of 

misjoinder  or  multifariousness 
cannot  be  said  to  have  been  heard 
and  determined  within  the  mean- 
ing of  Act  VI 11.  of  1859,  s,  2  ... 

(3)  A  suit  is  not  barred  by  Act  VIII. 

of  1859,  s.  2,  by  reason  of  a  prior 
suit  decided  against  plaintiff's 
father  while  plaintiff  was  a  minor 
in  which  the  father  was  sued  in 
his  personal  capacity,  the  plaintiff 
being  no  party 

(4)  A  cause  of  action  not  put  in  issue, 

and  directly  determined  in  a  for- 
mer judgment,  cannot  be  said  tc^ 
have  been  heard  and  determined : 


57 


195 


109 


g 
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Rbs-judicata — (Continued^,  P^g^' 

any  observation  or  opinion  inci- 
dentally expressed  is  not  a  finding 
on  the  issue  so  as  to  make  that 
judgn/bnt  a  determination  of  the 
^  cause  of  action  within  the  mean- 

ing of  Act  VIII.  of  1859,  s.  2  ...  189 
(5)  The  dismissal  of  a  suit  because  all 
the  proper  parties  have  not  been 
joined  in  it,  is  not  a  decision  on 
the  merits  within  the  meaning  of 
Act  VIII. of  1859,  s.  2  ...     272 

See  Rent 'Suit  (4) 

Rbsumption. 

See  Privy  Council  Rulings  (13) 

Reversionary  Rights. 

Plaintiff  suing  to  set  aside  the  sale 
of  property  belonging  to  a  reli- 
gious endowment  has  no  right  to 
sue  the  purchaser  of  the  property, 
unless  he  could  show  he  had  a 
right  in  the  property,  and  that 
the  conveyance  on  which  he  sued 
did  not  .pass  to  him  any  right, 
present  or  reversionary 
See  Religious  Endowment  (i) 

Rbvbrsiokers.  '    9 

(1)  Where  in  a  suit  for  a  declaration 

that  plaintiffs  arc  the  reversion- 
ary heirs  of  one  G  T,  and  that 
the  act  of  his  widow  in  relinquish- 
ing certain  land  is  not  binding 
on  them,  the  defendant  who  had 
taken  possession  claimed  to  be 
preferential  heir,  the  High  Court 
remanded  the  case  with  a  view  to 
find  out  who  is  the  reversionary 
heir.  If  the  plaintiffs  are  the  heirs, 
to  find  whether  the  widow's  act  is 
binding  on  them ;  and  if  not 
binding,  then  to  give  them  a  de- 
claratory decree  ...     54 

(2)  The    principle     that   any     person 

having  rights  in  property,  whether 
present  or  contingent,  is  entitled 
to  come  into  a  Court  of  Equity  to 
complain  of  any  attempt  by  per- 
sons, having  no  authority  to  do 
so,  to  deal  with  the  property  in  a 
mode  which  may  ultimately  harm 
him  in  the  matter  of  his  title,  is 
only  acted  upon  when  the  mere 
lapse  of  time  is  of  itself  likely  to 
render  the  plaintiff  less  able  than 
he  is  at  present  to  meet  the  diffi- 
cultjr  ...     430 

(3)  Quare. — Where   property    in   the 

immediate  possession  of  a  Hindoo 
widow  is  conveyed  away  by  parties 
having  no  right  to  it,  have  not  the 

a  right  to  ask  for  a  declara- 

•  •       tory  decree  to  the  effect  that,  as 
against  ultimate  heirs,  the  posses- 


R  e  VERS!  o  .V  er.s — fCo  «  fin  uedj .  P^^gf* 

sion  of  the  trespassers  and  others 
should  be  considered  as  the  pos- 
session of  the  widow  ? 
See  Cause  of  Action  (3) 
See  Hindoo  Widow  (i)     , 


in    a    nver 


»7 


196 


Right  of  Fishery. 

A   party  owning  the  — 

fiom  the  time  of  the  perma- 
nent settlement  may  exercise  the 
right  in  the  open  channels,  as  also 
in  all  closing  or  closed  channels 
up  to  the  time  when  they  are 
«    finally  closed  at  both  ends 

Right  of  Occupancy. 

See  Act  VIIL  (B,  Cj  of  i86g  (S) 

See  Ejectment  (2) 
See  Possession  (3) 

Right  of  Parties. 

The  parties  to  a  suit  being  tried  in 
a  Court  of  first  instance  have  a 
right  to  insist  on  all  the  advan- 
tages of  a  public  hearing  of  the 
whole  case  before  the  J  udge  who 
is  judicially  to  determine  the 
matter  in  dispute  between  them  ... 

Right  01;  Property. 

Wild  animals  arc  the  property  of  a 
man  while  they  continue  in  his 
keeping  or  actual  possession  ;  or 
if,  on  making  their  escape  they,  are 
instantly  pursued  by  their  owner, 
during  such  pursuit  they  remain 
his  property 

Right  of  Suit. 

(1)  A   person   whose   right  to  1  repre- 

sent the  nominal  plaintiff  is  cha!< 
lenged  by  the  defendant,  must 
prove  that  he  is  authorized  to 
sue  as  he  does,  and  must  bring 
into  Court  the  primary  evidence 
in  his  possession  ...      30 

(2)  Where     the     party     seeking    to 

recover  money  realized  under  a 
decree  which  is  set  aside  is  not  a 
party  to  the  original  decree,  he  is 
not  restricted  to  the  Court  exe- 
cuting the  decree,  but  is  at  liberty 
to  seek  his  renfedy  in  a  separate 
suit  ...     3|5 

(3)  If  an   obligor  fraudulently    with- 

holds delivery  of  a  bond  which 
has  been  executed  within  a  reason- 
able time  after  receipt  of  the 
money,  the  obligee  has  a  right  to 
sue  for  the  return  of  the  money 
before  the  time  fixed  for  payment. 
See  Act  XL  of  1859  (D 
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Right  of  Suit — (Continued). 

See  Damages  (^) 
See  Execution  (9) 
See  Full  Bench  Rulings  (2) 
*Se€  Reversioner  (2) 

Right  op  Way. 

The  fact    of    the    public    having    a  • 

over  property  sought  to  be 

divided  is  not  a  reason  in  law 
against  such  division 
See  Onus  Proband i  (3) 

'  Right  to  Settlement. 

See  Full  Bench  Rulings  (10^ 

1 

s. 

f  Sale. 

(i)  The  — —  of  a  putnee    talook    for 
I  arrears  of  rent  without  the  notice 

required  by  Reg.  VIII.  of  1819 
is  informal,  and  can  beset  aside, 
notwithstanding  the  bona  fides 
of  the  purchaser 
I      (2)  The  purchaser  of  a  tenure  at  a 

^  for  arrears  of  rent  is  liable 

for  rent  from  the  date  on  which 

i  the was  confirmed 

See  Acquiescence  (i) 
t  See  Full  Bench  Rulings  (4) 

See  Usufructuary  Mortgage  (1) 

'  Sbcoritt-Bond. 

\  See  Execution  (4) 


I 


SiPARATioN  OP  Shares. 
Where  a  shareholder  applies  to  have 
his  interest  separately  recorded 
in  the  books  of  the  Collectorate, 
the  Collector  has  no  authority  to 
vary  the  share  specified  in  the 
application 

Service  of  Process. 

Under  Act  VIII.  of  1859,  s«  55» 
there  is  no  proper—,  unless 
the  defendant  is  actually  dwelling 
in  the  house  upon  which  the  sum- 
'mons  is  fixed,  and  cannot  after 
diligent  search  be  found 
See  Procedure  (5) 

Sbt-ofp. 

See  Limitation  (2) 

Settlbment. 

See  Jurisdiction  (16) 

Sbttlembnt  Officer. 

A  — —  must  record  in  the  jumma- 
bundee  the  existing  rights  of 
cultivators,  and  cannot  impose  an 
enhanced  rent  without  notice  on 
those  entitled.    The  entry  of  a 

Vol.  XXI. 
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Settlement  Officer — (Continued). 

higher  rate  in  spite  of  protest, 
does  not  conclude  th^  tenants 
from  pjeading  non -liability 


410 


252 


367 


253 


242 


217 


Small  Cause  Court. 

Where  a  Deputy  Collector  calls  on  a 
■  to  attach  the  right  and  inter- 
est of  a  judgment-creditor,  and 
the  Judge,  entertaining  doubts 
as  to  the  validity  of  the  attach- 
ment, refers  the  question  to  the 
High  Court,  held  that  there  is 
no  authority  for  making  or  enter- 
taining the  reference,  which  does 
not  arise,  either  under  A6\  XI.  of 
1865,5. 22,orunderA<5^X. of  1867.   376 

See  Act  XL  0/1865  (0 

Seejurisdiction  ( i )( I  o)(  ii )  ( 14)  ( 15) 

See  Liability  (2) 

See  Reg.  XXVIL  of  1793  (i) 

Special  Appeal. 

(i)  Where  the  High  Court  finds  in 

,  that  the  material  defects  in  the 
investigation  of  a  'cabC  by  the 
Court  below  has  produced  error 
in  the  de^sion  on  the  merits,  it 
remands  the  case  for  re-trial  ... 
(2)  No lies  from  a  Judge's  deci- 
sion remanding  for  re-tnal  a  rent- 
suit  in  which  plainti^  claims  land 
under  a  deed  of  absolute  sale,  and 
defendant  urges  that  he  is  the 
beneficial  owner,  plaintiff's  vendor 
being  his  benameedar,  and  which 
suit  the  first  Court  dismisses  on 
the  ground  that  neither  plaintiff 
nor  his  vendor  has  been  in  posses- 
sion 

See  Appellate  Court  (2) 

See  Evidence  (4) 

See  Issues  (2) 

See  Limitation  (10) 

See  Remand  (2) 

Specific  Performance. 
See  Contract  (i) 
See  Misjoinder  (1) 
See  Parties  (i) 

Stamp. 

Where  an  appeal  had  not  been  valued 
on  the  whole  claim,  but  only 
with  reference  to  the  particular 
interests  of  the  appellantSi  but 
the  difference  was  not  lai^e,  the 
High  Court  in  special  appeal 
directed  that  the  case  should  pro- 
ceed in  the  Lower  Appellate 
Court  upon  the  appellants  paying 

in  the  amount  of  difference  m 

duty  ..♦ 
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Subrogation. 

See  Surety  ( i ) 

Succession.  • 

See  yoint  Hindoo  Family  (2) 

See  Onus  Probandi  (4) 

See  Privy  Council  Rulings  (3) 


SUORAS. 


See  Full  Bench  Rulings  (8) 


Suit  by  Co-sharbr. 

See  Full  Bench  Rulings  (1) 

Surety. 

Applying  the  law  of  England  and 
Scotland  and  the  general  law  of 
Europe  to  this  country,  and  shoyr- 

ing  the  relation  in  which  the , 

who  has  paid  off  the  debt  of  his 
principal,  stands  to  the  principal 
creditor  ...  ...     347 

Surplus  Proceeds. 

Where  an  execution-sale  had  taken 
place,  the  second  attaching-credi- 
tor  and  others  are  equally  entitled, 
under  Adt  VIII.  ^  1859,  s.  271, 
to  a  rateable  distribution  of  the 

;   only    the   first  attach ing- 

creditor  having  a  right  to  have  his 
claim  satisfied  in  full  ...     194 


T. 


Tenancy. 

(i)  A  party  in  possession,  and  receiving, 
from  the  occupant-ryot,  the  entire 
rent  payable  for  the  land,  has  a 
right  to  claim  rent  from  the  ryot 
as  his  personal  tenant  apart  from 
any  title  to  the  property  ...     153 

^    (2)  Where  a  tenant  has  not  any  gozash- 
ta  right,  or  any  right    either  of 

occupancy  or  fixed  rent,  his 

may  be  determined  at  any  time  by 
reasonable  notice.  The  landlord's 
right  to  turn  him  out  does  not 
depend  on  whether  the  tenant  has 
executed  a  kubooleut  for  a  limited 
term  to  the  landlord's  predecessor  268 
See  Full  Bench  Rulings   3) 

Testator. 

To  entitle  an  executor  to  a  probate, 

the  signature  of  the must  be 

that  of  a  conscious  person,  and  not 
the  result  of  a  mere  mechanical 
movement  of  the  hand  ...       84 

Thakbust  Proceedings. 
•  «  See  Jurisdiction  (4) 


Title. 

(i)  A  party  failing  in  a  possessory 
action  under  Act  XIV.  of  1859, 
s.  15,  is  bound  to  prove  his ... 

(2)  In  a  suit  to  recover  possession  a.nd 
mesne-profits  of  land  claimed  as 
part  of  an  estate  belonging  to 
plaintiff  and  his  ancestors  by  the 

• under  which  the  estate  was 

held,  where  the  lower  Court 
makes  Government  a  party,  and 
concludes  that  plaintiff  is  estop- 
ped by  the  conduct  of  his  father, 
who  repeatedly  took  from  Go- 
vernment a  farm  of  the  villages 
in  question  after  they  had  been 
declared  not  to  be  a  portion  of 
the  estate 

See  Cause  of  Action  (3) 

Transfer  of  Decrees. 

A  transferee  merely  occupies  the 
position  of  the  transferror  relative 
to  the  judgment-debtors,  and 
takes  the  decree  subject  to  the 
same  rights  of  set-off  as  those 
under  which  it  was  held  by  the 
transferror 
See  Jurisdiction  (6) 

Trustee, 

Where*  (jroperty  is  vested  in  a  person, 
partly  for  charitable  purposes 
and  partly  for  the  benefit  of 
others,  and  he  is  bound  to  use  it 
for  such  purposes,  and  not  for  his 

own  advantage,  he  is  a within 

the  meaning  of  Act  XIV.  of  1859, 

Sa    tt  •       • • . 


u. 


Undbr-tenure. 

Under  the  strict  provisions  of  s.  16, 
Act  VIII. (B.C.)  of  1865.  no  sanc- 
tion of  a  zemindar  will  avail  unless 
the  right  is  vested  in  the  holder 
of  the by  the  written  engage- 
ment under  which  jhe was 

created,  or  by  the  subsequent 
written  authority  of  the  person 
who  created  it,  or  his  representa- 
tives 

« 
Usufructuary  Mortgage. 

(i)  A  usufructuary  mortgagee  having 
no  power  of  sale  under  his  lease, 
cannot  give  a  third  party  power  of 
sale.  Hecanonlyassign  his  rights 
and  remedies  against  the  mortga- 
fi^or,  and  these  cannot  be  pursued 
m  a  suit  to  which  the  mortgagor  is 
no  party 

b 


137 


185 
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lUFRUCT UAR Y  M  ORTGA6 E-^fCoft  t  in  ued), 

(2)  Where  a  mortgagee  is  deprived  by 
diluvion  of  land  over  which  he 
holds  an  usufructuary  lease,  he 
has  a  right,  unless  the  terms  of 
the  lease  are  very  special,  to  call 
upon  the  lessor  for  the  unpaid 
balance  of  the  loan  ...     226 


V. 

tIATIOX. 

See  Written  Contract  (i) 
W. 


>ow. 


See  Act  XXVIL  of  i860  (2) 
See  Reversioners  (i) 


tLL. 


Parties  in  possession   undter  a , 

i.e.,  a, voluntary  transfer,  are  not 
thereby  bound  to  pay  the  debts 
of  the  forrper  holder 

See  Procedure  (3) 
See  Testator  (i) 


FrTHDRAWAL. 

(i)  A  plaintiff  cannot  be  permitted  to 
withdraw  with  liberty  to  bring  a 
fresh  suit  after  issues  have  been 
joint,  and  he  has  failed  to  pro- 
duce evidence  to  support  his  claim. 


Withdrawal — (Continued), 

(2)  Wherean  arbitration-award  is  about 
to  be  pronounced,  anc^  a  party 
withdraws  on  the  ground  that  the 
arbitrator  is  entering  into  foreign 
matters,  and  that  a  minor  is  likely 
to  be  interested  who  will  not  be 
bound,  the  grounds  do  not  con- 
stitute a  good  cause  for— — 

Witnesses. 

See  Petition  ( i ) 

Written  Contract. 

To  establish  a  variation  in  a  


Page. 
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it  must  be  distinctly  pleaded  and 
proved  when  and  how  it  took  place. 
The  fact  of  a  kubooleut  not  being 
stringently  enforced  does  not 
take  away  the  lessor's  right  to 
enforce  it 


Z. 


Zur-i-pbshgee  Lease. 

(i)  Plaintiff  suing  on  a  zur-i-peshgee 
mortgage  of  certain  mouzahs 
does  not  seek  to  recover  the  money 
from  the  pfoperty  which  is  the 

subject   of   the ,  but  only   a 

money -decree,  and  the  Judge  is 
wrong  in  decreeing  the  property 
mortgaged 

(2)  Where  a  lessee  makes  default  in 
payment  of  rent,  and  the  lessor, 

under  the  terms  of  the has  a 

right  to  take  seer  possession,  but 
sues  to  have  the  lease  cancelled 
without  paying  for  the  defendant's 
ejectment,  his  omission  to  sue  for 
ejectment  does  not  deprive  him 
of  the  right  to  have  the  lease 
cancelled 
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(CRIMINAL  RULINGS). 


A. 


•    P^g^' 


kBTMEMT. 

(1)  The  ofiFence  of  —  by  instigation 

depends  upon  the  intention  of  the 
person  who  abets,  and  not  upon 
the  act  which  is  actually  done  by 
the  person  whom  he  abets        ...        8 

(2)  Where  the  accused  was  char£[ed 

under  s.  116,  Penal  Code,  with 
havingr  abetted  the  commission  of 
an  offence  punishable  under  s.  161 
of  that  Code,  the  person  abetted 
having  been  a  Civil  Surgeon  of  a 
sudder  station,  it  was  held  that  the 
enhanced  imprisonment  pres- 
cribed by  the  latter  bart  of  s.  1 16 
could  not  be  awardea,  as  th|  Civil 
Surgeon  was  not  a  public  servant 
within  the  words  of  the  section 
"  whose  duty  it  is  to  prevent  the 
commission  of  such  offence  "     ...         9 

(3)  Where  a  head  constable,  who  knew 

that  certain  persons  were  likely  to 
be  tortured  for  the  purpose  of 
extorting  confession,  purposely 
kept  out  of  the  way,  it  was  held 

that  he  was  guilty  of under 

the  words  of  s.  107  of  the  Penal 
Code,  Explanation  2  ...       11 

(4)  Under  Explanation  5,  s.  108  of  the 

Penal  Code,  it  is  not  necessary  to 
the  commission  of  the  offence  of 

■ •  by  conspiracy  that  the  abettor 

should  concert  the  offence  with  the 
person  who  commits  it.  It  is 
sufficient  if  he  engage  in  the  con- 
spiracy in  pursuance  of  which  the 
offence  is  committed  ...      35 

• 

Absent  Witness.     • 

Set  Evidence  (4) 

See  Witness  (1)  (2)  (3) 

Accomplice. 

See  Evidence  (6)  (7) 

Accused  Person. 

See  Evidence  (2)  (3) 
See  Procedure  (4)  (S) 
See  Witness  (4) 


Page. 


ACttUITTAL. 

See  High  Court  (5) 


Act  XLV. 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 

Section 
Section 
Section 
Section 
Section 
Section 


OF  i860. 
75.  See 

107.  See 

108.  See 
Il6.  See 
143.  See 
161.  See 
177.  See 
188.  See 
193.  See 

See 
211.  See 
225.  See 
379.  See 

395-  •S'M 
405.  See 
424.  See 


Section  426.  See 
Section  464.  5^^ 
Section  503.  See 


Attempt, 

Abetment  (3) 

Abetment  (4) 

Abetment  (2) 

Procedure  (6) 

Abetment  (2) 

Police  Officer, 

Nuisance  (2) 

Full  Bench  Rulings  (2) 

Sessions  Judge  (3) 

Jurisdiction  (l) 

Rescue, 

Whipping. 

Procedure  (6) 

Full  Bench  Rulings  (l) 

Fraudulent    Transfer  of 

Property, 
Mischief, 
Cheating, 
Jurisdiction  (3) 


Act  V.  of  1861. 

Section  44.    See  Police  Officerm 

Act  VI.  OF  1864. 

Section  7.      See  Whipping, 


Act  XX.  of  1865. 

See  Mookhtear. 


Act  II.  (B.C.)  OF  1867. 

See  Gaming  A^, 

Act  I.  OF  1872. 

Section    30.    See  Evidence  (3)  (5)  (7) 
Section    33.    See  Evidence  (4) 
See  Witness   (2) 
Section    80.    See  Evidence  (i) 
Section  114.    See  Evidence  {6) 


Act  VI.  OF  1872. 

Seaion  5.      See  Oath, 


•  " 


xlii 


INDBX  (criminal  RULINGS). 


Act  X.  OF  1872. 


Page, 


P^\ 


Chapter  XVII.     See  Procedure  {jS) 
Chapter  XVI 1 1.  See  Procedure  {6) 
Section     4.    See  Sessions  Judge  (5) 
Section   67,*    See  Jurisdiction  (3)  (4) 
^Section    70.    See  High  Coitrt  (10)  (11) 

See  Jurisdiction  (2)  (4) 
Section  146.    See  Procedure  (i) 
Section  148.    See  Procedure  (6) 
Section  192.    See  Procedure  (5) 
Section  218.     See  Witness  (4) 
Section  222.    See  Breach  of  the  Peace  (3) 

See  Procedure  (6) 
Section  224.    See  Breach  of  the  Peace  (3) 
Section  225.     See  Breach  of,  the  Pecme  (3) 
Section  249.    See  Evidence  (i) 

See  Sessions  Judge  (6) 
Section  263.    See  High  Court  0)  (2) 

See  Sessions  Judge  (i) 
Section  280.    See  High  Court  (8) 
Section  283.    See  High  Court  (11) 
Section  294.     See  High  Court  (11) 
Sections  294 — 297.  See  High  Court  (6) 
Section  295.     See  High  Court  {11) 
Section  296.     See  High  Court  (5) 

See  Municipal  Commissioner 

(I) 
See  Sessions  Judge  (4)  (5) 
Section  297.     See  Jury  (2) 
Section  327.    See  Witmss  (i)  (2) 
Section  439.    See  Previous  Conviction  (i) 
Section  472.     See  Sessions  Judge  (2)  (3) 
Section  489.     See  Recognisance. 
Section  49 1 .    See  preach  of  the  Peace  ( i )  (2) 

•  See  Possession  (i) 

Section  518.    See  Haut  (i)  (2) 

See  High  Coun  (6) 
See  Obstruction  (2) 

Section  521.    See  Nuisance  (i)  (2) 

See  Obstruction  (i)  (2) 

Section  523.    See  Jury  (i)  (3)  ^4) 

Section  525.    See  Nuisance  (2) 

Section  526.     See  Obstruction  (i) 

Section  528.     See  Nuisance  <2) 

Section  530.    See  Breach  of  the  Peace  (4) 

(5) 
See  High  Court  (7)  (10) 

Section  533.     See  Local  Enquiry, 


Adjournment. 

See  Evidence  (4) 


Alternative  Charge. 

See  Full  Bench  Rulings  (2) 


Adultery. 

(i)  In  a  case  of 


sexual  intercourse 


must  be  proved  ;  the  sexual  inter- 
course required  for being  the 

same  identical  thing  as  the  sexual 
intercourse  required  for  rape    . . . 

(2)  It  is  not  necessary  that  there  should 

be  direct  evidence  of  an  actof , 

nor  that  ^he  adulterer  should  know 

'  •  whose  wifethe  woman  is,  provided 
he  knew  she  was  a  married  woman. 


13 


ib. 


Attempt. 

Section  75  of  the  Penal  Code  is 
restricted  to  offences  under  Chap- 
ters XII.  and  XVII.  of  the  Code 
of  Criminal  Procedure  when  the 
term  of  imprisonment  awardable 
is  three  years*  imprisonment  and 
upwards,  and  does  not  refer  to 

an to  commit  any  of  those 

offences,  nor  can  any  case  be 
^  brought  within  it,  merely  because 
the  punishment  that  may  be  given 
for  it  extends  to  three  years  and 
upwards  ...     JS 


B. 


Bench  of  Magistrates. 

Where  a have  before  it  materials 

which  are  sufficient  in  law  to  sup- 
port a  conviction,  the  High  Court 
has  no  authority  to  disturb  it     ...     57 
See  Breach  of  the  Peace  (3) 
See  High  Court  (9) 

Breach  of  the  Peace. 

(1)  To  constitute  a  proper  foundation 

fot  .an  order  under  s.  491  of  the 
Code  of  Criminal  Procedure,  it 
is  necessary  that  the  Magistrate 
should  adjudicate  upon  legal  evi- 
dence before  him  that  the  person 
against  whom  the  order  is  made  is 

likely   to   commit ,  and   the 

Magistrate  should  give  notice  to 
the  party  who  is  to  be  affected 
by  the  order  of  the  particular 
conduct  on  his  part  which  is  com- 
plained of  ...       6 

(2)  Where  such  notice  was  given,  and 

the  ground  of  complaint  to  which 
such  notice  had  reference  was 
found  by  the  Magistrate  to  be 
unfounded,  it  was  held  that  the 
Magistrate  could  not  proceed  to 
adjudicate  that  an  entirely  differ- 
ent ground  existed  upon  which  it 
was  likely  that  the  party  charged 
would  commit  a ...     «^' 

(3)  A  Bench  of  Magistrates,  whether 

empowered  under  s.  224  or  225, 

cannot  try  a  Case  of or  any 

offence  except  those  mentioned  in 
SB.  222  and  225,  Code  of  Criminal 
Procedure  ...      '2 

(4)  A  Police  report  is,  under  Act  X.  of 

1872,  s.  530,  explanation,  sufficient 
information  on  which  a  Magistrate 
may  take  action  in  a  case  otappre- 

hended under  s.  491  of  that 

.\ct  ...     28 


BBACH  OP  THE  Pbi^cb — ^Continued). 
(j)  Id  a  case  of  dispute  regarding  land 
of  a  considerable  area  in  which 
bttfh  parties  contended  that  they 
held  possession  ofthe  area  through 
the  means  of  ryots,  it  was  held  that 
the  Magistrate,  instead  of  making 
an  order  under  s,  530  of  the  Code 
of  Criminal  Procedure  that  the 
land  should  remain  in  the  posses- 
sion of  one  of  the  parlies  until 
the  decision  of  a  competent  Civil 
Court,  should  have  proceeded  ^ 
consider  the  ciuestion  which  party 
was  in  possession  of  the  constituent 
portions  of  the  land,  piece  by 
piece,  by  the  hands  of  his  ryots  . . . 
'  See  High  Court  (7) 
See  Possession. 
See  Reeognieance. 


See  Evidence  (l) 


■ED  Person. 

See  Criminal  Proceedings  (l) 


See  Evidence  (6)  (7) 


See  Jurisdiction  (3) 

iMTNAL  Misappropriation. 

See  Full  Bench  Rulings  (l) 

iMiNAL  Proceedings. 
There  '  is    no   rule   that   a   convicted 
person  cannot  institute 

CROSS-EXAMr  NATION. 

See  Witness  (2)  (4) 


LT'ABLE  Homicide. 

See  High  Court  (8) 


See  Previous  Conviclio 


(I) 


Cheating.  • 

A  misrepresentation  by  false  descrip- 
tion of  one's  position  in  life  falls 

under  the  heading  of ,and  not 

under  that  of  forgery.     Where, 
I  therefore,  a  document  purported 

i  lo  have    been   signed    by   G    L, 

putwaree,  and  it  was  said  that 
a.  was  signed  by  G  1,,  but  at  a 
time  when  G  L  was  not  a  put- 
waree, it  was  held  that  the  docu- 
ment was  not  a  forgery  within 
s.  464  of  the  Penal  Code  ...      , 

See  Sessions  Judge  (5) 

i  Civil  Surgeon. 
I  See  Abetment  (z) 

Cong  OF  Criminal  Procedure. 
See  Act  X.  0/  t8-!2. 

COMMITMBNT. 

See  Session,  Judge  (2)  (3)  (4)  (5) 

CoSpLillNANT.  • 

See  Procedure  (4)  (5) 

Complaint. 

See  Procedure  [1]  (6) 

CoNtESSlOK. 

See  Accomplice  (i)  (2) 
See  Evidettce  (1)  (3)  (5) 

COKSPIRACV. 

See  Abetment  (4 


UisuBEUiENCE  OP  Ordsr. 

See  Nuisance  (2) 


See  Jurisdiction  (4) 

Evidence. 

(1)  The  confession   of  a  witiiess  in  the 
shape  of  a  former  deposition  can 

be  used  as  —  against  a  pri- 
soner only  on  the  condition  pre- 
scribed by  s.  249,  Code  of  Cri- 
minal Procedure ;  that  is,  it  must 
have  been  duly  taken  by  the  com- 
mitting officer  in  the  presence  of 
the  person  against  whom  it  is  to 
be  used.  The  certificate  of  the 
Magistrate  appended  to  such  con- 
fession, in  order  to  afford  primi- 
facie  evidence  under  s.  80  of  the 
Kvidencc  Act  of  the  circumstances 
mentioned  in  it  relative  lo  the 
taking  of  the  statement,  ought  to 
give  the  facts  necessary  to  render 
the  deposition  admissible  undef  * 
s.  249 
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EviDEUCB-^fContinuedJ. 

(2)  Where  the  only for  the  prose- 

cution»was  that  of  witnesses  whom 
the  Judicial  Commis^oner  con- 
•  sidered  unworthy  of  belief,  it  was 

held  that  the  prisoners,  who  were 
charged  with  rioting,  ought  not  to 
have  been  convicted  on  the  state- 
ments of  the  opposite  party  who 
were  also  charged  with  rioting, 

such    statements  not  being 

against  the  accused  in  this  care  ...       48 

(3)  Statements    made   by   one   set   of 

prisoners  criminating  another  set 
of  prisoners  when  each  individual 
prisoner  made  a  case  for  himself 
on  which  he  was  free  from  any 
criminal  offence  ought  not  to  be 
taken  into  consideration  under 
s.  30  of  the  Evidence  Act  against 
the  prisoners  of  the  second  set 
when  the  two  sets,  although  tried 
together,  were  tried  upon  totally 
different  charges  ...       53 

(4)  Before  a  Sessions  Judge  can,  under 

s«33i  Act  I.  of  1872,  admit  the 
depositions  of  witnesses  given  in  a 

former  judicial  proceeding  as 

before  him  instead  of  and  in  place  of 
the  oral  depositions  of  the  witness- 
es themselves,  it  ought  to  appear 
that  the  presence  of  the  witnesses 
could  not  be  obtained  without  an 
amount  of  delay  or  expense  which 
the  Court  considers  unreasonable; 
and  if  there  is  nothing  of  a  special 
nature  to  stand  in  the  way,  the 
case  should  be  adjourned  to  the 
next  sessions  to  procure  the 
attendance  of  the  witnesses       ...       56 

(5)  Act  I.  of  1872,  s.  30,  which  makes 

the  confession  of  one  prisoner 
—  against  persons  other  than 
the  man  who  made  the  confession, 
applies  only  to  cases  in  which  the 
confession  is  made  by  a  prisoner 
tried  at  the  same  time  with  the 
accused  person  against  whom  the 
confession  is  used  ...       65 

(6)  Held,   on   a  consideration  of  the 

Indian  Evidence  Act  (I.  of  1872), 
s.  114,  that  the  Legislature  intend- 
ed to  lay  down  as  a  maxim  or  rule 

of that  the  testimony  of  an 

accomplice  is  unworthy  of  credit, 
so  far  as  it  implicates  an  accused 
person,  unless  it  is  corroborated 
in  material  particulars  in  respect 
to  that  person  ;  and  it  is  the  duty 
of  a  Court  which  has  to  deal  with 
an  accomplice's  testimony  to  con- 
sider whether  this  maxim  applies 
%,  ^  to  exclude  that  testimony  or  not, 
and  in  a  case  tried  by  Jury,  to 
draw  the  attention  of  the  Jury  to 


EviDESCB-^CConttnuedJ. 

the  principles  relative  to  the 
reception  of  an  accomplice's 
testimony  « 

(7)  A  Judge  should  charge  the  Juiy 
that  the  mere  confessions  ot  pn- 
soners  tried  simultaneously  with 
the  accused  for  the  same  onence, 
which  are,  in  a  very  qualified 
manner,  made  operative  as  — — 
by  Act  I.  of  1872,  s.  30,  are  only 

to  be  rated  as of  a  defective 

«    character,  and  that  they  require 
especially  careful  scrutiny  before 
they  can  be  safely  relied  on 
See  High  Court  (3)  (4) 
See  Local  Enquiry  (i) 
See  Oath  U) 
See  Sessions  Judge  (6) 
See  Witness  {\)  (2)  (3) 


F. 


Falsk  Evidenck. 

See  Full  Bench  Rulings  (2) 
See  Sessions  Judge  (3) 


1 


FoRCiKRY. 


See  Cfieating. 


P'raudulent  Transfer  of  Property. 
The  offence  which  s.  424  of  the  Penal 
Code  contemplates  is  such  a  con- 
cealment or  removal  of  property 
from  the  place  where  the  property 
is  deposited,  as  can  be  considered 
fraudulent,  whether  the  fraud  is 
intended  to  be  practised  on  credi- 
tors or  partners.  Case  in  15 
W.  R.,  Cr-.5i,  distinguished    ...     w 

Full  Bench  Rulings. 

(i)  A  partner  who  dishonestly  misap- 
propriates or  converts  to  his  own 
use,  or  dishonestly  uses  or  dispos- 
es of  any  of  the  partnership-pro- 
perty which  he  is  entrusted  with 
or  has  dominion  over  is  guilty  of 
criminal  misappropriation  under 
s.  405  of  the  Penal  Code 
(2)  Held  by  the  majority  (Jackson,  J., 
dissenting)  that  a  charge  framed 
on  the  model  given  inScheduIellL 
of  the  Code  of  Criminal  Procedure 
charging  the  accused  upon  two 
charges  with  having  made  contra- 
dictory statements  m  the  courseof 
judicial  proceedings  under  s.  1931 
Penal  Code,  is  a  good  charge, 
and  that  (Phear  and  Jackson,  JJ.i 
dissenting)  the  Court  or  Jury,  if 
convicting,   need   not,  by  direct 
evidence,  find  which  of  the  two 
statements  is  false;    all   that  is 
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LL  Bbmch  'RxiiASGSi^CConiinued), 

necessary  being  that  the  Court  or 
Jury  should  find  that  the  allega- 
tions made  in  the  charge  arc 
pBoved 

TRTHBR  Evidence. 

See  Procedure  (3) 

G. 

AMiKG  Act. 

(1)  The  notification  which  the  Govern- 
ment is  empowered  to  issue  iind^r 

s.  2  of  the  II.  (B.C.)  of  1867, 

should  specify  the  limits  of  any 
town  to  which  it  is  intended  the 
Act  should  apply,  and  must  be 
published    in    three    consecutive 
Gazettes 
(2)  Where    a    first  notification   which 
extended  the  Act  to  a  town  with 
specification   of  limits  to   which 
it   was   intended   to  be  applied, 
was  published  only  once,  and  a 
subsequent  notification  published 
three  times  extended  the  Act  to 
the  town   without  specifying  the 
limits  to  which  the  Act  was  to 
apply,  it  was  held  that  the  subse- 
quent notifications  were  not  suffi- 
cient, but  that  that  did  not  prevent 
the  operation  of  the  Act  in  places 
which    were    shown   to   be    un- 
doubtedly within  the  town  accord- 
ing to  its  ordinary  designation    . . . 


Gazbttb. 


Haut. 
(0 


See  Gaining  A^. 


H. 

The  operation  of  s.  518,  Code  of 
Criminal  Procedure,  is  confined  to 
cases  where,  in  the  opinion  of  the 
Magistrate,  the  delay  which  would 
be  caused  by  adopting  a  different 
procedure  from  that  specified  in 
the  explanation  to  that  section 
would  "  occasion  a  greater  evil 
than  that  suffered  by  the  person 
upon  whom  the  order  is  made,  or 
would  defeat  the  intention  of  this 
(the  39th)  Chapter" 

\yhere  a  Magistrate,  without  hear- 
ing the  petitioner  or  giving  him  an 
opportunity  of  being  heard,  and 
simply  upon  the  foundation  of  a 
police-oflncer's  report,  directed  the 
petitioner  to  abstain  from  holding 
a  —  upon  his  land  on  a  certain 
day,  because  another  party  had 
long  been  accustomed  to  hold 
a — -upon  his  land  adjacent  to  the 


72 


23 


ib. 


26 
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Haut — (Continued), 

petitioner's on  the  day  follow- 
ing that  in  which  theb  petitioner 

held  hjs ,  it  was  heW  that  his 

order  passed  under  s.  518  was  • 
ultra  vires,  the  police-officer's 
report  being  vague  and  insuffi- 
cient, and  a  private  interest  of  this 
kind  not  affording  a  ground  for 
making  an  order  under  s.  518,  or 
any  other  order  under  the  Cri- 
minal Procedure  Code  ...       26 

See  High  Court  (6) 

Head  Constable. 

See  Abetment  (3) 

High  Court. 

(i)  In  a  case  in  which  the  accused  was 
tried  on  charges  of  murder,  culpa- 
ble homicide,  and  causing  griev- 
ous hurt,  the  Jury  acquitted  him  of 
murder,  but  convicted  him  on  the 
other  counts.  This  verdict  was 
recorded  by  the  Sessions  Judge, 
who  then,  in  accordance  with 
s.  263,  Code  of  Criminal  Pro- 
cedure, questioned  the  Jury  as 
to  the  grounds  for  their  verdict, 
and  the  Jury  eventually  intimated 
their  willingness  to  convict  of  mur- 
der. The  Sessions  Judge  differed 
from  the  ist  verdict  of  the  Jury ; 
but  as  he  had  recorded  the  ist 
verdict,  he  doubted  whether  he 
could  accept  the  2nd  verdict, 
and  referred  the  case  to  the  — — 
under  s.  263  : 

Held  that  s.  263  did  not  apply 
to  such  a  case  as  this.  There 
could  be  no  verdict  delivered,  and 
no  verdict  finally  recorded  until 
the  last  of  the  questions  put  by 
the  Sessions  Judge  to  the  Jury 
was  answered;  and  as  it  appeared 
from  the  answers  of  the  Jury 
that  their  findings  of  facts  dis- 
closed that  the  verdict  ought 
to  have  been  one  of  guilty  on  the 
charge  of  murder,  the  Sessions 
Judge  should  have  entered  the 
verdict  of  the  Jury  as  the  ver- 
dict of  guilty  of  murder.  The 
case  was  accordingly  returned  to 
the  Sessions  Judge  to  enable  him 
to  do  that  and  to  pass  such  sen- 
tence as  the  law  directed  ...         i 

(2)   In  a  case  referred  under  s.  263, 

A61  X.of  1872,  the declined 

to  interfere  with  a  verdict  of  a 
Jury   from   which    the  Sessions 
Judge  disagreed,  as  the  verdict  •  >• 
was  not  clearly  and  patently  wrong 
and  unsustainable  on  the  evidence        4 
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High  Court — CConiinuedJ, 

(3)  The declined    on    appeal    to 

receive  evidence  which  was  avail- 
able at*  the  trial  below,  when  the 
prisoner  deliberately  elected  not 
to  give  evidence  in  reply  to  the 
case  made  against  him  ...       13 

(4)  Per    Markby,    y.— It    is   not    the 
'  duty  of  the in  appeal  to  try  a 

prisoner  de  novo  upon  the  record- 
ed depositions :  the  Court  is  bound , 
in  forming  its  conclusions  as  to 
the  credibility  of  the  witnesses, 
to  attach  great  weight  to  the  opi- 
nion which  the  Judge  who  heard 
them  has  expressed  upon  that 
matter  ...      tb, 

(5)  Held  on  a  reference  under  s.  296, 

Adl  X.  of  1872,  that  the has 

no  power  to  set  aside  an  order  of 
acquittal  even  where  a  Deputy 
Magistrate  acts  illegally  and  ac- 
quits the  prisoner  improperly    ...       21 

(6)  The  powers  of  dealing  with  cases 

coming  before  the under  ss. 

294, 295,  296  are  only  such  as  are 
declared  in  s.  297,  under  which 
section  th^  Court  can  only  deal 
with  errors  in  judicial  proceedings. 
An  order  by  a  Magistrate,  under 
s.  518,  Code  of  Criminal  Proce- 
dure, upon  information  and  with- 
out any  formal  inquiry  or  taking 
of  evidence,!  prohibiting  a  person 
from  re-opening  a  haut,  is  not  a 
judicial  proceed mg  ...       22 

(7)  An  order  passed  by  an  Assistant 

Magistrate  in  a  case  of  breach  of 
the  peace,  under  s.  530  of  the 
Code  of  Criminal  Procedure,  was 

referred  to  the by  the  Sessions 

Judge  with  a  recommendation 
that  the  order  should  be  set  aside 
on  certain  g^rounds  stated,  the 
want  of  jurisdiction  in  the  Assis- 
tant Magistrate  not  being  one  of 
thegrounds.  The  Division  Bench, 
before  whom  th^t  reference  came, 
declmed  to  interfere  with  the 
order.  It  was  held  by  another 
Division  Bench,  before  whom  the 
matter  was  subsequently  brought 
on  motion,  that  they  were  not 
debarred  from  entering  into  the 
question  of  the  want  of  jurisdic- 
tion; and  as  the  effect  of  the 
Assistant  Magistrate's  order  was 
to  prejudice  one  of  the  parties, 
the  order,  which  was  admittedly 
without  jurisdiction,  was  set  aside.      32 

(8)  Under  s.  280  of  the  Code  of  Cri- 

minal Procedure,  the altered 

the  conviction   in  this  case  from 
*  *      culpable   homicide  into  one  for 
murder,  and  enhanced  the  sen- 
tence accordingly  ...      39 


•  Pagi 

High  Court — (Continued). 

(9)  The declined  to  interfere  with 

a  conviction  by  a  Bench  of  Ma^s- 
trates  which  appeared  good,  on 
the  statement  of  the  Magistrate 
that  the  case  was  one  in  il^hich 
the  Bench  had  no  jurisdiction 
according  to  rules  prepared  by  the 
Magistrateand  approved  of  by  the 
Local  Government,  which  rules 
were  not  before  the ...       45 

(10)  The declined,    under  Act  X- 

of  1872,  s.  70,  to  interfere  with 
an  order  in  a  case  under  s.  530, 
•.in  which  the  objection  as  to 
jurisdiction  was  not  seriously 
taken  in  the  Court  below,  and  in 
which  the  petitioner  failed  in  his 

application    to  the to   show 

that  he  had  been  in  any  way  pre- 
judiced . .        88 

(11)  Per  Ainslie,  J. — ^The  power  given 

to   the under  ss.    294    and 

297,  Code  of  Criminal  Procedure, 
of  inquiring  into  the  regularity 
of  proceedings,  and  setting  aside 
proceedings  which  are  irr^^lar, 
is  a  limited  one,  and  is  to  be 
applied  only  in  cases  in  which  it 
appears  that  there  had  been  a 
material*  error  in  such  judicial 
proceedings  ;  and  in  considering 
what  a  material  error  is,  the  Court 
is  bound  to  be  guided  by  the 
other  parts  of  the  Code,  such  as  J 

ss.  70,  283,  and  297  ...      iK 

See  Bench  of  Magistrates, 

See  Jury  (2) 

See  Municipal  Commissioner, 


I. 

Illegality. 

See  Municipal  Commissioner. 

Investigation. 

See  Jurisdiction  (2) 

Irregularity. 

See  High  Court  (11) 
See  Jurisdiction  (2)  (4) 


Journey. 


J- 

See  Jurisdiction  (3)  (4) 


Judicial  Proceeding. 

See  High  Court  (6) 

Jurisdiction. 

( I )  A  Magristrate  has  no to  con- 
vict in  a  case  in  which  the  accused 
is  charged,  under  s.  211  of  the 
Penal  Code,  with  having  falsely 
instituted  a  criminal  charge  of  the 
offence  of  dacoity 
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(i)  tJnders,70oftheCodeof Criminal 
Procedure,  no  sentence  or  order  of 
a  Criminal  Court  is  liable  to  be  set 
aside  merely  on  the  ground  that 
thlinvesli^tion,  inquiry,  or  trial 
was  held  jn  a  wrong  district  or 
sessions  division,  unless  it  is 
proved,  or  appears,  that  the 
accused  person  was  actually 
prejudiced  in  his  detence 
(3)  Where  an  offence  of  criminal  inti- 
midation under  s.  503,  Penal  Code, 
was  said  to  have  been  committed 
during  a  journey  by  railway  froTh 
Bombay  to  Calcutta,  it  wai  held 
that  the  Magistrate  of  Howrah 
had  nojurisdiction  to  entertain  the 
charge,  as  the  offence  hadnotbeen 
committed  within  the  actual  terri- 
torial limits  of  his  ordinary  — ~; 
and  further,  that  the  case  did  not 
(all  within  s.  67  of  the  Code  of 
Criminal  Procedure,  that  section 

(Illustration  A) giving to  the 

local  tribunal  at  the  place  where 
the  complainant  or<the  offender 
first  stops  or  breaks  his  journey ; 
such  journey  must  be  a  continuous 
journey  from  one  [erminuS  to 
another 
lA)  S.  70  of  the  Code  of  Criaiinal 
Procedure  contemplates  such  an 

error  only  of as  may  arise  from 

a  case  being  tried  in  one  district 

or  sessions  division  of  a  province, 

'  where  it  ought  properly  to  have 

j  been   tried   in   the   neighbouring 

!  district  or  sessions  division  ;  and 

doesnot  apply  tocasesin  which  the 

right  local is  a foreign  to 

theCourtwhich  has  power  toorder 
a  new  trial,  and  which  lies  entirely 
outside  the  province  to  which  the 
local  division  or  district  belongs 
in  which  the  charge  was  actually 
entertained 
See  Haut  (2) 

See  High  Court  (7)  {/))  (10)  (11) 

See  Procedure  (3) 

DM. 

in  A  Magistrate,  acting  under  Act  X. 

of  1872,  s.  523,  should   exercise 

his  own  independent  discretion  in 

selectingthe  members  of  the , 

and  the  persons  so  selected  by 
him  should  not  be  nominees  of 
the  party  interested  in  uphold- 
ing tne  Magbtrate's  order 
(1)  In  this  case  the  Ki?h  Court,  sitting 
as  a  Court  of  Revision  under 
S.  397,  Act  X.  of  1872,  set  aside 
the  order  of  the  Magistrate  ap- 

pnnting  to  the persons  who 

Vol.  XXI. 
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had  been  appointed  by  the  op- 
posite party,  as  it  held  that  the 
error  of  procedure  was  a  material 
one,  inasmuch  as  the  merits  of 
the  case  had  been  thereby  affected    '43 

{3)  Wherea appointedbyaMa^s- 

trateunders.  523,  Code  of  Crimi- 
nal Procedure,  had  fully  enter- 
tained and  considered  the  matter 
submitted  to  it,  and  the  individual 

members  of  the had  given  in 

their  opinion  to  the  foreman  tore- 
port  to  the  Magistrate,  and  the 
only  delay  was  in  the  foreman's 
makingthe  report,  it  was  held  that 
thcMagistratecould  not  appoint  a 

second toconsider  the  matter 

afresh,  butought  to  have  acted  on 

the  report  of  the  first which 

had  been  given  in  before  he  made 
his  final  order  in  the  matter  ...  S4 
(4)  In  a  case  in  which  a  Magistrate 
ordered  a  person,  either  to  remove 
anobstruction  to  a  path  leading  to 
aroad,  or  to  show  cause  why  such 
order  should  not  be  enforced,  and 
in  which  subsequently  the  Ma-  - 
gistrate,  o^the  application  of  the 

party  charged,  appointed  a 

tmder  s,  523  of  the  Code  of  Cri- 
minal Procedure,  it  was  held  that 
the  question,  the  — — should  have 
been  told  to  try,  was  the  question 
whether  the  first  order  of  the  Ma- 
gistrate was  reasonable  and  pro- 
per, and  for  that  purpose  to  con- 
sider whetherthere  was  a  AorJ^^c 
question  between  the  parties  as  to 
tne  right  of  way  over  this  parti- 
cular piece  of  land  ...      64 

See  E-Btdenct  (7) 

See  High  Coufi  (I)  U) 

See  Previous  Conviction  (2) 

See  Sessions  fudge  (1) 


Local  ENauiRv. 

When  a ,  under  s. 533  of  theCode 

of  Criminal  Procedure, is  institut- 
ed, it  becomes  part  of  the  pro- 
ceedings in  the  case,and  the  party 
affected  by  it  i*  entitled  to  be  ac- 
quainted with  the  results  of  it,  and 
to  have  an  opportunity  of  rebut- 
ting the  deputed  Magistrate's 
report  if  he  thinks  necessary  so 
to  do  ...» 


xlviil 


INDEX  (criminal  RUUNGS). 


M.* 
Magistrate. 

See  Jurisdiction  (i) 
See  9ury  (i)  (2)  (3) 
See  Mookhtear, 

Mischief. 

In  a  case  in  which  the  accused  was 
charged  with  having  cut  and 
carried  away  bamboos,  the  right 
to  which  was  disputed,  it  was  held 
that  he  could  not  be  convicted 

of under  s.  426  of  the  Penal 

Code 

Mookhtear. 

A  Magistrate  has  no  power  to  suspend 
a under  Act  XX.  of  1865... 

Municipal  Commissioner. 

The  High  Court  declined  to  interfere, 
under  s.  296,  Act  X.  of  1872,  with 

the  order  of  a who  was  the 

editor  of  a  newspaper,  who  had, 
prior  to  the  disposal  of  the  case, 
made  very  strong  remarks  on  the 
case  in  the  newspaper  of  which  he 
was  editor,  holding  that  there  was 
nothing  illegal  in  his  order  though 
be  would  have  exercised  a  wise 
discretion  if  he  ha4  refused  to  sit 
as  one  of  the  Commissioners  in 
the  case 

Murder. 

See    High  Court  (8) 

N. 

See  Breach  of  the  Peace  (i)  (2) 

Notification. 

See  Gaming  Act. 

NUISANCB. 

(i)  An  order  by  a  Magistrate,  under  s. 
521,  Act  X.  of  1872,  for  the  remov- 
al of  a does    not     become 

absolute,  until  an  opportunity  is 
given  to  the  persons  affected  by 
it  to  show  cause  why  the  order 
should  not  be  carried  into  effect. 

(2)  No  order  can  be  made  under  s.  528 
of  the  Code,  unless  there  is  immi- 
nent danger  or  fear  of  injury  of 
a  serious  kind  to  the  public  involv- 
ed in  the  case  ;  and  where  a  Ma- 
gistrate, who  had  madean  order 
under  s.  521,  subsequently  direct- 
ed further  inquiry  to  be  made,  it 
was  held  that  he  must  be  consi- 
dered to  have  abandoned  his  pro- 
ceedings under  s.  528,  and  that 
he  should  have  proceeded  under 
s.  525,  instead  ot  fining  the  party 
charged  under  s.  188  of  the  renal 
^  ^     Code 

See  Obstruction  (i) 


Page. 


Notice. 
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41 
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O. 
Oath.  , 

Under  Act  VI.  of  1872,  s.  5,  the  omis- 
sion to  take  any ,  or  any  other 

irr^ularity  in  the  form  in  wfhich 
it  is  administered,  does  not  111  vali- 
date the  proceedings. 

Obstruction. 

(i)  S.  526,  Code  of  Criminal  Pro- 
cedure, does  not  enable  a  Magis- 
trate to  make  any  orders,  except 
such  as  are  mentioned  in  s.  521, 
under  which  he  can  only  deal  «if  ith 

*  an  existing ,  the  Ma^strate 

has  no  power  to  direct  what  is  to  be 

done  in  the  case  of  any  future 

(2)  A  Magistrate  of  the  ?nd  class 
having  passed  an  order  under 
s.  518,  Act  X.  of  1872,  for  the  re- 
moval of  an  — — ,  the  Magistrate 
on  appeal  held  that,  thougii  the 
proceedings  of  the  Subordinate 
Magistrate  were  without  jurisdic- 
tion, he  (the  Magistrate)  wasconn- 
petent,  under  the  s.  518,  to  direct 
the  removal  of  the— ;  and  be 
passed  an  order  accordingly  : 

Held,  that  the  order  of  the 
{Magistrate  under  s.  518  was 
illegal,  and  that  he  should  have 
proceeded  under  s.  521  and  the 
fffllowing  sections  of  the  Code  ... 

See  JuiTf  (I)  (4) 

See  Nuisance  (i)  (2) 

Omission  to  give  iNFORUATiotf. 
See  Police  Officer. 


P. 


Partner. 

See  Full  Bench  Rulings  (i) 

Pathway. 

See  Jury  (4) 

Penal  Code. 

See  Act  XLV.  of  i860. 

Police  Officer. 

HELDthat,under  Act  V.of  i86i,a- 
is  bound  to  communicate  informa- 
tion to  his  superior  officer  regard- 
ing the    commission  of    a  riot 
affecting  the  pdblic  peace,  and  to 
make  an  entry  thereof  in  the  diary 
which  he  is  required  by  s.  44  of 
that  Act  to  keep,  and  that  the 
omission  to  give  such  information 
brings  him  within  tfie  purview  of 
s.  177  of  the  Penal  Code 
See  Abetment  (3) 
See  Breach  of  the  Peace  (4) 
See  Haut  (2) 
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OSSBSSJON. 

Where  a  Ma^trate  found  that  an 
order  of  his  predecessor  made  two 
years  previously  with  regard  to  . 
— •—  of  certain  land  had  not  been 
complied  with,  he  enforced  the 
order,  and  changed  the  — —  in 
accordance  with  that  order  : 

Hxi»i>  that  the  Magistrate 
ou^ht,  under  s.  491,  Code  of 
Criminal     Procedure,    to    have 

maintained    the which    he 

found,  even  if  it  was  inconsist- 
ent with  his  predecessor's  ord^, 
and  that  he  ought  not  to  have  taken 
any  steps  in  the  matter,  unless 
some  one  actually  in-*— -and 
guaranteed  ~  by  that  order, 
came  to  complain  to  him  that  his 
—  was  threatened,  or  that  he 
had  just  been  forcibly -turned  out, 
and  asked  in  pursuance  of  that 
i  order  to  be  maintained  in  ^-*—  ...        2 

I  See  Breach  of  the  Peace  (5) 

5  Previous  Conviction. 
\      (i)  The  fact  of  a  -'—  should,  under  Act 
',  X.  of  1872,  s.  439,  be  stated  in  the 

\  charge,   when  it  is  intended  to 

prove     it    for    the  jpurpose    of 
enhancing  punishment  ....    40 

(2)  The  question  of  proof  of  -^—  is 
one  of  fact  which  ought  to  go  to 
the  Jury,  and  must  be  determined 
by  a  Jury  ...      ib. 

See  Attempt. 

Procedure. 

(i)  The  previous  inquiry,  provided  for 
by  s.  146  before  a  complaint  is 
taken  up,  ought  not  to  be  made 
after  the  accused  has  been  brought 
before  the  Court  under  a  warrant.  44 
(2)  In  a  case  of  several  prisoners  who 
were  tried  by  a  Sessions  Court 
consisting  of  a  Judge  and  Asses- 
sors, the  latter  convicted  them, 
which  finding  was  recorded  by  the 
Judge.  The  Judge,  however, 
postponed  giving  judgment,  and 
left  the  district  without  recording 
his  finding  or  his  judgment,  and 
the  Judge's  successor,  after  consi- 
dering the  evidence  which  had 
been  taken  before  his  predecessor, 
convicted  and  passed  sentence  on 
the  prisoners: 

Held  that  the  conviction  was 
not  valid,  and  the  trial  had  not 
been  completed.  The  High  Court 
accordingly  set  aside  the  convic* 
tion,  and  ordered  the  re-trial  of  the 
prisoners  upon  the  charges  upon 
which  they  were  committed  for 
trial  ...      47 


t 
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PKocmyxiKE—fContinued). 

(3)  A  valid  conviction  arrived  at  by  a 

Magistrate  who  had  jurisdiction 
in  the  matter  cannot  be  set  aside, 
simply  because,  subsequent  to  the 
trial  and  conviction ,  fresh  evidence 
has  been  discovered  which  only 
tends  to  convict  the  accused  of  an 
offence  other  than  that  for  which 
he  was  convicted 

(4)  It  is  not  irregular  in  a  warrant*case 

for  a  Deputy  Magistrate  to  take 
the  evidence  of  the  complainant 
and  certain  witnesses  on  behalf  of 
the  prosecution  in  the  absence  of 
theaccused.  All  that  the  accused 
has  a  right  to  expect  after  the 
charge  has  been  framed  is  that  the 
complainant  and  witnesses,  who 
had  been  examined  in  his  presence 
before  the  charge  was  framed, 
should  be  recalled  for  the  purposes 
of  cross-examination 

(5)  It  is  entirely  within  the  discretion 

of  a  Magistrate  conducting  a  trial 
in  a  warrant-case  to  admit  evi- 
dence on  behalf  of  either  side  at 
any  stage  6f  the  trial,  s.  192,  Act 
X.of  i872,applyingtosuchacase; 
but  the  Magistrate,  in  exercising 
the  discretion  conferred  on  him 
by  this  section,  ought  to  have 
good  reason  for  allowing  witnesses 
on  the  part  of  the  prosecution  to 
be  interposed  in  the  midst  of  the 
case  of  the  accused 

(6)  In  this  case  the  charge  was  origin- 

ally one  of  dacoity  under  s.  395, 
Penal  Code,  and  the  proceedings 
were  first  conducted  under  Chap- 
ter XVIII.  of  the  Code  of  Crimi- 
nal Procedure,  but,  during  the 
progress  of  the  case,  the  charge 
under  s.  395  was  lost  sight  of,  and 
the  accused  were  put  on  their  de- 
fence on  a  charge  of  being  mem- 
bers of  an  umawful  assembly 
under  s.  143,  Penal  Code,  and  the 
proceedings  were  continued  under 
Chapter  XVII.  of  the  Procedure 
Code  in  a  summary  way  : 

Held  that,  had  the  complaint 
been  one  under  s.  143,  Penal  tode, 
the  Magistratecould,  unders.  222, 
Code  ofCriminal  Procedure,  have 
tried  it  in  a  summary  manner  un- 
der Chapter  XVII. ;  but,  as  the 
complaint  was  of  a  charge  of 
dacoity  under  s.395,  the  Magis- 
trate had  no  jurisdiction  to  try  the 
case  in  a  summary  manner,  but 
should  have  inquired  into  it  in  a 
regular  manner  under  Chapter 
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PROCEDVKE^(Continued), 

XVIIL,  Code  of  Criminal  Proce- 
dure •  .*.      B9 

See  HauU 

See  High  Court  {7) 

See  Jury  (i)  (3) 

See  Nuisance  (2) 

See  Obstruction  (2) 

See  Possession, 

Prosecutor. 

See  Criminal  Proceedings. 

Public  Servant. 

See  Abetment  (2) 
See  Nuisance  (2) 

Punishment. 

See  AbeUnent  (2) 

See  Attempt. 

See  Previous  Conviction  (1) 

R. 

Recognizance. 

No  order  requiring  personal  — to 
keep  the  peace  can  be  passed 
under  Act  X.  of  187^  s.489,  unless 
the  accused  has  been  convicted 
of  rioting  or  any  other  offence  ...       37 

Reference. 

See  High  Court  (i)  (2) 

Rescue. 

Before  a  conviction  can  be  had  under 
s.  225,  Penal  Code,  it  must  be 
proved  that  the  person,  whom  the 
accused  are  charged  with  having 
rescued,  was  in  lawful  custody  at 
the  tim^  ...       22 

S. 

Sessions  Judge. 

(i)  It  is  only  when  it  is  necessary,  in 
order  to  ascertain  what  the  ver- 
dict of  a  Jury  really  is,  that  a 

is  justified,  under  s.  263,  in  put- 
ting questions  to  the  Jury        ...         i 

(2)  Under  s.  472,  Code  of   Criminal 

Procedure,  before  a can  com- 
mit a  person  to  the  Court  of 
Session,  it  is  necessary  that  the 
offence  should  have  been  commit- 
ted before  the  Sessions  Court,  and 
that  it  be  one  within  the  cogni- 
zance of,  and  triable  exclusively 
by,  that  Court  ...       37 

(3)  The  offence  of  intentionally  giving 

false  evidence  (s.  193,  Penal  Code), 
not  being  triable  exclusively  by 
^         the  Sessions  Court,  is  not  one  in 
*     which  the  —  can  commit      , . .      ib. 


Sessions  Judge — (Continued). 
(4)  An  order  of  commitment  by  a 


under  s.  296  of  the  Code  of  Crimi- 
nal Procedure  is  bad  in  fonn ,  if  it 
does  not  specify  the  offense  for 
which  the  parties  are  to  be  com- 
mitted for  trial  to  the  Sessions  ... 

(5)  A  trial  for  the  offence  of  cheating  is 

not  a  Sessions  case  within  the 
meaning  of  s.  296,  having  regard 
to  the  first  portion  of  the  defini- 
tion of  Sessions  case  in  s.  4  of  the 
Code,  which  must  be  read  as  if  the 
9  word  "  only  "  followed  the  words 
"  triable  by  a  Court  of  Session  " 

(6)  In  a  case  in  which  the  accused  was 
charged    with    murder,  the 


considered  the  evidence  given 
fore  him  by  the  witnesses  for  the 
prosecution  to  be  false,  but  never* 
theless  convicted  the  accused, 
acting  under  s.  249  of  the  Code  of 
Criminal  Procedure,  and  relying 
on  the  evidence  which  had  been 
given  by  the  same  witnesses 
before  the  Committing  Officer  : 

Held  that  s.  249  did  not  apply 
to  this  case ;  that  the  discretion 
conferred  by  that  section  should 
be  exercised  upon  substantial 
materials  rightly  before  the  Court, 
aftd  reasonably  sufficient  to  guide 
the  judgment  of  the  Court  to  the 
truth  of  the  matter,  and  not  upon 
mere  speculation  or  conjecture ; 
and  that,  under  that  section,  a 
Judge  may  base  his  judgment  on 
the  evidence  given  before  the 
Magistrate  in  the  presence  of  the 
accused,  when  there  are  special 
and  particular  reasons  for  consi- 
dering that  evidence  to  be  honest 
and  true,  and  when  that  evidence 
is  to  a  certain  extent  corroborat- 
ed by  independent  testimony 
before  himself 

See  Procedure  (2) 


T. 


Theft. 


Trial. 


See  Whipping. 

See  High  Court  (3) 
See  Procedui^  (2) 

U. 

Unlaw]  UL  Assembly. 

See  Procedure  (6) 


49 


Verdict. 


V. 


See  High  Court  (i) 


U-: 


See  Procedure  (i)  (4)  (5) 

UIPPING.' 
A  sentence  of cannot,  with  refer- 
ence 10  Act  VI.  of  1S64,  s.  7,  be 
passed  on  a  conviction  for  theft 
under  s.  sjg,  Penal  Code,  as  the 
former  section  only  provides  for 
sentences  of  imprisonment  for  a 
term  not  exceeding  three  years,.. 


(i)  S.  317  of  the  new  Code  of  Criminal 
Procedure,  which  permits  thede- 

positions  of  a to  be  taken  in 

the  absence  of  an  accused  person 
whohasabsconded.does  not  apply 
to  a  deposition  taken  before  the 
new  Code  was  passed 


With  kss — fCon  tin  utd) . 

(2)  Under  s.  33  of  the  Ewdence  Act, 

depositions  of  an  absent -are 

only  admissible  when  the  prisoner 
has  had  the  right  and  the  oppor- 
tunity to  cross-examine 

(3)  Where  s.  327  does  apply,  it  should 

be  shown  that  when  the  former 
deposition  was  taken,  the  accused 
had  absconded,  and  after  due 
pursuit  could  not  be  arrested    ... 

(4)  Under  s.  3t8  of  the  Code  of  Crimi- 

nal Procedure,  a  Magistrate  is  not 
competent  to  refuse  to  recall  the 
— ' — es  for  the  prosecution  to  be 
cross-examined  by  the  accused, 
and  it  is  not  necessary  for  the 
accused  to  show  that  he  has 
reasonable  grounds  for  his  appli- 

See  Evidence  (z) 
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taking  of  formal  contemporaneous 
proof  of  the  service  of  notice  in  fore- 
closure-proceedings under  Regulation 
XVH.  ofi8o6  ...       16 

Civil  C.  O.  No.  9. — Directs  Appellate 
Courts  in  all  Appeal  Cases  to  transmit 
to  the  Lower  Court  a  copy  of  the 
judgment  passed  as  well  as  of  the 
decree  ...      ib. 

Civil  C.  O.  No.  10. — Draws  attention  to 
High  Court  Rules  under  the  Court 
Fees  Act  published  in  "  Calcutta 
Gazette"  of  25th  February  1874      ...       17 

Civil  CO.  No.  II. — Prescribes  forms  of 
Registers  showing  the  income  and 
expenditure  on  account  of  Civil  Court 
Ameens  ,  ...      ib. 

Notification. — Substitutes  new  rules  in 
supersession  of  the  first  4  rules  for  the 
qualification,  &c.,  of  Pleaders  and 
Mookhtears  in  Mofussil  Courts         ...       19 

Rules  relating  to  Special  Appeals  ...       ib. 

Civil  C.  O.  No.  12. — Calls  attention  to  new 
Rules  published  in '  *  Calcutta  Gazette ' ' 
of  nth  March  as  to  Fees  and  Charges 
of  the  High  Court  in  its  Original  Civil 
Jurisdiction  ...       11 

Civil  C.  Memo.  No.  9. — Calls  for  a  return 
of  costs  incurred  in  civil  suits  for  the 
first  50  cases  decided  in  1873  t>y  each 
Court  ...       13 

Civil  C.  Memo.  No.  10. — Circulates  letter 
regarding  the  filling-up  of  columns 
"on  trial"  and  "otherwise"  under  the 
head  "  suits  disposed  of"  in^  Quarterly 
Statement  A  ...       14 

Civil  C.  Memo.  No.  11. — No  refund  to  be 
made  of  the  minimum  fee  prescribed 
by  Circular  Order  of  6th  August  1873, 
when  no  sale  takes  place  ...       ib. 

Civil  C.  Memo.  No.  12. — Circulates  letter 
on  the  subject  of  the  fees  to  be  levied 
for  employment  of  Civil  Court  Ameens 
on  investigations  in  a  number  of 
analogous  cases  ...       ib. 

Civil  C.  O.  No.  13. — Instructions  explan- 
atory of  the  effect  of  the  Court  Fees 
Rules  published  in '*  CalcuttaGazette  " 
of  25th  February  last  ...       15 

Civil  C.  Memo.  No.  13. — Draws  attention 
to  Circular  of  June   1870,   directing 
that  applications  for  forms  should  b^  « 
made  to  Superintendent  of  Stationery.      1 7 
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Page, 
December  1873. 

*?o.  T. — Alteration  in  Board's  Rul^» 
section  5,  p.  .345  ...         j 

^o.  2. — The   value    of  revenue   abated  " 
as  compensation  for  land  taken  for 
public  purposes,  how  to  be  credited 
and  entered   in  Table  V.  of  Return 
^o.  10  ...      ib^ 

No.  3« — Settlemenls  of  Fisheries  to  be 
reported  to  the  Board  for  confirm- 
ation  ;  what  Report  should  contain  ...      ib. 

No.  4. — Lays  down  New  Annual  Re- 
turn (Table  VL)  regarding  demand 
and  collection  of  land  revenue         ...      ib, 

No.  5. — Additional  Rule  (clause  5 A, 
section  3,  Chapter  XXV.)  regard- 
mg  Wards'  and  Attached  Estates  ...        2 

No.  6. — Corrections  in  section  4,  page 
176.  Board's  Rules,  consequent  on 
Board's  r.o  longer  having  to  coAiter- 
sign  Commissioners'  contingent  bills,      ib. 

No.  7.— Addition   to   Board's   Rule    28, 

page  7  of  the  Salt  Manual  ...       ib. 

January  1874. 

No.  I. --Draws  attention  to  various 
provisions  in  the  Bengal  Embankment 

Act  (VL  of  1873)  ...        3 

No.  2.— Alterations    in   the  Test  Table 

of  Table  1 1 L,  Return  No.  31  ...      ib. 

*^o.  3. — Enjoins  observance  of  previous 
ruling  of  Board  that  a  Collector 
should  not  delegate  to  any  of  his 
subordinates  the  duty  of  holding  sales 
of  putnee  tenures  ...      ib. 

No.  4. — Denomination  of  the  Coins  cut, 
^c.,  should  be  specified  in  half- 
yearly  report  on  the  working  of  the 
Rules  under  the  Indian  Coinage  Act 
(XXlII.of  1870)  ...        4 

^0. 5.— Calls  for  report  regarding  number 
of  Stamps  required  to  be  repunchcd 
monthly    in    the    Courts    at     head- 
quarters and  sub-divisions,  and  asks 
I         ^-'helher  any  inconvenience  is  felt  in 
I         carrjing  out  orders  on  the  point      ...      1^. 
.^0.  6.— Points  out    how    joint    licenses 
Jor  &ale  of  Country  Spirits  and  Rum, 
together  with  the  license  fees  realized, 
should  be  shown  in  Return  No.  XIV. 
Makes  an  alteration  in  that  Return 
and  in  Return  No. "4 2  ...      ib. 


Page. 

No.  7.— Amounts  spent  for  Charitable 
Dispensaries  and  Schools  out  of  funds 
of  each  Ward's  or  Attached  Estate  to 
be  shown  separately  in  Return  No.  31.        5 

No.  8. — Substitutes  a  New  Rule  for 
clauses  3,  3A,  6,  and  7,  section  3, 
Chapter  VIIL,  page  852  of  Board's 
Rules  regarding  revenue  ...      ib^ 

February  1874. 

No.  I. — Modifies  form  of  the  Ward's 
Establishment  Bill  prescribed  by  Cir« 
cular  of  November  1873  ...      ib* 

No.  2. — Prescribes  form  of  Diary  in 
which  reports  on  the  working  of  the 
rules  under  the  Indian  Coinage  Adl 
are  to  be  submitted  ...      ib^ 

No.  3. — .A  new  heading  **  Nominal  Remis- 
sion "  to  be  opened  in  Return 
No.  ID  ^  ...        6 

No.  4. — Circulates  Financial  Depart- 
ment Orders  of  31st  January  1874, 
regarding  cancellation  and  punching 
of  stamps  ...      ib, 

March  1874. 

No.  I. — Rate  per  acre  of  each  denom- 
ination of  soil  to  be  entered,  in 
addition  to  the  rate  per  beegha,  in 
Abstract  Statenoent  No.  20  ...        7 

No.  2. — Alteration  in  clause  12,  sec- 
tion 2,  Chapter  XXV.,  page  341, 
Board's  Rules,  regarding  converting 
securities  into  a  book -debt  in  the  Bank 
of  Beiigal  ...      ib. 

No.  3. — Expunges  part  of  Circular 
Order  ^fo.  3  of  May  1872,  regarding 
settlements  ..,      ib. 

No.  4. — Draws  attention  to  Part  X., 
Act  IV.  (B.C.)  of  1870,  with  reference 
to  suits  on  behalf  of  estates  under  the 
Court  of  Wards  ...        8 

No.  5. — Circulates  Financial  Depart- 
ment Order  No.  661,  dated  29th 
January  1874,  allowing  ofRcers  to 
charge  in  the  accounts  the  value  of 
service  postage  stamps,  fths  to  the 
Revenue,  and  jth  to  the  Judicial 
Departments  ...      ib* 

No.   6. — Explains  what  should  be  con- 
tained in  Reports  on  Ward's  Estates 
Jrescribed    by    Board's  Circular  o^ 
une  1873      "  ...        9 

C 


Vlll 


EfeVKKri  CIRCULARS. 


•  Page. 

No.  7.— Additicyn  to  Chapter  XII L  (Divi- 
sion III.)i  page  213  of  Poprd'^ 
Rules         •  ,.9 

No.  8. — States  how  "  Sale  Proceecs  of 
•  Waste  Papers'*  and  certain  othtr 
particulars  arc  to  be  shown  in  Tabit: 
V.  of  Return  No.  10.  ...      ih. 

No.  9. — Addition  to   Rule  29,   page  71, 

of  Salt  Manual  . . .      i'^. 

No,  10. — Para.  28  of  the  Instructions  for 
the  Administration  of  the  Land 
Acquisition  Act (X. of  1870) cancelled.       10 

April  1874. 

No.  I.— When  an  estate  is  re-settled, 
steps  should  at  once  be  taken  to  secure 
the  execution  of  the  agreement,  with 
the  proviso  for  subsequent  revision 
prescribed  by  para.  9  of  Revised 
Scttlemei-t  Rules  ...      f^. 

No.  2.  —  .Mteration  in  clause  5,  section 
7,  Chapter  XIX.,  page  26S  of  the 
Board's  Rules  ...      ih. 

No.  3. — Data  on  which  proposed  rate 
for  each  class  of  land  is  calculated 
to  be  fully  recorded  in  Settlement 
Reports  ...      ih. 

No.  4. — Addition  to  dause  3A,  section 
12,  Chapter  VIII.,  Board's  Rules, 
regarding  transmission  by  post  of 
covers  containing  transfer  receipts 
for  payment  of  land  revenue  ...       11 

No.  5. — Alterations  in  Excise  Form 
No.  26  and  Register  No.  82,  regarding 
fee  for  Opium  Licenses  ...      ih. 


Pat 


May  1874. 

No.  I. — Substitutes  new  form  of  appli- 
cation for  the  one  subjoined  to  clause 
3,  Chapter  VL,  section  10,  pag^c  127 
of  Board's  Rules  • 

No.  2. — Circulates  extract  from  a  Govern- 
ment Order  regarding  the  investment 
of  the  surplus  cash  of  Wards  estates 
in  general 

No.  3. — Heading  for  **  Kharcha  Hisabs  *' 
under  Khas  Tehsil  to  be  added  to  ths 
Appendix  to  Chapter  XI I L,  page  213 
of  Board's  Rules 

*  June  1874. 

No.  I. — Kstatcs  under  the  direct  manage- 
ment of  the  Collector  are  liable  to 
zemindaree  dAk  cess 

No.  2. — Farming  leases  in  future  to  contain 
a  clause  reserving  to  the  Collector 
a  right  to  cancel  the  deed  on  the 
farmer  becoming  bankrupt  or  allow- 
ing the  lease  to  be  sold  in  execution. 

No.  3. — Alterations  in  the  Rules  in  con- 
sequence of  Court  Fees  Stamps  be- 
ing sold  in  future  by  licensed  vendors 
instead  of  by  ofhcial  vendors 

No.  4. — Rule  regarding  the  levy  of  stamp- 
duty  on  depositions  and  documcntar}' 
exhibits  in  cases 

No.  5. — Register  No.  XXV I.  to  show 
how,  and  when,  lands  the  projx? rty  of 
(iovernment  have  been  acquired 

No.  6. — Salt  char-chittce  forms  how 
to  be  printed,  &c. 
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The  28ih  November  1873. 

Present : 

The  Ilon'ble  Sir  Richard  Couch,  Kl\.  Chief 
Justice^  and  the  Hon'ble  F.  A.  Glover, 
Tudge, 

Promissory    Notes— Unstamped    Documents— 
Eridcncc— Act  XVIII.  of  1869,  ss.  3  &  18. 

Case  No.  1077  of  1873. 

• 
Special  Appeal   from    a   decision  J>assed  hy 
tke  Ojficiating  Judge  of  Dacca,  dated  the 
i[th  March    18*/^,    affirming  a  decree  or 
the  Subordinate  fudge   of  that    District,  \ 
dated  the  2nd  July  iSjs,  \ 


Ankur  Chunder  Roy  Chowdhry   (Plaintiff), 

Appellant^ 


\ 


versus 


Madhub  Chunder  Ghose  and  another 
(Defendants),  Respondents, 

^^^'  7.  T.  Woodroffe  and  Baboos  Chunder 
Madhub  Ghose  and  Doorga  Mohun  Doss 
for  Appellant. 

^(ihos  Romesh  Chunder  Mitter,  Mohinee 
Mohun  Roy  and  Luckhee  Churn  Bose  for 
Kespondents. 

hkIk"    "P°"  *  promissory  note  payable  on  demand, 

n^n  was  not  stamped,  was  held  to  have  been  riehtly  I 
aisraissedj  the  note  bavinff  been  inadmissible  as  evi- 

cllasc  o-     '^^*^'^""  ^°  ^«^t  ^^^^^'  of  'S69,  section  3, 

atau''^  ^^^\  '"  ^^^^  ^  "^®  ^^^  plaintiff,  ifhe  recovers 
on  an J^"^^•  /^  **"  ^^"^  contract  actually  made,  and  not 
any  implied  contract. 

0 
EnSr"^'*^^""^  ^^^^^  ^^^®  ^c^"  decisions  in  the 
i>n.nuurts  upon  the  Stamp  Act  which  support  the 


contention  that  a  defendant's  written  statement  and 
deposition  may  contain  such  an  admission  as  renders 
it  unnccess.iry  for  the  plaintiff  to  put  the  written  con- 
tract in  evidence,  yet  do  not  the  words  of  section  iS, 
Act  XVIII.  of  1S69,  prevent  such  a  contention  ? 

Conchy  C,J, — This  was  an  appeal  from  the 
decision  of  the  Judge  of  Dacca,  who  had 
dismissed  an  appeal  from  a  decision  of  the 
Subordinate  Judge  of  that  District,  in  which 
he  held  that  the  instrument  upon  which  the 
plaintiff  sued  was  apromissory  note  payable  on 
demand  and  required  a  stamp,  and  that  not 
being  stamped  it  could  not  be  admitted  in 
evidence.  The  instrument  was  in  these 
terms  :  **  Rajah  Narain  Burdhun  deposited 
with  me  Rs.  900  from  your  tuhveel.  1  will  pay 
the  same  on  demand  with  interest  at  the  rate 
of  one  per  cent,  per  month  from  this  date  to 
date  of  payment— -the  13th  Bhadro  1277.'' 

The  law  applicable  to  it  is  Act  XVIII.  of 
1869.  In  the  25th  clause  of  section  3  of  that 
Act  it  is  said  that  "promissory  note  includes 
every  instrument  whereby  the  maker  engages 
absolutely  to  pay  a  specified  sum  of  money  to 

another  atatimeihereinlimiled,orondcmand, 
or  at  sight."  This  instrument  clearly  comes 
within  these  words,  and  the  plaintiff  cannot 
make  use  of  that  part  of  it  which  states  the 
deposi^  of  money,  and  say  that  from  the 
deposit  there  arose  a  contract  on  the  part  of 
the  defendant  to  repay  it,  because  here  the 
parties  have  made  an  express  contract  which 
has  been  put  in  writing.  The  plaintiff  cannof 
resort  to  any  implied  contract ;  if  he  recovers 
at  all,  it  must  be  on  the  contract  actually 
made,  and  he  must  prove  that,  if  it  is  denied. 
And  he  must  do  k  by  llijc  production  of  the 
writing,  which,  not  being  stamped,  cannot  be 
used  in  evidence,  and  the  suit  must  fail. 

But  it  was  contended  before  us  that  in  the 
defendant's  written  statement  and  deposition 
there  was  such  an  admission  of  the  corrtrSct 
as  made  it  unnecessary  for  the  plaintiff  to  put 
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the  writing  in  evidence.  Now,  undoubtedly, 
there  have  been  decisions  in  the  English  Courts 
under  the  Stamp  Act  which  would  support 
this  contenlicyi ;  but  it  is  doubtful  whether 
the  words  of  section  i8  of  Act  XVIII.  of 
1&69  axe  not  so  stringent  as  to  prevent  ihat. 
In  that  section  there  are  words  prohibiting 
not  only  the  instrument  being  received  in  evi- 
dence, but  its  being  acted  upon  in  any 
Court.  When  it  appears  that  the  instrument  is 
not  stamped,  although  it  may  not  be  necessary 
to  put  it  in  evidence,  these  words  may 
prevent  a  Court  from  giving  any  effect  to  it. 
But  we  thought  it  right  to  have  the  plaint 
and  written  statement  and  deposition  of  the 
defendant  translated.  The  plaint  states  that 
the  defendant  received  the  Rs.  900  from  the 
fund  of  the  plaintiff  through  Rajah  Narain 
Burdhun  as  "  amanut,"  on  condition  of  pay- 
ing interest  at  the  rate  of  one  rupee  per 
cent,  per  month,  and  refers  to  the  fact  of  a 
writing  having  been  given.  The  written 
statement  denies  that  the  money  was  drawn 
from  the  plaintiff's  fund,  and  that  it  was 
received  upon  the  condition  stated  in  the 
plaint,  and  says  that  the  "likhun"  which 
was  produced  by  the  plaPhtiff  does  not  con- 
tain a  true  statement;  that  the  statement 
that  Rajah  Narain  Burdhun  deposited  wiih 
him  the  amount  covered  by  the  "  likhun" 
is  false.  In  his  deposition,  or  oral  statement 
as  it  is  called,  the  defendant  says  that  he 
wrote  the  "  amanutee  roka"  which  was 
filed  by  the  plaintiff,  but  that  he  did  not 
receive  the  money  covered  by  it. 

The  plaintiff  filed  the  instrument  with 
the  plaint  as  that  upon  which  he  sued.  I 
think  that  the  written  statement  of  the 
defendant  does  not  amount  to  such  an  ad- 
mission of  the  contents  of  this  document 
as  to  dispense  with  its  production  in  evi- 
dence. The  plaintiff  did  not  set  it  out,  nor 
did  the  defendant  admit  it  in  such  a  way  as 
to  make  it  unnecessary  for  the  plaintiff  to 
produce  it.  It  seems  to  me  that  when  the 
plaintiff  made  it  a  part  of  his  case  that  he 
should  produce  and  prove  the  document, 
it  cannot  be  said  that  his  case  was  so  admitted 
by  the  defendant  that  he  need  not  produce 
it.  Although  it  may,  perhaps,  appear  a  hard 
case,  the  plaintiff's  suit  must  fail  on  account 
of  the  document  not  being  stamped  ;  still  the 
law  is  so,  and  probably  for  a  good  reason. 
If  the  consequence  of  not  stamping  a  docu- 
ment of  this  kind  was  not  serious,  the  stamp 
laws  would  very  frequently  be  disregarded. 
In  this  case,  whether  it  is  a  hard  one  or  not, 
ihfe  \iuestions  are  whether  the  document 
required  to  be  stamped,  and  was  it  necessary 


for  the  plaintiff  to  ^ut  it  in  evidence. 
think  it  did,  and  that  it  was  necessar>\ 

The  appeal  must  be  dismissed  wiih  c< 
The    decision  of  both  ihe  lower   Courts 
right.  • 


The  I  St  December  1873. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  G.  G.  Morri 

Judges, 

Anieen's  Report— Objections- Notice. 

Case  No.  2C5  of  1873. 

Miscellaneous  Appeal  from  an  order  pasu 
bv  the  Officiating  Judge  of  Patna,  dali 
the  jnt  March  nSyj,  affirming  an  ordt 
of  the  Moonsiff  of  Behar,  dated  the  ijfl 
Sep /ember  iS^2, 

«r 

Ram  Nartiin  Singh  (Petitioner),  Appellant,  \ 

versus 

i 

Goburdhun  Lall  Chowdhry  (Opposite 
Party),  Respondent, 

Baboo  Womesh  Chunder  Banerjee  for 
Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondent 

An  An^ccn*s  report  havln.i?  been  filed  in  a  case,  a  day 
was  fixed  for  hearing  objections  to  the  report,  without 
notice  beinjr  piven  to  one  of  the  parties.  No  objections 
having  been  fi'ied  on  or  before  the  appointed  day,  the 
Court  passed  its  order  in  the  case.  The  Lower  Appellate 
Court  made  no  investipration  into  the  complaint  of  theab- 
sent  party  that  he  had  had  nolopportunity  of  beinghcard. 

The  High  Court  set  aside  the  order  of  the  first  Court, 
and  remanded  the  case  for  re-hearing  after  reasonable 
notice. 

« 

Phear,  J, — The  substance  of  the  present 
appellant's  complaint,  both  in  the  Lower  j 
Appellate  Court  and  in  this  Court,  is  tbat 
he  had  no  notice,  and  was  not  aware  that  this 
case  was  to  be  taken,  heard,  and  deterfliined 
by  the  Moonsiff  on  the  131b  September. 
Unfortunately,  neither  the  Moonsiff  nor  the*  j 
Judge  has  afforded  us  any  direct  information 
upon  this  point.    The  Judge  has  occupied' 
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naelf  at  sdois  leil^th  ia  a  collateral 
\ivtjt  as  to  whether  or  not  the  petitioner 
ipUed  for  a  copy  of  the  Ameen  s  report  on 
1 13th  September  as  he  said  he  did.  fiat 
\  do  not  find  that  any  investigation  was 
ide  into  the  foundation  of  the  complaint 
licb  was  made  by  the  petitioner  to  th^^  effect 
It  the  decision  which  was  passed  against 
n  on  the  13th  September  was  passed  with- 
i  his  knowledge  and  without  any  opportu- 
tf  having  been  given  to  him  of  being  heard, 
seems  to  be  even  doubtful  on  the  face  of 
J  judgment  recorded  by  the  Moonsiff  whe- 
ir  the  judgment-creditor  himself  was  ptesent 
I  the  13th  September.  The  facts,  so  far  as 
\  can  ascertain  them,  seem  to  be  that  the 
neen's  report  was  filed  in  the  serishta  on 
t  24th  August,  and  four  days  after  that 
le,  namely,  on  the  28th  August,  the  Moon- 
f  passed  an  order  by  which  the  13th 
^tember  was  fixed  for  the  hearing  of  any 
ejections  to  this  report.  When  the  13th 
eptember  came,  according  to  the  Moonsiff's 
idgment,  the  case  was  put  before  him,  pps- 
bly  only  by  the  officers  of  the  Court,  and 
keo,  inasmuch  as  no  objection  had  then  been 
ied.  he  made  the  order  which  is  now  com- 
iSaiaed  of.  • 

We  further  see  that  no  day  was  originally 
xed  for  the  return  of  the  Ameen's  report, 
Bd  that  consequently  there  was  no  reason  on 
iat  ground  why  the  petitioner  should  expect 
lobe  filed  on  the  24th  or  on  any  other  day. 
Ve  are  not  told  how  it  came  about  that  the 
^Qrt  passed  its  order  on  the  28th  August. 
M  coarse,  if  Jjoth  parties  were  at  that  time 
•resent,  that  fact  would  have  been  a  complete 
nswer  to  the  present  appeal.    But  the  re- 
pondent  is  quite  unable  to  assure  us,  either 
>y  a  reference  to  the  matter  on  the  record  or 
a  any  other  way,  that  the  parties  were,  both 
rf  them,  before  the  Court  on  the  24th  August, 
»  that  the  petitioner  ever  had,  at  any  time, 
tioiice  that  the  i3ih  September  was  fixed  for 
the  hearing  of  this  matter  before  the  Moonsiff. 
vender  these  circumstances,  it  appears  to 
«« that  the  order  of  the  Moonsiff  was  bad,  and 
•wglit  to  be  set  aside.     And  accordingly  we 
J^  aside  that  order,  and  remand  this  case  to 
Judge,  with  directions  that  he  send  it 
jck  to  the  Moonsiff  in  order  that  the  Moon- 
may  fix  a  day  for  the  hearing,  and  give 
ioiiaWe  notice  to  both  parties  of  the  time 
^^  he  may  so  fix. 

Both  the  costs  of  this  appeal  and  the  costs 
*iich  have  been  incurred   in   the   Courts 
^  mastrabide  the  event. 
J^ltadw's  fees  in  this  Court  are  assessed  at 
S<>ld  mohur. 


The  2nd»December  1873. 

Present : 

The  Hon'ble  J.  B.  Paear  and  G.  G.  M  >rris, 

Judges, 

Meine-proSts— Damages— Issues. 

Case  No.  180  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  First  Subordinate  Judi^e  of  Bhaugul- 
pore,  dated  the  18th  December  1872^ 
modifying  a  decision  of  the  Moonsiff  of 
Mudhepore,    dated   the    ijtk    September 

l8j2, 

Bhookun  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Bohuree  Singh  and  another  (Defendants), 

Respondents. 

Mr.  M.  L,  Smdel  for  Appellants. 

Moonshee  Mahomed  Yusuf  for  Respondents. 

A  claim  to  mesncprofits  is  a  claim  for  such  damages 
as  will  reasonably  indemnify  the  claimant  for  loss  occa- 
sioned in  regard  to  rents  and  profits  in  consequence  of 
wrongful  dispossession,  and  as  a  foundation,  therefore, 
for  such  claim,  the  question  as  to  plaintiff 's  having  been 
wrongfully  kept  out  of  possession  by  defendant  must  be 
first  put  in  issue  and  determined. 

Phear,   J.— We   are  of  opinion   that   in 

substance  the  decision  of  the  Lower  Appel- 

late  Court  is  right.    This  is  a  suit  for  mesne- 

profits,  and  we  need  hardly  remark  (because 

the  matter  has  been  often  explained  by  this 

Court  before)  that  mesne-profits  or  wassilat 

is  only  another  term  for  damages  which  the 

plaintiff  is  entitled  to,  or  alleges  he  is  entitled 

to,  as  a  consequence  of  his  having  been  wrong- 

fully  deprived  of  the  use  and  profits  of  land 

by  the  conduct  of  the  persons  against  whom 

the  suit  is  brought.     It  is  competent  to  a 

plaintiff,  who  desires  to  recover  mesne-profits, 

either  to  ask  for  them  in  the  suit  wherem  he 

proposes  to  try  the  principal  question  as  to 

the  wrong,  or  to  bring  in  the  first  instance  a 

suit  merely  for  the  purpose  of  putting  in 

issue,  and  determining  the  question  whether 

or  not  the  conduct  of  the  person  from  whom 

he  desires  to  get  mesne-profits  was  wrongtui 

in  respect  to  keeping  him  out  of  ihe  poscoe- 

sion  or  enjoyment  of  the  land.    And  then,  m 
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the  event  of  his  succeeding  in  this  the 
primary  suit,  he  may,  by  virtue  of  section  lo 
of  the  Civil  Procedure  Code,  bring  another 
suit  against  Uie  defendants  of  the  first  suit 
or  their  representatives  in  order  to  obtain 
ifom  them  the  mesne- profits,  that  is,  to  get 
from  them  such  damages  as  will  reasonably 
indemnify  him  for  the  loss  occasioned  to  him 
in  regard  to  rents  and  profits  by  the  wrongful 
conduct  and  ouster  which  had  been  establish- 
ed in  the  first  suit. 

In  the  present  instance,  it  appears  that  the 
plaintiff  had  brought  a  suit  limited   to   the 
recovery  of  land  against  certain  defendants ; 
and  afterwards,  having  succeeded  in  the  first 
suit,  he  brought  the  present  suit  for  mesne- 
profits  against  the  same  persons  defendants, 
joined    with    other    persons,    namely,   one 
Bohuree  Singh  and  others.     At  the  time  of 
the  hearing  of  this  suit,  ona  Bajah   Singh 
intervened  and  claimed  to  be  made  a  defend- 
ant, and  was  in  fact  made  a  defendant  by  the 
Court.     In  this  state  of  things,  it  is  quite 
plain  that  the  issues)  which  had  to  be  tried 
between  the  plaintiff  and  the  several  defend- 
ants varied  very  greatly  indeed,  so  much  as 
in  effect  to  constitute  different  actions ;  for,  as 
between  the  plaintiff  and  those  persons  who 
had  been  defendants  in  the  first  suit,  and 
against  whom  he  had  already  obtained   a 
decree  giving  him  the  possession  of  the  land, 
the  only  question  which  was  to  be  tried  was 
the  question  to  what  extent  each  of  them 
had,  by  his  conduct,  caused  the  plaintiff  loss  in 
the   way   of   preventing   him    from    having 
enjoyment  of  the  profits  of  the  land  during 
the  time  that  he  had  been  kept  out  of  it. 
But,  as  against  the  new  parties  defendants, 
there   was  a  preliminary   question   of  vital 
importance  to  be  tried  before  any  right  to 
damages  in  the  shape  of  mesne-profits  could 
be  even  declared  to  have  accrued   to   the 
plaintiff,  namely,  the  question  whether  they 
had,  at  any  time,  kept  him,  or  done  anything 
to  keep  him,  wrongfully  out  of  the  enjoyment 
of  the  land  in  respect  of  which  the  mesne- 
profits  were  sought.     It  seems  to  us  in  effect 
that  there  is  thus  before  us  at  least  two  suits, 
two  perfectly  distinct  suits,  united  in  one. 
And,  indeed,  so  far  as  this  double  suit  is  a 
claim  to  recover  mesne-profits   from  parties 
altogether  new,   it  is  an  attempt  to  make 
persons  answerable  for  no  wrong  of  their 
own,  but  for  a  wrong  which  had  already  been 
established   against  other  persons   entirely 
strangers  to  them.     The   Lower  Appellate 
Court  seems  to  have  felt  that  this  was  the 
ca^ ;  and  on  that  ground  to  have  thought  it 
right  to  dismiss  the  suit  against  the  appellant 


Bohuree  Singh  and  fiajah  Singh,  that  is 
say,  against  the  strangers.  We  do  not  d 
to  go  so  far  as  to  say  that  under  no  circ 
stances  could  there  be  a  combination  of 
so  to*speak,  of  this  peculiar  kind,  pro 
made  and  tried  as  one ;  although  k  is  ob 
that  such  a  proceeding  must  necessariir, 
say  the  least  of  it,  be  always  most  incon^ 
nient.  But  here  certainly  there  seems  to 
no  reason  whatever  either  why  Boh 
Singh  should  have  been  made  a  party  to 
suit  by  the  plaintiff,  or  why  the  Court  sh 
have  made  Bajah  Singh  a  party  upon  his 
intervention.  As  to  Bajah  Singh,  it  see 
to  be  perfectly  clear  that  no  decision  p 
in  a  suit  for  mesne-profits  only,  brought 
the  plaintiff  against  other  persons,  could  hai 
possibly  affected  him.  The  Court  was  w 
when,  in  the  exercise  of  its  discretion  und 
section  73  of  the  Civil  Procedure  Code, 
placed  Bajah  Singh  upon  the  record.  A 
for  that  reason  alone  we  are  disposed  to  tb" 
that  the  decree  which  the  first  Court  passe^ 
against  Bajah  Singh  was  a  wrong  decree. 
But  it  is  clearly  a  wrong  decree  in  anothcf 
respect,  namely,  that  it  never  was  deiermiiw< 
by  the  first  Court,  and  no  issue  even  wai 
raised  to  the  effect,  whether  or  not  Bajal 
Singh  ha^J  wrongfully,  for  any  period  of  tim^ 
kept  the  plaintiff  out  of  possession  of  the 
land  in  respect  of  which  mesne-profits  were 
sought.  The  fifih  issue  which  was  raised  ia 
the  first  Court  shows  very  dislincly  that  na 
issue  of  the  kind  just  mentioned  was  ever 
contemplated,  because  it  is  couched  in  these 
terms :  *  "  Whether  or  not  the  objection  that 
"  Bajah  Singh  has  a  right  can  be  allowed  ia 
"  this  suit  without  instituting  a  suit  for 
"  determination  of  right."  It  seems  ibtt 
there  his  not  been,  as  regards  Bajah  Singh 
at  any  rate,  a  trial  of  the  fundamental  issue 
which  was  necessary  in  order  that  the  plaint- 
iff might  have  a  foundation  upon  which  he 
can  claim  mesne-profits  at  all. 

The  same  remarks,  excepting  so  far  as 
regards  the  exercise  of  the  discretion  of  the 
Court,  applies  to  Bohuree  Singh.  The 
plaintiff  ought  not,  in  this  instance,  to  have 
made  Bohuree  Singh  a  party  defendant,  and 
there  has  been  no  ifsue  tried  between  the 
plaintiff  and  the  defendant  as  to  whether 
Bohuree  Singh  had  wrongfully  kept  the 
plaintiff  from  the  enjoyment  of  the  property; 
and  if  so,  during  what  period  he  had  so  kcp^ 
him  out.  In  truth,  as  regards  both  these  sets 
of  parties — parties  who  were  strangers  to  the 
original  suit— the  first  Court  passed  a  decree 
for  damages  without  any  trial  and  adjudica- 
tion as  against  them  of  such  matter  of  wrong- 
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loing  as  would  makS  them  liable  to  pay 
lamages.  That  decree  was  consequently  an 
itivalid  decree,  and  the  Lower  Appellate  Court 
IS  sabstactially  right  in  reversing  it.  For 
reasons  we  think  that  we  ought  not,  in 
:ial  appeal,  to  interfere  with  the  decision 
lich  the  Lower  Appellate  Court  has  passed. 
\  We  therefore   dismiss   this    appeal   with 

\  But  we  think  it  right  to  add,  if  it  is  neces- 

to  do  so,  that  this  decree  is  without 

rejudice   to   any  right   of   suit  which  the 

lintiff  may  be  advised  he  has  against  Bajah 

Ingh  on  the  cause  of  action  here  suecl  upon, 

tsxnuch  as,  in  our  opinion,  Bajah  Singh  was 

rongly  made  a  parly  to  this   suit   by  the 

:t  of  the  Court  itself. 


The  2nd  December  1873. 

Present : 

the  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Rent-siiit—Land  for  buildins^  purposes— Juris- 
diction— Small  Cause  Court. 

i 

Siftrence  to  the  High  Court  hy  the  Judge 
of  the  Small  Cause  Court  at  Bftoiugulpore^ 
dated  the  i6th  September  187 j, 

Gokul  Chund  Chatterjee,  Plaintiff, 

versus 

Mosahroo  Kandoo,  Defendant, 

A  Small  Cause  Court  has  jurisdiction  to  entertain 
and  detennine  a  suit  for  the  rent  of  land  situated  in  a 
Jiilage  in  the  interior  of  a  district,  and  used  partially 
for  bailding^  purposes. 

m 

C(7«.— Under  the  provisions  of  section 

;  22  of  Act  XL  of  1865, 1  have  the  honor  to 

I  refer  the  above   case   for  opinion   to  their 

^rdships  the  Hon'ble   the  Judges  of  the 

Aiigh  Court. 

The  plaintifiE  sues  to  recover  Rs.  5  from 
^ne  defendarit  as  rent  for  8  cottahs  of  land, 
^liich  he  let  to  the  defendant  at  a  stipulated 
r«nt  per  annum  to  enable  the  latter  to  build 
a  dwelling-house  thereupon.     This  is  an  un- 
i  defended  case,   the   defendant  not   having 
JPpcared,  although  the  summons  is  proved  to 
flive  been  duly  served.     The  plaintiff,  who 
nas  entered  appearance,  says  that  the  defend- 
ant has  built  a  few  huts  on  a  portion  of  the 
;  land,  and  on  the  remaindel"  vegetables  are 
'  R[own  which   are  sold  by   the   defendant, 
fhc  laud  in  question  is  situated  in  a  village 
^  ihe  interior  of  the  district,  and  is  not  in  a 
j  ^^^Q-    The  point  upon  which  I  respectfully 

!  Vol.  XXI. 


solicit  the  opinion  of  the  Hon'ble  High 
Court  is  one  of  jurisdiction.  Is  such  a  suit 
cognizable  by  the  Small  Cause  Court  or  by 
the  ordinary  Civil  Courts  under  the  Rent 
Law? 

The  plaintiff  contends  that  "  a  suit  for  rent 

Sutherland's    Weekly      of  land  USCd  for  build- 
Reporter,  Volume  XIX.,      ing  purposes  is  COgni- 

P*8^^3°^-  zable  in  the  Court  of 

Small  Causes/'  and  cites,  in  support  of  his  state- 
ment, High  Court  ruling  noted  in  the  margin. 
Reading  section  6  of  Aft  XL  of  1865  with 
the  ruling  above  quoted,  I  have  some  doubts 
as  to  the  jurisdiction  of  the  Court  in  cases 
of  rent  for  lands  situated  in  villages.  The 
ruling  quoted  refers  probably  to  rent  for 
similar  lands  in  towns. 

7he  judgment  pf  'the   High    Court  was 
delivered  as  follows  hy — 

Phear,  J, — We  are  of  opinion,  on  the 
statement  of  the  facts  presented  to  us  by  the 
Judge  of  the  Small  Cause  Court,  that  the 
case  substantially  falls  within  the  ruling  of 
this  Court  which  is  reported  in  the  19 
Weekly  Reporter,  page  308,  and  that  the 
Small  Cause  Cour*  has  jurisdiction  to  enter- 
tain and  determine  the  suit. 


The  4th  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Landlord  and  Tenant— Onus  Prob&ndi. 

Case  No.  194  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated 
the  lyth  September  i8y2,  reversing  a 
decision  of  the  Subordinate  Judge  of 
that  District,  dated  the  nth  May  1872. 

Mohun  Mahtoo  (Defendant),  Appellant, 

versus 
Meer  Shumsool  Hoda  (Plaintifif),  Respondent. 

Mr,  R,   T,  Allan  and  Baboo  Bam  a  Churn 
Banerjee  for  Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent. 

As  longr  as  the  relationship  which  arises  out  of  a  lease 
subsists,  the  lessee  (tenant)  is  bound  to  pay  to  the  lessor 
(landlord)  the  rents  reserved  therein.  A  tenant,  deny- 
inj^  a  landlord's  claim  to  rent  on  the  allegation  that  the 
relationship  has  terminated,  is  bound  to  prove  his  alle- 


gation. 


•  • 


Phear,  J. — Wk  are  of  opinion  that   the 
judgment  of  the  Lower  Appellate  Court  is 
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substantially  correct  and  unimpeachable 
upon  special  appeal.  It  is  quite  clear  that 
the  defendant  obtained  possession  of  the 
property,  whifth  is  the  subject  of  suit,  under 
a  lease  from  the  plaintiff ;  and,  as  long  as  the 
relation  which  arose  out  of  that  issue  sub- 
sisted, the  defendant  was  bound  to  pay  to 
the  plaintiff  the  rents  reserved  therein. 
The  defence  set  up  was  that  the  plaintiff  had 
terminated  the  relation  which  originated  in 
this  lease  by  taking  seer  possession  of  the 
property  covered  by  it.  If  this  were  so,,  no 
doubt  it  would  be  a  complete  answer  to  the 
claim  of  the  plaintiff  for  rents  alleged  to 
have  accrued  due  after  the  period  of  lime  at 
which  he  had  taken  possession.  The  Judge 
is  quite  right,  we  think,  in  the  view  which 
he  took,  that  the  burden  of  proving  that  the 
relationship  of  landlord  and  tenant  had  come 
to  an  end  in  this  way  lay  upon  the  defendant, 
who  alleged  that  it  had  so  come  to  an  end. 

The  Lower  Appellate  Court  has  found 
upon  the  evidence  that  no  such  termination 
of  the  relation  has  been  effected ;  the  lease 
is  still  subsisting,  and  that,  therefore,  the 
defendant  is  bound  to  p^y  the  rents  to  the 
plaintiff. 

The  Judge  of  the  Lower  Appellate  Court 
makes  the  remark  that  possibly  the  defend- 
ant has  abstained  himself  of  late  from  col- 
lecting the  rents  from  the  ryots,  and  in  that 
sense  may  possibly  have  given  up  the  hold- 
ing. But  he  cannot,  by  any  act  of  his  own, 
unless  it  is  justified  by  the  terms  of  his 
lease  or  by  the  conduct  of  his  landlord, 
relieve  himself  from  the  obligation  which 
the  original  contract  has  placed  upon  him. 
And  that  appears  to  have  been  the  view  of 
the  matter  taken  by  the  Judge. 

It  has  been  urged  before  us  in  argument 
that  at  any  rate  the  plaintiff  had,  during  the 
period  for  which  he  is  seeking  these  rents 
from  the  defendant,  made  some  collections 
from  the  ryots.  If  that  assertion  were  cor- 
rect, no  doubt  the  money  which  he  so  got 
would,  inasmuch  as  it  ought  to  have  been 
paid  by  the  ryots  to  the  defendant,  rightly 
be  considered  as  money  belonging  to  the 
defendant,  and,  in  this  suit,  the  defendant 
would  have  a  right  to  ask  that  this  money 
should  be  set  off  against  the  plaintiff's  claim 
for  rent.  He  has  not  made  such  a  request 
in  so  many  terms.  But,  if  there  was  any 
ground  for  considering  that  the  plaintiff  had 
money  of  this  sort  belonging  to  the  defend- 
ant in  his  hands,  we  think  there  would  be 
no*  difficulty  in  giving  the  defendant  the 
benefit  of  it  in  this  suit.  But,  so  far  as  we  i 
understand   the    judgment    of    the    Lower 


Appellate   Court,  the  Judge   is   clearly 
opinion  that  the  defendant  has  failed 
gether  to  prove  that  the  plaintiff  has 
any  such  collections   from  the  ryots.     B 
sibly    the   ryots   have  paid  money   into  t 
Moonsiff's  Court  in  the  name  of  the  plainti 
If  that  be  so,  there  is  no  reason  pointed 
why  the  defendant  should  not  yet  obtain 
money.     But    he    has    no    right    of    set 
against    the    plaintiff's    claim    in    this 
unless  he  makes   out  that  that   money 
actually  come  into  the  plaintiff's  hand. 

This  appeal  must  be  dismissed  with  costi 


The  4th  December  1873. 

Present : 

The  Ilon'ble  F.  A.  Glover,  Judge. 

Evidence  Act,  s.  73— Signatures. 

Case  No.  9D2  of  1873. 


Special  J^peal  from   a  decision  passed  hy 
the  Judge   of  Midnapore,  dated  the  jolk- 
January    iSy^y  reversing   a    decision    sf 
the  Moonsiff  of  Gurbetta,    dated  the  iStk 
September  i8y2, 

Tara  Pershad  Tangee  (Defendant), 
Appellant, 

versus 

Lukhee  Narain  Paurai  and  others  (Plaintiffs), 

Respondents* 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

* 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  certain  ryots  swore  that  they  got  their  pottahs 
from  the  hands  of  the  person  who  professed  to  sign 
them,  this  was  hcldy  under  the  Evidence  Act,  section  ^h 
as  "  proving,  to  the  satisfaction  of  the  Court,  "  that  the 
signatures  were  those  of  the  lessor. 

Glover,  7".— The  question  in  this  case  is 
whether  the  plaintiff,  who  sued  for  arrears 
of  rent  at  the   rate  of  Rs.  23  a  year,  has 
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roved  the    kubooleu4  which   he   said   the 
efendant  had  given  him. 

The  Jndge  has  found  that  he  has  proved 
I 

It  is  objected  to  this  finding  that  the 
'odge  has* considered  the  kubooleut  proved, 
tecaase  he  has  first  found  that  the  defendant's 
lottahs  are  not  proved,  and  that  he  has  found 
hose  pottahs  not  proved  upon  what  is  not 
fceivable  evidence. 

I  do  not  think  it  is  quite  correct  to  say 
hat  the  Judge  found  the  kubooleut  proved, 
)ecause  the  pottahs  were  not  prove^.  He 
us  found  the  kubooleut,  as  it  seems  to  me, 
proved  from  the  evidence  of  the  subscribing 
iritnesses,  for  he  speaks  of  having  weighed 
(he  evidence  on  each  side.  No  doubt,  he 
considered  the  question  of  the  defendant's 
pottahs  at  the  same  time;  and  I  think  he 
did  that  out  of  a  desire  to  see  that  the  ryot- 
defendant  had  every  chance  given  him  to 
support  his  side  of  the  case;  and  if  the 
potiahs  had  been  proved  to  be  genuine,  they 
vould  have  been  very  strong  evidence 
against  the  kubooleut,  inasmuch  as  no  man 
with  these  pottahs  in  his  hands  would  have 
been  at  all  likely  to  give  a  kubooleut  for  a 
large  increase  of  rent. 

Then,  as  to  the  objection  that  the  Judge 

fband  against  these  pottahs  upon  what  was 

lioi  receivable  evidence,  the  Judge  says  that, 

in  order  to  test  the  validity  of  these  pottahs. 

certain  other  r}'ots,   who   swear  to  having 

received  potiahs  from  the  same  grantee,  were 

called  upon  to  give  evidence,  and  to  produce 

their  documents  that  they  did  so,  and,  after 

having  sworn  that  the  potiahs  they  put  in 

^ere  the  ones  they  got  from  the  landlord,  a 

comparison    of.  the    signatures  was   made 

between   the   two   documents,   and    it   was 

found  that  the  signatures  on  the  pottahs  of 

these  ryots  were  as  different  as  possible  from 

^he  signature  in  the  pottahs  put  in  by  the 

defendants.     These    witnesses    swear    that 

^^  got  their  pottahs  from  the  hands  of  the 

Person  who  professed  to  sign  them,  and  1 

ihink  that   this,   under  section   73   of  the 

Evidence  Act,  might  be  taken  as  **  proving, 

to  the  satisfaction  of  the  Court, "  that  the 

s^gtiatures  on  these  documents  were  those  of 

the  lessor. 

i     The  special  appeal  must  be  dismissed  with 
costs. 


The  4th  December  1873. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Remand— Re-trial— Evidence.  • 

Cases  Nos.  1194  and  1195  of  1873. 

Special  Appeals  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  0/ East 
Burdwan,  dated  the  nth  March  i8yjj 
affirming  a  decision  of  the  Moonsiff  of 
Ctitwa,  dated  the  jtst  December  18^2. 

Gudadhur  Dutt  and  another  (Defendants), 

AppellantSy 

versus  "^ 

Shushee  Monee  Dossia  (PlaintifiF), 
Respondent, 

Baboo  Umbika  Churn  Banerjee  for 
Appellants. 

Baboo  Mohendro  Loll  Mitter  for 
R(*spondent. 

Where  a  suit  was  remanded  by  the  I^wer  Appellate 
Court  for  a  "re-trial,"  the  intention  of  the  orderof 
remand  was  held  to  be  that  the  whole  case  was  to  be 
eone  into  de  novo,  the  plaintiff  beings  allowed  to  prove 
her  case  in  any  way  she  could. 

Glovery  ^.-t-These  were  suits  for  rent  for 
the  years  1278  and  1279.  The  plaintiff 
claimed  at  the  rate  of  28  rupees  and  14  annas ; 
the  defendants  admitting  the  tenancy  alleged 
that  the  rent  was  only  27  rupees  11  annas. 

The  MoonsiflF,  in  the  first  instance,  found 
that  the  plaintiff  had  not  proved  the  rate  of 
rent  claimed  by  her,  and  that  the  defendants 
had  on  their  part  shown  that  2  7  rupees  11  annas 
was  the  correct  rent ;  he  therefore  dismissed 
the  suit. 

The  Judge,  on  appeal,  remanded  the  case 
for  a  new  trial,  making  certain  observations 
as  to  the  difficult  position  of  the  plaintiff,  who 
was  a  new  proprietor  of  the  estate  by 
purchase,  and  finding  fault  somewhat  with 
the  Court  below  for  not  having  allowed  her 
certain  indulgences  in  the  way  of  summoning 
witnesses,  and  procuring  the  documents  by 
which  it  was  supposed  that  she  could  have 
substantiated  her  claim.  The  Judge  remarks 
in  his  order  of  remand  that  it  was  a  proper 
case  for  a  re-trial,  and  that  this  was  to  be  held, 
after  giving  plaintiff  full  opportunity,  to  call 
for  the  ex-proprietor's  zemindaree-papers  and 
any  witnesses  whom  the  conduct  of  ©atnee 
Madhub  Ghose  had  made  it  necessary  to  he*» 
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The  Moonsiff  thereupon  re-heard  the  case, 
and  decided  it  in  favour  of  the  plaintiff,  and 
the  Judge/  on  the  second  appeal,  has  come  to 
the  same  finding. 

It  is  contended  here  in  the  first  place  that 
the  Judge  had  no  right  to  make  a  remand- 
order  at  all;  that,  under  section  354  of  the 
Code  of  Civil  Procedure,  if  he  thought  that 
there  was  anything  wanting  in  the  Moonsiff's 
judgment,  or  that  any  evidence  had  not  been 
taken  which  it  was  necessary  to  take,  he 
shoulcf  have  kept  the  case  on  his  own  file, 
and  directed  the  lower  Court  to  take  such 
evidence  as  was  necessary,  and  return  its 
finding  on  that  evidence  to  him. 

It  seems  doubtful  whether  section   t02  of 
the  Rent  Act  would  not  apply  to  this  case, 
inasmuch  as  it  >vas  a  suit  for  rent  less  than 
Rs.    100,   in  which  no  issue  of   right    or 
title,  or  the  right  to  enhance  rent,  was  involv- 
ed.    But  supposing  it  not  to  apply,  and  an 
appeal  from  the  order  of  remand  passed  by 
the  Judge  to  be  allowable,  I  think  that  this 
Court's  decision  would  have  to  be  governed 
by  section  350  of  the  Procedure  Code,  inas- 
much as  the  Judge's  orde^,  taking  it  to  be 
an  order  of  remand,  does  not,  in  any  way, 
affect  the  merits  of  the  case  or  the  jurisdic- 
tion of  the  Court.     Supposing  the  order  of 
remand  to  be  a  correct  one,  or  rather  suppos- 
ing that  no  objection  could  be  taken  to  it  at 
this  stage,  did  the  Moonsiff,  when  the  case 
was  remanded  to  him,  act  up  to  the  remand- 
order  ?  It  is  said  he  did  not,  and  that,  instead 
of  confining  himself  to  calling  upon  the  ex- 
proprietors  to  produce  their  papers,  and  sum- 
moning the  other  witnesses  whom  the  plaintiff 
wanted  to  have  summoned,  he  decided  upon 
other  documents  which  the  plaintiff  herself 
produced  to  which  it  was  not  proved  that  the 
defendant  had  attached  his  signature.     It  is 
urged  that  the  Judge  gave  no  order  to  the 
Moonsiff  to  accept  those  papers,  or,  in  fact,  to 
lake  any  other  evidence  than  that  which  he 
himself  had  pointed  out  in  his  order.     But, 
as  I  have  said  before,  the  Judge's  words  are 
that  there  was  to  be  a   "re-trial,"   and   I 
understand  by  this  that  the  whole  case  was 
to  be  gone  into  de  novo,  and  that  the  plaintiff 
was  to  be  allowed  to  prove  her  case  in  any 
way  she  could.    I  do  not  understand  that 
the  Judge's  order  was  ever  intended  to  shut 
out  the  evidence  now  offered  by  the  plaintiff, 
the  less  so,  as  she  was,  as  the  Judge  says,  in  a 
particularly  difficult  position,  not  knowing 
exactly  what  to  bring  forward  as  evidence. 
It  tv%s  for  the  Moonsiff,  as  it  was  for  the 
Judge,  afterwards  on  appeal,  to  decide  whether 
the  papers  filed  by  the  plaintiff  on  the  remand 


were  genuine  or  not ;  l^t  I  see  no  reason 
they    should    be  shut  out  simply   on 
wording  of  the  Judge's  decision.     On 
contrary,  I  consider  that  the  wording  of 
order  covered  the  admission  not  only  of  il 
papers,  but  also  of  any  others  «rhich 
plaintiff  might  have  thought  proper  to 
duce. 

Both  appeals  must  be  dismissed  with  co! 


The  5th  December  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  AiosS 

Judges. 

Wrongful    Dispossession— Liability^Djunaj 

— Remedies. 

Case  No.  i63  of  1873. 

Special  Appeal  from   a  decision  passed  by  ^ 
the  Jud^e  0/  Rajshahye,  dated  the  gtk\ 
September   i8j2^  reversing  a  decision  0f\^ 
the    Moonsiff  of  Shazadpore,   dated  tht'\ 
1 6  th  May  1872.  ^ 

i 

Nudiar  Chand  Shaha  (Plaintiff),  Appellant, 

versus 

Prannath  Shaha  and  others  (Defendants). 

Respondents, 

Baboo  Tar i nee  Kant  Bhutlacharjee 
for  Appellant. 

Mr,  J,  H,  Rochfort  and  Baboo  Sreenalh 
Doss  for  Respondents. 

A  party,  who  wronsffully  takes  possession  of  another's 
boats,  and  places  them  in  such  a  position  that»  witbont 
any  neglect  on  the  part  o|  the  owner,  they  become 
unserviceable  until  the  ensuing^  rainy  season,  is  responsi- 
ble for  the  consequences  of  his  own  act,  and  is  not  tn 
any  way  discharged,  because  the  police  makes  over  the 
boats  to  the  owner  at  a  time  when  there  is  no  water  in 
the  river,  and  the  boats  cannot  be  moved. 

A  plaintiff  is  entitled  to  ask  for  any  remedy  which 
the  Court  may  think  proper  upon  the  state  of  facts . 
disclosed  in  his  plaint,  and  established  by  the  evidence ; 
and  a  mistake  in  asking  for  a  particular  remedy  will 
not  debar  him  from  some  other  remedy  similar  la  its 
nature  and  not  more  extensive,  provided  it  requires  00 
change  in  the  facts. 
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Ainslie,   J, — ^The  plaintiff  in    this   sail 
11^  to  recover  possession  of  two  boats  from 
defendant  No.  i,  together  with  damages 
the  detention  of  the  same,  on  the  alie- 

lion  that  the  said  defendant  colluding  with 
piaintiO^s  servant,  Sook  Chunder  Manjee, 
possession  of  the  boats,  and  moved  them 
|bm  Shahzadpore  Ghat,  where  they  had 
ken  placed  by  the  plaintiff,  to  Churuck 
kltee  Ghdt,  a  place  within  his  own  estate ; 
id  that,  in  consequence  of  the  drying-up  of 
le  Doarah,  it  was  impossible  to  remove  the 
Dats  back  into  the  river  until  the  following 
Bny  season.  The  first  Court  directed  the 
efendant  to  make  over  the  boats  in  question 
ilbe  plaintiff,  or,  in  default  of  his  doing  so, 
i  pay  the  sum  of  Rs.  250  as  the  value 
breof,  and  also  to  give  Rs.  400  damages  a^ 
■npensation  for  all  losses  sustained  by  the 
jkintiff. 

Both  parties  appear  to  have  appealed  to 
)t  District  Judge.  The  Judge  laid,  down 
|ree  issues,  but  only  tried  two.  The  first 
hoc  is  whether  the  defendant  No.  i,  the  only 
lity  with  whom  we  have  to  deal  here,  is 
I^K}ndbIe  for  any  loss  that  may  have  ac- 
to  the  plaintiff  between  the  i6th  of 
IS  1277  and  the  i6th  of*Pou3  1278  for 
Bon-use  of  the  boats  by  the^plaintiff. 
I  Judge  was  of  opinion  that  the  appel- 
ku  is  not  strictly  liable  for  any  loss  for  the 
^•ase  of  the  boats  after  the  date  of  the 
Mer  passed  by  the  Deputy  Mjgistrate  on 
l|e  17th  of  January  1871,  and  he  found  that, 
\  accordance  with  that  order,  the  plaintiff 
sccived  the  boats  into  his  own  custody  in 
laghi277,correspondingwith  January  1871. 

Then  the  next  issue  was  whether  the  boats 
bin  the  possession  of  the  defendant,  and 
f  he  justly  liable  for  the  decree  for  the 
tetoration  of  ihem  to  the  plaintiff,  or  to  pay 
k  250  in  default  thereof. 

He  says  that  the  boats  were  not  in  the 
Ossession  of  the  defendant;  that  there  is 
jEl  tTidence  of  any  opposition  on  the  part  of 
he  defendant  to  the  removal  of  the  boats  by 
kc  plaintiff  ;  and  that,  therefore,  there  can  be 
b  decree  directing  the  defendant  to  make 
ler  the  boats  to  the  plaintiff.  The  third 
llttc,  which  was  as  -to  the  measure  of 
ilinages,  appears  to  have  been  raised  by  both 
Ibiies,  but  ic  was  not  decided. 
:  In  special  appeal  it  is  urged  that  the  order 
tlhe  Magistrate,  releasing  the  boats  from 
lllKbment,  did  not  absolve  the  defendant 
Idoi  the  duty  of  restoring  them  to  the 
llltntiff.  Ii  was  said  that  the  withdrawal  of 
fte  attachment  was  nothing ;  that  there  must 
a  distinct  act  of  the  defendant  by  which 


he  surrendered  the  custody  of  the  boats  to 
the  plaintiff. 

It  appears  from  the  order  of  the  Magis- 
trate that  the  police  was  directed  to  give  up 
the  boats  into  the  custody  of  the  plaintiff 
himself,  and  there  is  evidence  that  they  wa^e 
so  delivered.  It  is  not  shown  that,  at  any 
time  when  the  plaintiff  attempted  to  remove 
the  boats,  the  defendant  made  any  opposition 
whatever.  Under  these  circumstances,  it  is 
quite  clear  that  the  order  for  the  restoration 
of  the  boats  or  payment  of  their  value  in 
default  of  such  restoration  is  bad,  inasmuch 
as  the  boats  are  and  have  been,  during  the 
whole  of  this  litigation,  under  the  control  of 
the  plaintiff  himself,  if  he  chose  to  e.xercise 
it. 

The  second  point  is  that  the  Judge  is 
entirely  wrong  in  saying  that  the  plaintiff  was 
bound  to  go  to  the  expense  of  dragging  the 
boats  from  the  dry  land  into  the  water,  and 
that,  in  default  of  doing  that,  he  has  no  right 
to  claim  damages  for  the  detention  of  the 
boats  in  a  place  where  they  were  not  capable 
of  being  used.  We  think  that  it  is  quite 
clear  that,  if  it  is  established  that  the  defend- 
ant  wrongfully  took  possession  of  the 
plaintiff's  boats,  and  placed  them  in  such  a 
position  that,  without  any  neglect  on  the  part 
of  the  plaintiff,  they  became  unserviceable 
until  the  filling-up  of  the  river  in  the  rainy 
season,  he  must  be  responsible  for  the  con- 
sequences of  his  own  act,  and  that  he  is  not 
in  any  way  discharged,  because  the  police 
made  over  the  boats  to  the  plaintiff  in 
January,  when  there  was  no  water,  and  when 
the  boats  could  not  be  moved. 

Assuming,  then,  that  the  defendant  wrong- 
fully seized  the  boats  in  Jeit  1277,  and  that 
the  plaintiff  was  in  no  way  to  blame  for  their 
detention  till  the  end  of  the  rains  of  that 
season  (and  it  has  not  been  suggested  that 
he  was  to  blame  in  any  way  for  the  attach- 
ment by  the  Magistrate),  we  think  it  quite 
clear  that  the  plaintiff  is  entitled  to  recover 
damages  for  the  detention  of  his  boats  up  to 
Jeit  1278.  The  pleader  for  the  special 
appellant  admits  that  there  was  no  claim  in 
the  Court  below  for  damages  prior  to  the 
1 6th  of  Pons  1277,  consequently,  if  the 
Lower  Appellate  Court  comes  to  determine 
the  amount  of  damages' to  be  awarded  to  the 
plaintiff,  it  will  take  the  period  for  which 
they  will  be  calculated  from  the  i6th  of 
Pous  1277  to  the  end  of  Jeit  1278. 

The  third  point  raised  in  special  appeal  does 
not  need  to  be  considered.  Before  the  Judge 
can  come  to  any  conclusion  at  all  as  to^tne 
right  of  the  plaintiff  to  recover  damages,  he 
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must  find  as  a  fact  whether  or  not  the  defend- 
ant was  guilty  of  certain  wrongful  acts,  and 
whether    the    detention    of    the    boats    was 
distinctly  the.result  of  these  wrongful  acts. 
The  first  Court,  no  doubt,  has  found  as  a  fact 
that  this  was  so,  and  it  has  been  suggested 
that  the  second  Court  has  concurred  in  that 
judgment;  but  we  think  that  we  should  be 
going  too  far  to  say  that  the  Judge  deliber- 
ately found  as  a  fact  that  there  were  wr^gful 
acts.     His  words  are  :  *'The  plaintiff,  in  my 
*' opinion,  should  then  have  taken  away  the 
"  boats,  and  he  miglu  afterwards  have  brought 
"  a  suit  for  damages  incurred  by  the  wrongful 
"acts  of  the   defendant  which   caused  the 
"  detention  of  his  boats  up  to  that  date,"  &c. 
In  the  mode  in  which  the  Judge  has  dealt 
with  this  case,  it  was  not  directly  necessary 
to  determine  whether  the  acts  of  defendant 
were  wrongful,  and  what  he  says  of  wrongful 
acts  in  the  above-quoted  passage  is  rather  by 
way  of  suggestion  as  to  the  form  of  plaint 
that  might  have  been  adopted  than  a  finding 
of  fact. 

Under  these  circumstances  we  think  that 
the  case  should  go  down  to  the  Judge  in 
order  that  he  may  di^inclly  find  whether 
there  was  a  wrongful  act  by  the  defendant 
by  which  the  boats  were  removed  from  the 
custody  of  the  plaintiff,  and  whether  that 
wrongful  act  was  the  cause  of  the  boats  being 
detained  up  to  the  end  of  the  rainy  season  in 
the  second  year.  If  he  finds  this  as  a  fact, 
he  will  consider  what  is  the  proper  amount 
of  damages  to  be  awarded. 

It    has    been    said    by    the    pleader    for 
the   respondent    that    the    plaintiff,    having 
framed     his     suit     for     a     remedy     in     a 
particular    form,    ought    to    be     restricted 
to  that  remedy.     Speaking  for  myself,  I  think' 
it  a  good  rule  to  hold  a  plaintiff  strictly  lo 
his  plaint;  but  a  plaintiff  is  entitled  to  ask 
the  Court  to  give  him  any  remedy  which  the 
Court   may  think  proper  upon  the  state  of 
facts  disclosed    by   him   in  his  plaint,  and 
established  by  the  evidence;  and,  although 
he  may  have  been  mistaken  in  asking  for  a 
particular  remedy,  that  will  not  debar  him 
from  obtaining  some  other  remedy  similar  in 
its  nature,  and  not  more  extensive  than  what 
was  originally  sought,  provided  it  requires  no 
change  in  the  facts  as  originally  alleged.     In 
this  suit  the  facts  remain  unchanged,  though 
the  legal  effect  of  those  facts  is  not  what  the 
plaintiff  attributed  to  them. 

The  costs  of  this  appeal  and  the  costs  in 
Ih*  Court  below  will  follow  the  ultimate 
result. 


The  5th  December  1873. 
Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  MornJ 

Judges. 

Execution-proceedings— Appeal— ^ttrisdi< 
Case  No.  224  of  1873. 


Miscellaneous  Appeal  from  an  order  paii 
by  the  Officiating  Judge  of  Purnei 
dated  the  i6th  April  18^3,  reversing 
decision  of  the  Moonsiff  of  that  Di^ti  ' 
dated  the  13th  August  18 j 2. 

jNIirza  SayefooUah  Khan  and  another 
(Decree-holders),  Appellants^ 

versus 

Tirthanund  Thakoor  (Objector),  Responii 

Moonshee  Abdool  Baree  for  AppellanU. 

Bahoos  Tarucknath  Sen  and  Tar  ucknatk 
Dutt  for  Respondent. 

A  person,  who  was  no  party  to  the  suit,  having: 
iected  to  an  attachment  made  in  the   execution-f 
ceedings,   and  his  objection  havin*  been   ovcmil 
made  an  application,  as  if  by  way  of  appeal,  to 
Jud^c,  who  reverSfc'd  the  decision  of  the  Mooasift 

Hf.ld  that  the  order  of  the  Judge  was  made 
out  jurisdiftion. 

Phear,  J. — This  matter  has  come  up 
us  by  way  of  appeal,  but  the  basis   of 
objection  to  the  Judge's  order  is  that  it 
made  without  jurisdiction;  and  that  appe 
very  clearly  to  be  the  case.     The  so-calidl 
respondent  before  us  is  admittedly  no  party* 
the  suit ;  he  has  not  been  made  a  party,  aoj 
indeed  there  was  no  reason  why  he  shonU 
have  been  made  a  parly,   to  the  execution- 
proceedings  in  the  present  suit.     He  objectel 
to  the  attachment  which  had  been  made  of 
certain  property  in  the  course  of  these  exec* 
lion-proceedings,  he  himself  at  that  timebein|( 
an  entire  stranger  to  the  suit.     The  decisioBJ 
of  the   Court,  which  was  charged  with  th^ 
carrying-out   of  the   execution-proceeding^ 
was  against  him,  and  his  objection  to  the 
attachment  of  this  property  was  overruledJ 
That  being  so,  his  remedy  was  by  a  separate 
action  if  he  had  nes^d  for  a  remedy  at  all 
Instead,  however,  of  bringing  an  independent 
suit,  he,  in  some  unexplained  way,  got  thci 
Judge  to  entertain  an  application  from  him 
as  if  by  way  of  appeal  from  the  decision  of 
the  Moonsif!  ;  and,  on  the  hearing  of  this 
application,  the  Judge  reversed  the  decision 
of  the  Moonsiif.     It  seems  to  us  very  plain 
that  there   was  nothing  rightly  before  the 
'Judge  upon  which  he  could  exercise  iu« 
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dicial  authority  and  discretion.  The  view 
Bch  the  Judge  has  taken  of  the  merits  of 
lat  application  may  or  may  not  be  correct. 
it  is  correct,  it  seems  to  be  to  this  effect, 
Bt  the  attachment  of  which  the  objector 
tmplainecf  was  in  truth  as  irregular  as  any 
iachment  could  well  be,  and  such  that  it 
ust  necessarily  be  ineffectual  to  support  a 
je;  and  in  that  event,  it  is  clear  again 
l>t  the  objector  had  not  even  cause  of 
Msplaint.  If  the  judgment-debtor  had 
ipealed  against  the  decision  of  the  Moonsiff , 
t  matter  would  have  been  very  different. 
he  judgment-debtor  might  possibl/  have 
Ity  good  ground  indeed  to  complain  of  an 
regular  attachment,  or  of  proceedings  being 
|en  by  way  of  attachment  which  would 
plj  lead  to  vexation  and  harassment  of  him 
^utany  fruition  to  the  judgment-creditor, 
lovcver,  the  judgment-debtor  did  not  take 
h  course.  The  result  was,  as  it  seems  to 
^  that  there  was  nothing  before  the  Judge 
a  which  he  could  reverse  the  order  of  the 
joonsiff.  Accordingly,  we  think  that  we 
p^fat  to  quash  the  order  of  the  Judge  as 
ling  bad  for  want  of  jurisdiction.  The 
ppeliant  must  have  his  costs  in  this  Court 
|h}  in  the  Lower  Appellate  Ccflirt.  We  allow 
N  gold  mohur  for  pleader's  fe«  in  this 
ibort. 


The  5th  December  1873. 

Present : 

jbe  Ilon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Act  VIII.  (B.  C.)  of /869,  s.  52— Ejectment. 

Case  No.  245  of  1873. 

iiscillaneous  Appeal  from  an  ordei^  passed 
[hy  the  Judge  of  Gva,  dated  the  28th 
\  May  /S^j,  reversing  an  order  of  the 
'  Zuddtr  Moonsiff  of  that  District,  dated 
fhe  23rd  November  i8'j2. 

Baboo  Gokblanund  (Decree -holder), 
Appellant, 

• 
versus 

Lalljee  Sahoo  (Judgment-debtor), 
Respondent, 

iloofuhee  Afahomed  Vusufiox  Appellant. 

Babofls  Nil  Madhuh  Sen  and  Kalee 
\         Kishen  Sen  for  Respondent. 

A  parly  who  !s  under  an  obligation  by  the  terms  of  a 
tee  not  onl^r  to  pay  arrears  of  rent,  but  also  to  give 
possession,  is  allowcd'by  Act  VUl.  (B.  C)  of  1569, 


section  52,  relief  from  the  operation  of  the  latter  portion 
of  the  decree  if  he  pays  the  money  decreed  within 
fifteen  days  of  the  date  of  the  decree. 

Phear,  J, — There  appears  "to  have  been 
some  slight  misapprehension  in  the  mind  of 
the  Lower  Appellate  Court  in  reference  *to 
this  matter.  The  date  of  a  decree  of  Court 
is  without  doubt  the  day  when  the  judgment 
of  the  Court  is  passed,  that  is,  when  the 
decretal  decision  is  pronounced  by  the  Court 
in  the  presence  of  the  parties,  or  if  not  in 
their  presence,  at  least  publicly  on  an 
occasion  when  they  have  had  the  opportunity 
of  being  present.  If  there  could  have  been 
any  question  with  regard  to  this  point,  it 
would  seem  to  be  entirely  set  at  rest  by  the 
words  of  the  Legislature  in  section  189  of 
the  Civil  Procedure  Code. 

Now,  in  the  case  before  us,  the  plaintiff 
obtained   a   decree   against  the   defendant. 
That  decree  gave  him  a  double  remedy :  It 
awarded   him  a  certain  sum   of   money   in 
respect    of    arrears    of    rent,    and    it    also 
declared  that  the  defendant's  lease  was  can- 
celled.    And  this  decree  was  pronounced  in 
the  presence  of  tho*  defendant's  pleader  on 
the    i2lh    August    1872.     These  facts    are 
beyond   dispute.     They  are   stated   by  the 
Moonsiff  in  his  judgment,  and  not  questioned 
by    the    Judge.     Now   this    being    so,    the 
defendant  was  under  an  obligation  by  the 
terms   of  the  decree,  not  only  to  pay  the 
money  decreed  to  be  paid  to  the  plaintiff, 
but  also  to  give  up  possession  of  the  property 
to  the  plaintiff.     But  then  the  Legislature,  by 
the   provisions   of  section  52,  Act  VIII.  of 
1869  (B.C.),  gives  a  defendant  who  is  under 
a  double  obligation  of  this  kind  a  certain 
amount  of  relief;  for  that  section  declares 
that,  if  he  pays  the  amount  of  money  decreed 
within  fifteen  days  from  the  date  of  the  decree, 
then  he  shall  be  relieved  from  the  operation 
of  the  other  portion  of  the  decree.     In  this 
case,  then,  the  defendant  might  have  avoided 
the    cancelment  of    his    lease,    which    was 
directed  by  the  decree,  if  he  had  paid  the 
money  decreed  to  be  paid  within  fifteen  days 
from  the  1 2th  August,  'that  is  to  say,  at  any 
time  on  or  before  the  27th  August.     He  did 
not  attempt  to  pay,  as  we  understand  the 
facts,    until    the    19th   September.     Conse- 
quently,  he  has  not  done  anything  to  entitle 
himself  to  the  relief  which  is  afforded  by 
section   52.  of  the  Rent   Law.     He   is   still 
under  the  obligation  imposed  by  the  decree 
both  to  pay  the  money,  and  to  give  up  pos- 
session of  the  property.     It  seems  to  be  v^y 
unintelligible  why  the  Moonsiff  refused  to 
receive  the  money  when  it  was  tendered  by 
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the  defendant.  We  therefore  reverse  the 
decision  of  the  Lower  Appellate  Court  wiih 
costs,  and  the  decision  of  the  Moonsiff,  so  far 
as  it  goes,  mtKt  stand. 

One  gold  roohur  is  allow.ed  for  pleader's 
feCs  in  this  Court. 


The  8th  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges, 

Alternative  Titles. 

Case  No.  287  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2jth 
September  iSy2f  reversing  a  decision  of 
the  Additional  Moonsiff  of  Arrah,  dated 
the  22nd  April  i8j2, 

Woodit  Singh  and  another  (Plaintiffs), 

Appellants^  . 

versili 

Buldco  Singh  and  another  (Defendants), 

Respondents, 

Mr,  M,  L,  Sandel  for  Appellants. 

Baboos  Kalee  Kishen  Sen  and  Grish 
Chunder  Ghose  for  Respondents. 

Where  the  title  upon  which  a  plaintiff  sues  is  put  for- 
ward in  the  alternative,  and  the  twc  parts  of  the  alterna- 
tive are  not  inconsistent  with  each  other,  he  ought  to 
obtain  a  decree  if  he  makes  out  either  branch  of  his 
alternatives. 

Phear,  J, — In  this  suit  the  plaintiff  alleged 
that  he  was  entitled  to  possession  of  a  certain 
small  piece  of  land,  4  beeghas  5  cottahs,  by 
hereditary  gomashta  right;  or  in  the  alter- 
native, by  the  right  of  having  occupied  for  a 
period  exceeding  12  years.  He  complained 
that  he  had  been  wrongfully  turned  out  of 
this  land  as  the  result  of  the  Deputy  Collect- 
or's order,  and  he  asked  to  recover  possession 
after  determination  of  right. 

The  cause  of  action  manifestly  is  the 
wrongful  turning  out.  And  inasmuch  as 
the  title  upon  which  the  plaintiff  sues  has 
been  put  forward  by  the  plaintiff  in  the 
alternative,  an  alternative  that  is  by  no  means 
inconsistent  one  part  wiih  the  other,  he  ought 
to  succeed  in  obtaining  a  decree  .for  posses- 
sion if  he  makes  out  either  branch  of  his 
ahe«natives. 

The  Judge  of  the  Lower  Appellate  Court 
formed   the   opinion  that,  under  the  term 


*'  gomashta,'' the  plaintiff  was  claiming  a 
to  hold  the  land  at  fixed  rates  of  rent. 
inasmuch  as  he  came  to  the  conclusipB 
the  evidence  that  the  plaintiff  had  failed 
establish    these     fixed    rates    of    rent, 
dismissed  the  suit.     But  the  Lowtr  Appe 
Court  abstained  from  finding,  or  appears 
have   abstained   from   fmding,  whether 
plaintiff  had^made  out  the  right  to  occup 
if   not   at   fixed    rates,  at  rates  liable  to 
varied.     For  these  reasons,  it  seems  to 
that  the  judgment   of  the  J^wer  Appe 
Court  is  defective.     It  is  not  perfectly  cl 
on  th^  face  of  the  plaint  whether  the  p 
iff  asked  for  a  further  remedy  beyond 
recovery  of  possession.     It  is  possible  li 
he  claimed  to  have  a  determination  of 
rates   of  rent  at  which  he  was  entitled 
hold.     But,  even  if  that  be  so,  the  failare 
prove  his  right  to  a  portion  of  the  re 
for  which  he  asked  did  not  disentitle  hi 
the  remainder  of  the  remedy.    If,  there! 
the   Lower  Appellate   Court  is   of   opr 
that,  although  the  plaintiff  has  failed  to 
out  the  right  to  possession  at  any  s 
fixed  rates  of  rent,  yet  he  has  made 
right  to  possession  of  the  land  at  rates 
may  be  varied,«it  ought  to  give  him  a  d 
for  possesion  merely.     We  therefore  rev 
the  decision  of  the  Lower  Appellate  C 
and  remand  the  case  to  that  Court  for  r 
Costs  will  abide  the  event. 


o«t^ 


The  8th  December  1873. 

Present : 

The  Hon'ble  J;B,  Pljear  and  W.  Amsi«b| 

Judges, 

Ancestral  Property— Alienations—Acqaiescc 

Case  No.  289  of  1873. 

Special    Appeal  from   a    decision  passed 
the    Judge    of   Sarun,    dated    the 
September    18^2,    reversing  a   decision 
the  Officiating  Subordinate  Judge  of  tl 
District,  dated  the  iSth  July  i8yi. 

Ram  Kishore  Namin  Singh  (Plaintiff), 

Appellant, 

versus 

Anund  Misser  (Defendant),  Respondent. 

Baboo     Mohesh     Chunder     Choivdhry    for 

Appellant. 

Moonshee  Mahomed  Yusuf  for  Respondent 

In  a  suit  to  avoid  alienations  effected  by  plainHff** 

I  father  at  a  time  when  plaintiff  was  living  in  comroeffial" 

ity  with   his  father  as  a  member  of  a  joiot  familyi 
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ychsttit  was  broug^ht  aftfr  12  or  13  years  had  been  I 
to  go  by  without  any  objection,  save  the  filing 

[a  petition  of  protest  in  a  Court  of  justice, whereof  the 
I  were  not  made  aware : 

r«LD  that  plaintiff  was  rightly  considered  to  have 
rated  to  the  alienations. 


Phear,  y, — We  think  we  ought  not,  on 
:ial  appeal,  to  interfere  with  the  decision 
[the  Lower  Appellate  Court.    It  seems  to  us, 
'  )D  ibe  facts  which  have  been  found  by  that 
irt,  and  which  have  been,  in  substance, 
litted  in  argument   before   us,    that   no 
irial  error  has  been  committed  ffy  the 
rer  Appellate  Court  in  regard  to  the  con- 
sion  at  which  it  has  arrived.     The  present 
imiff  was  of  age  at  the  time  the  alienations 
effected  by  his  father— the  alienations 
iich  be  seeks  to  avoid;  he  was  living  in 
"nmensality  with  his  father,and  enjoyingthe 
[>erty  as  a  member  of  the  joint  family; 
tmust  have  been  aware  of  the  alienations 
ch  were  made  by  his  father ;  and  there 
hardly  be  the  least  doubt  that  he  partici- 
ted  in  the    benefits   which    the    money 
lined  by  these  alienations  brought  to  the 
lily.    There   seems   to   be   no   evidence 
fver  to  the  contrary.     Re  allowed  some 
iw  13  years,  or  even  more,  to  go  by  without 
■wing  the  smallest  objection  to  his  father's 
lling  with  the  property,  unless  the  fihng  of 
ipclition  of  protest  in  some  Court  of  justice 
in  be  called  an  action  of  this  sort.     We  are 
informed,  and  we  hardly  know  how  it 
Mid  be  the  case,  that  any  one  of  the  vendees 
r  mortgagees  were  made  acquainted  with 
MS  protest,    or    that    they  were,    in    any 
manner,  warned  by  the  plaintiflF  not  to  take 
^y  property  in  his  father's  hands.     And  it 
^ms  to  us  that  the  Lower  Appellate  Court 
ino  injustice  to  the  plaintiff  by  holding  that, 
tcr  lying  by  so  long  as  he  has  done,  under 
« the  circumstances  of  the  case,  he  must  be 
'ten  to  have  consented  to  the  alienations, 
'''D  he  has  brought  this  suit  for  the  pur- 
ot  setting  aside.     He  does  not  offer  to 
i>op  the  defendants  any  portion  of   the 
'ney  which  they  paid  for  the  property  so 
any  years  ago.     And,  on  th  e  whole,  we  are 
f  opinion  that  this  spedal  appeal  has  failed, 
^cordingly   we  dismiss    the  appeal   with 


The  Sth  December  1873. 

Present : 

The   Hon'ble  J.    B.   Phear  and  W.  Ainslie, 

Judges. 

Traixsfer  of  mortgaged  property^Redemption- 
sttit — Limitation~I  ssues. 

Case  No.  251  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  26th  November  iSj2,  reversing  a 
decision  of  the  Moonsiff  of  Behar,  dated 
the  6th  January  iSys, 

Jeechoo  Sahoo  (Plaintiff),  Appellant, 

versus 


Syud  Museeoollah  and  others  (Defendants), 

Respondents. 

Baboo  Romesh  Chunier  Mi  tier  for 
Appellant. 

f 

Bdboo  Boodh  Sen  Singh  for  Respondents. 

A  redemption  suit  agrainst  fhe  representatives  of  a 
mort^ag-ee  is  not  barred  under  the  Statute  of  Limitations 
by  reason  of  l)cin.2r  lirrtugfht  beyond  13  ytears  from  the 
date  on  which  th^  m  irtg'a.jfed  property  had  been  wrong- 
fully sold  away  by  the  mortjfajjee. 

In  a  redemption- suit  against  the  auction-purchaser 
from  a  mortgaj^ee  it  is  necessary  to  determine 
whether  defendant  obtained  the  land  under  such  circum- 
stances that  he  is  bound  by  the  mortgage-bond. 


^liicb 
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Phear,  J. — Thk  Judge  says  :  **  In  my 
"  opinion  the  suit  is  barred  by  the  Statute  of 
"  Limitation,  as  pleaded  on  the  part  of  the 
"  defendant.  The  fact  of  the  defendant's 
"auction-purchase  on  the  3rd  March  1857 
**  is  not  denied,  and  is  further  evidenced  by 
"  the  certificate  of  sale  bearing  date  22nd 
"  April  1857.  flis  possession,  it  is  true,  was 
*'  previously  that  of  a  mortgagee,  but,  from 
'*  the  date  of  auction-purchase,  it  became 
''  adverse  to  the  plaintiff,  and  the  suit,  not 
"being  instituted  within  12  years  from  that 
"date,  is  barred." 

It  appears  to  us  that  there  has  been  a  mis- 
application of  the  Statute  of  Limitation  in 
this  case.  If  it  be  assumed  that  the  Judge 
intended  to  find  as  a  fact  that,  up  to  22nd 
April  1857,  the  defendant's. possession  was 
that  of  a  mortgagee,  then  it  is  quite  clear 
that  the  defendant  could  not,  by  wrongful 
conduct  at  that  period,  prevent  the  plaintiff 
from  having  the  benefit  of  the  long  period* ot 
limitation  which  the  Legislature  thought  fit 
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to  give  to  a  mortgagor.  In  truth,  the  Limit- 
ation Act,  when  pleaded,  obliges  the  defend- 
ant to  assume  that  the  plaintiff's  case  is  sub- 
stantially true,  and  then,  upon  that  assump- 
tion, for  the  purposes  of  the  defence  under 
tMUt  plea,  to  content  himself  with  the  allega- 
tion that,  although  true,  the  cause  of  action 
accrued  so  long  before  the  date  of  the  insti- 
tution of  the  suit,  that  the  Statute  of  Limit- 
ation prevents  him  from  applying  to  a 
Court  of  law  for  the  remedy.  Sj  that,  in 
this  case,  if  the  Statute  of  Limitation  could 
be  made  of  any  service  to  the  defendant  at 
all,  it  must  be  upon  the  assumption  that  the 
plaintifif  has  the  equity  of  redemption  which 
he  says  he  has,  and  would,  had  it  not  been 
for  lapse  of  time,  have  been  entitled  to  assert 
it. 

The  case  seems  to  be  simple  enough  in  its 
facts.  The  real  question  between  the  plaint- 
iff and  the  defendant  appears  to  be  this : 
Whether  or  not  the  8-annas  share  of  Ameer- 
gunge  passed  to  Deep  Chand  and  others  by 
virtue  of  the  auction-sale  in  Novem*)er  1853. 
and  subsequently  from  them  to  the  plaintiff, 
as  he  says  it  did.  Becagse,  if  that  were  the 
case,  then,  inasmuch  as  the  defendant 
admits  th\t  Ameergunge  did  belong  to 
Ameerooddcen,  and  indeed  makes  out  his 
own  title  to  it  through  a  purchase  of  Ameer- 
ooddeen's  rights  and  interests  in  it,  which 
he  says  he  made  in  March  1857,  it  is  quite 
clear  that  the  plafntid's  title  is  prior  and 
superior  to  that  set  up  by  the  defendant.  If 
Ameerooddeen  had  parted  with  Ameergunge, 
or  his  equity  of  redemption  in  respect  to 
Ameergunge,  to  Deep  Chand  in  1853,  he 
could  have  nothing  to  sell  to  the  defendant 
in  1857.  On  the  other  hand,  if  the  plaint- 
iff's claim  to  represent  the  mortgagor  Ameer- 
ooddeen is  established,  then  there  is  nothing 
in  the  law  of  limitation  to  prevent  him  from 
maintaining  this  suit  for  redemption  against 
the  mortgagee  or  the  representative  of  the 
mortgagee.  But  another  question  would 
even  then  arise  in  this  suit,  namely,  whether 
the  defendant  is  liable  to  account  for  this 
land  as  mortgagee  of  the  plaintiff,  />.,did 
he  obtain  the  land  under  such  circumstances 
that  he  is  bound  by  Ameerooddeen's  mort- 
gage-bond ;  for,  if  he  is  not  so  bound,  then 
the  plaintiff's  suit,  whichisaredempiion-suit 
against  a  mortgagee,  fails  altogether,  and  the 
suit  cannot  be  treated  merely  as  an  ejectment- 
suit,  because  plaintiff  cannot  recover  the 
land  from  a  stranger  without  establishing  his 
ri^hX  to  possession  as  against  his  mortgagee. 
We  understand  from  the  judgment  which 
bits  been  reafl  totis  that  the  Lower  Appellate 


Court   has    not   trie(f  the   facts    which 
essential  to  these  cfuestions,  and  accordii 
we  think  it  necessary  that  the  case  si 
go  back  for  re-trial.     The  decision  of 
Lower  Appellate   Court   is  accordingly 
versed,  and  the  case  remanded  for  re-triaLj 
Costs  will  abide  the  event. 


The  9th  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Decree  for  Foreclosure— -Execution-sale— OB 
jections— Act  VIII.  of  i8S9.  s.  246— Rights* 
J  ud  gf  ment -debtor. 

Case  No.  741  of  1872. 

Special  Appeal  from  a  decision  passed  M 
the  Judge  of  Shahabad,  dated  the  23Sk 
February  iSj2^  affirming  a  decree  tf 
the  Subordinate  Judge  of  that  DistriO^^ 
dated  the  6th  September  iSjt. 

Shaikh  Eida  (one  of  the  Defendants), 
•  Appellant^ 

versus 

Ram  jug  Pandey  and  others  (Plaintiffs), 
Respondents. 

Moonshee  Mahomed  Vusuf  for  Appellant. 

Baboos  Romesh  Ch under  Mitter  and  MohinH 
Atohun  Roy  for  Respondents. 

A  mortgagee  brought  a  suit  to  enforce  his  mort^fact* 
lien,  and  obtained  a  decree  which  ordered  a  sale  ol  IM 
mortjjaged  premises.  O.i  petitioning  for  the  sale,  t«i 
objectors  came  forward,  K  and  P,  claiming^  under  coo* 
veyances  which  had  been  made  by  the  jud^jment-debtor 
f*endente  lite.  The  Moonsiff  upon  this  ordered  the  safe 
of  the  r»ghts  and  interests  of  th.!  j udj^m en t -debtors: 

Hkld  that,  as  the  judgment-debtors  had  parted 
with  their  rights  and  interests,  the  sale  was  abortive  aoi 
inoperative,  and  the  Moonsiff 's  order  inapplicable  to 
the  case ;  and  that  the  decree-holder  had  a  right  to  haw 
the  property  sold  which  had  been  originally  pledged  to 
him : 

Hkld  that  E  and  P  could  have  taken  the  propertjr  n 
no  other  wiy  than  as  subject  to  th*  rights  of  the  parties 
to  the  suit,  and  that  the  Mounsiff  should  have  treated 
them  as  b;;ing,  on  their  own  showing,  none  other  than 
the  judgment  debtors  themselves. 

Order  passed  on  the  first  hearing  on  jist 
March  iSyj : — 

Phear,  J. — In  this  case  it  appears  that 
the  present  plaintiff  had  a  mortgage-bond, 
covering  certain  property  which  is  now  ihc 
subject  of  the  present  sait,  granted  to  bim 
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^  the  lessors  of  Gopal  Sahoo  and  Gridhari 
^hoo,  and  he  brought  a  suit  against  them 
b  enforce  his  mortgage  lien  ;  in  this  suit  he 
ibiained  a  decree  on  the  30th  April  1866, 
leclaring  his  lien,  and  ordering  a  sale  of  the 
mortgaged*  premises.  On  the  i6th  June 
;86d,  be  petitioned  for  a  sale  of  this  property 
iccording  to  the  decree.  Upon  this,  two 
W  of  objectors  came  in,  who  were  respect- 
iveif  represented  by  Eida  and  Purmeshur. 
Tbeir  objections  were  entertained  and  dis- 
posed of  by  proceedings  held  under  section 
146  of  the  Civil  Procedure  Code.  The 
lloonsifif  before  whom  the  matter*  came 
If^beld  Eida's  objection  to  the  extent  of 
t  annas  2  pie,  being  one  moiety  of  the  whole 
k  annas  4  pie  originally  mortgaged,  and 
foAt  an  order  to  that  effect  on  the  24th 
December  1868.  He  found  more  difficulty 
b  determining  the  right  course  to  take  with 
regardto  Purmeshur's  objection.  Ultimately, 
(owever,  he  appears,  in, some  sense,  to  have 
^enroled  it,  and  came  to  the  conclusion  that 
pie  rights  and  interests  of  the  judgment- 
debtors  should  be  sold,  and  he  made  an  order 
(to  which  I  shall  probably  have  to  refer 
Igain)  bearing  upon  this  point  on  the  28th 
December  1868.  The  nextd^y,  29th  Dccem- 
ber,asale  was  had,  and  the  judgmeil^- creditor, 
the  original  mortgagee  himself,  bought  what 
was  then  sold.  He  now  brings  the  present 
tail  upon  the  footing  of  the  purchase  which 
be  thus  made  against  the  original  judgment- 
debtors,  seeking  to  recover  that  which  he 
M  purchase  i,  and  which  he  alleges  was 
the  4  annas  4  pie  share  of  the  mouzah. 

I   In  this  suit   Eida   and   Purmeshur  were 

tsrmiited  to  intervene.  He  has  succeeded 
elow  in  getting  a  decree  against  all  the 
^defendants  for  the  full  amount,  namely, 
^  annas  4  pie. 

I  I  will  now  go  back  a  little  in  time  in 
order  to  get  at  the  origin  of  Eida's  and 
Purmeshur's  claim. 

It  seems  that,  after  the  present  plaintiff 

bad  obtained    the  decree   in   April    1866, 

which  ordered  the   sale   of  the  mortgaged 

iproperty,  i>.,  the  decree  made  on  the  iSth 

'April  1868,  Eida  obtained  a  bond  from  the 

i  judgment-debtors,   who   mortgaged  to  him 

the  iame  property,  the  whole  4  annas  4  pie, 

to  secure  the    mortgage-debt.     It  will   be 

perceived  that  this  was  before  the  present 

piaintiflf  had  preferred  his  petition  for  sale, 

far  that  was  on   the  i6th   June    1868.     It 

farther  appears  that,  on  the  30ih  June  1868, 

'  the  judgment-debtors  conveyed  2  annas  2  pie 

D  Purmeshur,    In    this    state    of  things, 

^intiS's  petition  for  sale  still  pending,  the 


present  defendant  Eida,  on  the  21st  Jtily 
1868,  brought  a  suit  upon  his  bond  of  April, 
and  in  September  of  the  same  year  obtained 
a  decree  against  Gopal  Sahoo *and  Gridhari 
Sahoo  (the  present  plaintiff's  judgment* 
debtors)  declaring  his  lien  and  ordering* a 
sale  of  the  mortgaged  property.  He  appears 
to  have  applied  for  a  sale  accordingly. 
Some  third  persons  then  intervened,  alleging 
that  they  had  previously  purchased  2  annas 
2  pie,  and,  in  consequence  of  this  objection, 
that  share  or  moiety  was  released.  And 
iMda,  on  the  1  ith  December  1862$,  upon  the 
sale  thus  obtained  by  himself,  bought  the 
remaining  2  annas  2  pie.  It  was  upon  the 
footing  of  his  decree  of  September  1868, 
and  eventually  of  his  purchase  of  December 
1868,  that  Eida  intervened  upon  the  present 
plaintiff's  petition  for  sale,  and  succeeded,  as 

1  have  already  said,  in  inducing  the  MoonsiS 
to  exclude  his  2  annas  2  pie  from  the  pro- 
perty to  be  sold. 

Purmeshur  also  intervened  upon  the  foot- 
ing of  his  conveyance  of  the  30th  June  1868. 
And  it  was  the  complication  introduced, 
as  I  understand,  by#  these  different  proceed- 
ings, which  so  effectually  puzzled  the 
Moonsiff  that  he  found  himself  reduced  to 
the  necessity  of  making  the  order  of  the 
28th  December  1868 — an  order  which  has 
been  interpreted  to  us  as  simply  an  order 
for  the  sale  of  the  rights  and  interests  of 

the  judment-debtors. 

* 

With  this  explanation,  I  think  we  are  able 
to  say  what  it  was  that  really  did  happen  at 
the  sale  of  the  29th  December. 

The  present  plaintiff  had  petitioned  to 
have  the  property  sold  which  was  previously 
decreed  to  be  sold.  But  the  Moonsiff  had 
made  an  order  on  the  24th  December  that 
the  2  annas  2  pie  claimed  by  Eida  should 
not  be  sold.  And  it  seems  to  me  that  the 
result  of  the  order  of  the  28th  December 
186S  was  that,  as  regards  the  rest  of  ^the 
property,  only  the  right,  title,  and  interlsst  of 
the  judgment-debtors  should  be  sold.  The 
sale  of  the  2  9:h  December  followed  immedi- 
ately on  these  orders — in  fact,  was  the  effect 
of  those  orders.  Now  the  rights  and  inter- 
ests of  the  judgment-debtors  in  the  property 
at  that  date  were,  on  the  facts  which  I  have 
stated,  absolutely  nil.    They  had  parted  with 

2  annas  2  pie  to  Eida,  as  the  result  of  the 
decree  of  September  1868,  and  the  sale 
which  followed  thereon  in  December  1868; 
and  they  had  parted  with  another  2  annas 
2   pie  to  Purmeshur,   as   the  result  of'tne 

j  conveyance  of  the  30th  June  1868.    And  if 
Ithat  be  so,  of  course  there  was  nothing 
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Mibich  could  pass  to  the  present  plaintiff  by 
virtue  of  the  Moonsiff's  sale  of  the  29th 
December,  if  he  merely  sold,  as  he  seems  to 
have  done,  ftie  then  exisiing  rights  and 
interests  of  the  judgment-debtors.  But  ihe 
truth  is  that  that  order  for  sale  of  the  Moon- 
siff  was  inapplicable  to  the  present  case. 
The  present  plaintiff  had  a  right  to  have 
the  property  sold  which  had  been  originally 
pledged  to  him,  and  which  had  been  decreed 
to  be  sold  by  the  Court's  decretal  order  of 
the  30th  April  1866.  It  was  no  proper 
order  for  sale  uppn  that  decree  which  direct- 
ed the  rights  and  interests  of  the  judgment- 
debtors  to  be  sold  as  they  stood  on  the  tSth 
December  186S.  It  seems  to  me  that  the 
order  of  the  Moonsiff  and  the  sale  had  by 
him,  on  the  day  following,  did  not  affect  the 
sale  of  the  property  or  any  portion  of  the 
property  which  was  decreed  to  be  sold  by 
the  decretal  order  of  April  1866. 

I  will  not  stay  to  inquire  whether  it  was 
a  right  course  in  a  case  like  this  to  entertain 
objections,  and  to  deal  with  them  precisely 
under  the  words  of  section  246  of  the  Civil 
Procedure  Code.     But,  supposing  it  were  so, 
it  seems  to  me  clear  that  either  the  bond  of 
April  1868  to  Eida,  or  the  conveyance  of 
June    1868    to   Purmeshur,   could    not,    as  1 
against  the  decree  of  the  3o:h  April   1866, 
create  a  new  ownership  in,  so  to  speak,  third 
persons.     At  the  time  when  Eida  and  Pur- 
meshur took  under  those  conveyances,  the 
subject  which  they  took  was  already  a  matter 
of  suit,  and  a  decree  had  been  passed  which 
directed  it  to  be  sold,  and  they  could  take  it 
in  no  other  way  than  as  subject  to  the  rights 
of  the  parties  in  that  suit,     if  the  Moonsif! 
made  any  real  inquiry  at  all  upon  ihe  objec- 
tions of  these  intervenors,  he  ought  at  once 
to  have  been   satisfied  that  the  liile  which 
they  put  forward  did  not  serve  to  distinguish 
them  from  the  judgment-debtors;  they   had 
by  their  own   account   taken   the   property 
wnich  was  the  subject  of  suit  pendente  Ute 
and  they  could  not  stand  in  a  better  position' 
with  regard  to  it  than  the  vendor  from  whom 
they  took,  and  against  whom  a  decree  had,  at 
that  time,  already  been  made  in  respect  to 
this  very    property.     The    Moonsif!    ought, 
even  under  the   strict  provisions  of  section 
246  of  the   Civil  Procedure  Code,  to  have 
treated  the  objectors  as  being,  on  their  own 
showing,  noneother  than  the  judgment-debtors 
themselves.     Therefore  it  appears  to  me  clear 
that  the  proceedings  of  the  Moonsiff  upon  the 
matter  of  objection  put  forward  by  Eida  and 
Purmeshur  altogether  miscarried,  and  had 
the  effect  of  bringing  about  an  abortive  sale. 


In  this  view,  we  are  bound  to  disoaiss 
plaintiff's  suit,  because  he  has  got  no  title 
claim  these  lands  under  that  pretended 
But  of  course  we  ought   not   to    lionit 
decree  to  this  simple  form.     The  plaint 
interests  must  at  the  same  time  Seprote 
(for  we  are  able  to  do  this,  inasmuch  as 
the   persons   concerned   in  the   matter 
parties    to  the  preseni   suit) :   his   tnte 
must  be  protected  by  a  declaration  tnat  t 
sale  was  an   abortive  inoperative  sale, 
that  the  plaintiff  is  entitled  to  a  refund 
any  money  which  he  has  paid  as  conside 
tion  for  iHe  purchase.     It  seems,  howev 
that  we  are  not  in  a  position  to  make 
latter  declaration  at  the    present   mom 
because,  I  understand,  the  judgment-deb 
are  not  here  before  us  in  the  Appellate  Co 

Under  these  circumstances,  we  think  t 
we  must  withhold  our  final  decree,  u 
notice  has  been  given  to  the  judgmei 
debtors  to  appear  here. 

Probably    the    best    course    will    be 
adjourn  the  matter  for  a  month  in  order 
notice  may  be  given  to  the  judgment-debi 
to  appear  in  this  appeal. 

I  have  expressed  the  views  which  we 
present  h#ld  as  to  the  form  which  the  decrot 
ought    to  take   in    order   to   do   complex 
justice   between   the    parties.     But     if  thi 
parties  \vill  come  to  some  agreement  suchtf 
that  which  was  suggested  during  the  heari^E 
by  the  Court,  the  decree  miy  bs  m^de  stiS 
more  complete,  namely,  it  may  by  consent  te 
decreed  that  ihs  sale  be  set  aside,  and  that  a 
new  sale  of  the  property  decreed  to  be  soB 
be  directed ;  and  further,  either  that  the  monef 
which  has  been  paid  into  Court  should  be 
refunded  to  the  plaintiff,  or  that  it   sboaU 
remain  there,  and  be  taken  as  the  first  bid 
the  part  of  the  plaintiff  in  the  new  sale.    Of 
course,  all  tnis  can  be  done  only  by  an  agree- 
ment between  the  parties.     For  the  present 
we  will  adjourn  the  matter  for  a  month,  and 
give  notice  to  the  judgment-debtors  in  order 
that  they  may  appear  at  the  expiration  of 
that  period  wiih  information  as  to  that  whicli 
has  now  been  suggested. 

J  udgment  passed  on  the  final  hearing: 

Phear^  J, — As  we  are  informed  that  the 
summonses  have  been  duly  served  upoa 
the  judgment-debtors,  and  they  have  pot 
thought  it  right  to  appear,  and  no  objection 
is  made  to  the  order  which  this  Court  aitbc 
last  hearing  proposed  to  make  as  the  final 
order  in  the  case,  that  order  will  therefore 
now  be  made.  We  dismiss  the  plaintiff'* 
suit ;  but  we  add  the  declaration  as  against 
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e  judgment-debtors  that,  inasmuch  as 
le  sale  was  a  void  and  inoperative  sale, 
K  plaintiff  is  entitled  to  a  refund  of  any 
loney  which  he  has  paid  as  consideration 
)r  the  purchase.  If  the  payment  has  been 
ladeinthj  shape  of  a  set-off,  that  setoff 
mst  be  removed. 

The  defendant,  other  than  the  judgment- 
Wbtors,  will  have  his  costs. 


The  9ih  December  1873. 

Present :  * 

[he  Hon  ble  J.  B.  Phear  and  \V.  Ainslie, 
'  Judges. 

Lease  by  Joint  Shareholder— Rights  of 
Co-proprietors. 

Case  No.  57  of  1873. 

Regular  Appeal  from  a  decision  parsed  by 
the  Siibordiuaie  Jud^^e  of  Sarun,  dated 
ihe^ih  February  iSyj. 

•L  N.  Macdonald  (one  of  the  Defendants), 

Appellant, 

versus      • 

Lalla  Shib  Dyal  Singh  Paurey  »nd  others 
(Plaintiffs),  and  others  (Defendants), 
Kespondents. 

Mr.  R.  T.  Allan  and  Baboo  Rornssh  Chun- 
der  Miller  for  Appellant. 

BahoQS  Unnoda  Per  shad  Banerjee,  Chun- 
dtr  Aladhub  Ghose,  and  Judoonath 
Sahoy  for  Respondents. 

An  undivided  shareholder  is  not  prevented  by  law 
firora  {^ranting  a  lease  of  his  share  to  a  third  person. 
I  Alt  ihat  the  other  co-proprietor  can  insist  upon  is,  that 
;  the  lessee  should  be  prevented  from  dealing-  with  the 
I  ubjectoi  the  lease  in  any  way  different  from  that  in 
:  which  the  lessor,  his  co-proprietor,  could  deal  with  it. 

A  joint  shareholder  or  any  lessee  of  a  joint  share- 
'  ^iitr  is  at  liberty  to  contract  with  the  ryots  of  the 

Ktnindaree  for  any  lawful  purpose,  even  without  the 

cooKat  of  the  other  co'proprietors. 

Phear,  J. — It  appears    to    us    that    the 
Subordinate  Judge  has  misapprehended  the 
law  applicable  to  this  case,  and  that  his  judg- 
ment therefore  cannot  be  supported. 
The  plaint   is   very    unfortunate    in    its 

'  wording;  and  we  regret  to  find  that  the 
Subordinate  Judge,   according  to  his  own 

I  jecord,  directed  it  to  be  admitted  and  regis- 
tered as  a  suit  after  having  perused  it,   for 

,  *e  tliink  that  it  was  the  duty  of  the  Judge, 
to  whom  this  plaint  was  presented  for  the 
purpose  of  being  filed,  to  refuse  to  receive 
it  in  Its  present  state.  It  is  indefinite  and 
contradictory;  and  we  may   say  that  it  is 


with  considerable  hesitation  and  doubt  that 
we  at  last  arrived  at  the  conclusion  that  it 
contains  enouq^h  in  it  to  support  a  suit.  The 
substantial  allegations  which  nhe  plaintiffs 
make,  as  we  understand  their  plaint,  are  as 
follow:  That  they  are  12 -annas  share- 
holders of  a  certain  Mouzih  Sonotepore,  and 
that  the  defendants  Nos.  2,  3,  and  4  are  the 
remaining  4-anna^  shareholders.  Further 
that  these  latter  shareholders  have  executed 
a  pottah  of  their  share  to  the  defendant 
No.  I.  The  pottah  is  dated  the  28th  Janu- 
ary 1871;  and  that,  under  cover  of  this  pottah, 
the  defendant  No.  i  has  wrongfully  taken 
exclusive  possession  of  certain  lands  describ- 
ed and  set  out  in  the  schedule  to  the  plaint 
belonging  jointly  to  the  i6-annas  share- 
holders. Upon  this  alleged  state  of  facts, 
the  plaintiff  asks  that  the  pottah  granted  by 
the  defendants  Nos.  2,  3,  and  4  to  the 
defendant  No.  i  should  be  cancelled,  and  the 
defendant  No.  1  should  be  turned  our.  of  the 
exclusive  possession  of  the  land  which  is 
the  subject  of  suit,  and  prohioiied  for  the 
future  from  sowing  indigo  upon  that  land. 

If  the  facts,  wl^ch  we  thus  suppose  to 
constitute  the  alleged  foundation  of  this  suit, 
are  in  substance  made  out.  then,  no  doubt, 
the  plaintiffs  have  the  right  to  ask  that  the 
defendant  No.  i  be  turned  out  of  exclusive 
possession,  and  also  that  he  be  prohibited 
for  the  future  from  doing  anything  on  the 
land  which  is  the  subject  of  suit  which  a 
co-sharer  of  the  plaintiffs  has  no  right  to  do. 
But  it  is  a  mistake  on  the  part  of  the  plaint- 
iffs to  ask  as  a  matter  of  right  that  the  leas^ 
should  be  cancelled,  because  there  is  certainly 
nothing  in  the  law  of  Bengal  which  goes 
to  prevent  an  undivided  shareholder  from 
granting  a  lease  of  his  share  to  a  third 
person.  All  that  the  other  co-proprietor  can 
insist  upon  is  that  the  lessee  should  be  pre- 
vented from  dealing  with  the  subject  of  the 
lease  in  any  way  different  from  that  in  which 
the  lessor,  his  co-proprietor,  could  deal  with  it. 

The  Subordinate  Judge  takes  it  that  the 
joint  proprietorship  of  the  2nd,  3rd,  and 
4th  defendants  with  the  plaintiff  is  admitted  ; 
that  the  lease  alleged  to  have  been  granted 
by  them  to  the  defendant  No.  i  is  also  ad- 
mitted ;  and,  further,  the  defendant  No.  1 
has  admitted  that  he  has  procured  the  ryots 
to  sow  indigo  upon  the  land  which  is  the 
subject  of  suit;  and  the  Subordinate  Judge, 
upon  these  facts,  which  he  supposes  to  be 
admitted,  is  of  opinion  that  the  plaintiff  is 
entitled  to  a  decree  not  only  to  the  extpnt 
of  the  injunction  which  he  asked  for|  but 
also  to  a  decree  which  will  cancel  the  lease 
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and  eject  the  defendant  No.  i  from  the  land 
which  is  set  out  as  the  subject  of  suit. 

It  has  already  been  said  that  the  facts  set 
out  in  the  plaint  do  not  entitle  the  plaintiffs 
to  a  cancelment  of  the  lease,  much  less  the 
faSts  upon  which  the  Subordinate  Judge  has 
relied.  The  first  issue  which  was  raised  in  the 
lower  Court  was  in  these  words:  "When 
''both  parties  admit  the  .lands  of  i6  annas 
"  of  Mouzah  Sonotepore  to  be  held  jointly  by 
**  the  maliks,  had  the  maliks  of  the  4-annas 
**  share  authority  to  permit  defendant  No.  i 
"to  cultivate,  or  get  cultivated  by  ryots, 
**  indigo  on  any  quantity  of  the  joint  lands 
"  of  the  mouzah  ?" 

And  this  issue,  the  Subordinate  Judge 
says,  must,  upon  the  authority  of  a  decision 
of  this  Court,  be  answered  in  the  negative. 
We  think  that  the  Subordinate  Judge  is 
entirely  in  error  in  this  respect.  There  is 
nothing  in  law  to  prevent  any  one  from 
inducing  ryots  by  contracting  with  them, 
or  by  other  fair  means,  such  as  offering 
rewards,  to  cultivate  any  crop  ihey  like  upon 
the  lands  which  they  are  holding,  provided 
that  they  are  holding  ^ose  lands  without 
any  covenant  or  stipulation  in  their  agree- 
ment with  their  zemindar  to  cultivate  them 
in  a  particular  way.  Two  decisions  of  this 
Court  have  been  referred  to  by  the  Subordinate 
Judge,  and  we  think  have  been  misinter- 
preted by  him.  The  decision  which  is 
reported  in  the  16  Weekly  Reporter,  page 
41,  merely  lays  down  that  one  shareholder, 
joint  with  another,  cannot  interfere  with  the 
ownership  of  that  other  without  his  consent, 
whether  he  interferes  by  taking  khas  ex- 
clusive possession  of  the  land  which  belongs 
to  both  shareholders  jointly,  or  interferes 
by  disturbing  the  occupation  of  joint  ryots 
against  the  will  of  those  ryots.  It  has  been, 
as  far  as  we  are  aware,  nowhere  laid  down 
by  this  Court  that  a  joint  shareholder,  or 
any  lessee  of  a  joint  shareholder,  cannot 
contract  with  the  ryots  of  the  zemindaree 
for  any  lawful  purpose,  even  without  the 
consent  of  the  other  co-proprietors.  In  this 
view  it  appears  to  us  that  the  decision  of 
the  lower  Court,  which  has  been  come  to 
upon  the  footing  of  the  defendant's  written 
statement  alone,  is  erroneous  in  law,  and  must 
be  reversed. 

Then  comes  the  question  whether  the 
plaintiff  has  in  his  plaint  exhibited  a  cause 
of  action  which  ought  to  be  sent  back  to  the 
first  Court  for  trial.  And,  after  some  hesita- 
tion^ as  has  already  been  mentioned,  we 
think  that  there  is  such  a  cause  of  action, 
^n  the  4tb  clause  of  ibe  plaint,  the  plaintiff 


says:  **  The  No.  i  defendant, baring  p« 
''  trated  various  acts  of  tyranny  and  oppn 
"sion   on   the   tenants  of    16   annas,    ladki 
''  criminal  proceedings  against  them,  and 
«  several  of  them  sent  to  jail,  some  of  ^ 
'*died   in   prison,  and  a  number  of  tJ 
'*  deserted  the  village,  and  the  defendant  Na 
''brought    131    beeghas    5    biswas    of 
"  land  of  16  annas  of  the  aforesaid  moi 
"  under  indigo  cultivation." 

The  last  line  alone  of  this  clause  involves - 
a  statement  of  material  fact,  namely,  the* 
statement  that  "the  defendant  No.  i    has; 
"brought    131    beeghas   5    biswas    of    the; 
"land  of  16  annas,''  i.e.,  of  the  joint  share-. 
holders,   "of  the   aforesaid   mouzah  ander 
"indigo  cultivation.''     It  this  stood   alone. 
it  would  be  doubtful  whether  the  plaintiff 
meant  to  say  that  he,  defendant  No.  i,  had, 
in  any  wrongful   mode,  brought  the   land 
under  cultivation  or  not;  it  might  be  that 
he  brought  it  under  cultivation  simply  by 
inducing  the  ryots,  occupants,  and  cuUivators 
of  the  land  to  cultivate  indigo  in  preference 
to  any  other  crop.     But,  coupling  this  clause 
with  the  schedule  which  is  appended  to  the 
plaint,  and  is  verified  as  part  of  the  plaint, 
and  seeing  thatnhe  heading  of  that  schedule 
is  "  StatetKent  of  land  under  indigo  cultiva- 
"tion  of  defendant  No.  1,  and  definition  of 
"  boundaries  with  the  names  of  the  tenancs, 
"whose  holding  the  different  plots  were,'* 
we  think  these  two  passages  together  amount 
to  an  allegation  that  the  defendant  No.  i  had 
taken  the  land  specified  in  the  schedule  into 
his   exclusive  possession,  and   cultivated  it 
with    indigo   after   wrongfully   turning    the 
ryots  out  of  it.     It  possibly  is  going  some 
way  in  favour  of  the  plaintiff  to   put  this 
construction  upon  his  words,  but  still,  on 
the  whole,  considering  that  the  case  has  not 
yet  been  tried  or  decided  upon  the   facts, 
we  think  that  we  ought  to  give  the  plaintiff 
an  opportunity  of  making  this  assertion  good^ 
inasmuch   as  it  certainly  does   appear    to 
be,    without    distortion    of    his    words,  an 
allegation  made  by  him  in  his  plaint.     If 
that  allegation  can  be  made  out  in  fact,  it 
will,  as  has  been  before  observed,  afford  a 
foundation  upon  whidi  the  plaintiff  will  be 
entitled,   not  to   have  the   lease   which   is 
complained  of  cancelled,   but  to  have  an 
order  equivalent  to  an  ejectment    of    the 
defendant  from  the  exclusive  possession  of 
this  land,  and  an  injunction  restraining  the 
defendant  for  the  future  from  doing  any  act 
which   is   inconsistent  with   the  joint  pro- 
prietorship of  the  plaintiff. 

On  the  whole,  we  think  that  ihtFe  ia 
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^oagh  ia  the  plaint,  read  with  the  schedule, 
Id  raise  this  issue,  and  accord ingi/,  while  we 
feverse  the  decision  of  the  lower  Court,  we 
Semand  the  case  to  that  Court  for  re-trial 
Upon  the  question  whether  or  not  the  defend- 
Ittit  No.  I  *bas  wrongfully  taken  exclusive 
|iossession  of  the  land  which  is  set  out  in 
tfie  schedule  or  any  portion  of  it,  and  main- 
Iftined  that  exclusive  possession  without  the 
consent  of  the  plaintiff. 

Costs  mast  abide  the  event. 


The  loth  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Benamee  Purchase— Onus  Proband!— Old 
Documents— Parol  Evidence. 

Case  No.  299  of  1873.^ 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Additional  Judge  of  Tir- 
hooiy  dated  the  20th  August  1872,  reversing 
a  decree  of  the  Moonsiff  of  Durbhangah, 
dafed  ihe  2gth  April  1872, 

Mussamut  Fareedoonnissa  and  another 
(Defendants),  Appellants^ 

versus 

Ram  Onogra  Singh  (Plaintiff), 
Respondent, 

Mr,  Twidale  and  Moonshee  Mahomed 
Yusuf  for  Appellants. 

BcLboo  Taruck  Nath  Palit  for  Respondent. 

To  make  out  a  title  to  property,  it  is  not  sufficient  that 
the  party  from  whom,  or  in  whose  name,  the  claimant 
alleges  tnat  he  oou  rht  the  property,  d^cs  not  come  for- 
wa^  to  dispute  the  allegation.  It  is  necessary  for  the 
phuatiff  to  establish,  either  the  alleged  benamee,  or  a 
subsequent  conveyance  fiom  the  alleged  benameedar. 
Even  where  a  deed  or  other  document  is  so  old  that 
it  U  not  reasonable  to  expect  proof  of  \^^t  factum  of  its 


execution,  its  authenticity  must  be  made  out  in  some 
reasonable  way,  the  usual  method  being  parol  testi- 
mony as  to  the  facts  of  its  custody. 

Phear ^  J. — This  is  in  fact  %  partition  suit. 
It  is  a  suit  brought  to  have  a  declaration  of 
right  to  a  share  in  ijmali  property,  in  or?Ier 
that  a  butwarra  may  follow  upon  that 
declaration.  It  is  therefore  incumbent  upon 
the  Court,  in  the  first  place,  to  inquire 
whether  the  plaintiff  has  any  share,  and,  if 
so,  what  share,  in  the  specified  property. 
In  the  event  of  the  Court  coming  to  the 
conclusion  that  the  plaintifiF  has  no  share  at 
all  in  the  property,  then  the  suit  ought  to  be 
dismissed.  But,  if  the  Court  comes  to  the 
conclusion  that  the  plaintifiF  has  some  defi- 
nite share  in  the  property,  whether  precisely 
that  share  which  he  alleged  or  not,  then  it 
ought  to  proceed  to  ascertain  the  shares  of 
the  other  parties  to  the  suit. 

The  objection  which  was  made  on  special 
appeal  is  that  the  Court  below  has  been 
wrong  in  finding  that  the  plaintifiF  has  made 
out  a  title  to  any  share  at  all  in  the  property. 
It  is  not  necessary  for  us  at  this  time  to  %o 
into  the  evidence,  ct"  to  inquire  much  into  the 
details  of  the  case.  It  is  sufficient  to  remark 
that  the  plaintiff  claimed  to  have  2    annas 

1  gunda  share  in  certain  property.  He  made 
out  his  title  to  it  in  this  way.  He  stated 
that  he  had  bought    18   gundas  of  it  from 

.one  Burkut  All  at  an  execution-sale,  which 
was  held  so  long  ago  as  the  17th  January 
1827;  that  he  bought  another  1 -anna  share 
as  the  consequence  of  a  certain  pre-emption- 
decree  given  in  his  favour,  this  i -anna  share 
being  the  share  belonging  to  one  Furhut  Ali ; 
and  that  this  purchase  took  place  on  the 
24th  February  1830.  Finally,  he  said  that 
he  bought  another  i-anna  share  by  private 
sale  from  Rahmut  Ali  and  Khoda  Buksh  on 
loth  Sawun  1241. 

He  then  added  that,  out  of  this  total   of 

2  annas  and  18  gundas,  he  sold  17  gundas; 
so  that  there  remained  to  him  now,  at  the  time 
of  the  claim,  2  annas  and  i  gunda. 

It  does  not  seem  to  have  been  seriously 
disputed  by  any  one  at  the  trial  that  the 
shares  of  the  property  which,  the  plaintifiF  said, 
he  bought  on  these  three  difiFerent  occasions 
belonged  to  their  respective  alleged  vendors, 
but  plaintiff's  purchase  from  these  vendors 
was  questioned  in  each  instance.  And  one  of 
the  principal  objections  made  to  his  title  was 
that  these  purchases,  all  three  of  them, 
appear  to  have  been  made  in  the  namj  pf 
one  Mohun  Lall  Doobey,  and  that  the  plaint- 
ifiF had  not  proved  his  title,  either  by  convey* 
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ance  from  Mohun  Lall  Doobey,  or  by  iden- 
tification of  himself  with  Mohun  Lall  Doobey. 
With  regard  to  this  objection,  the  Judge 
says:  "In  the^rst  place  1  must  note  that  the 
"plaintiff  did  not  purchase  in  his  own  name, 
"  but  in  that  of  Mohun  Lall  Doobey.  To  this 
•'  the  heirs  of  the  latter  do  not  object,  and 
**  no  one  else  has  a  right  to." 

There  the  Judge  leaves  the  matter,  ab. 
staining  altogether  from  deciding  the  question 
whether  Mohun  Lall  Doobey  was  only 
another  name  for  the  plaintiff,  or  whether  the 
plaintiff  was  entitled  in  any  other  way  to  the 
benefit  of  Mohun  Lall  Doobey's  purchase. 
In  this  we  think  that  the  Judge  was  wrong. 
It  is  not  sufficient  to  make  out  a  title  to 
property  that  the  person  from  whom  the 
parly  alleges  that  he  bought  the  property, 
or  in  whose  name  he  alleges  he  bought  the 
property,  does  not  come  forward  to  dispute 
the  allegation.  ^lohun  Lall  Doobey's  heirs 
are  not  parties  to  this  suit,  and  they  have 
not  been  made  witnesses  in  the  case.  It 
was  essential  to  the  success  of  the  plaintiff, 
when  he  had  established  these  three  different 
purchases  in  the  name  of  Mohun  Lall  Doobey, 
to  show  as  against  the  defendants  that 
Mohun  Lall  Doobey  was  only  another  name 
for  himself,  or  to  show  that  he  had  obtain- 
ed a  title  by  subsequent  conveyance  from 
Mohun  Lall  Doobey.  Thecaseofthe  plaintiff 
seems  to  be  that  Mohun  Lall  Doobey  was, 
merely  benamee  for  himself ;  but  against  that 
there  certainly  is  «  very  strong  evidence 
indeed  on  the  record,  namely,  a  decree  passed 
by  a  competent  Court  between  the  present 
plaintiff  and  the  heirs  of  Mohun  Lall  Doobey 
in  1861 ;  a  decree  which,  as  it  has  been  read 
to  us,  seems  to  have  the  effect  of  dismissing 
a  claim  made  by  the  present  plaintiff  to  have 
a  declaration  of  right  to  these  properties 
against  the  heirs  of  Mohun  Lall  Doobey. 

However  this  may  be,  we  think  that  the 
Judge  was  wrong  in  not  weighing  all  the 
evidence  bearing  upon  this  point,  and  coming 
to  a  distinct  finding  with  regard  to  it.  We 
may  also  add  that  the  Judge,  although  he  has 
touched  upon  the  question  as  to  the  plaintiff's 
possession,  has  not  found  in  distinct  terms 
how  the  plaintiff  has  been  in  possession. 
He  says:  "I  find  that  the  plaintiff's  wit- 
**  nesses  have  proved  his  possession,  assisted 
<*  by  kubooleut  from  several  ticcadars  which, 
**  though  old  papers  and  unattested,  assist 
**  plaintiff  in  establishing  his  claim."  *  It  is  a 
little  difficult  to  satisfy  one's  self  as  to  what 
ihii  passage  really  was  intended  by  the 
Judge  to  convey ;  possibly  it  only  amounts 


to  saying  that,  in  the^opinion  of  the  JudJ 
the  plaintiff's  possession  at  the  lime  of 
suit  was  made  out.     Still    the   Jadge    1 
refer  to  old  papers  as  if  he  was  speaking 
possession  which  had  extended   over  s 
:ime.     If  this  were  so,  it  is  unfortunate 
he  has  not  made  his  language  express  a] 
the  point.     From  the  language  of  the  Ja( 
it  would   seem  that  the   old   papers    ai 
which   he   placed   some  reliance  were 
properly   made  evidence  in    the   case. 
says :  *'  Which,  though  old  papers  and  unatu 
"  ed,  assist  plaintiff  in  establishing  hisclat] 
From  4his  we  suppose  that  these  old  pa| 
had   not   been  proved   by  evidence.     N( 
although  a  deed  or  other  document  may  be 
old  that  it  is  not  reasonable  to  expect  that 
person  who  relies  upon  it  should  be  able 
prove  the  factum  of   its   execution,    yet 
authenticity  must  be  made  out  in  some  re^ 
able    way   before   the    Court   is  justified 
using   it  as   evidence    against   an   opposi 
party.     The    usual    mode    of    proving 
authenticity  of  an  old  document   is  to  gii 
parol  testimony  as  to  the  fact  of  its  casti 
so  far  back  as  the  person  in  whose  hand 
is  can  account  for  it. 

In  the  preset  case,  if  the  suit  of 
plaintiff  i^weil  founded,  he  must  have 
in  possession  of  some  share  of  the  propei 
in  suit  for  a  very  long  period — ind( 
as  regards  18  gundas,  for  a  period 
upwards  of  five  and  forty  years,  and  wit 
regard  to  the  other  parcels,  for  very  nearlj 
as  long  a  period.  Now,  if  this  be  so, 
facts  of  possession  ought  to  be  capable 
being  proved ;  and  the  custody  of  these 
documents  for  that  period,  or  somethinj 
like  that  period,  would  be  very  cogen| 
evidence  indeed  of  their  authenticity.  Ai 
this  very  long  period  of  possession  would 
almost  conclusive  on  the  question  wbeth< 
or  not  Mohun  Lall  Doobey  was  anoth< 
name  for  the  plaintiff  in  the  matter  of  tb( 
purchases.  It  would  be  almost  impossibli 
to  resist  the  conclusion  that,  if  a  purchs 
made  five-and-forty  years  ago  in  the  namt 
of  Mohun  Lall  Doobey  was  followed  in- 
stantly  by  possession  in  the  person  of  tb< 
plaintiff,  and  that  pos^ssion  had  been  conii 
nued  down  to  the  present  time,  togctiK 
with  the  possession  of  muniments  of  titl< 
on  these  facts  Mohun  Lall  Doobey  wj 
only  a  benamee  name  for  the  plaintiff  ii 
these  purchases. 

We  think  that  the  decision  of  the  Lowe( 
Appellate  Court  must  be  reversed,  and  the 
case  remanded  to  that  Court  for  re-trial. 

Costs  will  abide  the  event. 
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The  5lh  November  1873. 

Present : 

lif  James  W.  Colvile,  Sir  Montasrue  E. 
Smith,  Sur  Robert  P.  CoUier,  and  Sir  Law- 
rence Peel. 

Mortgag^ed  Property— False  Representation. 

7s  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal.^ 

Munnoo  Lall  ^ 

versus 

Lalla  Choonee  Lall  and  others. 

A  man,  who  has  represented  to  an  intendin<;  pur- 
ibaser  that  he  has  not  a  security  in  the  property  to  be 
<Aii  and  induced  him  under  that  belief  to  buy,  cannot, 
isagain<it  that  purchaser,  subsequently  attempt  to  put 
US  Mcurity  in  force. 

This  appeal  has  been  heard  ex  parte, 
ind  after  considering  the  opening  of  Mr. 
^ith,  which  has  been  made  in  a  fair  and 
candid  manner,  it  appears  that  there  are 
concurrent  findings  of  two  .Courts  below 
upon  a  question  of  fact  decisive  oLthe  case, 
ind  decisive  of  it  against  the  appellant. 

The  circumstances  are  very  short.  It 
appears  that  a  man  of  the  name  of  Keep 
Bhanjun  Singh  was  in  debt,  and  at  the  time 
(possessed  some  considerable  estates.  The 
Appellant  Munnoo  Lall  had  been  his  banker, 
|nd  advanced^  money  to  him,  and,  amongst 
iilher  securities,  he  held  a  mortgage  of  the 
date  of  9th  October  1863  ^^^"^  Reep  Bhunjun 
Singh  of  Mouzah  Shahpore.  It  was  an 
Ordinary  mortgage  to  secure  the  sum  of 
Rs.  20,000.  Subsequently  to  that  mortgage, 
?Dn  the  9th  of  August  1864,  Reep  Bhunjun 
Singh  sold  the  mouzah  to  the  respondents, 
<>r  to  those  whom  the  respondents  represent, 
the  bulk  of  the  consideration  given  for  the 
purchases  being  the  money  which  was  due 
to  the  purchasers  from  Reep  Bhunjun  Singh, 
for  which  ihey  had  obtained  decrees.  Be- 
sides the  amount  of  the  decrees,  a  small  sum 
:^2s  paid  on  each  of  th^  purchases  in  cash. 
;  Four  years  after  these  purchases,  the  appel- 
lant commenced  this  suit,  which  is  a  suit  to 
j-cnforce  payment  of  his  mortgage-bond 
[*§*inst  the  respondents,  and  prayed  a  sale 

of  the  mouzah.     The  defence  set  up  by  the 

*^swer,  amongst   others,  was  the  equitable 
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*  Prom  the  judgment  of  Peacock,  C.J.,  and  L.  S. 
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defence  that  Munnoo  Lall  could  not  enforce 
his  mortgage-bond  as  against  these  respond- 
ents, because,  at  the  time  of  their  purchase, 
he  had  been  present  when  th^  negotiations 
for  the  purchase  took  place,  and  in  answer 
to  inquiries  had  led  the  purchasers  (o 
believe  that  he  had  not  any  lien  upon  the 
estate  ;  consequently  that  he  had  not  the  mort- 
gage-bond which  he  sets  up  in  this  suit. 
The  defence  is  made  in  the  answer,  as 
Mr.  Leith  observed,  in  not  very  precise  terms, 
but  they  say  that  the  purchase  was  made  in 
consultation  with  the  plaintiff  and  his  son, 
and  at  that  consultation  they  were  led  to 
believe  that  there  was  no  such  lien  as  the 
mortgage  of  1863. 

The  issues  were  settled,  and  two  only  of 
them  are  material.     The  first  was  that  the 
bond  was  altogether  collusive  and  made  with>- 
,out  consideration  for  the  purpose  of  defeat- 
ing  any  subsequent   purchasers;   and   the 
second,  which  has  become  the  material  one, 
is :  *'  Was  its  existence'' — that  is  the  exist- 
ence of  the  mortgage-deed — "  intentionally 
"  kept   secret  from   the   defendants   at   (he 
•*  lime   of   the   purchase  ?  '*    There   was   a 
third    issue,    which    raised     the     question 
whether  the  litigated  property  being  under 
attachment  at  the  time  of  the  execution,  the 
mortgage-deed  was  thereby  rendered  nuga- 
tory.    Upon  the  first  trial  of   these  issues, 
the  Judge  of  Shahabad,  having  found  the 
third   issue   against   the    plaintiff,    was    of 
opinion  that  it  decided  the  cause,  and  that  it 
was  immaterial  for  him  to  determine   the 
other  issues.     However,  on  appeal   to  the 
High  Court,  that  Court  reversed  the  judg- 
ment   of    the    Judge    of    Shahabad,    and 
remanded  the  case  for  trial  upon  the  first  two 
issues  to  which  attention  has  been  called, 
and  amended  the  second  issue  by  inserting 
the  words  "  by  the  plaintiff"  after  the  words 
**  was  its  existence  intentionally  kept  secret." 
The  parties  went  down  to   try   that  issue, 
which  was  in  effect  whether  the  plaintiff  had 
intentionally  and  designedly,  and  with  a  view 
to  deceive  the  defendants,  kept  the  existence 
of  his  mortgage  secret  from  them.    That 
issue   raises    a  pure   question  of   fact.     It 
appears  that  there  was  evidence  on  both  sides, 
the  witnesses  on  behalf  of  the  respondents 
giving  testimony  that  the  negotiations  took 
place  in  the  presence  of  the  appellant  Mun- 
noo Lall ;  that  inquiries  were  made  whether 
he  had  any  mortgages,   it  being  expected 
from  his  relation  to  the  vendor  that  he  might 
have   them ;   and   that,  in  answer  to  tb^s^ 
inquiries,  he  distinctly  stated  that  he   bad 
none,  and  documentary  evidence  was  also 
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given  in  support  of  the  affirmative  of  tlie 
issue.  Some  evidence  undoubtedly  was 
g!ven  on  the  other  side  of  a  contrary  char- 
acter. The  Jtfdge  of  Shahabad,  who  heard 
the  witnesses,  has  given  credit  to  those  who 
weVe  called  on  the  part  of  the  defendants. 
He  distinctly  gives  credit  to  them,  and  he 
thinks  that  their  evidence  is  corroborated, 
not  only  by  the  documents,  but  by  the  pro- 
babilities of  the  case.  On  appeal  to  the 
High  Court,  the  High  Court  affirmed  his  find- 
ing, after  much  consideration  given  by  them- 
selves to  the  evidence.  The  Chief  Justice, 
who  analysed  the  evidence  given  by  the  wit- 
nesses, has  pointed  out  various  circumstance? 
which  appear  to  him  to  corroborate  them. 
The  learned  Chief  Justice  thought  that  Mun- 
noo  Lall  was  present  at  the  time  of  the 
negotiations,  and  that  inquiries  were  made  of 
him.  Their  Lordships  think  it  is  a  natural 
conclusion  to  draw  from  all  the  circum- 
stances that  some  inquiry  would  have  been 
made' of  him,  and  they  think  it  must  be 
pretty  evident  from  the  whole  circumstances 
of  the  case  that,  if  the  defendants  had  had 
notice  of  the  mortgagejield  by  the  appel- 
lant, they  would  have  hesitated  to  purchase 
as  they  did.  They  took  the  estate,  giving 
up  their  decrees,  and  also  an  atiachment 
which  they  held.  Their  Lordships  agree 
with  what  is  stated  by  Mr.  Leiih  that  there 
may  have  been  no  duiy  upon  iMunnoo  Lall 
voluntarily,  and  without  being  asked,  to 
disclose  his  security  ;  but  the  case  is  not  put 
simply  upon  the  omission  to  give  notice,  but 
upon  an  actual  misleading  of  ihe  defendants, 
not  merely  by  the  acts,  but  bv  the  express 
declarations  of  Munnoo  Lall  himself. 

Underthesecircumstanccs their  Lordships 
think  that  they  could  not  have  departed  from 
their  ordinary  rule  of  not  disturbing  con- 
current judgments  upon  a  question  ot  fact  of 
two  Courts,  even  if  they  had  felt  some  doubt 
upon  the  finding.  But.  after  the  discussion 
ot  this  case,  their  Lordships  are  disposed  to 
agree  with  the  findings  of  the  Court  below. 

If  then  the  issue  has  been  properly  found, 
it  is  really  decisive  of  the  case,  because  it 
supports  the  plain  equiiy  that  a  man  who 
has  represented  to  an  intending  purchaser  that 
he  has  not  a  security,  and  induced  him  under 
thatbelief  to  buy,  cannot,  as  against  that  pur- 
chaser, subsequently  attempt  to  put  his  secu- 
rity in  force. 

The  result  is  that  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  judg*- 
mfent  of  the  High  Court  be  affirmed,  and  this 
appeal  dismissed,  with  the  costs  incurred 
by  the  respondents  previous  to  the  hearing. 


The  7th  November  1873.  ' 

I 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock^! 
Sir  Montague  E.  Smith,  Sir  •Robert  PJ 
Collier,  and  Sir  Lawrence  Peel. 

Old  Document— Evidence — Possession. 

On  Appeal  from  ihe  High  Couri  of  Judic<t^\ 
ture  at  Fort  William  in  BengaL^  \ 

Bisheshur  Bhuttacharjee  and  another        | 

versus 

George  Henry  Lamb  and  others. 

Where  a  document,  which  ?s  not  proved  because  oCj 
its  threat  aj^e  and  of  there  bein^  no  witnesses  to  prove  it^ 
put  forward  as  a  document  intended  to  operate  asa:^ 
merasi  tenure,  it  is  necessary,  in  order  to  estabiu&h  itv 
authenticity,  to  show  that  it  was  accompanied  bf 
possession. 

This  is  a  suit  brought,  as  far  back  as  the 
ist  of  July  1S53,  to   recover  certain  talooks 
or  zsmindaries  from    a   person    who  claims 
under,  and  stands  in  the  position  of,  a  par- 
chaser  at  a  sale   in   execution   of  a  decree 
against   the   zetnindar.     When  the  plaintiff 
took  measures  to  get  into  possession  ot  the 
estate  which  he  had  purchased,   iwo  leases, 
called  merasi  leases,  were  set  up  against  bim; 
and  it  was  contended  that,  having  purchased 
only  the  rights  of  the  zemindar,  he  had  pur- 
chased subject  to  those  two  leases,  and  that 
he  was  entitled  only  to  the  rents  under  them,  j 
The  rents  amounted  to  about    Rs.   17  more 
than  the  Government  revenue  ;  so  that  the 
plaintiff,  if  the  leases  are  upheld,  instead  oC 
purchasing,  as  he  expected,  the  zemindaries 
free  from  incumbrances,  purchased  the  value 
of  about  Ks.  1 7  in  excess  of  the  Governmenlj 
revenue. 

Their   Lordships  will   take   one  of  tl 
documents  as  an  example.     On  the  face  of  it 
it  appears  to  be  very  suspicious.     Chundej 
Narain  Ghose  was  the  zemindar;  he  statef 
in  the  poltah    that,    having    purchased   ib< 
lalook  Gooroo  Dass  Roy,  and  having  fixec 
the  annual  rent  at  1^.  301,  **you  being  m^i 
"  granddaughter — my  son's  daughter — andlj 
*'naving    received    15   gold    mohnrs   of  th< 
**  value  of  Rs.  20  each  from  you,  which  wei 
**  received   as  jotook    at    the    ceremony 
*'  unnoprashon,  do  grant  the  same  talook  l( 
"  you  by  merls  lease ; "  so  that  he  is  to 
supposed  by  this  document  to  have  sold 

*  From  the  Judgment  of  Trevor  and  L.  S.  JacksonJ 

J  J.,  in  Regular  Appeal  Nu.  125  of  ib6o,  decided  i,^" 
anuary  1^63. 
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bis  granddaughter  for  H  5  gold  mohurs,  which 
ibe  received  at  a  certain  religious  ceremony, 
imerasi  lease  at  the  rent  of  Rs.  301,  which 
*nis  only  Rs.  13  more  than  the  Govern- 
meot  revenue  which  he  had  to  pay.  That 
that  is  the« value  is  admitted  by  the  defend- 
mt  in  the  answer.  Indeed,  it  has  not  been 
disputed. 

Now  the  Judges  have  found  that  this  docu- 
(Beot  had  nevgr  seen  the  light  from  the  time 
irben  it  was  granted  on  the  nth  of  Srabun 
1213  (ihe  year  1806)  up  to  the  time  when 
the  purchaser  under  the  execution  soi^ht  to 
pet  into  possession  of  the  zemindary  in  1854  ; 
md  that,  from  1806  to  1854,  no  pubTlc  notice. 
liomeBjJjCm;  had  ever  been  made'of  this  lease. 
When  an  execution  is  put  in,  notice  is  given 
tf  the  execution,  and  any  persons  claiming 
dghts  in  the  properly  seized  under  it  have  a 
dght  to  set  them  up.  No  claim  of  that  sort 
was  made  in  the  present  case.  One  of  the 
defendants  is  the  son  of  the  granddaughter, 
tod  claims  to  be  entitled  to  his  mother's 
right,  but  he  never  set  it  up  when  the 
execution  was  put  in. 

Now,  in  order  to  satisfy  the  Court  that  such 
a  document  as  this  was  a  4ralid  document 
intended  to  operate  as  a  me rasi* tenure,  it 
would  bfe  important  to  prove  that  possession 
had  accompanied  ir.  The  document  itself  was 
not  proved,  because  it  was  more,  than  thirty 
fears  old,  and  there  were  no  witnesses  to 
prove  it.     It  was  therefore  necessary,  in  order 
to  establish  its  authenticity,  to  show  that  pos- 
session bad   accompanied  it.     In  order  to 
corroborace  the  lease,  another  document  was 
pat  in,  which  is  called  a  bondobust  signed  by 
Ihe  sons  of  the  grandfather,  who  were  the 
zemindars     in     181 7.      Now     this     is     an 
unusual  document,  and  it  does  not  appear  for 
what  reason  it  was  executed.      If  the  merasi 
tenure  was  a  valid  one,  the  granddaughter 
had  the  right   to   the   lease,   at   a.  rent   of 
Rs.  301,  payable  yearly.     The  bundobust  is 
siglied  by  the  representatives  of  the  zemin- 
dar, and  by  it  they  make  the  rent  of  Rs.  301 
(which,  in  the  pottah,   was  payable  yearly) 
payable  by  six-monthly  instalments.     What 
reason  could  there  ha\ie  been,  if  the  grand- 
daughter  had   got  the   tenure    at   a  rent  of 
Rs.  301  payable  yearly,  for  her  agreeing  to 
pay  it  by  six-monthly  instalments,  or  for  the 
semindar's    granting    her     this     document 
making    it   payable    by    instalments.?     One 
can  hardly  see  what  the  object  of  this  could 
have  been,  except  for  the  purpose  of  making 
it  appear  that  the  lease  was  treated  by  the 
i^resentatives  of  the  zemindar  as  a  genuine 


document,  and  thus  giving  it  the  appearance 
of  authenticity. 

The  question  then  turns  upon  the  point  as 
to  whether  possession  was  taken  linder  tlie 
document.  The  Principal  Sudder  Ameen 
has  found  that  there  was  no  possession  takfin 
under  it.  He  says  that  the  few  jumma-wasil- 
bakees,  chittahs,  kubooleuts,  and  evidence  of 
ryots  and  low-casie  servants,  which  had  been 
adduced  by  the  defendants,  were  all  unreli- 
able, the  documents  being  prepared,  and  the 
witnesses  tutored. 

The  Judges  of  the  High  Court  agreed 
with  the  Principal  Sudder  Ameen  as  to  the 
absence  of  possession.  They  said :  "  No- 
''  thing  but  the  most  complete  and  satisfactory 
"  evidence  of  good  faith,  coupled  .  with 
*'  reasons  for  the  previous  absence  of  all 
"  mention,  could  enable  the  defendants  to  get 
''  over  so  strong  and  significant  a  circum- 
"  stance.  Not  once  in  half  a  century^  dp 
*'  these  merasidars  appear^in  Court,  not  once 
*'  have  they  been  suevi  for  rent,  not  once  have 
"  they  found  occasion  to  assert  or  to  protect 
'*  their  tenure  until  it  is  brought  forward  as 
''  the  last  of  a  serie^  of  measures  to  prevent 
**the  talooks  passing  into  the  hands  of  the 
"  purchasers."  Then  they  say  :  **  In  Chun- 
''  der  Kant's  case  there  is  a  bundobust  paper 
^'of  the  2  5ih  Maugh  1224,  which  is  raid  to 
''  be  a  confirmation  of  his  meras,  but  neither 
''the  authenticity,  nor  the  occasion  of  this 
"  document,  is  sufficiently  made  out."  Here, 
then,  are  two  concurrent  findings  of  the  lower 
Courts  upon  the  question  of  fact,  whether 
possession  did  accompany  the  documents-; 
and  both  Courts  have  found  distinctly  that 
the  possession  was  not  in  accordance  with 
the  documents;  that  the  zemindars  remained 
in  possession  from  the  time  when  those  meras 
leases  were  alleged  to  have  been  grainted  up 
to  the  time  when  the  purchaser  sought  to 
obtain  possession  under  the  sale  in  execution. 
But  then  certain  mouzah-waree  papers  were 
produced.  The  Principal  Sudder  Ameen 
made  certain  observations  with  regard  to 
those  papers.  The  Judges  of  the  High 
Court,  speaking  of  them,  say:  "They  pro- 
"duce  what  are  called  quinquennial  or 
"  mouzah-waree  papers  from  the  Collector's 
"  office  of  the  Bengalee  year  12 17,  in  whioh 
"the  meras  tenures  are  specified.  And  in 
**  the  case  of  Jugol  Kishore  a  register-book 
"  is  produced  in  which  these  papers  are 
"referred  to.  But  the  appellants  fail  to 
"show  for  what  reason  these  mouzah-waree 
"  papers,  filed  by  the  zemindar  in  the  Colljcj* 
"  orate,  should  contain  a  specification  of 
"  under-tenures   with   which   the    Collector 
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"had  no  concern;  and  as  to  the  so-called 
•*  register-book,  we  are  not  informed  under 
**  what  regulation  or  rule  of  practice  it  was 
'•kept;  nor  Rave  the  defendants  taken  the 
"evidence  of  the  Colleciorate  officers  to 
'•'throw  light  on  the  subject."  Now  it  is 
contended  that  the  Judges  were  wrong  in 
making  these  remarks ;  but  the  fact  of  the 
Judges  making  a  mistake,  even  if  they  did 
make  a  mistake,  with  reference  to  the 
mouzah-waree  papers,  does  not  affect  the 
other  part  of  their  finding,  viz,,  that  the 
leases  had  never  been  madeJpuCTc ;  that 
they  had  never  seen  the  light ;  and  that 
possession  had  never  accompanied  Ihenir 
Even  if  they  did  make  a  mistake  with  regard 
to  the  mouzah-waree  papers,  it  would  not  be 
a  sufficient  reason  for  their  Lordships  revers- 
ing the  finding  upon  the  other  question  of 
fact.  One  of  the  Judges,  who  gave  judg- 
ment upon  a  motion  for  review  of  judgment, 
says:  **The  sole  ground  taken,  and  ably 
"  argued  at  the  hearing  by  Mr.  Plowden, 
"was  that  the  Court  had  come  to  an  erro- 
"  neous  conclusion  with  respect  to  the 
"  mouzah-waree  papers,  which  had  been  relied 
"on  to  prove  the  existence  of  the  talooks. 
"  I  am  now  inclined  to  believe  that  the 
"papers  in  question,  though  not  precisely  in 
"  the  form  prescribed  by  the  Regulation,  were 
"nevertheless  prepared  in  accordance  with 
"the  instructions  of  the  Board  of  Revenue." 
Therefore  he  admits  they  were  mistaken,  but 
he  says:  "Even  if  this  be  fully  conceded,  the 
"  fact  will  not  outweigh  the  other  consider- 
"ations  which  led  us  to  disbelieve  the  real 
"existence  at  the  present  time  of  the  tenures 
**in  dispute.  And,  with  that  feeling  of  dis- 
"  belief  upon  our  minds,  produced  by  a  review 
"  of  the  whole  evidence,  we  certainly  could 
"not  reverse  the  judgment  of  the  Court 
*•*  below,  simply  because  it  had  assigned 
"reasons  for  its  judgment  which  did  not 
"appear  to  be  extremely  cogent." 

The  Principal  Sudder  Ameen's  judgment 
is  also  objected  to.  It  is  said  that  he  has 
given  certain  reasons  which  are  not  borne 
out  by  the  evidence,  and  it  must  be  admitted 
that  there  are  mistakes  in  the  judgments 
both  of  the  Principal  Sudder  Ameen  and  of 
the  High  Court,  and  that  they  are  perhaps 
not  so  satisfactory  as  they  might  have  been ; 
but  the  question  is  whether  their  Lordships 
are  sa'isfied  that  they  have  come  to  a  wrong 
conclusion  upon  the  evidence. 

Now,  so  far  from  that  being  the  case,  their 
Zxfrdships  are  of  opinion  that,  if  they  had 
been  reviewing  the  judgment  of  the  Principal 
Sudder  Ameen,  they  would  have  arrived  at 


the  same  conclusion  as  t  he  H  ighCourt  dii 
that  the  documents  M^fe  not  genuTllc  doc 
ments    intended   to   operate   in   the    way 
which  they  professed  to  operate. 

Under  those  circumstances,  their  Lordshij 
are  of  opinion  that  the  rule  hf  which  tl 
are  usually  guided   in    not   overturning 
decision  on  a  point  of  fact    of  the    Iow< 
Court,  when  that  decision  has  been  aflirnit 
by  the  High  Court,  must  apply  in  the  prest 

instance. 

They,  therefore,  will  humbly  advise^Hi 
Maje^v  that  the  decision  of  the  High  Cc 
be  affirmed,  together  with  the  costs  of 
appeal. 

The  26th  November  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W,  AinsU^ 

Judges, 

Act  XXVII.  of  i860— Certificate   of    Admiin*- 

tratioa. 

Case  No.  2\l  oi  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Rajshahye,  dated  the  Sik 
April  iSys^* 

Chundro  Monee  Debia  {Appellant) 

versus 

Rash  Beharee  Chowdhry  and  others 
{Respondents), 

Baboo  Debendro  Narain  Bose  for 
Appellant, 

Baboo  Kashee  Kant  Sen  for  Respondents. 

Where  a  widowed  daughter  applied  for  a  certificate 
under  Act  XXVI 1.  of  iS6o,  claiminjr  under  the  will  of 
the  deceased,  which  was  established  without  dispute,  the 
District  judire  was  held  to  have  done  ri-jfht  in  g-rantin? 
the  application  ;  the  law  in  question  not  creating  a  title 
in  the  party  obtaining^  a  certificate. 

Kemp,  7.— This  is  an  appeal  on  the  part 
of  the  granddaughter  of  one  Dhun  Monee, 
deceased.  Sookh  Moyee,  the  widowed  daugh- 
ter of  the  deceaseJ,  applied  for  a  certifi- 
cate under  the  provisions  of  Act  XXVII. 
of  i860,  and  in  support  of  her  claim  she  filed 
a  will  executed  bv  the  deceased  on  the  13th 
of  Assar  1276.  This'application  was  opposed 
by  three  parlies  :  Firslly,  by  Chunder  Monee, 
the  granddaughter  of  the  deceased,  appellant 
before  us;  second  h\  by  Rash  Beharee,  the  son 
of  a  daughter  of  Dhun  Monee;  thirdly,  by 
another  daughter  of  Dhun  Monee  on  behalf 
of  her  four  minor  sons. 

The  Judge  has  given  the  petitioner  a  cer- 
tificate, finding  that  the  will  of  Dhun  Monee 
has  been  established,  and  that  the  will  is  not 
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Bspttted  by  the  objectRrs.  At  ihe  end  of  his 
lecision,  the  Judge  states  that  the  2nd  and 
jTd  objectors  are  the  legal  representatives  of 
Pertab  Chander,  the  deceased  grandson  of 
Ram  Coomar  Chowdhry,  and  that  they  are 
eDtitled  to*  a  joint  certificate  with  respect 
^  the  dar-putnee  of  Balooghurra — that  is, 
IS  we  read  the  decision,  with  respect  to 
the  estate  of  Pertab  Chunder.  With  refer- 
Bace  to  the  appeal  of  Chundro  Monee,  no 
doabt  ihe  decision  of  the  Judge  is  correct. 
Fhe  will  of  the  deceased  having  been  proved 
ind  not  being  disputed,  the  petitioner,  under 
that  will,  IS  entitled  to  a  certificate.  Act 
XXVI 1.  does  not  create  a  title  in  the  party 
obtaining  a  certificate.  The  object  of  the 
Act  is  simply  to  facilitate  the  collection  of 
debts,  and  to  remove  all  doubts  as  to  the  legal 
title  to  receive  and  collect  those  debts. 

We  dismiss  the  appeal  of  Chundro  Monee, 
and  with  reference  to  the  question  as  to 
whether  the  Judge  was  wrong  in  granting  a 
joint  certificate  to  the  objectors  Nos.  2  and  3, 
it  is  sufficient  to  observe  that,  if  this  certificate 
has  been  granted  by  the  Judge  to  them  as 
representing  the  estate  of  Dhun  Monee,  such 
a  certificate  cannot  be  granted  under  the 
provisions  of  Act  XX VII.  df  i860;  but,  if 
granted  to  them,  as  it  would  app^r  to  be  on 
our  construction  of  the  Judge's  decision  (such 
certificate  not  being  on  the  record)  as  repre- 
senting the  estate  of  Pertab  Chunder,  the 
objection  is  not  tenable. 

The  appeal  will  be  dismissed  with  costs. 


The  26th  November  1873. 

Present : 

The  Hoa'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Declaratory  Soit—Res-judicata— Presumption 
under  Act  X.  of  1859,  s.  4. 

Cases  Nos.  49,  50,  and  51  of  1873. 

Special  Appeals  from  a  decision  passed  by 
ihe  Subordinate  ^udge  of  Kungpore, 
dated  the  6th  September  18^2,  reversing 
a  decision  of  the  Moonsiff  of  that  Dis- 
trict, dated  the  igth  June  iSyi. 

Ishan  Chunder  Roy  Chowdhry  (Defendant), 

Appellant^ 

versus 

Bhyrub  Chunder  Doss  and  others 
(Plaintiffs),  Respondents, 


Bab 00s  Sreenath  Doss,  Mohinee  Mohun 
Roy,  and  Tarinee  Kant  Bhuttacharjee 
for  Appellant. 

Baboos  Unnoda  Persad  nanerjee  and 
Doorga  Mohun  Doss  for  Respondents^ 

A  zemindar  having^  sued  a  ryot  for  rent,  the  defend- 
ant pleaded  to  a  lower  rate  than  that  claimed,  and  set 
up  a  mokurruree  tenure.  The  suit  was  decreed,  and  an 
appeal  therefrom  was  dismissed.  The  ryot  then  broug^ht 
an  action  in  the  Civil  Court  to  have  it  declared  that  he 
had  a  mokurruree  tenurQ.  This  suit  was  dismissed  by 
the  first  Court  ;  but  the  Lower  Appellate  Court  revers- 
ed the  decision,  rclyinpr  mainly  upon  a  presumption 
under  s.  i  of  the  Kent  Law  : 

Held  that  the  declaratory  suit  was  not  barred  by 
the  Deputy  Collector's  decision  in  the  rent-suit  : 

Hklu  that  the  Lower  Appellate  Court  was  wron^in 
raisin}^  the  presumption  of  uniform  payment. 

Kemp,  J, — The  defendant  (the  zemindair) 
is  the  appellant  in  these  cases.  It  is 
admitted  that  one  judgment  will  govern  the 
three  appeals.  The  ryot  was  originally  sued 
by  the  zemindar  for  rent.  The  zemindar 
pleaded  that  the  jumma  hitherto  paid  by  the 
ryot  was  Rs.  23-6:8  ;  the  defendant  (the 
ryot)  pleaded  that  the  jumma  was  only 
Rs.  23-2-8,  and  he  also,  in  the  rent-suit,  set  up 
a  mokurruree  tenuis.  The  Depu  ty  Collector 
held  that  the  mokurruree  had  not  been 
established,  and  that  the  gozashta  jumma 
was  as  stated  by  the  zemindar.  He  there- 
fore gave  the  zemindar  a  decree,  and  on 
appeal  this  decision  was  affirmed  by  the 
superior  CourL  The  ryot  then  brings  the 
present  suit  to  have  it  declared  that  he  has  a 
mokurruree  tenure.  It  is  clear  that  this  is  a 
declaratory  suit. 

Subsequent  to  the  plaint  being  filed,  the 
first  Court  directed  the  plaintiff  to  file  an 
additional  stamp,  inasmuch  as  the  stamp  on 
which  the  plaint  was  originally  engrossed 
was  not  equal  to  Rs.  10,  which  is  the  stamp 
required  for  a  declaratory  suit. 

The  zemindar  took  several  objections,  first 
that  the  suit  was  barred  under  the  provisions 
of  section  2,  Act  VIII.  of  1859  J  that  the 
question  of  the  mokurruree  title  of  the 
plaintitf  (the  ryot)  had  been  disposed  of  in 
the  rent-suit,  and  could  not  be  re-opened  in  a 
suit  in  the  Civil  Court.  He  also  on  the 
merits  stated  that  the  plaintiff  had  no 
mokurruree  right,  and  that  the  jumma  was  as 
stated  by  him  in  the  rent-suit,  namelv 
Rs.  23-6-8. 

The  first  Court  was  of  opinion  that  the 
ryot  (the  plaintiffj  had  entirely  failed  to 
prove  his  mokuriuree  right.  Tne  Moonsilf 
also  held  thai  the  **  hisabs  "  put  in  t^^^ihe 
plaintitf  had  not  been  proved,  and  he  there- 
fore dismissed  the  ryot's  suit. 
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On  appeal,  the  Subordinate  Judge  has 
reversed  that  decision.  The  Subordinate 
Judge  appears  to  us  to  have  relied  mainly 
upon  a  presumption  under  section  4  of  the 
Rent  Act.  He  appears  to  have  thought  that 
tl^e  ryot  had  established  payment  of  rent  at 
a  uniform  rale  for  a  period  of  twenty  years 
prior  to  suit.  The  Subordinate  Judge  also 
takes  objection  to  the  manner  in  which  the 
first  Court  had  examined  the  witnesses  with 
reference  to  the  "  hisabs,"  and  observes  that  it 
was  very  improper  of  the  MoonsitT  to  cover 
over  one-half  of  the  signatures  to  be  attested 
by  the  witnesses,  and  to  reject  their  evidence, 
because  the  witnesses  were  unable,  with  the 
signatures  so  covered,  to  identify  those  signa- 
tures ;  and  he  thought  that  that  was  an 
improper  way  of  examining  witnesses.  He 
held  that  the  ryot  had  proved  uniform  pay- 
ment for  twenty  years,  and  he  therefore  gave 
the  plaintiff  a  decree. 

The  zemindar  now  appeals.  The  first 
question  to  dispose  of  is  whether  the  deci- 
sion of  the  Revenue  Court  is  a  bar  to  the 
present  case  in  the  Civil  Court.  We  think 
that  decision  is  no  bar  to  the  present  suit. 
The  question  whether  tlfls  was  a  mokurruree 
or  not  was  not  in  issue  in  the  rent-suit;  the 
only  question  then  at  issue  being  what  was 
the  gozashta  jumma,  namely,'  whether  it 
was,  as  alleged  by  the  zemindar,  Rs.  23.6-8, 
or  Rs.  23-2-8  as  alleged  by  the  tenant — 
a  difference  of  4  annas,  and  on  that  issue 
the  finding  was  against  the  ryot.  There  is 
nothing  in  that  finding  to  preclude  the  ryot 
from  bringing  a  declaratory  suit,  as  he  has 
done  in  the  present  case. 

The  next  question  is  whether  the  Subor- 
dinate Judge  was  right  in  raising  a  presump- 
tion under  section  4.  Considerable  argu- 
ment was  heard  on  this  point.  We  think 
that  the  Subordinate  Judge  was  wrong  in 
raising  that  presumption.  The  suit  is  a 
declaratory  suit,  and  such  a  suit  is  not  pro- 
vided for,  either  by  Act  X.  of  1859,. or  Act 
VIII.  of  1869  (B.C.)  It  is  true,  as  contended 
by  Baboo  Unnoda  Pershad  Banerjee,  that 
Act  VIII.  of  1 869  (B.C.)  was  passed  to  amend 
the  procedure  in  suits  between  landlord  and 
tenant  ;  and  if  this  were  a  suit  which  comes 
under  Act  Vlll.  of  1S69  (B.C.),  the  proce- 
dure no  doubt  would  be  according  to  Act  VIII. 
of  1859;  but  section  34  of  Act  VIII.  of  1869 
(B.C.)  enacts  that,  *'save  as  in  this  Act  is 
"otherwise  provided,  suits  of  every  descrip- 
"tion  brought  for  any  cause  of  action  arising 
"  under  this  Act,  and  all  proceedings  therein, 
***^sV:all  be  regulated  by  the  Code  of  Civil 
"  Procedure  passed  by  the  Governor-General 


"  in  Council,  being  Att  VIII.  of  1S59."  ^ 
this  is  clearly  not  a  suit  brought  for  anj 
of  action  under  Act  VIII.  of  1869  (B  C.j. 
is  a  declaratory  suit  brought  by  the  plaintiff 
the  Civil  Court  to  establish  his  title, 
plaintiff,  therefore,  must  prove  his  case,  eiti 
by  a  written  contract,  such  as  a  pottah,  or 
satisfactory  evidence,  that  his  tenure  was 
existence  at  the  time  of  the  Perman4 
Settlement,  and  that  he  has  paid  a  anifi 
rate  of  rent  ever  since. 

Now,  in  this  case,  the  ryot  has  filed 
poiiah;  he  has  given  no  satisfactory  reas 
why  h«  was  unable  to  file  his  pottah ;  he 
not  stated  when  the  tenure  was  created  ; 
has  only  put  in  some  **  hisabs,"  which  do 
extend  further  back  than  1235.  We  thii 
therefore,  with  the  first  Court,  that  the  plah 
iff  has  wholly  failed  to  establish  his  moki 
ruree  title.  We  reverse  the  decision  of 
Subordinate  Judge,  dismiss  the  suits  of 
ryots  (the  plaintiffs),  and  decree  these  api 
with  costs  payable  by  the  ryots  (speci 
respondents). 


The  26th  November  1873. 

•'  Present  : 

The  Ilon'ble  W.  Markby  and  E.  G.  Birch^ 

Judges. 

# 

Regfulation  XIX.  of  1793,  s.  6—  Dependaat 
Talookdar— Forfeiture  of  Lease. 

Case  No.  410  of  1873. 

I 
Special  Appeal  from  a  decision  passed  hy  \ 
the  Subordinate  Judge  of  Midnapore,  \ 
dated  the  6th  September  18'/ 2,  affirming  \ 
a  decision  of  the  Sudder  Afoonsiff  of 
that  District,  dated  the  i6th  September 
i8yi, 

Junmejoy  Mullick  and  another  (Plaintiffs), 

Appellants, 

versus 

Gunga  Ram  Dutt  ancf  another  (Defendants), 

Respondents, 

Bab  COS  Kalee  Mohun  Doss  and  Ram 
Churn  Mitter  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

A  lessee  whose  interest  is  that  which  is  decl&red 
by    Regulation  XIX.  of    1793}  s.  6>  is  a  depeodaot 
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JDokdar,  and  does  not  forfeit  his  lease  by  simply 
IKkting  to  renew  his  temporary  settlement  on  its 
^ratios. 

I  Markby,  y. — We  see  no  reason  to  interfere 
iitb  the   ju4gr[nent  of  the  Lower  Appellate 
fourt  in  this   case.     The  third  ground  of 
|H)eal  is  that    the  term  of  the   settlement 
^der  which  Eshan  Chunder  held  the  lands 
|aving  expired,  and  no   fresh  arrangement 
teving  been  entered  into,  the  possession  of 
onga  Ram,  who  derives  his  title  from  Eshan 
lunder,  ought  to  have  been  held  to  be  that 
a  trespasser,  and  the  suit  of  the  plaintiffs, 
!cial  appellants,  for  khas  possession,  ought 
have  been  decreed.     It  seems  that  "Eshan 
Siunder  was    a  person  whose   interest   was 
'  ^  which  is  declared  by  section  6,  Regu- 
ion  XIX.  of  1793,  ^^  ^^"^  being  under 
beeghas,    and    having    been    resumed 
Government   on  its  own  behalf.     The 
J.  jvernment    subsequently    transferred    its 
tngbls  to   the    plaintiff.     Now   the   interest 
^hich  Eshan  Chunder  would  take  under  the 
provisions    of    that    sectiort    is    that    of    a 
4cpendaot  talookdar,  and  no  provision  of 
hw  has  been  shown  to  us  by  which  a  depend- 
ant talookdar    forfeits   his  interest  by  the 
simple  reason  that  no  fresh  arranorement   is 
made  by  him  on  the  expiration  or  his  tem- 
porary settlement.     It  is  now  urged  that  it  is 
Alleged  in  the  plaint  that  he  refused  to  take  a 
fresh  settlement.     What  the  effect   of  that 
refusal,  if  proved,  would  have  been,  it  is  not 
■necessary  for  us  to  consider,  because  there 
does  not  appear  to  have  been  any  attempt 
to  establish    that   allegation    by   evidence. 
Neither  Court  has  found  it  to  be  a  fact  that 
there  was  such  a  refusal,  and  there  is  no 
ground  of  appeal.     The  lower  Courts  ought 
to  have  found  that  this  refusal  took  place. 
The  contention  was  that  Eshan  Chunder  had, 
by  simply  omitting  to  renew  his  temporary 
settlement,  forfeited  his  lease,  and  the  real 
question  which  was  discussed  in   the   lower 
Courts  and  upon  which  the  plaintiffs  have 
Jailed,  and  we  think  rightly,  was  that  the 
'merest  of  Eshan  Chunder  was  that  of   a 
jotedaronly,  whereas  in  the  words  of  the  law 
>t  is  quite  clear  that  Jiis  interest  was  that 
of  a  dependant  talookdar. 

The  special  appeal  will  be  dismissed  with 
costs. 


The  27th  November  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Right  of  Fishery  (J ulkur)^River— Channels. 

Case  No.  120  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rungpore,  dated 
the  2yth  September  18^2,  affirming  a 
decision  of  the  Officiating  Subordinate 
Judge  of  that  District,  dated  the  ijth 
March  iSy2. 

Krishnendro  Roy  Chowdhry  (Defendant), 

Appellant^ 

versus 

Maharanee  Sumo  iMoyee  (Plaintiff), 
Respondent. 

The  Advocate-General  and  Mr.  C.  Jackson 
and  Baboos  Gopal  Lall  Mitter,  Kalee 
Mohun  Doss,  and  Doorga  Mohun  Dass 
for  Appellant.       • 

Baboo  Sreenalh  Dass  for  Respondent. 

A  party  ownint*  the  riorht  of  fishery  in  a  river  from 
the  time  of  the  permanent  settlement  is  at  liberty  to 
exercise  that  right  in  th^.  open  channels,  and  also  in  all 
ciosinsr  or  closed  channels  abandoned  by  the  river  up  to 
the  time  when  the  channels  become  finally  closed  at 
both  ends,  i.e.,  so  long  as  fish  can  pass  to  and  fro. 

Ainslie,  J. — The  question  at  issue  in  this 
case  is  one  oijulfiur.     The  plaintiff,  respond- 
ent, claims  the  right  as  part  of  her  juiliur 
Dig    Dhooiia.     The    defendant's    case,  .  as 
stated  by  the  Judge  of  the  first  Court,  was 
that  the  julkur  was  appurtenant  to  his  estate 
of  Bhitterbund,  the  land  adjacent  on  both 
sides  and  subjacent  belonging  thereto,  and 
that  there  was   no  communication  with  the 
!  river.     The  issues  raised  by  the  Subordinate 
!  Judge   were,    as   far   as   it   is    necessary  to 
consider  them,  in  the  first  place,  whether  the 
plaintiff' was  estopped  by  previous  admissions  ; 
and,  second,  whether  the  julkur  in  suit  was 
a  parcel  oijulliur  Dig  Dhooiia,  or  whether 
by  its  condition  and  local  position  it  was  the 
flight  of  the  plaintiff  or  of  the   defendant. 
The  Subordinate  Judge  says  that  it  is  not 
denied  by  the  defendant  thatyW/&«r  Dig  Dhoo- 
iia belongs  to  the  plaintiff,  and  he  goes  on 
to  say  that  this  right  is  proved  by  the  decree 
of  the  31st  of  July   1861.     Then  he  says 
that  the     Dhulna     river     formerly     flowed 
through  what  is  now  the  churrah  or  disputed 
[Julkur;  that  before  the  Dhulna  flowed  there, 
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The  28th  November  1873. 
Present : 

The  Hon'ble«F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

•         ,      Obiter  Dicta—Evidence. 

Case  No.  69  of  1873. 

Spicial  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chitiagongy 
dated  the  12th  July  i8y2,  reversing  a 
decision  of  the  Moonsiff  of  Howrahy 
dated  the  i^th  March  i8j2. 

HaroDossDosteedar  (one  of  the  Defendants), 

Appellant, 

versus 

Sreemutty  Haro  Pria  (Plaintiff),  Respondent, 

Baboo  Debendro  Narain  Bose  for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

A  presumption  made  in  a  former  case,  beine  only  a 
dictum  with  reference  to  a  matter  immaterial  to  the 
decision  of  that  suit,  cannot  be  proof  of  the  thing 
presumed. 

Ainslie,  J, — The  judgment  of  the  Lower 
Appellate  Court  in  this  case  must  be  set 
aside!  The  Subordinate  Judge  is  clearly 
wrong  on  the  point  of  law  that  there  is  a 
distinction  between  brothers  who  have  never 
separated  and  brothers  who  have  re-united 
after  separation  in  respect  of  the  succession 
to  the  property  of  a  deceased  brother.  The 
point  has  been  decided  in  several  cases,  and 
it  is  unnecessary  to  go  into  it  at  length. 

Then,  as  to  the  facts,  it  is  quite  clear  that 
his  judgment  is  wrong  in  several  particulars. 
He  says  that  the  defendant  Huro  Doss  states 
that  the  plaintiff's  husband,  Kishen  Churn, 
lived  separately,  and  the  remaining  three 
brothers  lived  together ;  but  that  there  is  no 
evidence  on  the  record  to  show  that  they 
lived  together.  It  has  been  shown  to  us  that 
this  is  a  mistake  altogether,  as  there  is  evi- 
dence whatever  it  may  be  worth. 

Then,  again,  he  relies  upon  a  former  deci- 
sion, and  says :  "  Again  the  fact  of  the 
"plaintiff's  husband  being  proprietor  in 
'*  possession  of  the  8-annas  share  on  the 
ground  of  inheritance  from  his  father  and 
brothers  has  been  proved  by  the  deci- 
"  sion  No.  I  (of  1866)  filed  by  the  plaintiff." 
Now  nothing  of  the  kind  could  possibly  be 
proved  by  that  decision,  because  the  plaintiff 
in  that  case  had  only  claimed  contribution  to 
the  extent  of  4  annas;  he  had  waived 
Vljat,  on  the  defendant's  statement,  he  might 
have  claimed,  and  the  point  whether  he  was 


entitled  to  4  annas  or  €  annas  did  not 
The  Judge,  in  that  case,  has  undoa! 
stated  that  presumably  he  would  be  entit 
to  8  annas ;  but  that  is  no  decision  at  all,  ki 
only  a  dictum   with  reference  to  a   mi 
wholly  immaterial  to  the  decisioa    of 
suit. 

Then,  on  the  point  of  limitation,  he  goes 
the  same  decision,  and  makes  considei 
use  of  it ;  in  fact,  but  for  that  decision,  it 
extremely  doubtful  whether  the  jadj 
would  not  have  been  quite  the  other 
The  judgment  of  the  Lower  Appellate  C< 
appeals  to  us  altogether  faulty,  and 
seems  to  be  no  reason  for  interfering 
the  judgment  of  the  first  Court.  We  th< 
fore  restore  that  judgment,  reverse  the  d< 
sion  of  the  Lower  Appellate  Court,  and  d< 
this  appeal  with  costs. 


« 
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The  28ih  November  1873. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie^- 

Judges. 

Right   of  Suit— Delegated   Powers— Prii 

*     Evidence. 

Case  No.  1790  of  1872. 

Special    Appeal  from    a     decision     pi 
by  the  Subordinate  Judge  of  Rafshahy^ 
dated  the  ^th  September    18^2^  ajfirmii 
a    decision    of  the    Moonsiff  of   Puh 
dated  the  12th  October  i8ji, 

Gobind  Chunder  Dutt  (Defendant), 
Appellant, 

versus 

Oodoy  Chunder  Sen  (Plaintiff),  RespondenlJ^ 

Baboos  Sreenath  Doss,  Grija  Sunkur  Jli^ 
joomdar,  and  Shushee  Bhoosun  DuilifA 
Appellant. 

Baboos  Bungshee  Dhur  Sen  and    Romesl 
Chunder  Milter  for  Respondent. 

When  a  suit  is  instituted  by  a  person  whose  right 
represent  the  nominal  qjaintiff  is  challenge  by  tl 
defendant,  such  person  is  bound  to  prove  that  he  hi 
been  properly  authorized  to  sue  as  he  does,  and  tobrii 
into  Court  the  primary  evidence  in  his  possession. 

Ainslie,  J, — Wb  think  this  suit  ought  toj 
be  dismissed.     It  is  perfectly  clear  that 
was   instituted   by   a   person  who   had 
right    to  represent    the    nominal    plainiif^l 
Mr.  Macintosh,  at  all.     Mr.  Macintosh  gave[ 
a  power  to  Mr.  Terry,  or  is  supposed  to  hai 
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|ven  a  power  lo  Mf.  Terry,  who  give  a 

rwer  to  Oodoy  Chunder,  who  gave  a  power 
PimcHanund   Rioai,  who,  after  these  suc- 
(ewive  delegations,  lakes   upon   himself   lo 
^a  Mr.  Macintosh's  name.     The  defendant 
ttected    fr«tn  the  very   first  that   the    suit 
|u  Dot    iosiituied    by    a    persou    properly 
hborized.     Under   the    circumstances   the 
|fc?n!iff   was    bound    to   prove    the    powers 
-rrr--5sively    given,     supposing    th»    thoie 
-■>,   if   proved,  did  convey  a   right    to 
.:unand    Kaoot    to    use    the    name    of 
.'■■[. icintosh.    The  very  first  step  of  proof  is 
u:i:ing.     There  is  no  power  from  MtT  Mic- 
nijah  10  Mr.  Terry  on  the  record,  and  we 
ife  isked  to  accept,  in  lieu  of  it,  an  endorse- 
nent  on  the  power  given  by  iMr.  Terry  lo 
todoy   Chunder  by  a    Sub-Registrar,    who 
Wieved  that  the  original  power  from  Micin- 
teh  to  Terry  warranted  the  first    delegatioji 
"■  Tmry.     This  is  secondary  evidence  of  a 
nlerior  class,  if  evidence  ai  all.     The 
■■■.rj  evidence  was  in  the  possession  of 
f'.aimift  himself  or  of  bis  agent,  and  he 
»«  ijound,  on  the  challenge  of  the  defendant, 
O  bring  it  into  Court,     It  is  impossible  to 
^y.  as  ihe  muter  stands,  whether  Puncha- 
nod  Raoot  had  any  right  whatsoever  to  sign 
r.  Macintosh's  name,  or  whetliel»iMr.  Mac- 
tosh  is  in  any  way  bound  by  what  Punchi- 
Inpd  does. 

[The  special  appeal  will  be  allowed,  and 
■Tie  jndgments  of  the  lower  Courts  reversed 
Tib  costs  payable  by  the  respondent,  who 
»  appeared  and  opposed  the  appellant,  and 
K  on  tlie  examination  of  the  vakalumama 
i  to  be  Oodoy  Chunder. 

The  3rd  December  1873. 

PresinI : 

Tbe  llon'ble  F.  B.  Kemp  and  VV.  Ainslie 

Judges. 

Certificate  under  Act  XXVII.  of  iMo-Widow 

—Adopted  Son. 

Case  No.  270  of  1873. 

Mmtilaneou,  Appeal  from  an  onler  p,us,d 

■>■   thi    Judgt    of  T.pperah,     dated    the 

■'j'fl  June  rSy^. 

ilisiiimbhur  Shaha  Chowdhry,  Appellant. 

Sreemuity  Phool  Mala  Chowdhrain, 

Respondent. 

■Moo  Bykunt   Nath    Don   for    Appellant. 

'  Moo  Kishcn  Dyal  Roy  for  Respondent. 

fcSjWw,    ."ho  i-i    admilleJIy  the    heires.    of    the 
W^%  elsimiog  under  a  ivill  exocuteJ  \n  hpr  h,,,. 


Kemp,  J. — Wi  think  this  ipecial  appeal 
must  be  dismissed  with  costs.  Ii  is  clear  in 
this  case  that  the  widow  of  the  late  Kristo 
Mungiil  Riy  ha?  obtained  a  certificate  under 
the  provisions  of  Act  XXVII.  of  1660.  The 
petitioner,  alleging  himself  to  be  the  adopted 
son  of  Kristo  Mungul  Roy.  applies  for  a 
certificate,  and  asks  the  Court  to  cancel  the 
certificate  granted  to  the  widow.  The  widow 
opposes  this  application,  and  sets  up  a  will 
executed  by  h;r  husband,  unler  which  she 
chxims  a  life-interest  in  the  property.  She 
also  contends  that  the  adoption  is  not  a  legal 
one  on  various  grounils. 

The  Judge  has  refused  to  recall  the  cerli- 
ficaie  granted  to  thi  widow,  and  has  referred 
the  petitioner  to  a  regular  suit.  The  grounds 
of  appeal  are  that  the  Lower  Appellate  Court, 
after  finding  that  the  will  is  forged  and 
fraudulent,  is  wrong  lo  withhold  jurisdiction, 
and  not  to  recall  the  certificate  obtained  by 
fraud. 

The  Juii?e  b.is  nfit  founl  tint  Ihe  will  is 
forged  or  fraudulent;  h;  siys  it  may  be  a 
spuiious  (iocumsnt,  and  hs  has  also  made 
some  remarks  as  to  the  adoption  which  he 
seems  to  have  doubted  ;  but,  be  that  as  it  may, 
it  is  clear  that,  in  so  far  as  the  question  as  to 
who  is  to  be  Ihe  proper  personal  representa- 
tive of  the  deceased  is  concerned,  the  widow, 
who  is  admittedly  the  heiress  barring  this 
adoption,  is  undoubtedly  a  proper  person  to 
obtain  a  certificate  under  the  Act.  The  ap- 
pellant may  bring  his  suit  if  so  advised. 

Tlic  appeal  will  be  dismissed  with  cosla. 


The  5ih  December  1873. 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Representative  of  deceased  Decree-holder— Exe- 
cution—Co-dec  re  e- hold  era —Act  VIII.  of  1859, 
ss.  Z07&  210, 

Case  No.  238  of  1873. 

Miscdlaneoits  Appeal  from  an  order  passed  by 

the    Sitbordinale  Judge    0/  Bhaugulpore,  ■ 

dated  the  2gtk  April  18^3. 

Umrlih  Nauth  Chowdhry  and  another 

(Jniigment-debtors),  Appellants, 

Chunder  Kishore  Singh  ( Decree -h old e t"), ' 
Respondent. 
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Mr.  M,  L.  Sandel  for  Appellants. 

Baboos  Hefn  Chunder  Banerjee  and  Gocool 
Chundir  Sircar  for  Respondent. 

•The  representative  of  a  deceased  person  in  whose  fa- 
vour a  decree  has  been  made  cannot  daimr  execution  as 
a  matter  of  strict  right ;  but  must  satisfy  the  Court  un- 
der s.  2IO,  Civil  Procedure  Code,  that  it  is  proper  that 
he  should  be  allowed  satisfaction  of  the  decree  ;  and  the 
Court  cannot  determine  the  question  without  hearing 
the  opposite  side. 

A  co-decree -holder  has  no  right  to  claim  execution 
unless  he  satisfies  the  Court,  within  the  provisions  of 
s.  207,  that  there  was  sufficient  cause  for  his  asking 
to  have  execution  alone ;  and  in  order  to  this,  the 
Court  must  hear  all  that  the  judgment-debtors  have 
to  urge  against  the  application. 

Phear,  J, — There  appears  to  have  been 
unfortunate  irregularity  and  confusion  in  the 
treatment  of  this  matter  by  the  lower 
Court. 

One  Chunder  Kishore    Singh,   called  in 
these   papers   before   ut  the  decree-holder, 
applied  to  the  Subordinate  Judge  to  obtain 
execution  of  certain  decrees  against  Umriilx 
Nauth    Chowdhry    and    others,  judgment- 
debtors.    The  case  of  ihe  applicant  was  that 
he  was  the  son-and-heir  of  one  Munrunjun 
Singh,  the  decree-holder.     The  answer,   as 
we  understand  it,  which  was  put  in  by  the 
judgment-debtors  or  some  of  them,  to  meet 
this  application,  was  in  effect  this :  First,  that 
you   are    applying    for    the    execution    of 
several    decretal    orders,    and    Munrunjun 
Singh  was  not  in  fact  a  party  to  all  those 
orders.     Next,  that,  even  in   regard  to  the 
decretal  orders  to  which  he  was  a  party,  he 
was  only  a  co-decree-holder  with  others,  and 
those  others  you  have  not  joined  with  you 
in  this  application.     And,  thirdly,  although 
you  may  be  the  son-and-heir  of  Munrunjun 
Singh,  still  you  have  no  right  to  represent 
him  in  this  matter,  because  he  was  only  a 
furzee   party    in   regard    to    those   decretal 
orders. 

These  objections  seem  to  be  of  very  con- 
siderable importance  ;  each  one  of  them  goes 
immediately  to  the  right  of  the  applicants  to 
have  the  order  for  which  they  ask. 

To  take  the  last  of  them  first.  The 
representative  of  a  deceased  person  in 
whose  favour  a  decree  has  been  made  can- 
not «,claim  execution  of  that  decree  as  a 
matter  of  strict  right.      According  to  the 


provisions  of  section  210  of  the  Civil  P 

dure  Code,  he  must  first  satisfy  the 

that  it  is  right  and  proper  that  he  shooid 

allowed  to  have  execution  and  satisfactioa 

the  decree.    The  Court  could  not  dct 

a  question  of   this  kind   rightly,  nnleai 

heard  from  the  opposite  side,  that^is,  tbej 

ment-debtors,  all  the  objections  that  codd 

urged  to  the  application.    Again,   evea 

Munrunjun  Singh  had  been  before  the 

supposing  it  to  be  true,  as  the  jud 

debtors  allege  that  ht  was  only  a  co-dec 

holder  with  others,  he  would  have  no  rig 

claim*  execution  of  the  decree  on  his 

application    alone   unless    he  satisfied 

Court  within   the  provisions  of  section 

of  the  Civil  Procedure  Code  that  there 

sufficient  cause  for  his  asking  to  have 

I  cution    alone.     And   he  could   not  ri 

satisfy  the  Court  to  that  effect  in  the  absei 

of  the  other  side.    The  Court  ought  to  ' 

heard  all  that  the  judgment-debtors  had 

urge  against  granting  his  application,  and 

ought  particularly  to  scrutinize  such  reasons 

he  might  give  for  not  joining  the  other  p 

with  him.     In  the  present  instance,  we 

told  by  the  judgment-debtors  that  they 

paid  the   co-decree-holders  of  Mannmf 

Singh  than  shares,  whatever  they  may  be, 

the  money  due  under  the  different  decrees, 

at  any  rate  some  of  these  moneys.     If  that 

so,  and  moreover,  if  that  payment  has 

made  out  of  Court,  as  it  is  said  it  has 

and  within  the  scope  of  section  206  of 

Civil  Procedure  Code,  itisespecially  im 

that  these  decree-holders  should  be  before 

Court  when  the  question   is  discussed 

dealt  with  whether  Munrunjun  Singh  or 

representative    should    be   allowed   to  ha^ 

execution  of  the  whole  decree  alone.     A 

it  need  hardly  be  remarked  in  addition  tl 

it  is  a  most  serious  question  for  the  jadgm 

debtors  whether   Munrunjun    Singh,  wl 

the  present  applicant  seeks  to  represent, 

entitled  to  execute  all  the  decrees  or  not; 

It  therefore  seems    on  the  whole,  that  that 

has  been  an  entire  miscarriage  of  the  presefll 

matter  in  the  Court  below,  and  according^ 

we  feel  ourselves  obliged  to  reverse  the  deci* 

slon  of  the  Subordinate  Judge,  and  send  tbe 

case  back  to  him  for  re- trial  and  re-hearing* 

The  appellant  will  have  his  costs  in  this 

Court,  and    we  allow   one  gold  mohar  for 

pleader's  fees. 
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The  5th  DeAmber  1873. 

Prestnl : 

fhc  Hon'blje  Sir  Richard  Couch,  Kf.,  Chief 
Juitice,  and  the  Honble  F.  A.   Glover, 

^udge. 

* 

Decree  for  a  Knbooleut— Act  X.  of  1859,  s.  81. 
Cas^  No.  482  of  1873. 

special  Appeal  from  a  decision  passed  by  the 
j  Officiating  Judge  of  East  Burdzvan,  dated 
I  the  2^h  December  18'^ 2,  affirming  a  deci- 
I  sion  of  tht  Moonsiff  of  Pothna,  dated  the 
'  JO/A  May  i8y2, 

! 

Shaikh  Misser  (Defendant),  Appellant^ 

I 

I  versus 

\        Kazee  Syud  Naser  Ali  (Plaintiff), 
\  Respondent,  ^ 


I 


jBahoo  Umbika   Churn  Bose  for  Appellant. 


J        Baboo  Bama  Churn  Banerjee  for 
I  Respondent. 

I  fidore  a  decree  which  requires  a  person  to  execute  a 
pubookat  can  be  used  as  evidence  of  the  amount  of  the 

tdumable,  the  decree-holder  must  take  the  steps 
rribed  in  Act  X.  of  1:^59,  s.  81. 

i 

[   Qouchy      C,y,  —  The    plaintiff      having 

5»htaiDed  a  decree  in  a  resumption-suit    in 

'April  1867,  brought  a  suit  for  a  kubooleut, 

faid  obtained  an  ex-parte  decree  against  the 

^«tendant  on   the   loih  of  February   1868. 

Nothing  appears  to  have  been  done  upon  this 

decree  in  accordance  wiih  section  81,  Act  X. 

of  1859,  which  is  applicable  to  these  proceed- 

^1^8 ;  hot  the  plaintiff  brings  a  suit  on  the 

•oth  of  April  1872  to  recover  rent  according 

to  the  ex-par te  decree.  * 

I  Section  81  says  that  where  there  is  a 
Ijlecree  given  for  the  delivery  of  a  kubooleut, 
^  the  person  required  by  the  decree  to 
"^^ccute  the  kubooleut  shall  refuse  to  execute 
^e  same,  the  decree  shall  be  evidence  of  the 
ioanl  of  rent  claimable  from  him,  and  a 
>y  of  the  decree,  under  the  seal  and  sig- 
^we  of  ihe  Court,   shall   have  the  same 


force  and  effect  as  a  kubooleut  executed  by 
such  person. 

Here  the  plaintiff  has  not  done  that  which, 
by  the  terms  of  this  section^  is  necessary 
before  he  can  use  the  decree  as  evidence  of 
the  amount  of  the  rent  claimable,  anfl  in  the 
same  way  as  if  a  kubooleut  had  been  execut- 
ed by  the  defendant.  The  omission  of  the 
plaintiff  to  require  the  defendant  to  execute 
a  kubooleut  is  most  material,  for  the  decree 
being  ex-par  te,  the  defendant  says  that  he 
did  not  know  of  it;  and,  if  any  steps  had 
been  taken  to  execute  it,  and  he  had  been 
required  to  give  a  kubooleut,  he  could  have 
made  an  application,  under  section  58  of  Act 
X.,  to  have  the  decree  set  aside.  He  was  not 
able  to  do  this,  and  the  Court,  in  this  suit, 
ought  to  have  seen  that  the  plaintiff  had 
complied  with  section  81  before  it  gave  to 
the  decree  in  the  suit  for  the  kubooleut  the 
effect  of  fixing  the  amount  of  the  rent  which 
the  defendant  was  to  pay. 

A  case  in  the  22  Weekly  Reporter,  page 
273,  has  just,  while  we  are  giving  judgment, 
been  referred  to,  and  therefore  we  need  not 
say  anything  more^than  that  it  is  in  point, 
and  we  quite  concur  with  it.  It  is  the 
opinion  which  I  had  come  to  before  the 
case  was  brought  to  our  notice.  The  decrees 
of  both  the  lower  Courts  must  be  reversed, 
and  the  suit  of  the  plaintiff  dismissed  with 
costs  in  all  the  Courts. 


The  5th  December  1873. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Rent-8uit~Notice  of  Enhancement. 

Case  No.  492  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 

Judge  of  West  Burdwan,  dated  ihe  slh 

December  i8y2,  affirming  a  decision  of  the 

^  Moonsiff  of  Burjorahy  dated  ihe  2nd  Sep* 

tember  i8y2. 

Banee  Madhub  Chowdhry  (Defendant), 

Appellant, 

versus 

Tara  Prosunno  Bose  (Plaintiff),  Respondent, 

Baboo  Tarucknath  Sen  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

A  notice  of  enhancement  ought  to  inform  the  tenant 
or  ryot  of  the  grounds  on  which  the  landlord  seeks  to 
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have  the  higher  rent,  and  not  merely  to  specif]^  all  the 
grounds  mentioned  in  the  rent-law,  some  of  which  may 
apply  to  one  part  of  the  land,  and  some  to  another. 

Couch,  C.^. — The  Act  provides  that  an 
nnder-tenant  or  ryot  shall  not  be  liable  to 
pajr  a  higher  rent  unless  a  written  notice  is 
served  upon  him  specifying  the  rent  which 
was  demanded  cf  him  for  the  ensuing  year, 
and  the  grounds  upon  which  an  enhancement 
of  rent  is  claimed.  The  intention  of  that  is 
that  the  under-tenant  or  ryot  shall  be  in- 
formed  of  the  grounds  upon  which  the  land- 
lord seeks  to  have  the  higher  rent.  This  is 
not  satisfied  by  giving  a  notice  specifying  all 
the  grounds  of  enhancement  mentioned  in 
the  Act,  some  of  which  may  apply  to  one 
part  of  the  land,  and  some  to  another.  It 
leaves  the  tenant  in  uncertainty  as  to  the 
grounds  upon  which  the  higher  rent  is 
demanded.  It  does  not  give  him  the  inform- 
ation which,  we  think  ii  was  intended,  he 
should  have.  In  this  case  there  are  59  plots 
of  land  containing  altogether  124  beeghas. 
It  is  impossible  to  suppose  that  the  same 
grounds  of  enhancement,  even  if  they  were 
consistent,  would  apply  to  every  plot.  One 
part  may  be  subject  to  ^hancement  on  one 
ground,  and  another  part  on  another,  and 
this  notice  does  not  enable  the  tenant  to  tell 
what  it  is  that  the  landlord  really  asserts  as 
to  his  right  to  enhance. 

The  notice  in  the  first  of  the  two  cases 
which  have  been  quoted,  that  in  8  Weekly 
Reporter^*  was  not  similar  to  the  notice  in 
this  case.  The  decision  in  that  case  cannot 
perhaps  be  considered  as  an  authority  for  any- 
thing more  than  that  the  notice  must  be  such 
as  to  enable  the  tenant  to  understand  upon 
what  ground  the  enhancement  is  claimed. 

As  to  the  recent  case  in  20  Weekly  Report- 
er, we  do  not  know  what  the  form  of  the 
notice  was.  W^e  concur  in  the  rule  which  is 
generally  stated  there  that,  if  the  notice  is 
such  as  that  it  is  impossible  for  the  ryot  to 
know  what  case  he  has  to  meet,  the  notice  is 
bad.  The  defect  in  the  notice  cannot  be 
cured  by  the  landlord  when  the  case  comes 
on  to  be  tried,  abandoning  some  of  the  grounds 
stated  in  it.  He  has  no  right  to  keep  the 
tenant  in  a  state  of  uncertainty  as  to  what 
the  grounds  are  that  he  is  going  to  rely  upon. 
The  tenant  has  a  right  to  know  that  before- 
hand. 

In  this  case  we  think  the  notice  is  bad, 
and  that  the  decrees  of  the  lower  Courts 
should  be  reversed,  and  the  suit  be  dismissed 
with  costs. 

•  Page  330. 


The  nth  D^ember  1873. 

Present : 

The  Hon'ble  J.  fi.  Phear  and  G^G.  Moni% 

Judges. 

Petitions — ^Witnesses— Endence. 

Cases  Nos.  224,  225,  253,  300,  and  301 

of  1873. 

Special  Appeals  /rom  a  decision  passed 
the  Judge   0/  Shahab^dr   dated  the  p 
September    iSya^    modifying   a  decree 
the    Moonsiff  of  thfit  District,   dated  ti 
2gth  June  i8*j2, 

Mohun  Sahoo  and  others  (Plaintiffs), 
Appellants, 

versus 

Chuttooirlowar  (Defendant),  Respondent. 

Mr,    Mun     Mohun    Ghose  and    Bah0$ 
Mohendro  Lall  Milter  for  Appellants. 

Baboo  Rally  Kishen  Sein  for 
Respondent. 

Where  a  party  asks  others  to  verify  his  sig^nature  to  a 
petition,  or  to  identify  him  as  one  of  the  petitioners,  it 
amounts  to  an  allegation  on  his  part  tha  t  he  made  tiie 
statements  which  appear  in  the  petition,  and  is  as  effect- 
ive evidence  against  the  party  making  the  request  as  if 
the  petition  were;  in  fact  filed. 

Phear,  J. — Wk  have  here  five  different  suits 
brought  up  to  us  simultaneously  on  appeai, 
because  they  have  been  all  determined  in  the 
Lower  Appellant  Court  by  one  jndgroeot 
It  seems  to  be  unfoi\unate  that  this  shoaid 
have  been  the  case.  Of  the  five,  two  were 
against  Chuttoo  Mowar;  two  others  agaiost 
Bahorun  Mowar;  and  the  fifth  was  against 
Raj  want  Mowar.  They  were  instituted  at 
different  times,  and  ought  properly  to  have 
been  each  tried  upon  its  own  merits,  i./^  ^^ 
upon  the  materials  put  before  the  Court  la 
the  particular  case.    The  result  of  tryii^ 
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m  all  together  has«been  that,  inasmuch 
the  jadgment  of  the  Lower  Appellate 
ourt  is  certainly  materially  defective  in  one 
irticular,  the  decision  falls  to  the  ground 
t  all  the  cases  at  once. 

The  platnliff  in  all  five  cases  sued  upon 
e  footing  of  a  knbooleut  which,  he  s^id, 
e  respective  defendants  had  given  him. 
I  the  different  cases  the  kubooleut  seems  to 
ftve  been  attempted  to  be  proved  by  oral 
isiimony,  and  in  the  cases  against  Chuttoo 
[owar  and  Bahorun  Mowar,  the  testimony 
[  the  witnesses  was  corroborated  by  the 
roof  of  a  so-called  petition,  in  whith  the 
efendants  were  represented  as  having 
^LQOwledged  the  kubooleut.  But,  in  the 
tth  case,  as  we  understand,  there  was  no 
Drroborative  evidence  of  this  kind  ;  never- 
kless  the  Lower  Appellate  Court  has  been 
tA  to  suppose  that  the  character  of  the  evi- 
tence  in  all  the  five  cases  was  exactly  the 
axne. 

In  the  case,  which  is  Special  Appeal  No. 

r25,  the  first  suit  against  Chuttoo  Mowar, 

he  Judge   says  :    "  The   lower  Court,  on 

'the  ground    that    the   defendant's    father 

"acknowledged,  by  his  petition  dated   nth 

'•February  1865,  that  he  heW  the  said  land 

^  under    knbooleut,     decrees    tflfe    claim." 

kad  a  little  further  on  in  the  judgment,  the 

[odgc  says :   "  There  are  now  two  witnesses 

'called  to  the  kubooleut,  whose  evidence  to 

"prove  the  kubooleut  is  rejected  ;  and  there 

"remains  therefore  but  the  petition  of   the 

'*  nth  February  said  to  have  been  filed  in 

"  the  Collectorate  by  the  defend  ant's  ancestor. 

'*Now  I  observe  that  the  two  witnesses  to  this 

"point,  m.,  Luchmun  Pershad  and  Jugdun 

"Sahai,  each  states  that  they  attested  the 

"  petition  to  be  as  represented,  /.  e,,  that  they 

'*  signed  the   petition    returning    it   to  the 

"defendant's  father.     Their  signatures  were 

**  amply  to  the  fact  that  the  men  who  were 

"  represented  in  the  petition  as  the  petitioners 

**  were  known  to  them  ;  neither  of  them  say 

"that  the  petitioners  filed  that  petition  in 

"their presence;  and  from  the  whole  facts  of 

"the case  I  very  much  doubt  that  that  peti- 

"tion  was  ever  filed,  as  it  is  now  attempted 

"  to  be  made  out." 

Accordingly,  the  Judge  appears  to  think 

raat  this  petition  is  not  made  out  by  the 

plaimiffs,  made  out  to  be  of  any  value   as 

evidence,  and  he  disregards  it,  giving  in  the 

^  a  decree  which  may  be  said  to  be  favour- 

;  wl»  to  the  defendant  in  so  far  as  the  plaint- 

;  m  now  appeals  against  it.    But  the  Judge, 

ti  Ui  remarks  upon  this  petition,  stops  short 


of  saying  that  he  disbelieves  the  witnesses 
who  deposed  to  the  fact  of  the  defendant's 
father  having  broui^ht  it  to  them  for  their 
certificate  of  identification.        . 

Now  if  these  witnesses  are  truthful .  on 
the  point,  and  if  the  defendant's  father  di^, 
as  they  say,  represent  to  them  that  this  peti- 
tion was  his  petition,  and  asked  them  to 
verify  his  signature,  or  to  identify  him  as  one 
of  the  petitioners,  then  this  amounts,  as 
completely  as  can  be,  to  a  statement  on  the 
part  of  the  defendant's  father  to  these  wit- 
nesses of'all  that  is  contained  in  the  petition. 
If  it  be  the  fact  that  the  defendant's  father 
asked  them  to  represent  that  this  was  his 
petition,  it  amounts  to  nothing  more  nor  less 
than  a  statement  to  them  on  his  part  that 
he  made  the  statements  which  appear  in  the 
petition.  And,  if  the  Judge  believes  that 
such  a  statement  was  made,  it  was  just  as 
effective  an  evidence  against  the  defendant 
in  the  present  suit  as  if  the  petition  had 
been  in  fact  filed.  The  Judge  does  not 
explain  why  it  is  that  he  doubts  that  the 
petition  was  ever  filed.  We  are  told  that  it 
comes  into  the  record  of  the  case  from  the 
file  of  the  Collector,'  and  if  that  was  so,  and 
if  these  witnesses'  testimony  be  believed, 
the  natural  inference  is  that  it  was  filed  by 
the  petitioner,  or  at  the  petitioner's  request. 
But,  whether  this  be  so  or  not,  as  has  already 
been  remarked,  if  the  testimony  of  these 
witnesses,  as  to  the  representation  made  to 
them  by  the  defendant's  father,  be  trust- 
worthy, then  the  petition  is  as  good  evidence 
against  the  present  defendants  as  if  it  had 
been  in  fact  filed  in  the  Collectorate. 

On  this  ground  we  think  that  the  Judge 
has  wrongly  put  aside  evidence  which  he 
ought  to  have  considered  and  given  effect  to 
in  judging  of  the  merits  of  this  case. 
Although  this  petition  does  not  appear  to  have 
been  in  any  way  evidence  in  the  case  against 
Raj  want  Mowar,  still,  inasmuch  as  the  judg** 
ment  is,  by  which  this  case  is  determined, 
based  upon  it,  and  for  that  reason  cannot  be 
supported  in  its  present  shape,  the  decision  of 
the  Lower  Appellate  Court  must  be  reversed 
in  Rajwant  Mowar's  case  as  well  as  in  the 
others. 

Accordingly  we  reverse  the  decision  of 
the  Lower  Appellate  Court  in  all  these  five 
cases,  and  remand  them  to  that  Court  for 
re-trial. 

We  think  that  they  ought  to  be  treated 
separately,  and  each  one  made  to  depend 
upon  the  merits  special  to  it  which  appear 
in  its  own  record.  »  ' 

Costs  to  abide  the  event  in  all  these  cases. 
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The  1 2th  December  1873. 
Present : 

The  Hop'ble  W.  Ainslie,  Judge. 

Written  Contract— Variation— Evidence. 

Case  No.  1535  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24'PergunnahSy  dated 
the  yth  April  /<$'7J,  modifying  a  decision 
of  the  Moonstff  of  Diamond  Harbour^ 
dated  the  22nd  June  i8y2. 

Pearee  Mohun  Mookerjee  (Plaintifl), 
Appellant^ 

versus 

Brojo  Mohun  Bose  (Defendant),  Respondent. 

Baboo  Ashootosh  Mookerjee  for  Appellant. 

No  one  for  Respondent. 

In  order  to  establish  variation  in  a  written  contract, 
it  must  be  distinctly  pleaded  and  proved  when  and  how 
the  variation  took  place ;  the  mere  fact  of  a  kubooleut 
not  having  been  enforced  in  the  most  stringent  manner 
does  not  take  away  from  the  lessor  the  right  to  enforce  it. 

In  this  case  the  judgment  of  the 
Lower  Appellate  Court^must  be  reversed. 
The  plaintiff  sued  npon  a  kubooleut  which 
was  given  to  Government  many  years  ago. 
There  is  no  question  that  this  kubooleut  is 
a  genuine  document,  and  that  it  contains 
provision  that  the  rents  are  to  be  paid  in 
montlily  instalments.  The  Judge  says :  **  The 
"  question  therefore  appears  to  be  whether, 
''  by  so  doing"  (that  is,  not  taking  the  rents 
in  monthly  instalments),  ''  the  plaintiff  has 
''  led  the  defendants  to  suppose  that  he  has 
*'  substituted  another  agreement  for  that  into 
"  which  they  originally  entered ;  and  if  so, 
"  whether  he  is  now  debarred  from'  insist- 
ing on  the  terms  of  the  original  agreement 
being  carried  out.'' 

Now  the  defendant  clearly  holds  under  a 
'contract  reduced  into  writing.  If  that  con- 
tract had  been  varied,  I  hold  under  the 
authority  9f  the  case  reported  in  the  Special 
Number  of  the  Weekly  Reporter,  page  13, 
that  it  should  have  been  distinctly  pleaded 
and  proved  when  and  how  the  variation  took 
place.  The  mere  fact,  that  payment  of  the 
rent  has  not  been  enforced  in  the  most  strin- 
gent manner  in  which  the  zemindar  might 
have  enforced  it,  does  not  take  away  from 
him  the  right  to  enforce  it  now  whenever 
the  tenant  falls  into  arrears.  The  conse- 
quence is  that  the  plaintiff  must  obtain  a 
decree  for  arrears,  to  be  recovered  according 
tonke  instalments  entered  in  the  kubooleut, 
with  costs. 


The  1 2th  December  1873. 

Present  : 

The  Hon'ble  W.  Ainslie,  Judge. 

Rent-suit— Title-^Act  VIII.  (B  Q)  of  1869^ 

s.  X02. 

Cases  Nos.  711  and  712  of  1873. 

Special  Appeals  from    a  decision  passed 
the  Officiatin%  Judge  of  Dacca^  dated  < 
jtst  December  18^2,  reversing  a  dech 
of  the  Additional  Moonsiff  of  Mansck^ 
dateH  the  13th  September  t8y2. 

Shaikh  Dilbur  and  others  (Defendants)^ 

Appellants^ 

versus 

Issur  Chunder  Roy  and  others  (Plaintife}|g 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Hi 
Mohun  Chuckerbutty  for  Appellants. 

Baboos  Door ga  Mohun  Doss,  Anund  Chunkf- 
Ghosal,   and   Bhowanee    Churn  Dutt  ' 
Respondents.^ 
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In  a  suit  fc^rent  in  which  the  defendant  (ryot) 
up  the  title  of  a  third  person  who  is  not  made  a  paftjji 
the  decision  cannot  be  considered  a  binding  deciskmrii' 
respect  of  title  as  between  parties  having  confikttif 
claims  to  the  land,  within  the  meaning  of  Act  VllC- 
(B.C)  of  1869,  s.  102. 

The  preliminary  objection  taken  bf 
the  respondent  in  this  case  must  prevalL 
Section  102,  Act  VIII.  of  1869  (B.  C), 
bars  an  appeal  in  a  suit  tried  and  decided 
by  the  District  Judge  in  which  the  amoont 
sued  for  is  less  than  Rs.  100,  and  where 
*'  a  question  relating  to  a  title  to  land  or  to  some 
**  interest  in  land,  as  between  parties  having 
"  conflicting  claims  thereto,  has  not  been 
"  determined  by  the  judgment."  The  parties 
to  this  suit  are  the  zemindar  on  one  side 
and  the  ryot  on  the  Other.  A  third  person 
came  forward  to  set  up  a  title  to  the  land, 
but  his  application  was  not  accepted,  and  be 
never  was  made  a  party  to  the  suit  The 
learned  pleader  for  the  appellant  argnes  that 
a  tenant  has  a  right  to  set  up  the  title  of  the 
person  to  whom  he. believes  he  is  bound  to 
pay  the  rent  claimed,  if  that  person  has  not 
been  made  a  party  to  the  suit,  and  that,  be- 
fore making  any  decree  for  arrears  of  ieDt» 
the  Court  must  adjudicate  as  between  biai 
and  the  plaintiff  on  the  title  of  that  person.  It 
is  quite  true  that,  for  the  purpose  of  making, 
any  such  decree,  the  Court  most  detenmne, 
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irhether  the  defendant  is  the  tenant  of  the 
plaintiff ;  and  it  follows  that,  in  doing  so,  it 
^Dst  also  determine  whether  the  defendant 
is  or  is  not  the  tenant  in  respect  of  the 
panicular  land  of  which  rent  is  claimed  in 
the  suit  of«some  third  party ;  but  I  do  not 
think  it  can  be  said  that  the  defendant  is  a 
representative  of  that  third  parly  so  as  to 
make  the  decision  m  the  suit  one  in  respect 
title  to  land  as  between  parties  having 
nfitcuDg  claims  thereto.  It  is  quite  clear 
at  the  absent  party  whose  title  is  set  up 
y  tlie  tenant  would  not  be  bound  by  any 
ladgnaent  adverse  to  his  title  arrived  at  in 
ilhe  suit  for  rent  against  the  tenant.  It  can- 
Hot  therefore  be  said  that,  in  this  case,  there 
bas  been  any  decision  binding  upon  parties 
having  conflicting  claims  to  the  land. 
.Under  the  express  words  of  section  102, 
the  preliminary  objection  must  prevail,  and 
fthis  appeal  must  be  dismissed  with  costs. 

No.  712  will  be  governed  by  the  same 
'  decision. 


The  12th  December  1873. 

The  Hon'ble  J.  B.  Phea(  and  G.  G. 
Morris,  Judges,  ^ 

Act  VIII.  of  Z869  (B.  C),  s.  8o~-Distraint— 

Issues. 

Case  No.  255  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhooty  dated  the 
16th  September  t8*j2^  affirming  a  decree 
of  the  Moonsiff  of  that  District ^  dated  the 
2Sth  June  1872, 

Doonee  Mahtoe  (Plaintiff),  Appellant, 

versus 

Sheo  Narain  Singh  and  others  (Defendants), 

Respondents, 

Baboo  Boodh  Sein  Singh  for  Appellant. 

Mr,  /?.  T,  Allan  and  Baboo    Hurry hur 
Nath  for  Respondents. 

Where,  after  receiving:  notice  of  distress,  a  party 
brought  a  suit  under  Act  VI 11.  of  1IS69  (B.C.),  s.  So,  the 
,  6r«t  Court  was  held  to  be  in  error  in  thinking;  it  neces- 
;  sary  to  inquire  whether  all  the  steps  of  the  process  of 
i  distraint  were  perfectly  correct;  the  simple  question 
j  to  be  determined  having  been  whether  the  demand 
I  nodte  by  the  distrainer  was  good  and  valid. 

Pheary  J. — It  is  very  much  to  be  deplored 
that  there  has  been  so  much  litigation  upon 
rvery  simple  point  as  has  occurred  in  this 
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matter.  The  distress  seems  to  have  been 
effected  so  far  back  as  March  1871,  when  the 
present  plaintiff  received  notice  of  that 
distress,  and  thought  it  right  \fi  bring  a  suit 
under  section  80  of  Act  VIII.  of  1 869  (B.  C.). 
The  matter  which  had  to  be  determined,  in 
that  suit  was  a  very  simple  matter  indeed, 
namely,  whether  or  not  the  demand  made  by 
the  distrainer  was  a  good  and  valid  demand. 
The  Moonsiff,  however,  appears  to  have 
thought  that  in  this  suit  he  was  called  upon 
to  inquire  whether  all  the  steps  in  the  process 
of  distraint  were  perfectly  correct.  He  is 
clearly  in  error  in  so  thinking. 

When  the  plaintiff  had  brought  the  suit, 
the  question  was  not  a  question  as  to  the 
validity  of  the  distraint,  but  a  question  as  to 
the  amount  of  the  distrainer's  demand.  The 
present  special  appellant  was  not  able  to 
contest  the  correctness  in  law  of  the  decision 
which  has  been  finally  arrived  at  with  regard 
to  the  amount  of  the  demand .  Consequently, 
there  is  no  reason  whatever  good  on  special 
appeal  for  disturbing  the  decision  of  the 
Court  below. 

The  appeal  must«be  dismissed  with  costs. 


The  i5ih  December  1873. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Zur-i-peshgee  Lease — Money-decree — Sale  of 
Mortgaged  Property. 

Case  No.  228  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judqe  of  Sarun,  dated  the  1st  October 
j8y2y  reversing  a  decree  of  the  Subordi- 
nate  Judge  of  that  District ^  dated  the  20th 
September  i8yi, 

Mussamut  Takimonee  Kooer  (one  of  the 
Defendants),  Appellant, 

versus 

Mohesh  Singh  and  others  (Plaintiffs), 
Respondents, 

Baboo  Nil  Madhub  Sein  for  Appellant. 

Baboos  Chunder  Madhub  Ghose,  Kali Kishen 
Sein,  and  Judoo  Nath  Sahoy  for  Respond- 
ents. 

Plaintiffs  had  lent  money  to  J  and  B  L  on  a  zur-i- 
pesh^ee  mortsfasre  of  a  share  of  certain  mouzahs.  Subse- 
quently, J  and  15  L  sold  a  portion  of  their  shares  to^e 
defendants  K  and  T,  who,  it  was  averred,  holding  the 
shares  ijmalee,  ousted  plaintiffs  from   the  property. 
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Against  the  defendant  J  plaintiffs  made  no  claim.  The 
first  Court  dismissed  the  suit ;  but  the  Lower  Appellate 
Court  granted  plaintiffs  a  decree  upon  the  property  mort* 
gaged,  as  the  zur-i-peshgee  had  been  created  long  before 
the  sales  to  defendants.  From  this  T  appealed  :.pecially  : 
Held  that  the  Lower  Appellate  Court  was  in  error,  as 
the  plaintiffs  did  not  in  their  plaint  seek  to  recover  the 
m^ey  from  the  property  which  was  the  sul>ject  of  the 
zur-i-peshgee  lease,  but  only  a  money  •decree ;  and  that, 
even  if  special  appellant  were  in  possession,  there  was 
nothing  in  the  lease  which  would  make  the  property 
liable  to  be  sold. 

Pkeaff  y, — The  Judge  of  the  Lower 
Appellate  Court  describes  the  case  as 
follows : — 

"In  this  case  plaintiffs  held  a  zur-i-peshgee 
"lease,  dated  the  19th  September  1863,  exe- 
*'  cuted  in  their  favour  by  Jinispershad  and 
"Baboo  Lall,  under  which  they  lent  them 
"  Rs.  800  upon  the  mortgage  of  i-anna  share 
"  in  each  of  the  mouzahs  Mungurpal,  Naoran, 
"  and  Mungoopal  Moorteza.  Subsequently, 
"Jinispershad  and  Baboo  Lall  sold  their 
"  shares,  or,  at  all  events,  a  portion  of  them,  to 
"  MussamutTakimonee  Kooerand  Ramsaboy 
"  Tewaree,  defendants.  Plaintiffs  now  aver 
"that  these  two  latter  defendants  holding 
"the share  ijmalee  have  joined  together  and 
"  ousted  them  from  th^  property  in  Assin 
"  1275  F.  Against  defendant  Jinispershad, 
"  plaintiffs  make  no  claim." 

The  Judge  ih'n  states  the  defence  of  the 
different  defendants,  and  that  the  lower 
Court  dismissed  the  plaintiff's  suit ;  and  he 
goes  on  to  say :  "  Plaintiffs  now  appeal  and 
"urge  that,  at  all  events,  they  were  entitled 
"  to  a  decree  upon  the  property  mortgaged, 
"  as  their  zur-i-peshgee  of  Rs.  800  is  not  de- 
"  nied  by  any  one,  and  it  was  created  long 
"  before  the  sales  to  defendants.  I  think  this 
"  contention  of  plaintiffs  is  good ;  they 
"  undoubtedly  held  possession  of  a  i-anna 
"  share  in  each  mouzah,  and  I  think  they  are 
"entitled  to  recover  their  zur-i-peshgee, 
"  Rs.  800,  from  the  property." 

As  regards  the  case  of  the  defendant  who 
now  appeals  to  us,  we  think  that  the  Judge  is 
in  error.  The  plaintiff  did  not  in  his  plaint 
seek  to  recover  the  money  from  the  properly 
which  was  the  subject  of  the  zur-i-peshgee 
lease,  but  merely  sought  to  obtain  a  money- 
decree  against  the  two  latter  sets  of  defend- 
ants. There  is  perhaps  some  ground  for  the 
assertion  that  the  3rd  defendant,  Ramsahoy 
Tewaree,  has  made  himself  liable  to  pay  the 
1st  defendant's  debt  to  the  plaintiffs ;  but,  as 
far  as  we  can  discover,  there  is  no  ground 
whatever  for  making  the  special  appellant 
li^le  to  pay  this  money  in  any  shape.  And 
stUl^less  is  there  any  reason  for  making  a 
decree  against  her  that  the  money  should  be 


paid  out  of  the  properly.    She  is  not 
to  be  in  possession  of  the  property ;  and 
if  she  were   in  possession  of  the  pro 
we  find  nothing  in  the  zur-i-peshgee  I 
which  would  make  that  property  liable  to 
sold  in  order  to  the  realization  0|f  the   zar4»| 
peshgee  loan. 

We  fail  entirely  to  discover  in  this  case 
ground  of  suit  against  the  special  appe 
It  has  been  argued  before  us  that  at  most 
decree  for  cost  has  been  passed  against 
special  appellant.    That  is  not  quite  con 
A  decree  has  been  passed  against  her  jot 
with  alt  the  other  defendants — a  decree 
realization  of  the  money  out  of  the  pro 
That  decree  certainly  ought  not  to  have 
passed  against  her;  neither  is  there  any  re 
why  she  should  have  been  made  liable  to 
costs.     We  are  of  opinion  that  the  suit, 
af^ainst  her,  ought  to  have  been  dtsmi 
We  therefore  ought  to  reverse  the  decision 
the  Lower  Appellate  Court  as  against  her, 
whose  case  alone  we  are  concerned  at  p 
because  the  other  defendants  have  not  ap 
ed  to  this  Court.     Accordingly  we   reve 
the  decision  of  the  Lower  Appellate 
and  dismiss  the  plaintiffs  suit  as  against 
special  appellant,  with  costs  in  all  Courts. 


The  i5lh  December  1S73.  * 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Act  XI.  of  X859,  8S.  zo  &  XI— Shareholders— 
Right  of  Actios. 

Case  No.  327  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Sarun,  dated  the  pk 
December  i8j2,  affirming  a  decision  passed 
by  the  Subordinate  Judge  of  that  District^ 
dated  the  4th  March  i8y2. 

Nunhoo  Shahee  and  others  (Plaintiffs), 

Appellants, 

versus 

Ram  Pershad  Narain  Singh  and  others 
(Defendants),  Respondents, 
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w  Chunder  MadJtuh  Ghose  and  Romesh 
Chunder  Miiier  for  Appellants. 

C.  Gregory  and  ^<j^<?(?  Unnoda  Pershad 
Banerjee  for  Respondents. 

S*anQas  chareholder  in  4  mouzahs  out  of  6  which 
itttked  an  estate  was  held  to  be  not  entitled  to  sue 
oodcr  either  s.  10  or  s.  11  of  Act  XI.  ot  1859. 

^ktOTy  y. — In  this  case  the  plaintiff  comes 
Court  apon  a  statutable  cause  of  action. 
suit  must  be  dismissed  unless  he  brings 
within  either  section  10  or  section 
Act  XI.  of  1^59.     Now  confessedly  he 
bring  himself  under  section  fb,  be- 
by  his  own  representation,  he  is  only 
It-anoas  shareholder  i;i  4  mouzahs  out  of 
6  which    constitute   the    whole  estate. 
tis  therefore  not  "  a  recorded  sharer  of  a 
estate  held  in  common  tenancy'  '  within 
10.     Neither  is  he  "  a  recorded  sharer 
MDt  estate,  whose  share  consists  of  a 
portion  of  the  land  of  the  estate/' 
he  has  only  an  undivided  moiety  of  4 
out  of  6.     There  are  other  sharers 
most  be  joined  with  him  before  we  get 
us  the  entity  which  will  be  the  sharer 
share  co*nsists  of  these  4  mouzahs  out 
If  he  had  been  joined  with  his  co- 
of  the  4  mouzahs,  he  mig4it  possibly 
come  before  the  Court  with  them  as  a 
entitled  to  sue  under  section  11.     He 
not  done  that ;  he  sues  alone,  making  his 
'Sharers  defendants  together  with  the  other 
^rs  in  the  estate,  whose  shares  cover  the 
king  two  mouzahs. 
1x  need  hardly  be  pointed  out  that  in  suits 
framed,  the  issues  which  arise  between 
plaintiff  and  the  different  defendants  are 
lie  to  be  contradictory  to  one  another, 
certainly  the  suit  is  not  one  which,  in 
ropinion,  was  contemplated  by  the  Legisla- 
when  they  gave  the  indulgence  to  the 
^holders,  which  is  embodied  in  section 
\\  tk  this  Act. 

We  therefore  are  of  opinion  that  it  is  not 
to  go  into  the  merits  of  the  judg- 
of   the    lower   Courts,    because    it 
to   us  that  the   plaintiff   was    not 
tinder  the  ^ct  to  any  decision  in  his 
at  all. 

We  therefore  think  that  the  decisions  of 
fewer  Courts  must  be  reversed,  and  the 
dismissed  with  costs  in  all  the  Courts. 


The  i5lh  December  1873. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Act  VIII.  of  Z859,  ss.  230  &  231— Appeals. 

Case  No.  247  of  1873. 

Mtscellaneous  Special  Appeal  from  an 
order  passed  by  the  Judge  of  Gya,  dated 
the  2ist  May  18 jj,  affirming  an  order  of 
the  Sudder  Moonsiff  of  that  District^  dated 
the  22nd  May  1872, 

Mookundee  Misrain  (Objector),  Appellant, 

versus 

Sheo  Lochun  Pattuck  and   others 
(Decree-holders),  Respondents. 

Baboo  Nullit  \Jhunder  Sein  for 
Appellant. 

Moonshee  Mfihomed  Vusufioi 
Respondents. 

Where  an  application  for  the  remedy  provided  in 
Act  VIII.  of  1859,  s.  330,  is  refused  by  a  Moonsiff 
in  the  exercise  of  his  discretion,  no  appeal  lies  agfainst 
the  order  of  refusal.  But  where  the  application  is 
admitted  and  filed,  the  opposite  side  called  upon  to 
meet  it,  and  the  claim  subsequently  rejected,  the  order 
of  rejection  is  a  decision  between  the  parties  on  the 
merits  of  the  application  within  the  scope  of  s.  331, 
from  which  an  appeal  lies  to  the  Judg^e. 

Phear,  J. — Ik  this  case  the  petitioner 
complaining  of  having  been  dispossessed  of 
certain  property  in  the  course  of  the  pro- 
ceedings taken  to  execute  a  decree  between 
other  parties,  applied  to  the  Court,  which  was 
charged  with  the  execution  of  that  decree, 
for  the  remedy  which  is  provided  under 
section  230  of  the  Civil  Procedure  Code. 
The  application  was  made  on  the  i6th 
December  1871,  by  a  petition  which  stated 
the  petitioner's  case.  Upon  that  application 
being  made,  it  was  the  duty  of  the  Moonsiff 
to  examine  the  applicant;  and,  accordjpg 
to  section  230,    "if,  after  examining  the 
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*'  applicant,  it  shall  appear  to  the  Court  that 
'*  there  is  probable  cause  for  making  the 
''  application,  the  application  shall  be  num- 
'^  bered  and  pegistered  as  a  suit  between  the 
''  applicant  as  plaintiff  and  the  decree-hold- 
"«r  as  defendant." 

We  are  bound  to  suppose  that  the  Moonsiff 
did  his  duty  according  to  the  terms  of  this 
section;  for,  on  the  same  day,  the  i6th  De- 
cember 1871,  he  passed  the  order  "that 
''  the  application  be  numbered  as  a  claim- 
"  case,  and  laid  before  the  Court.  The 
"decree-holder's  pleader  may,  if  he  thinks 
"  it  necessary,  file  a  refutation." 

Thus  it  appears  plain  that  the  MoonsilT,  in 
the  exercise  of  his  discretion,  thought  it  right 
to  receive  the  application,  and  to  call  upon 
the  other  side  to  answer.  Had  he,  in  the 
proper  exercise  of  his  discretion,  thought  it 
right  to  refuse  the  application,  then,  probably, 
there  would  have  been  no  appeal  against  his 
order  of  refusal.  It  was  so  decided  so  far 
back  as  1864  by  a  Division  Bench  of  this 
Court,*  and  has  not,  so  far  as  we  are  aware, 
since  been  disputed.  A  Bombay  decision,  re- 
ported in  the  4  Bombay  Reports,  Appellate 
Jurisdiction,  p.  35,  has  been  quoted  to  us 
as  an  authority  in  some  degree  conflicting 
with  the  decision  of  this  Court.  But,  upon 
reading  that  report,  it  appears  very  plainly 
that  there  is  no  real  conflict  between  the 
cases.  In  the  Bombay  case,  the  Moonsif! 
had  passed  an  order  under  section  229,  after 
admitting  the  application  of  the  claimant. 
Although  he  had,  no  doubt,  committed  the 
irregularity  of  not  putting  the  number,  and 
registering  the  claim,  still  his  order  was 
essentially  a  decision  between  the  parties 
concerned  upon  the  merits  of  the  claimant's 
application,  and  it  was  therefore  a  decision 
within  the  provisions  of  section  231  of  the 
Civil  Procedure  Code.  But,  whatever  might 
have  been  the  case,  had  the  MoonsifT  refused 
to  receive  the  application  under  section  230, 
it  must  be  repeated  that,  in  the  present 
instance,  the  Moonsiff,  whether  in  exercise 
of  good  discretion  or  not,  had,  on  the 
16th  December  1871,  received  the  case,  and 
filed  it,  and  called  upon  the  opposite  side  to 
meet  it.  Six  months  after,  on  the  22  nd 
May  1872,  the  Moonsiff  entertained  the 
matter  again,  and  then  rejected  the  peti- 
tioner's claim.  It  has  been  understood  by 
the  Loxier  Appellate  Court  that  this  rejec- 
tion was,  in  fact,  a  refusal  to  receive  the 
application  within  the  first  part  of  section 
zxp.     For  the  reasons  already  mentioned,  it 
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seems  to  us  that  that  fiew  is  erroneous ; 
the  words  of  the  Moonsiff  themselves  se 
to  show  very  plainly  that  in  May  the  case 
the  applicant  was  decided  between  the  paruj 
on  the  merits,  as  those  merits  appeared  in  the 
applicant's  petition.  The  Moonsiff  says: 
"Under  section  230,  Act  VIII.  of  1859^ 
"  the  party  in  possession,  when  the  ouster 
"  effected,  may  put  in  a  petition  within 
"days.  The  petitioner's  statement  is 
"  such ;  under  such  circumstances  the 
"cannot  be  re-in$tituted  under  section  2 
"  and  proceeded  with.  It  is  therefore  orde 
"  that  •  the  prayer  of  the  petitioner 
"rejected,  and  that  the  case  be  struck  off 
"  list  of  pending  cases." 

So  that  there  is  very  little  doubt  that 
Moonsif!  was  dealing  with  the  appUcati 
after  it  had  been  received  and  admitted, 
that  his  decision  was  a  decision  between  ti 
parties  on  the  merits  of  that  applicati 
within  the  scope  of  section  231  of  the  Civi 
Procedure  Code.  We  are  therefore  of  opini-' 
on  that  an  appeal  did  lie  from  the  Moonsiff*i 
order  to  the  Judge,  and  ought  to  have  beet 
entertained  upon  its  merits. 

Accordingly  we  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remand  this 
matter  for«i  re-trial. 

The  Judge    will   bear   in    mind    that  t 
petition    of    this    kind,  when   it   has    beem: 
received -and  entertained  by  the  Court  below, 
is,  in  fact,  a  suit  between  the  parties,  and  it  is 
a  suit  of  which  the  cause  of  action  is  to  be 
found  in  the  petition  of  the  applicant;  aod; 
it   will  therefore   be    incumbent    upon  the 
petitioner,  at  the  trial  of  this    matter  before 
the  Judge,  to  make  out  the  cause  of  action 
upon  which  he  made  his  application  to  the 
Moonsiff's  Court.     That  cause  of  action  was 
necessarily  to  the  effect  that  he  had  been  in 
quiet    bond-fide  possession  of  the  properly 
which  is  the  subject  of  the  petition,  and  that 
while  so  in  possession  was  turned  out  by  the 
decree-holder  in  the  course  of  the  proceed- 
ings   which  he    instituted   and    carried   on 
against  a  third  person.     Unless  the  petitioner 
substantially  makes  out  that  statement,  the 
cause  of  action  upon  which  his  application 
is  founded  fails,  and  his  application  ought  to 
be  dismissed.     If  the  Judge  finds  that  there 
are  not    materials   sufficient  before  him  to 
enable  him  to  determine  the  case  upon  the 
merits,  of  course  he  will  deal  with  it  under 
the  provisions  of  the  Civil  Procedure  Code 
whichare  applicable  under  the  circumstances, 
namely,  section  354  and  section  355.     Costs 
will  abide   the  event.     One  gold  mohur  is 
allowed  for  pleader's  fees. 
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The  26th  No^mbcr  1873. 

Present : 

f 

be  Hon'ble  W.  Markby  and  E.  G.  Birch, 

j^udges. 

jIUnendment  of  a  Decree— Manag^ement  of  an 
I  Endowment— Jurisdiction. 

i  Case  No.  418  of  1873. 

fecial   Appeal  from   a  decision  passed  by 

\  the  Officiating  Judge  of  East  Burdwan, 

dated  the    ist    October  1872,  affirming  a 

decision    of   the    Subordinate     Judge    of 

thai  District,  dated  the  2gth  June  i8j2, 

Bunwaree  Chand  Thakoor  and  others 
(Defendants),  Appellants, 


versus 


Mudden  Mohun  Chuttoraj  (Plaintiff), 
Respondent, 

» 

m 

I    Baboos  Chunder  Madhub   Ghose  and 
Ashootosh  Mookerjee  for  Appellants. 

Baboos  Gopal  Lall  Mitter  and  P^il 
Madhub  Sen  for  Respondent. 

Wbere  a  decree  given  by  the  first  Court  and  affirmed 
W  Ibe  Court  of  appeal  is  found  to  need  amendment 
^thaWew  to  its  meaning  being  made  clear,  applica- 
*»n  should  be  made  for  that  purpose  to  the  Lower 
Appellate  Court,  and  not  to  the  High  Court. 

The  Civil  Court  has  no  power  to  bind  in  perpetuity  all 
.  successive  owners  of  an  «!iidowment  as  to  the  mode 
w  which  their  property  should  be  managed  :  and  the 
'W«^a«ts  of  a  debutter  endowment  may  make  such 
'^ngeroent  for  its  management  as  is  consistent  with 
•tiKir duties,  but  they  cannot  make  it  binding  for  ever 
I  "Pon  all  their  successors. 

I  J^^khy,  7.— The  first  point  raised  for  our 
wnsideration  is  whether  the  decree  given  by  | 


first  Court  and  affirmed  by  the  Court  of 
appeal  is  wrong,  upon  the  ground  that  it 
awards  to  the  plaintiff  separate  possession  of 
one-third  sh  re  of  the  property  •which,  being 
the  property  dedicated  to  an  idol,  is  by  its 
nature  impartible.  Now  it  appears  that 
that  question  was  raised  in  the  Lower  Appel- 
late Court,  and  it  was  there  stated  by  the 
Judge  that  really  no  question  arose  upon 
that  point,  because  the  plaintiff  did  not  seek, 
nor  did  in  his  opinion  the  decree  of  the  first 
Court  give  separate  possession  of  anything, 
but  only  a  declaration  of  the  plaintiff's  title 
to  take  possession  of  an  undivided  share  in 
the  property.  Now  I  should  be  disposed  to 
think  that  legally  speaking  that  construction 
of  the  decree  was  sufficient  for  any  purpose 
of  the  defendant ;  but  even  supposing  that 
it  was  not  so,  and  that  the  decree  ought  to 
have  been  amended,  I  think  it  was  the  busi- 
ness of  the  defendant  to  have  applied  to  the 
Lower  Appellate  Court  to  amend  the  decree 
and  to  make  its  meaning  perfectly  clear,  and 
not  to  have  come  up  to  this  Court  with  an 
appeal  which  appears  to  us  to  be  wholly  un- 
necessary. But  in-order  to  prevent  any 
possible  future  misconstruction  of  the  decree, 
we  shall  now  direct  it  to  be  amended  by 
drawing  it  up  in  this  form— that  the  plaintiff 
do  obtain  possession  of  an  undivided  share 
of  the  properties  dedicated  for  debsheba, 
and  then  continuing  the  decree  as  it  now 
sftands. 

But  a  further  objection  has  been  raised 
that  the  plaintiff  is  not  even  entitled  to  a 
decree  in  that  form ;  that  he  is  not  entitled 
to  possession  at  all ;  and  that,  by  a  decree 
passed  in  the  year  1829  by  the  Provincial 
Court  at  Calcutta,  the  parties  are  bound  to 
place  this  property  in  the  possession  of  a 
gomashta  jointly  appointed,  by  themselves, 
receiving  only  the  surplus-proceeds  to  be 
divided  between  them  after  all  the  necessary 
expenses  of  debsheba  have  been  provided 
for.  Now,  no  doubt,  a  decree  in  that  form 
was  passed  in  a  suit  between  persons  through 
one  of  whom  the  plaintiff  now  claims.  But 
it  seems  to  us  that  that  decree  must  be 
looked  upon  either  as  an  arrangement  sug- 
gested by  the  Court  for  the  convenient 
management  of  the  property  at  the  time,  or 
as  an  arrangement  made  amongst  the  parties 
themselves  for  their  own  convenience ;  and  in 
either  view,  as  it  appears  to  me,  it  is  not  bind- 
ing upon  any  persons  except  the  actual 
parties  to  that  decree.  It  does  not  appear 
to  me  that  the  Provincial  Court  would  have 
had  any  power  to  bind  in  perpetuity  all  the 
successive  owners  of  the  property  as  to  the 
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mode  in  which  their  property  should  be 
managed.  This  would  be  so  in  the  case  of 
private  property,  and  I  should  be  disposed  to 
think  that  it«would  be  even  more  so  in  the 
case  of  the  properly  of  an  endowment,  which 
the  parties  would  be  bound  to  use  in  the 
most  advantageous  way  they  could  for  the 
purposes  of  the  endowment :  so  also  if  it 
were  an  arrangement  amongst  the  parties 
themselves.  Joint  owners  of  a  property 
may  make  any  arrangement  they  please  as  to 
the  mode  in  which  their  property  should  be 
enjoyed  by  themselves,  and  the  shebaits  of  a 
debulter  property  may  make  any  such 
arrangement  as  is  consistent  with  their  duties 
as  shebaits ;  but  as  far  as  I  am  aware,  they 
cannot  make  an  arrangement  of  this  kind 
binding  for  ever  upon  all  the  successors. 
Therefore  we  must  put  a  reasonable  construc- 
tion upon  that  decree,  and  we  think,  upon  the 
whole,  that  it  was  intended  only  as  a  present 
arrangement  for  the  management  of  the  pro- 
perty, and  not  one  binding  on  persons  who 
were  not  parties  to  the  decree.  Under  these 
circumstances,  we  do  not  see  any  reason  for 
having  this  present  decree  drawn  up  in 
accordance  with  the  decree  of  1829. 

Then  the  next  point  taken  is  as  to  the 
question  relating  to  the  properties  specified  in 
the  4th  issue,  namely,  the  properties  Nos. 
55  and  68.  It  has  been  found  by  the  first 
Court  that  the  plaintiff  is  entitled  to  have 
these  properties  included  in  the  decree.  The 
defendants  have  appealed  against  that  part 
of  the  decree,  and  they  have  a  perfect  right  in 
this  suit  to  have  this  question  decided  by  the 
Lower  Appellate  Court.  The  suit  will  there- 
fore be  remanded  for  the  purpose  of  trying 
that  point. 

There  was  some  question  raised  as  to 
another  property,  but  the  number  of  it  was  not 
given,  and  we  may  therefore  assume  that  it 
is  not  further  pressed.  The  case  will  there- 
fore go  back  to  the  Judge  in  order  that  the 
appeal  may  be  heard  upon  the  finding  of  the 
Mobnsiff  with  regard  to  the  4th  issue ;  and 
inasmuch  as  it  now  turns  out  that  there 
was  a  substantial  error  in  the  judgment  of 
the  lower  Court,  it  may  not  be  necessary  (as 
at  one  time  I  was  disposed  to  think  we 
ought)  to  make  the  appellants  pay  the  whole 
costs  of  the  appeal.  Each  party  will  pay 
his  own  costs  of  this  appeal.  Costs  of  the 
future  inquiry  will  abide  the  ultimate  result. 
In  all  other  respects,  except  so  far  as  we 
have  indicated  in  this  judgment,  the  decrees 
of  the  lower  Courts  will  stand. 
*  Sirchf  y. — I  concur  generally  in  this  judg- 
ment. 


The  3rd  Dftember  1873. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainsl 

Judges,  • 

Act  VI 11.  of  1859,  85.  128  &  X39— Doci 

ary  Evidence— First  Hearing:. 

Case  No.  70  of  1873. 

Special  Appeal  from  a  decision  passed 
the  ^udge  of  Chit ta gong,  dated  the  /j 
July  i8y2,  affirming  a  decision  of 
Moonstff  of  Rungunniah,  dated  the 
March  i8'j2, 

Gour  Huree  Chowdhry  (one  of  the 
Defendants),  Appellant, 

versus 

Pran  Huree  Laha  (Plaintiff),  Respondents 

Baboo  Huree  Mohun  Chuckerbutty  for 

Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 


A  party  is  bound  under  Act  Vlll.  of  1859,  s 
to  be   prepared  at  all   points   with  his  docnni' 
evidence,  and,  as  soon  as  the  Court  has  framed 
issues  which  it  thinks  proper  to  lay  down,  at 
tender  (if  called  upon)  the  documentary  evidence 
ing  thereon.   The  words  "first  hearing  in  the  suit' 
defined  by  s.  139,  and  do  not  mean  the  first 
on  the  issue. 


Ainslie,  J. — ^This  suit  is  brought  by  Pi 
Huree  Laha  as    auction-purchaser    of 
rights  and  interests  of  one  Moghun 
in   certain   resumed   lakhiraj   property, 
has   been  determined  by  the  lower  C< 
that  the  share  of  Moghun  Doss  in  that 
perty  was  4  annas,  and  on  this  point  tht 
is  now  no  contention.     The  first  contei 
of  the  special  appellant  is  that  this  suit  ci 
not  be  maintained,  inasmuch  as  the  provisic 
of  section  7,  Aft  Vlll.  of  1859,  will  applj 
Moghun  Doss  in  1863  sued  Gour  Hi 
the  present  appellant,  and  others,  to  obtaii 
his  share  of  the  ancestral  estates,  and  in  ihs 
suit  omitted  to  claim  an  interest  in  the  pi 
perty  which  forms  the  subject  of  the  present- 
suit.    The  terms  of  section  7  are  that  eveiy 
suit  shall  include  the  whole  of  the  claiai- 
arising  out  of  the  cause  of  action. 
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The  Judge  has  fouifd  as  a  fact  upon  the 

E'dence  that  in  1863  Moghun  Doss  was  in 
ssession  of  the  property  which  is  now 
\  suit,  and  that  therefore  in  respect  of 
jpt  property  he  had  no  cause  of  action, 
■d  as  he  cQuld  not  have  sued  he  could  not 
pve  omitted  to  sue.  Taking  the  finding  of 
as  nnassailahle,  the  conclusion  seems 
vitable  ;  but  the  appellant  goes  on  10  attack 
finding  of  fact  on  the  ground  that  it 
eeds  upon  insufficient  material,  and  that 
had  evidence  hoih  documentary  and  oral 
ch  was  wrongly  excluded. 
be  documentary  evidence,  it  is  admitted, 
not  in  the  plaintiff's  hands  on  the  5th  of 
ruary  1872  when  the  issues  were  drawn, 
such  documentary  evidence  as  he  then 
,  and  which  had  been  rejected  by  the  first 
uri,  was  admitted  by  the  Judge.  But  it 
said  that,  when  a  fresh  issue  is  drawn 
cr  section  2ii>  the  parties  have  a  right 
begin  de  novo,  and  that,  because  it  is 
first  hearing  on  the  issue,  therefore  it 
be  treated  as  the  first  hearing  in  the 
We  must  confess  that  we  fail  alto- 
gether to  see  on  what  grounds  the  words  of 
lion  128  are  so  to  be  changed  ;  they  are 
ry  distinct :  '•  The  first  hearigg  in  the  suit,'' 
d  vhat  that  first  hearing  meansi^is  clearly 
fined  by  section  139.  Then  it  is  said  that 
a  matter  of  discretion  the  Judge  was 
ond  to  accept  this  documentary  evidence, 
that  in  refusing  it  he  did  not  exercise  a 
nable  discretion.  If,  in  the  course  of 
y  trial,  something  is  brought  to  light  which 
entirety  new,  and  which  has  not  been  dis- 
d  on  the  written  statements  of  either  of 
parlies,  no  doubt  the  Court  framing  a 
ebh  issue  under  section  141  would  give  the 
ties  time  to  produce  evidence  in  respect 
that  new  matter;  but  in  this  case  there 
no  new  matter  at  all.  What  is  pressed 
was  suggested  even  in  the  written  state- 
Qt  of  the  defendant,  and  he  was  bound, 
'  X  section  1 28,  to  be  prepared  at  all  points 
his  documentary  evidence.     As  soon  as 

£e  Court   had  framed  the  issue  which  it 
raght  proper  to  lay  down,  he   would  be 
uired,  if  called  upon,  at  once  to  tender 
documentary    evidence    bearing    upon 
m.     li  is  quite  clear  that  this  issue  might 
vc  been  framed  on  the  5ih  of  February, 
"  therefore  any  documentary  evidence,  not 
the  defendant's  hands  on  that  day,  was 
properly  before  the  Court ;  and  we  can- 
say  that  the  Judge  did  not  exercise  a 
nable  discretion  in  insisting  that   the 
of  procedure  should  be  strictly  fol- 
cd. 


Then  as  to  the  oral  evidence,  it 
appears  that  the  Court  was  in  no  way  to 
blame  for  the  failure  of  the  defendant  to 
produce  all  the  witnesses  named  by  him. 
All  the  steps  suggested  by  him  were  taken, 
and  it  is  not  suggested  that  anything  was 
left  undone ;  and  the  fact  that,  at  the  last 
moment,  when  the  case  was  either  fixed  for 
hearing  on  the  following  day  or  actually 
before  the  Court  (we  do  not  know,«and  it  is 
not  very  material  which  it  was),  the  defend- 
ant came  in  with  a  petition  for  further  time, 
does  not  give  him  a  right  to  an  adjournment. 
It  is  absolutely  necessary  that  the  Courts 
should  be  somewhat  strict  in.  these  matters. 
The  habit  of  applying  for  postponements  on 
almost  any  ground,  and  of  doing  anything 
and  everything  that  will  put  off  the  decision 
of  the  case,  is  one  which  is  unfortunately  so 
universal,  that  we  think  we  should  be  wrong 
in  saying  that  the  Court  in  this  instance  had 
exercised  a  wrong  discretion.  It  does  not 
appear  to  us  that  the  defendant,  appellant, 
has  in  any  way  been  deprived  of  his  rights 
by  the  course  which  has  been  adopted  in  the 
Court  below. 

Under  these  circumstances,  we  think  that 
the  appeal  ought  to  be  dismissed  with  costs. 


The  3rd  December  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

yudges. 

Act  VIII.  of  1859,  s.  271— Construction. 

Case  No.  22S  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tipperahy  dated  the 
gth  April  iSyj,  reversing  an  order  of 
the  Moonsiff  of  Pachpokurreea,  dated 
the  28th  June  18J2, 

Joy  Chunder  Ghose  (Decree-holder), 
Appellant, 

versus 

Ram  Narain  Poddar  and  another  (Judgment- 
debtors),  Respondents, 

Bahoos  Chunder  Madhuh  Ghose  and  Sreenath 
Banerjee  for  Appellant, 

Moonshee  Serajul  Islam  for  Respondents. 

Following  a  previoas  decision,  it  was  held  that  the 
words  **  subject  to  a  mortgagee"  in  Act  VIII.  of  t%$i, 
s.  271,  must  be  taken  to  mean  "  sold  with  notice  of  the 
mortgage,"  and  do  not  refer  merely  to  properties  the 
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subject  o(  an  undisclosed  mortgage,  which  are  sold  in 
execution. 

Atnslie,  y. — The  question  which  arises  in 
this  appeal  i^ppears  to  be  deposed  of  by  the 
decision  of  the  present  Chief  Justice  report- 
^  in  Volume  XIV.,  Weekly  Reporter,  page 
209.  It  is  there  clearly  laid  down  that  the 
words  "subject  to  a  mortgage,"  in  s.  271 
of  the  Code  of  Civil  Procedure,  must  be 
taken  to  mean  "  sold  wiih  notice  of  the 
mortgage."  and  do  not  refer  merely  to  pro- 
perties which  being  the  subject  of  an  un- 
disclosed  mortgage  happen  to  be  sold  in 
execution.  There  appears  to  be  no  ground 
whatever  in  this  case  on  which  the  Judge 
was  entitled  to  accept,  as  he  has  done,  the 
statement  made  before  him  to  the  effect  that 
in  this  instance  the  property  did  fetch  a 
much  smaller  price  in  consequence  of  the 
Hen  on  it ;  for  there  was  no  evidence  on 
which  the  Judge  could  find  that  the  pur- 
chaser, in  the  fiist  execution-suit,  took  with 
notice. 

We  should  have  had  to  remand  the  case 
to  the  Lower  Appellate  Court  for  a  finding 
of  fact  upon  this  pointy  but,  as  nothing  has 
been  pointed  out  to  us  on  which  such  a  con- 
clusion could  be  arrived  at,  it  is  unnecessary 
to  proceed  further.  The  judgment  of  the 
Lower  Appellate  Court  must  be  reversed,  the 
decision  of  the  Moonsiff  restored,  and  this 
appeal  decreed  wiih  costs.  Pleader's  fees 
two  gold  mohurs. 


The  5th  December  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

ETidence  of  Party  to  Suit. 

Case  No.  441  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
8th  November  i8y2,  affirming  a  decision 
of  the  Moonsiff  of  Oundah,  dated  the 
j!st  August  I  By  2, 

Gopal  Chunder  Hazrah  (Defendant), 
Appellant, 

versus 

Mohesh  Chunder  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboo  Bungshee  Dhur  Sen  for  Respondents. 

•  Kefore  it  makes  an  order  under  Act  VII.  of  1859, 
s.  162,  compelling  the  attendance  of  a  party  to  the  suit. 


the  Court  must  be  satisfied  that  his 
be  material. 


Couch,    C.J. — It    was  objected    in 
special  appeal  that  there  has  been  an 
in  the  procedure  of  the  lower  Coarts  in 
compelling  the  attendance  of  <he  plaii 
and  in  not  issuing  a  proclamation  requii 
the  attendance  of  the  plaintiffs'  manager. 

As  to  the  compelling  the  attendance 
the  plaintiffs  the  Coui-t  (by  section   161 
Act  VI IL  of  1859)  may,  upon  an  applicati 
being  made  to  it,  make  an  order  requi 
the  attendance  of  a  party  to  the  suit; 
that    section   directs    that    the    party 
requires  such  an  order  shall  show    to 
satisfaction  of  the  Court  sufficient    groi 
in   support   of   his   application.      He    m< 
satisfy  the  Court,  at  least,  that  the  party 
the  suit  whose  attendance  is  required 
probably   give   evidence    which    would 
material  to  his  case.     Here  there  is  nothi 
to  show  that  the  plaintiffs  could  have  gi 
any  evidence  in  support  of  the  defend 
case.     It  does  not  appear  that  the  plaint 
had  any  knowledge  themselves  of  the  mai 
which  were  in  issue,  and  in  the  absence 
that,   the   lower   Courts    were     justified 
declining  to  Compel  the  attendance  of 
plaintiffs. 

Then  as  to  the  not  issuing  the  proclamati 
requiring  the  attendance  of  the  manager 
that  is  to  be  done  upon  proof  that 
evidence  of  the  witness  is  material, 
that  he  absconds  or  keeps  out  of  the 
for  the  purpose  of  avoiding  the  service 
the  summons.  There  is  nothing  in  evid 
to  show  that  the  manager  could  have  gi 
material  evidence.  There  is  a  petition 
taining  an  allegation  that  the  gomashta  wi 
a  false  witness,  and  ought  not  to  be  believi 
and  that  the  manager  may  have  given 
evidence  to  prove  that.  The  substance 
the  petition  is  that  the  manager,  if  be 
been  called,  would  have  shown  that  t 
gomashta  was  a  false  witness^  It  is 
supported  by  any  evidence,  not  even  support 
by  the  deposition  of  the  person  who  presen 
it.  We  think  the  Court  was  not  boa 
under  those  circumstances  to  issue  the  p 
clamation.  And  also,  as  to  the  abscondi 
or  keeping  out  of  the  way,  the  Moons 
appears  to  have  considered  that  the  perso 
whom  it  was  proposed'  to  examine  to  prov 
that  the  manager  was  keeping  out  of  thtt 
way,  not  being  named  by  the  peon  as  being 
present  when  he  went  to  serve  the  summon^ 
could  not  know  anything  about  it.  Probably 
this  Is  right,  though  we  are  inclined  to  thini^ 
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bat  he  was   somewFftt  hasty,   and   that   it 

pould  have  been  better  if  he  had  examined 

witnesses.     It   was    not    enough   for 

defendant  to  show  that  the  manager  was 

peeping  out   of  the  way.     He  had  to  give 

ic  proof*  to  the  Court  that  his  evidence 

material  to  his  case,  which  he  did  not 

io. 

The  appeal  <nust  be  dismissed  with  costs. 


The  9ih  December  1873. 
Present : 
The  Hon'ble  F.  A.  Glover,  Jufge. 
Docaments— ETidence— Act  I.  of  1872,  s.  90. 
Case  No.  1031  of  1873. 

fecial  Appeal  from  a  decision  passed  by  the 
Officiating  Subordinate  Judge  of  East 
Bur d wan,  dated  the  14th  April  iSyj, 
reversing      a     decision    of     the      Sudder 

.  Moonsif  of  that  District,  dated  the  28th 
December  18^2. 

Ekcowree  Singh  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Kjlash  Chunder  Mookerjee*  (Eljfendant), 

Respondent, 

Yahoos  Hem    Chunder   Banerjee  and  Rash 
Beharee  Ghose  for  Appellants. 

Bahoos  Tarucknath  Sen  and  Rajendro 
^  Missree  for  Respondent. 

If  Where  a  document  purported  to  be  45  years  olJ,  and 
h  nohurrir  swore  to  its  having^  been  in  his  custody  as 
keeper  of  plaintiff's  records  for  the  time  of  his  service, 
•he  evidence  was  held  to  show  (if  credible)  that  the 
ikairoent  had  come  from   proper  custody  within  the 

Seaningof  Act  I.  of  1872,  section  90,  and  to  require  no 
rect  evidence  of  its  g'enuineness. 

This    was    a    suit     to    recover    posses- 
i$ion  of  a  strip  of  land    23   cubits  by   17, 
[which  had  been  granted  by  the  plaintiff  to 
the  defendant's    predecessor,    one    Nuffiir 
Chand  Ghose,  under  a  kubooleut  dated  Jyet 
^^^  1235.     The   plaintiff   states   that    the 
condition  of  the  lease  was  that  the  lessee 
should  give  up  the  land  whenever  the  plaint- 
iff wished  to  have  it  for  building  purposes. 

The  defendant  No.  /(the  other  defendants, 

^eirs  of  Nuffur  Chand  Ghose,  not  opposing 

ihe  plaintiff's  claim),  a  purchaser,  alleges  that 

the  lease  to  Nuffur  Chand  Ghose  was  an 

hereditary  mokurroree  one,  and  that,  under 

any  circamstances,  he  could  not  be  ousted, 

j  ^is  predecessors  having  been  for  40  years  in 

I  possession,  and  he  himself  having  built  a 

I  liOQse  on  the  land.    He  denied  the  genuine- 

«S3  of  the  kubooleut  filed  by  the  pUintiff, 

Vol,  ZZI. 


The  first  Court  found  that  the  kubooleut 
had  been  really  given  by  Nuffur  Chand,  and 
that  by  its  terms  the  defendant,  as  represen- 
tative of  the  original  lessee,  ivas  bound  to 
vacate  the  land.  Defendant  had  failed  to 
prove  the  alleged  mokurruree  pottah. 

The  Subordinate  Judge  reversed  this  deci- 
sion, holding  that  the  kubooleut  was  not 
proved;  and  that  if  it  were,  the  plaintiff  could 
not  re-enter,  because  he  had  not  declared  his 
intention  of  building  on  the  land,  which, 
according  to  the  terms  of  the  kubooleut,  was 
the  only  ground  for  his  being  able  to  take 
back  his  property. 

It  is  urged  in  special  appeal  that  the  Subor- 
dinate Judge  has  given  no  weight  to  the  fact 
that  the  kubooleut  is  more  than  30  years  old, 
and  has  been  produced  from  proper  custody, 
and  that,  under  any  circumstances,  the  plaint- 
iff, as  the  undoubted  owner  of  the  land,  rs 
entitled  to  recover  it,  unless  the  defendant 
can  make  out  a  title  to  retain  it. 

On  the  first  point,  the  Subordinate  Judge's 
finding  seems  to  be  incomplete,  and  not  in 
accordance  with  the  law.  Section  90  of  Act  I. 
of  1872  (the  Evidence  Act)  provides  that 
where  a  document  is  or  purports  to  be  more 
than  30  years  old,  if  it  be  produced  from 
what  the  Court  considers  to  be  proper  custody, 
it  may  be  presumed  that  it  was  executed 
and  attested  by  the  parties  whose  signatures 
it  bears.  Now,  this  kubooleut  is  dated  in 
1235,  and  therefore  purports  to  be  about  45 
years  old,  and  a  witness,  a  mohurrir  of  the 
plaintiff's,  swears  to  its  having  been  in  his 
custody  as  keeper  of  the  plaintiff's  records  for 
the  time  of  his  service,  namely,  for  the  last 
1 5  years.  If  this  man's  evidence  is  credible, 
it  shows  that  the  deed  has  come  from  proper 
custody,  namely,  from  the  custody  of  the 
plaintiff's  servant,  who  was  entrusted  with 
the  keeping  of  the  zemindaree  papers.  There 
was  no  necessity  for  requiring  direct  evidence 
of  the  genuineness  of  the  kubooleut. 

Then,  as  to  the  second  point,  I  do  not 
think  that  the  mere  fact  of  the  plaintiff's  not 
stating  in  his  plaint  his  intention  to  build  on 
the  land  he  seeks  to  recover,  is  sufiicient  to 
vitiate  his  claim.  He  is  the  undoubted 
owner  of  the  property,  and  it  is  for  the 
defendant  to  show  that  he  has  some  right 
which  the  owner  cannot  interfere  with.  The 
plaintiff  may  intend  to  build  notwithstanding 
his  omission  to  say  ^o  in  the  plaint,  or  to 
demand  the  demolition  of  the  defendant's 
house.  It  was  for  the  defendant,  I  think,  to 
prove  the  mourosee  and  mokurruree  pottjih 
which  he  alleged  his  vendors  to  have  recdved 
froip  the  plaintiff  i  and  in  this  be  failed,  If  tb^ 
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plaintiff  fails  to  prove  his  agreement  with  the 
defendant,  as  shown  by  the  kubooleut,  it  may 
perhaps  be  a  question  whether  he  can,  not- 
withstanding his  rights  as  zemindar,  eject  a 
party  who  has  beea  for  so  many  years  in 
enjoyment  of  the  land,  although  that  land 
was  used  neither  for  agricultural  nor  horti- 
cultural purposes.  And  as  this  is  a  point 
now  before  the  Full  Bench,  I  should  have 
postponed  a  decision  in  this  case  until  a  Full 
Court  had  settled  what  was  to  be  the  effect  of 
Act  V.  of  1867  (B.  C.)  on  the  Renj  Law,  as 
the  result  might  have  been  a  right  of  occu- 
pancy by  the  defendant  in  the  land  now 
sought  to  be  recovered ;  but  as  the  plaintiff 
gave  evidence  as  to  the  custody  of  the 
kubooleut — evidence  which  authorized  the 
Subordinate  Judge  to  presume  the  authenti- 
city of  the  document,  if  it  thought  proper  to 
do  so — ^the  Subordinate  Judge  ought,  I  think, 
to  reconsider  the  plaintiGf's  case  in  the  light  I 
of  section  90  of  the  Evidence  Act,  and  decide  | 
as  to  the  genuineness  or  otherwise  of  the 
kubooleut,  according  as  he  may  be  satisfied 
or  not  as  to  the  documents  being  produced 
from  proper  custody.      ^ 

Costs  will  follow  the  result. 


The  loth  December  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice,  and  the  Hon'ble   F.  B.  Kemp, 
Louis  S.  Jackson,  F.  A.  Glover?  and  C. 
PoDtifex,  Judges. 

Arrears  of  Rent— Suit  by  Co-sharer. 

Case  No.  1799  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Sylhet,  dated  the  gth 
September  i8y2,  affirming  a  decision  of  the 
Moonsiff  of  Nubeegunge,  dated  the  28th 
June  i8j2, 

Doorga  Churn  Surmah  (one  of  the 
Defendants),  Appellant, 

versus 

Jampa  Dossee  (Plaintiff),  Respondent. 

Baboos  Kalee  Mohun  Doss  and  Debendro 
Narain  Bose  for  Appellant. 

Baboo  Bharut  Chunder  Dutt  for 
^  Respondent. 

A  suit  by  a  co-sharer  for  arrears  of  rent  which  she 
had  heretofore  received  in  proportion  to  her  share,  but 


which  she  alleged  now  to  Ift  withheld  by  the  ryoC 
collusion  with  the  other  co-sharei;^,  who  were  a.lso  i 
defendants,  was  held  to  be  properly  maintainable. 

This  case  was  referred  to  the  Full  Bench 
the  4fth  September  i8yj  by  Couchy  C.  J^ 
and  Birch,    J.,  with   the  following  rt* 

marks  : — 

Couch,  C.J, — The  plaintiff  in  this 
is  one  of  three  co-sharers  in  an  eight- 
share  of  rent  payable  by  a  ryot  Door 
Churn  Surmah,  and  she  brought  a  5 
against  him  and  the  other  co- sharers  for  h 
share  qf  the  rent,  alleging  that  they 
colluding  with  hink  Doorga  Chum 
mah's  defence  was  that  he  never  paid 
rent  to  the  plaintiff,  and  he  had  been  p^iyi 
rents  to  the  agents  of  Gour  Chand  and 
Chand,  the  other  defendants.  Gour  Chaiul 
Doss  contended  that  the  plaintiff  did  notlivt 
with  him  in  commensality,  and  she  did  ool 
receive  any  rent  from  the  ryot.  The  ^looife- 
siff  decreed  that  the  defendant,  Doorg» 
Churn,  should  pay  to  the  plaintiff  the  renia 
claimed  by  her  with  costs. 

This  was  confirmed  by  the  Subordinate 
Judge  on  an  appeal  by  Doorga  Churn  Sur- 
mah who  has  brought  this  special  appeal. 

It  was  o{]jecfed  for  the  appellant  that  the 
suit  could  not  be  maintained,  and  the  follow- 
ing cases  were  cited:  17  Weekly  Reporter 
408;   17  Weekly  Reporter  4x4;  15  Weekly  J 
Reporter  396. 

On  the  other  side  were  quoted  10  Weekly 
Reporter  108;  18  Weekly  Reporter  376;- 
1 2  Weekly  Reporter  30 ;  3  Bengal  Law 
Reports  230;  S.  C,  16  Weekly  Rcponer 
281  ;  Weekly  Reporter,  January  to  July 
1864,  Act  X.  Rul.,  63;  I  Weekly  Reporter 
253  ;  5  Weekly  Reporter,  Act  X.  Rul.,  68. 

The  objection  was  not  taken  in  the  first 
Court,  but  this  seems  to  be  immaterial  as  the 
other  co-sharers  were  made  defendants,  and 
the  plaintiff  could  not  compel  them  to  join 
her  as  plaintiffs. 

The  question  which  arises  is  whether  the 
suit  can  be  maintained,  and  as  we  differ  from 
the  decisions  that  it  cannot  be  maintained, 
we  refer  this  appeal  for  the  final  decision  of 

a  Full  Bench. 

« 

The  judgments  of  the  Full  Bench  were 
delivered  as  follows : — 

Kemp,  J. — ^The  question  which  has  been 
referred  to  the  Full  Bench  in  this  case  is 
whether  the  present  suit  can  be  maintained. 

I  am  of  opinion  that  the  present  suit  can  be 
maintained.  The  plaintiff  sues  for  rent  of 
the  years  1277  and  1278,  alleging  that  she  is 
jointly  in  possession  of  a  share  in  the  esute. 
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Bd  has  hitherto  rec^ved  the  rents  in  pro- 
jOition  to  her  share.  She  has  made  her 
b-sharers  defendants  in  the  suit, 
i  The  defendant  No.  i,  the  ryot,  altogether 
epudiated  the  plaintiff's  title,  and  alleged  that 
W  had  pai^  the  whole  of  the  rents  for  the 
wars  1277  and  1278  to  another  party, 
Munely,  the  defendant  No.  2.  The  defendant 
^o.  2,  a  co-sharer,  also  disputed  the  plaintiff's 
hie,  and  stated  that  the  plaintiff  never  lived 
is  commensality  with  him^  and  that  she  has 
fccvcr  received  any  rent  from  the  defendant 
Bo.  I ,  the  ryot. 

!  Both  Courts  have  found  on  the  ewdence 
t  the  plaintiff  has  all  along  received  rent 
to  the  date  preceding  that  of  the  insiitu- 
of  the  suit.  They  have  also  found  that 
defendant,  the  ryot,  was  called  upon  by 
e  plaintiff  to  pay  rent,  and  that  the  defend- 
No.  I,  the  ryot,  knowing  that  the  sur- 
rakar  to  whom  he  had  been  paying  the 
nt  had  been  discharged  by  the  plaintiff, 
ititihheld  payment  of  the  rent  of  plaintiff's 
^<faare. 

Under  these  circumstances  I  am  of  opinion, 
upon  the  findings  of  fact  of  the  two  lower 
Coaris,  and  inasmuch  as  the  co- sharers  have 
been  made  defendants,  that  t])e  suit  is  main- 
tainable. % 

Jackson,  J, — I  am  also  of  opinion  that 
the  present  suit  is  one  which  the  plaintiff 
was  entitled  to  maintain.    There  is  a  class 
[of  suits  somewhat  resembling  the  present,  in 
vhich  I  have,  on  several  occasions,  expressed 
^an  opinion  that  the  plaintiff  is  not  entitled  to 
ijsue  separate!} ,  that  is  to  say,  where  several 
I  persons  being  jointly  entitled  to  receive  rent 
I  from  a  r}'ot.  and  having  been  accustomed  to 
'  leceive  such  rent  jointly,  afterwards  one  or 
i  more  of  them  brought  separate  suits  against 
■  such  ryot  in  respect  of  their  separate  shares. 
\  Id  those  cases  it  was  held  that  th'e  nature  of 
the  contract  or  holding  being  such  that  the 
lyot  was  accustomed  to  pay  his  rent  in  one 
sum  to  the  joint  agent  of  the  owners,  he 
ought  not  to  be  harassed  by  being  sued  in 
several  suits  in  respect  of  portions  of  the 
same  claim.     Here   the   case  is    different. 
,  The  owners,  it  is  true,  have  been  accustomed 
to  collect  the  rents  jointly  (at  least  I  under- 
stand that  to  be  the  finding)  and  by  a  joint 
Jigent ;  bat  the  parties  who  have  been  made 
defendants  along  with  the  ryot  had  subse- 
qnemly  taken  from  the  ryot,  wiih  his  consent, 
their  own  separate  shares  of  the  rents,  and 
tte  suit  which  the  plaintiff  brought  was  in 
effect  a  suit  to   recover  an  arrear,   which 
Mrear  corresponded  with  her  own  share  of 
^  rent  which  the  ryot  had  vexatiously  and 


collusively  refused  to  pay.  That  amount 
still  remained  unpaid,  and  the  plaintiff  being 
entitled  to  it,  it  seenis  to  me  that  she  was 
justified  in  bringing  this  suit,  naking  at  the 
same  time  the  other  co-sharers  parties  as 
defendants.  In  point  of  fact,  the  condi^ct 
of  the  defendant  was  not  that  of  a  ryot  who 
complained  of  being  subjected  to  several 
suits  in  respect  of  one  claim  ;  it  was  that  of 
a  ryot  entering  into  a  collusion  with  two 
out  of  three  co-sharers  for  the  purpose  of 
depriving  the  third.  Under  these  circum- 
stances, it  is  difBcult  to  see  what  other  course 
was  left  to  the  plaintiff  than  to  sue  these 
parties,  In  order  to  recover  that  which  was 
justly  due  to  her  and  to  her  alone.  I  there- 
fore think  that  the  suit  was  properly  main- 
tainable.^ 

Glover,  J, — I  concur  in  thinking  that, 
under  the  circumstances  of  the  case,  the  suit 
was  maintainable,  and  I  do  so  generally  for 
the  reasons  given  by  Justices  Kemp  and 
Jackson. 

Pontifex,  J, — Under  the  circumstances  of 
this  case,  I  think  there  is  no  doubt  whatever 
that  this  suit  is  properly  maintainable  ;  and, 
as  at  present  advised,  I  am  not  prepared  to 
say,  when  a  ryot  is  holding  under  co-sharers 
but  not  under  a  written  contract,  that  one 
of  the  co-sharers  cannot  sue  separately  for 
his  share  of  the  rent  if  he  makes  the  other 
co-sharers  defendants. 

Couch,  C.y. — I  concur  in  the  opinion  that 
has  been  given  that  the  present  suit  is  main- 
tainable. That  was  my  opinion  when  the 
question  was  referred  to  the  Full  Bench. 
The  appeal  will  be  dismissed  with  costs. 


The  1 2th  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  W.  Ainslie, 

Judges. 

Pltunts— Cause  of  Action— Limitation. 

Application  for    review    of  the  judgment 
passed  by  the  Hon  hie  J,  B,    Phear  and 
W.  Ainslie,  in  Regular  Appeal  No.  144 
of  J872,  dated  13th  March  1873.* 

R.  P.  Brooke,  Petitioner, 

versus 

T.  M.  Gibbon,  Opposite  Party. 

Mr.  G,  H,  P.  Evans  for  Petitioner. 

The  Advocate-General  zxidi  Moonshee 
Mahomed  Vusufiox  Opposite  Party. 
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A  plaintiff  is  bound  by  the  Code  of  Civil  Procedure 
to  show  on  the  face  of  the  plaint  that  his  cause  of 
action  accrued  within  the  period  of  limitation. 

Where  an  assignment  to  himself  is  a  material  part  of 
a  plaintiff's  cause  of  action,  he  ous^ht  to  allege  the 
/act  in  his  plaint. 

•  Phear,  J. — In  this  case  the  Subordinate 
Judge  dismissed  the  suit  without  trying  the 
merits,  or  in  any  way  going  into  the  facts  of 
the  case,  on  ihe  ground  that  it  appeared  on 
the  face  of  the  plaint  itself  that  the  suit  was 
barred  by  the  statute  of  limitation. 

On  appeal  to  this    Court,   wp    were  of 
opinion   that  the    Subordinate    Judge  was 
substantially  right.     It  appeared  to  us  that 
the  cause  of  action  was,  in  reality,  a  breach 
of   contract,   which   breach    was   expressly 
stated  by  the  plaint  itself  to  have  occurred 
more  than  three  years  before  suit,  and  we 
thought  that  therefore  the  suit  was  barred  by 
the    provisions  of   section    i    of   Aft  XIV. 
of    1859,   clauses  9  and   10.  In  this  appli- 
cation for  a  review  of  judgment,  it  is  argued 
that,  assuming  that  the  view  which  was  taken 
by  this  Court  as  to  the  nature  of  the  cause  of 
action  upon  which  the  plaintiff  sues  was  a 
correct  view,  still  the^suit   is   not   barred, 
because  the  plaintiff  could  prove  by  evidence, 
if  he  was  allowed  to  adduce  evidence,  that 
the  contract,  the  breach  of  which  was  com- 
plained of,  was  a  registered  lease,  and  that 
consequently    the    plaintiff    had   six  years 
within  which  to  sue,  and  not  merely  three 
years.     And   a   certain    registered    pottah, 
which  is  filed  among  the  papers  of  the  case, 
was  referred  to  as  the  contract  upon  which 
.the  plaintiff  would   rely  for   this  purpose. 
Now  the  answer  to  this  argument  seems  to 
be,  in  the  first  place,  that  the  plaintiff  has 
not  stated  these  facts  in  his  plaint,  while  he 
is  bound  by  the  Civil  Procedure  Code  to 
show,  on  the  face  of  the  plaint  itself,  that  he 
is  within  time.    And,  secondly,  assuming  the 
contract  to  have  been  a  registered  contract, 
and  that  the  plainiifiE  would  therefore  have 
six  years  within  which  to  complain  of  the 
breach,  still  it  seems  to  us  quite  clear  that 
the  breach  laid  in  the  plaint  occurred  more 
than  six  years  before  the  suit.     The  term 
was  a  period  of  seven  years,  commencing  with 
the  year  1272;  the  breach  was  non-delivery  of 
a  certain  portion  of  the  properly  contracted 
to  be   leased,   and   this   non-delivery  must 
have  occurred   (so  to   speak)   at  the   very 
commencement  of  the   term,   because    the 
damages  which  are  sought  to  be  recovered 
here  are  in  respect  of  a  portion  of  the  rent 
which  was  paid  as  due  from  the  very  begin- 
hi«g  of  the  term.     Unless  the  breach  com- 
plained of  was  non-fulfilment  of  the  lessor's 


obligation  as  early  ^  the  beginning  of 
year  1272,  the  plaintiff  could  not  cl 
the  rent  or  any  portion  of  the  rent  of  i: 
as  having  been  the  loss  occasioned  to  him 
the  non-delivery;  and  the  suit  was 
brought  until  six  years  and  a  half,  or, 
least,  upwards  of  six  years,  had  elapsed  fi 
the  commencement  of  the  term. 

But  further  than  this,  it  appears  to 
that  the  plaintiff  has  shown  no  tray 
which  he  could  avail  himself  of  this  pj 
cular  registered  pottah.  It  is  a 
granted  not  to  him,  but  to  one  Mr.  Moon 
persofl  who,  in  the  first  instance,  was  mad< 
party  defendant  in  the  suit.  He  has 
alleged  in  his  pUint  that  he  obtained 
assignment  of  this  lease  from  Mr.  Moore, 
an  assignment  of  any  causes  of  action  wbl 
had  accrued  to  Mr.  Moore  upon  this  V 
In  order  to  base  his  cause  of  suit  upon 
footing  of  this  registered  lease,  it  would 
necessary  for  him  to  prove  some  such  assij 
ment  as  this  ;  and  of  course,  to  enable  him 
prove  that  assignment  at  the  trial,  ii 
much  as  it  was  a  material  part  of  his  cai 
of  action,  he  ought  to  have  alleged  the 
in  his  plaint.  No  such  allegation  ap] 
•there ;  there  i*  nothing  that  we  could  by 
indulgence  to  him  construe  into  an  allegati 
of  that  kind.  We  find  it  difficult  to  und( 
stand  how,  indeed,  he  could  prove  such 
assignment,  excepting  by  means  of  soi 
transaction  of  which  the  evidence  it 
ought  to  be  registered  as  well  as  the  origii 
contract.  And  it  is  not  even  stated  to  us 
argument  that  any  such  registered  assi| 
ment  was  executed. 

Finally,  we  will  add  that  we  doubt  vcj 
much  whether  any  cause  of  action  is  di 
closed  in  the  plaint.     The  plaint  says 
the  mouzah  in  question,  "  with  other  m( 
"  zahs,  was  farmed  out  by  the  manager 
"  the  Beltea  Raj  to  the  Roopoleah  Fact( 
["from    1272   to   1278  Fuslee.     The  facto] 
I  ^'  has  invariably  paid  rent  of  the  said  moui 
"up   to    1273   to  the   manager*s  office 
*'  taking      receipts.     But    the    mouzah 
"  question  had,  from  a  previous  time,  been 
•*  the  farm  of  the  defendant  No.  2,  and  coj 
*'  sequently  the  fact(Jry  could  rot  get  pos 
"  sion  of  it."     It  is  possible  that  this  alle{ 
tion   mav  afford   some  foundation    for 
action  against  the  defendant  No<  2.     B| 
the   defendant    No.    2,    as  we  understj 
the  record,  is  not  a  person  against  whoj 
the   plaintiff  intended   to   proceed.     He 
designated   as  pro-forrnd  defendant.      Ai 
as   the   defendant   No.    i    is  alleged  to 
the  manager  of  the  Bettia  Raj,  who  is  real 
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I  defendant  in  ihe  cSse,  it  does  not  appear 
the  face  of  the  plaint  that  the  fact  of  the 
LtniiS  not  being  able  to  get  the  mouzah  in 
lestion  from  the  defendant  No.  2,  forms  any 
jBseof  action  against  the  defendant  No.  1. 

On  the  ^ole,  after  giving  the  best  con- 
leration  that  we  have  been  able  to  give  to 
e  application  for  review,  we  think  that  the 
iplication  fails,  and  we  see  no  good  reason 
c  altering  the-  judgment  which  we  have 
ready  passed.  The  rule  will,  therefore,  be 
scharged  with  costs. 


The  16th  December  1873. 

Present : 

fbt  Hon'ble  F,  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Hindoo  Widow—Digging  a  Tank— Legal 

Necessity. 

Case  No.  391  of  1873, 

%ftml  Appeal  from  a  decision  passed  by  ihe 
Subordinate  Judge  of  Chitlagong,  dated 
ihe  26th  September  1872,  reversing  a  deci- 

\  mn  of  the  Moonsiff  of  Hadhazaree,  dated 

I  tkt  2jth  July  1872.  ^ 

feanjeet  Ram  Koolal  (Defendant),  Appellant, 

I  versus 

I  Mahomed  Waris  and  others  (Plaintiffs), 
r  Respondents, 

\  Bako  Aukhil  Chunder  Sen  for  Appellant. 

Bahoo  Grish  Chunder  Ghose  for 
Respondents. 

Thedig^in^  of  a  tank,  though  a  meritorious  act  and 
^So^t  convenience  to  the  public,  is  not  a  le^al  neces- 
rjty  for  vhich  a  widow  can  alienate  property  left  to  her 
br  life  ooly. 

Qlover,  y, — We  see  no  ground  for  inter- 
ring with  the  lower  Court's  order  in  this 
^^-  U  has  been  found  as  a  fact  that  the 
sale  by  ihe  widow  to  Ram  Doss,  from  whom 
^c  plaintiff  took  the  land  in  mortgage,  was 
consented  to  by  the  next  heir.  Ram  Soonder. 
^'o  doubt  the  first  Court  has  found  on  the 
evidence  that  that  consent  was  not  proved ; 
»tti there  can  be  no  doubt,  from  the  judgment 
o^^he Subordinate  Judge,  that  he  considered 
that  that  consent  was  really  and  truly  given. 
^^>s  said  that  that  consent  only  raised  a 
\t^imi.facu  case  in  favour  of  the  plaintifiF. 

i  We  think  that  this  is  not  so.    Ram  Soonder 
p^lhe  only  person  entitled  to  this  property 


after  the  widow  ;  he  was  the  next  heir, 
and  it  depended  upon  him  whether  the 
widow  could  alienate  the  land  or  not,  and  his 
consent  would  be,  under  these  cfrcumstances, 
the  strongest  possible  evidence  that  the 
transfer  was  an  honest  one,  and  made  wi4h 
the  consent  of  all  the  parties  interested. 

The  present  special  appellant  comes  in 
saying  that  he  inherited  from  Runjeet  Ram, 
the  son  of  Ram  Soonder,  and  it  does  not  lie 
in  his  mouth  to  say  that  the  sale  to  Ram 
Doss  was  not  made  with  the  consent  of  the 
then  reversionary  heir.  The  Subordinate 
Judge  is  wrong,  no  doubt,  in  saying  that  the 
digging  of  a  tank  is  a  sufficient  legal  neces- 
sity for  a  widow  to  alienate.  The  digging  of 
a  tank  would  be  a  meritorious  act  and  a 
great  convenience  to  the  public,  but  it 
would  not  be  a  legal  necessity  for  which  a 
widow  could  make  away  with  property  which 
was  only  left  to  her  for  her  life. 

The  special  appeal  is,  therefore,  dismissed 
with  costs. 


The  1 6th  December  1873. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Zar-i-peshgee  Lease  —  Default—Cancellation— 

Ejectment. 

Case  No.  304  of  1873. 

Special  Appeal  from  a  decision  passed  by  ihe 
Subordinate  Judge  ofGya,  dated  the  21st 
September  r8y2,  modifying  a  decision  of 
the  Sudder  Moonsiff  of  that  District,  dated 
the  £lh  June  1872. 

Lullit  Paurey  (Plaintiff),  Appellant, 

versus 
Rajgeer  Sahoo  (Defendant),  Respondent. 

Mr.  M.  Z.  Sandel  for  Appellant. 
Baboo  Boodh  Sen  Singh  for  Respondent. 

Where  a  lessee  made  default  in  payment  of  rent  and 
the  lessor  under  the  terms  of  a  zur-i-peshgee  lease  had 
the  right  to  take  seer  possession,  but  nevertheless  sued 
to  have  the  lease  cancelled  without  praying  to  have  the 
defendant  ejected,  his  omission  to  sue  for  ejectment 
was  held  not  to  deprive  him  of  the  right  to  have  the 
lease  cancelled,  even  though  he  had  in  his  hand  zur-i- 
peshgee  money  of  the  defendant  which  exceeded  the 
rent  due  and  decreed,  but  which  was  not  payable  until 
the  last  year  of  the  lease. 

Phear,  J. — BoiH  the  Courts  below  haye 
found  as  a  fact  that  the  defendant  was  botind 
to  pay  to  the  plaintiff  certain  arrears  of  rent ; 
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that,  in  other  words,  he  has  made  default 
in  ihe  payment  of  his  rent  ;  and  that  being 
so,  it  seems  to  be  very  clear  on  the  terms 
of  the  leasenhat  the  plaintiff  has  a  right  to 
determine   the   lease.     He   has   a   right   to 
take  seer  possession,  and  for  that  purpose 
he  has  a  right  to  put  an  end  to  ihe  lease. 
He  has  asked  in  this  suit  to  have  the  lease 
cancelled  ;  and  it  is  made  a  matter  of  com- 
plaint against  him  that  he  has  not  further 
asked  to  have  the  defendant  ejected.     His 
omitting  to  ask  that  the  defendant  be  ejected 
does  not  deprive  him  of  the  right  to  have 
the  lease  cancelled.     It  appears  to  us,  there- 
fore,   that     the     Subordinate    Judge     was 
wrong  in  not  giving  a  decree  in  favour  of 
the  plaintiff  to  the  effect  that  the  lease  be 
cancelled.     He  seems  to  have  thought  that 
inasmuch  as  the  plaintiff  had  in  his  hand 
money  of  the  defendant  which  considerably 
exceeded  the  amount  of  the  arrears  decreed, 
therefore  it  was  useless  to  decree  the  can- 
celment  of  the  lease,  because  under  section 
52,  Act  VIII.  of  1869  (B.C.),  the  payment  of 
arrears  would  be  effected  at  once  by  the  ap- 
plication of  the  deposit^money  to  this  object, 
And  the  cancelment  would  be  simply  of  no 
effect.     But  that  is  not  so,  because  the  plaint- 
iff is  entitled  by  the  terms  of  the  lease  to 
hold  the  whole  of  the  zur-i-peshgee  money 
in  his  hand  until  the  last  year,  and  therefore, 
until  the  last  year,  the  defendant  is  bound 
to  pay  the  current  amount   of  rent   which 
accrues  due,  quite  irrespective  of  the  money 
which  is  in  the  plaintiff's  hands. 

We  are,  therefore,  of  opinion  that  the 
decree  of  the  Lower  Appellate  Court  must 
be  varied,  and  instead  ct  it,  it  must  be 
decreed  that  the  defendant  do  pay  to  the 
plaintiff  the  arrears  of  rent  found  due,  with 
costs  and  interest  thereon  at  6  per  cent,  per 
annum.  And  further,  it  must  be  decreed,  and 
directed  that  the  lease  be  cancelled. 

But  we  will  add,  though  it  is  unnecessary 
to  make  this  a  part  of  the  Court's  order, 
that  in  the  event  of  the  defendant  paying 
the  arrears  of  rent  within  15  days  of  the 
decree,  and  so  saving  the  lease  under  the 
provisions  of  section  52,  the  deposit  money 
will  of  course  remain  in  the  hands  of  the 
plaintiff,  and  be  liable  to  be  applied  in  the 
last  year  of  the  term,  at  the  request  of  the 
defendant,  to  the  payment  of  the  rent.  But 
in  the  event  of  the  defendant  not  paying  the 
arrears  within  15  days,  that  is,  in  the  event 
of  the  decree  for  cancelment  taking  effect, 
then  inasmuch  as  the  amount  of  money 
1)llonging  to  the  defendant  which  is  in  the 
hands  of  the  plaintiff  exceeds  the  amount 


decreed  to  be  paid  tfy  the  defendant  to 
plainiiflF.  the  plaintiff  will  have  to  pay 
the  difference  to  the  defendant,  or  will 
liable  to  be  sued  for  it. 

The   appellant  will  have  costs  in  all 
Courts.  • 


The  i7ih  December  1373. 

Present : 

The  Hon  ble  J.  B.  Phear  and  G.  G. 
•  Morris,  Judges. 

Assault— Defamation— Damag^es. 

Case  No.  497  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
Judge  of  Shahabad,  dated  ihe  2nd  Dt 
her  i8y2^  reversing  a  decision  of  the  Moi 
siff  of  Sasseeram,  datei  the  ^oth  July  iSj^ 

Mohendro  Nath  Chose  (Plaintiff),  ApptlU 

versus 
Mr.  Morton  (Defendant),  Respondent. 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

*fso  one  for  Respondent. 

An  action  for  damagfc^  on  account  of  threat< 
assault  and  defamation  of  character,  ought  nrtt  to 
dismissed  because  of  the  absence  of  the  plaintiff; 
if  such  absence  renders  it   difficult  for  the   Court 
assess  the  damages,  the  Court  is  justified  in  givingr 
damages  than  it  might  otherwise  give. 

Phear,  7.— We  think  on  life  state  oj 
facts  which  has  been  found  by  the  Lovef 
Appellate  Court  that  the  plaintiff  was  i^ 
law  entitled  to  the  award  of  some  damages 
The  Judge  has  found  that  the  defcndaitf 
committed  against  the  plaintiff  two  gross 
and  unprovoked  wrongs.  He  threatened  to 
assault  him  without  any  cause  or  justification; 
and  he  also  publicly  defamed  his  character. 
For  either  of  these  wrongs,  and  therefore 
for  both  of  them,  the  plaintiff  is  entitled  to 
obtain  damages  from  the  defendant.  We 
therefore  think  that  the  Lower  Appellate 
Court  was  wrong  in  dismissing  the  plaintiff's 
suit.  The  Court  ought  to  have  proceeded  | 
upon  this  finding  of  fact  to  assess-the  amount! 
of  damages  which  the  defendant  should  par  j 
to  the  plaintiff.  At  the  same  time,  no  doubt, ; 
if  the  absence  of  the  plaintiff's  testimony 
placed  the  Court  in  difficulty  with  regard, 
10  the  assessment  of  damages,  the  Court; 
would  have  been  quite  justified  in  giving  \^ 
damages  on  that  account  than  it  otherwise 
might  have  given. 
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^.Case  of  this  kiTid,  ihe  plaimitf  was 
10  come  into  Court  to  establish 
J  that  he  complained  of,  and  aiso  lo 
Court  the  best  opportunity  of 
liingand  judging  the  cxiunt  of  damage 
E  haiHncurrred.  His  absence,  how- 
bght  not  of  necessity  to  debar  him 
I  remedy. 

reverse    the    decision    o£    the   Lowlt 

e  CostI,  and  remand  the  case  in  order 

^  Judge  may  assess  the  damages  due 

B  defendant  to  die   plainti^,   having 

Wba  ihe  circnmsiances  under  wliicli  ihe 

fwas  committed   and    the  social  status 

^  laintiS. 

r,  defendant    must    pay  the   plaintiffs 
this   Court,   wliich    we   assess   ai 
$ve  rupees. 


Tbe"i7ih  December  iSjj. 

rhc  Hon'ble  J,  li.  Fhear  and  G.  G.  Morris, 

Ejectment — Added   Defendanis— Issues. 

Case  No.  429  of  1873. 

^Jicciat  Appeal  from  a  dcciuon  ptu.eJ  by 
■  Hit  Subordinate  Judge  of  lihaugulpon, 
\4altd  the  lyih  November  1872,  revusing 
a  decree  of  the  Moonsiff  of  that  District, 
\d~xUd  Ihe  31  si  July  iS'}2. 


Kartick  Nath  Pdrray  and  oil 

I  Appellants, 


s  (i'lai 


lilT^l 


I  Chummun  Roy  and  others  1  Di;[ciiJ;ti 
Respondents. 


Bahoo  Romesh   Chiaukr 
Appcllanis. 


■  Saboot  Gopeenath  Mookerjic  arid   lAukh:i 
Churn  Bose  for  Respondents. 


Phear,  J. — This  is   one   of  those  cases:, 

unfortunately  far  io3  numerous,  in  which  the 
first  Court  has  doae  very  much  to  embarrass 
the  parties,  and  to  produce  ctfmpiexity  in 
the  matter  which  is  to  be  tried,  by  adding 
parties  defendant  in  the  suit  without  having; 
good  cause  for  so  doing. 

The  plaintiffs  brought  this  suit  seeking  10 
eject  one  Chummun  Roy  from  the  posses- 
sion of  certain  land.  The  persons  who  were 
added  to  the  record  by  the  first  Court  could 
not  possibly  be  affected  by  the  result  of  any 
decision  which  could  be  passed  in  this  suit 
against  Chumtnun  Roy.  The  single  ques- 
tion which  had  to  be  tried  was  whether 
Chummun  Roy  was  wrongly  keeping  the 
plaintiffs  out  of  possession  of  their  land  ;  if 
he  was,  the  decree  would  go  against  him;  IE 
he  was  not,  the  suit  would  be  dismissed. 
In  either  case,  the  persons  whom  the  first 
Court  had  thought  right  lo  put  upon  the 
record  would  have  been  altogether  unaffected 
by  the  decree.  The  Lower  Appellate  Court 
has  arrived  at  the  conclusion  that  Chummun 
Roy  is  not  in  possessior]  of  the  lands  for 
which  the  plaintiffs*  sue.  It  has  further 
arrived  at  the  conclusion  thit  the  added 
defendants  are^  in  possession  of  the  lands  as 
nts  of  the  plaintiffs.  Now,  by  the  nature 
of  the  suit,  theie  has  clearly  not  been  a 
;air  and  complete  trial  as  between  the  plaint- 
iffs and  the  added  defendants  of  any  ques- 
tion as  to  tenancy.  The  plaintiffs  did  not 
seek  to  get  a  decree  against  these  added 
defendants;  they  sought  to  recover  possession 
of  the  land  from  Chummun  Roy  solely. 
Under  these  circumstances  it  appears  to  us 
plain  that  the  suit  ought  to  have  been  dis- 
missed— dismissed  as  against  Chummun  Roy, 
because  the  plaintiffs  had  failed  to  establish 
a  cause  of  suit  against  him;  and  as  against 
the  other  parties,  because  they  never  ought 
to  have  been  put  upon  the  record,  and  there 
has  not  been  in  truth  any  maiter  really  tried 
between  the  plaintiffs  and  those  added  par- 
lies. In  sa}ing  this,  we  think  that,  as 
regards  these  added  parlies,  the  dismissal  of 
the  suit  should  be  without  prejudice  to  any 
other  suit  which  the  plaintiffs  may  be 
advised  to  bring  against  them  with  regard  lo 
possession  of  ihc  land. 

We  dismiss  ihe  appeal,  simply  varying  the 
order  of  the  Lower  Appellate  Court  by  say- 
ing ihat  ihe  diijmissal  of  the  suit  must  be 
without  prejudice  to  any  suit  which  the 
plaintiffs  may  be  advised  to  bring  against  the 
added  defendants,  ^  . 

We  think  that  each  parly  must  bear  his 
own  costs  in  this  Court. 
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The  17th  December  1873. 

•        Present : 

llie  Hon*ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Act  XIV.  of  1859,  s.  15— Possessory  Action— 

Onas  Probandi. 


Case  No.  494  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dinagepore^  dated  the  ^th 
December   18^2^    reversing   a  decision   of 
the  Moonsiff  of  Maldah^  dtited  the  joth 
April  18^2, 


Jhoomuck  Lall  Shaba  (PlaintifiF),  Appellant, 

versm 
James  Burrell  (Defendant),  Respondent. 

Baboo  Rajendro  Nath  Bose  for  Appellant. 

The  Advocate-  General  for  Respondent. 


A  party  failing  in  a  possessory  action  under  Act 
XIV.  of  1859,  s.  15,  is  bound  to  prove  his  title,  even 
though  he  may  have  been  in  possession  for  three  or 
four  years  previously. 


Glover,  J, — There  is  no  ground  for  this 
special  appeal.  The  plaintiff  having  failed 
in  a  possessory  action  under  section  15, 
Act  XIV.  of  1859,  was  of  course  bound  to 
prove  his  title  which  he  alleges  he  derived 
by  gift  from  Nowrungo  Monee,  who  was  one 
of  the  purchasers  at  the  auction- sale.  The 
Judge  has  found  distinctly  on  this  part  of 
the  case  that  the  plaintiff  has  not  proved 
the  gift  either  by  documentary  or  by  oral 
evidence.  The  special  appellant  contends 
that  as  he  was  in  possession  for  three  or 
four  years,  the  defendant  was  bound  to  prove 
his  title.  This  is  clearly  a  mistake;  the 
position  in  which  the  plaintiff  is  placed  by 
losing  the  possessory  action  throws  upon  him 
tlieonus  of  proving  his  title.     The  special 

appeal  will  be  dismissQ4  with  cosU. 


The  1 8th  December  1873. 
Present  : 

The  Hon'ble  \V.  Ainslie  and  G.  G.  M^ 

Judges. 


Special  Appeal— Remand— Jurisdiction  of 

Court. 


Case  No.  261  of  1873 


Special  Appeal  from  a  decision  passed 
the  Judge  of  Shahabad,  dated  the 
September  i8j2,  modifying  a  decisi^m 
the  Subordinate  Judge  of  that  Dh 
dated  the  loth  July  t8j2. 


Lalla  Ram  Lall  and  another  (Plaintiff), 

Appellant^ 


versus 


Mohurput  Roy  and  others  (Defendants). 

Respondents, 

Mr,  C.  Gregory  for  Appellant. 

Moons hee  Mahomed  Vusufior 
Respondents. 


Being  debarred,  in  special  appeal,  from  enteria|^ 
the  merits  of  a  case  in«  which  the  lower  Courts 
erred  as  to  the  only  question  of  fact  they  had  to 
the  High  Court  felt  itself  obliged  to  remand  the 
for  a  proper  Bnding. 

Ainslie^  J. — The  suit  in  this  case  apj, 
to  have   been    misunderstood   by  both 

Courts  below.     The  only  question  they  , 

to  try  wa^  \vhetl)er  Pwarka  Singh  profe$8< 
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rfge  lo  the  Cofleclor,  on  ilie  ^oili 
J  1865.  a  share  larger  than  (hat  wJiich 
M\y  held  on  that  d.Ue.  If  he  did  so, 
BKD  be  no  doubt  that,  on  llie  sale  which 
M  under  that  securi:y  bom],  the  eniire 
K  ihai  he  might  liold  in  RIouzali  nioor 
■^  the  purchaser.  This  view  of  ihc 
»  pressed  upon  Ihe  Lower  Appelliitu 
Jot  unfortunately  the  Juit^je  seems  10 
lought  that    it  was  a  variation  from 

^plaint  has  been  read  to  its,  and  we 

flwt  il  is  perfeclly  clear   and   distinct; 

g  it  seems  to  be  admitted  by  bo[f'sidk"i 

ere    was  originally  an    estate  called 

J   Moor;  ihat  iherc  was  a    parlilion 

pof  Ihis  estate,  under  which  a^i-amia 

lecame   a   separate   estate    under    a 

I   namber  on  the  towjee;  and    that 

n«  been  a  second  partition  of  that  3  ^- 

Jare;  by\¥hich  n  annas    i    pie  and  a 

tf«-as  assigned  lo  other  parlies,  and 

y  lo   pie  and  a  fraction  became  the 

Jk  property    of    Dwarki    Singh    and 

pr  co-sharers  with    whoiti   wl-   are    not 

I,  again,  it  seems  lo  be  admitted  bv 
ties  that  Dwarka  Sifigli's  interest 
»le,  which  was  carved  out  bv  the 
Mitwara,  and  which  is  numbered  on 
_  d  4306,  it  is  admitted  that  Dwarka 
„.-J  interest  in  this  was  onlv  5  annas. 
«  it  does  not  at  all  follow  that  this  5  ann.i-, 
•t^  all  that  he  professed  10  pledge  to  ilit 
ftUector  by  the  bond  of  the  ;oth  Januirv. 
I  we  were  at  liberty  to  decide  "on  llie  fads, 
V  should  have  had  no  difficulty  in  giving 
klgment  in  this  case  ;  but  in  special  appeal 
pare  debarred  from  entering  into  ihc  merits, 
^  we  are  obliged  to  send  this  case  down  to 
f_  judge  of  the  Lon-cr  Appellate  Court  in 
r  that  a  proper  finding  should  be  come 
n  llie  point  indicated  above,  namelv, 
,i-;r  Dwarka  Singh,  by  the  seciirlty-biin'ii 
30th  January  iMb^,  professed  10  diMJ 
.;ny    larger  properly    thsn    \vh;U    «,i,s 

■  i^d  to  him  suhsequenllv  in  the  secnnd 
■-Ti.  or.    in  other  words,"  th.u  iliere  mav" 

■  mistake  whether,  on  the  joilijiumuv 
.  he  professed  to  plrtlgi;  a  i-ann-.is  =hw 
lehal  No.  3651. 

t  is  found  that  Dwarka  Singh  pledged 
m!y  all   that  he  righlh'  was  entitled'  to, 
11  .tomeihing  more,  it  is  quite  clear  ihat  li;- 
|Uld  not  be  free,  at  a  subsequcni  date,  to 
il  with  any  pan  of  the  propeny  iielongiiig 

Jht  case  is  remanded  to  the  Lower  Appel- 
«  Court.     Costs  to  follow  the  resiiil. 
Vol.  XXL 


The  iSih  December  1873. 

PresenI  : 

The  Hon'bie  J.  B.  Phear,  'yudge. 


Case  No.  1561  of  1873. 

Spedal  Appeal  from  a  decision  passed  by  the 
Additional  Judge  of  Backergunge,  dated 
the  2nd  May  iSyj.  affirming  a  decision 
of  the  Moonsiff  of  Madareepore,  dated 
the  iQth  August  iSyz. 

Nistarinee  (Plaintiff),  Appellant, 


Kalee  Pershad  Doss  Chowdhry  and  others 

(Defendants),  Respondents. 

Hixhoos    Mohesh    Chunder    Chowdhry    and 
Dhyrub  Chunder  Danerjee  for  Appellant. 

Baboo  Grija  Sunkur  Mozoomdar  for 
Respondents. 

Fullowine  a  Full  Bench   decision  {^  \V,    R.,   p.  1S6) 

It  iva^Arirf  that  the  same  words  in  Act  VIII.  fSOof 
lescribed  only  possessory  actions  against 


I  entitled  to 


.nty  I, 


It  is  not  disputed  by  the  learned  pleader 
who  has  appeared  on  behalf  of  the 
respondent,  that  the  words  "all  stiits  10 
■■  recover  the  occupancy  of  any  land,  farm,  or 
■■  lenjre  from  which  a  ryot,  farmer,  or  tenar.t 
"Ills  been  illegally  ejected  by  the  persou 
■  (111)  tied  to  receive  rent  for  the  same."  which 
,Li.  -ear  in  section  2^  of  Act  VIH.  of  1869  of 
;iiL-  liengal  Code,  bear  the  same  meaning  as 
'.il  same  words  did  bear  01  were  interpreted 
;'i  bear  in  section  23  of  Act  X.  of  1859  ;  and 
itiose  words  were  interpreted  by  a  Full 
Hench  decision,  which  is  reported  in  7 
Weekly  Reporter,  page  186,  to  describe  only 
possessory  actions  brought  against  persons 
entitled  to  receive  rent,  and  not  to  describe 
or  include  suits  in  which  the  plaintiS  sets 
nut  his  title,  and  seeks  to- have  his  right 
declared,  and  possession  given  him  in  pur- 
suance of  that  title  ;  that  is  to  sav,  suits  in 
winch  noquestion  arises  between  the  partias,' 
excepting  the  question  whether  the  plaintiff, 
who,  at  the  time  of  ejecimeni,  was  admittedly 
16-a 
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the  tenant  of  the  defendant,  was  legally  or 
illegally  ejected  by  .the  defendant  when  the 
defendant  turned  him  out.     Under  Act  X.  of 
1859,  if  anyt)ther  question  than  this  arose 
between  the  parties  in  the  Collector's  Court, 
the  Collector  had  no  power  to  try  it.     This 
being  so,  it  is  plain  that  the  limitation  of  one 
year,  which  is  prescribed  by  section  27,  Act 
Vlll.  of  1869  (B.C.).  applies  onlv  to  simple 
cases  of  possessory  action  which  fall  within 
the  definition  of  the  Full  Bench  just  referred 
to.    Now,  in  the  present  case,  the  plaintiff  set 
out  his  title,  stated  that  he  had  been  in  posses- 
sion by  virtue  of  that  title,  and  ihat,  while  he 
was  in  possession,  he  had  been  illegally  ousted 
by  the  defendant.     The  defendant  not  only 
denied  the  illegal  ousting,  but  he,  as  it  seems, 
denied  the  allegations  of  the  plaintiff's  title ; 
and  in  the  Court  of  first  instance  issues  of 
title  were  distinctly  raised.     This  being  the 
case,  it  seems  to  me  quite  plain  that  the 
present  suit  is  not  a  suit  belonging  to  the 
class  which  is  defined  in  the  words  I  have 
quoted  from  section  27,  Act  Vlll.  of  1869 
(B.C  ),  and  consequently  that  it  is  not  barred 
by    the    limitation  of    ^ne  year   which    is 
prescribed  in  that  section.  In  my  opinion  the 
Judge's  decision  is  founded  on  an  erroneous 
view  of  the  law  of  limitation,  and  I  think 
therefore  the  decree  of  the  Lower  Appellate 
Court  must  be  reversed,  and  the  case  remand- 
ed for  trial  upon  its  merits.     The  costs  will 
abide  the  event. 


The  i8th  December  1873. 

Present  : 

The  Hon'blc  F.  R  Kemp  and  F.  A.  Glover, 

Judges, 

Ancestral  Estate— Relinquishment  by  Widow- 
Suit  by  Reversioners. 

Case  No.  210  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Kamroop, 
dated  the  joth  November  i8y2,  affirming 
a  decision  0/  the  Assistant  Commissioner 
of  Gowhatty,  dated  the  31st  July  i8y2. 

Damoodur  Surmah   and  others  (Plaintiffs), 

AppeltantSy 

versus 

Mohee  Kant  Surmah  and  others  (Defendants), 

Respondents. 

Baboo  Ohhoy  Churn  Bose  for  Appellants. 

»  ^        No  one  for  Respondents. 

Ii>  a  suit  for  s^  declaration  that  plaintiffs   were  the 
rcversioAary  heirs  of  one  G  T,  deceased,  and  that  the  ^ 


act  of  G  T's  widow  in  relinqaishin?  certain  land 
binding  on  thftm,  the  defendant,  who  had  taken  , 
sion  of  the  jote  resig^ned  by  the  widow,  claimed  to 
the  preferential  heir.  The  first  Court  dismissed  the 
holding  that  plaintiffs  could  not  sue  durine  the 
lifetime.    The  Lower  Appellate   Court  dismissetl 
appeal  without  trying  the  issue  which   arose  beti 
the  parties.  • 

The  Hisfh  Court  remanded  the  case,  with  a  rien 
its  beini;  found  who  was  the  reversionary  heir.     If 
Court  shouKl  find  that  the  plaintiffs  were  the  fteirs» 
would  then  have  to  find  whether  the  act  of  the 
was  binding  on  them.     If  it  found  that  the  act  « 
bindin?>  it  should  give  them  a  declaratory  decree 
that  effect. 

Kemp,  J. — This  suit  was  brought  by_ 
plaintifTs,  special  appellants  before  us,  for 
declaration  that  they  are  the  reversion 
heirs  of  one  Gopeenath  Surmah,  dec 
and  that  the  act  of  .the  widow  of  the 
Gopeenath  Surmah — in  relinquishing  t 
land — is  not  binding  upon  them.  It  is  ad 
ted  that  the  widow  is  alive,  and  the  suit 
brought  to  have  it  declared,  as  already  stated, 
that  her  act  is  not  binding  upon  the  plaiofr^ 
iffs,  the  alleged  reversioners.  The  defendaiC 
who,  it  appears,  on  the  resignation  of  the! 
widow  of  Gopeenath,  took  possession  of  tte 
jote  in  dispute,  now  challenges  the  plaintiff's 
title,  and  says  that  he  is  the  preferential  heir 
of  Gopeenath.  • 

The  first^Court,  holding  that  the  widow 
being  still  alive,  the  plaintiffs  as  reversioners 
cannot  sue  during  her  lifetime,  has  dismissed 
the  suit. 

The  second  Court  has  not  tried  the  issue 
which  arises  between  the   parties,    namely, 
who  is  the  preferential  heir  of  Gopeenath,  but 
has  dismissed  the  plaintiff's  suit  and  their 
appeal  in  a   very  summary  manner.     The 
Deputy  Commissioner  says  that  **  the  present 
'*  occupants  can  resign   the  land   wiienever 
"  they  find  it  convenient  to  do  so,  and  that, 
"  wiih  such  relinquishment,  all   tenant-right 
"  and  title  thereto  is  extinguished,  which  alone 
"shows  the  absurdity  of  the  plaintiffs  setting 
**  up  any  claim  to  it  on  the  ground  of  a  future 
**  right  of  succession  on  the  death  of  the  exist- 
**  ing  tenant."     Now  this  is  not  the  case  either 
of  the  plaintifTs  or  defendant,  and  it  is  not  the 
issue  raised  in  the  Court  of  first  instance. 
The  case   is,   therefore,   remanded   for   the 
Court  to  find  clearly  \^ho  is  the  reversionarv 
heir  of  Gopeenath,  whether  the  plaintiffs  or 
the  defendant.     If  the  Court  finds  that  the 
plaintiffs  are   the  reversionary  heirs,   it  will 
then  have  to  find  whether  the  act   of  the 
widow  in  relinquishing  the  land  is  binding 
upon  the  plaintifTs;  and  if  it  finds  that  it  is 
not  binding,  the   Court   ought  to  give  the 
plaintiffs  a  declaratory  decree  to  that  effect. 

Costs  to  follow  the  result. 
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The  i8ih  Iftcember  1873. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  G.  Morris, 

Judges, 

Ejectmeat— Rig^ht  of  Occupancy— Consent. 

Case  No.  513  of  1872. 

Special    Appeal  from    a  decision  passed   by 
the  First  Subordinate  Judge  of  Bhaugul- 
pore,     dated     the     13th    December    18^2^ 
affirming    a    decision    of  the    Moonsijf  of 
Bullia,  dated  the  2$th  September  i8'j2 

Baboo  Huree  Pershad  (Plaintiff),  Afpellant, 

,  versus 

'     Kanhya  Lill  (Defendant),  Respondent, 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Bahoos  Dehendro  Narain  Bose  and  Kajendro 
Nath  Bose  for  Respondent. 

In  a  suit  by  a  lessor  for  ejectment,  where  the  lessee 

ipVeaded  that,  although  the  term  of  his  lease  had  come 

'  to  an  end  some  years  back,  plaintiff  had  continued 

to  treat  him  as  a  tenant,  and  that  he  (defendant)   had 

;  planted  trees  on  the  land  with  the  knowledge  and  consent 

of  the  plaintiff : 

Held  that  a  binding  con<ient  could  not  be  inferred 
from  the  mere  fact  of  plaintiff  having  allowed  a  year  or 
two  to  expire  before  he  made  ^  his  mind  in  what 
manner  he  would  deal  with  defendaig,  and  that  his 
asking  after  that  for  a  higher  rent  did  not  imply  any- 
thing like  rati  Bcatioa  of  the  defendant's  act  in  planting 
tile  trees. 

Ainslie,  J, — ^Thk  plaintiff  in  this  suit  seeks 
■.  to  eject  the  defendant  on  the  expiry  of  a 
lease  for  a  term.  The  defendant  replies  that, 
althoagb  the  term  of  the  lease  came  to  an 
end  some  years  back,  the  plaintiff  had  con- 
Unued  to  treat  him  as  a  tenant,  and  that  he 
bad  planted  trees  upon  the  land  with  the 
knowledge  and  consent  of  the  plaintiff ;  and 
by  that  consent,  and  local  custom  combined, 
be  had  acquired  an  absolute  right  to  hold  the 
land  as  against  the  plaintiff. 

Both  the  lower  Courts  have  concurred 
in  dismissing  the  plaintiff's  suit.  There  has 
been  some  difference  of  opinion  between 
them  as  to  the  nature  of  the  lease  which  was 
graited  by  the  plaintiff  to  the  defendant ;  and 
on  this  point  the  judgment  of  the  second 
Court  is  in  plaintiff's  favour.  But  that 
Court  has  come  to  the  conclusion  that  the 
defendant  had  planted  the  trees  with  **  the 
knowledge,  information,  and  consent  of  the 
plaintiff,"  and  that  he  is  no  longer  a  tenant- 
^i-y^ill.  It  is  this  part  of  the  judgment 
'  which  has  been  specially  sought  out  for 
^tiack.  And  it  is  said  that  this  finding  is  not 
warranted  by  any  part  of  the  evidence 
referred  to  by  the  Subordinate  Judge.  The 
Subordinate  Judge  relies  upon  the  fa.ct  that, 


although  the  lease  expired  in  the  year  1272, 
yet  the  plaintiff  received  the  rents  from  the 
defendant  for  1273  and  1274,  and  that  he 
also  sued  him  for  enhanced  tent  for  the  fol- 
lowing years  1275  and  1276. 

He  says  :  "  This  silence  of  the  plaintiff  for 
*'  a  period  of  four  years  after  the  expiration 
''  of  the  term  of  the  lease,  and  his  sim  ply 
"  demanding  the  enhancement  of  the  rent  ,go 
"  to  prove  that  the  plaintiff  was  not  averst 
*'  to  the  planting  of  the  trees.  His  displea- 
''  sure  in  respect  of  planting  of  the  trees 
**  commenced  only  from  the  time  when  his 
''  demand  for  enhancement  was  disallowed, 
"  and  after  that  he  preferred  a  claim  for  ob- 
'*  taining  possession  of  the  land  in  dispute." 

We  think  that  these  are  not  sufficient 
grounds  on  which  to  found  such  a  consent 
as  would  prevent  the  plaintiff  from  institut- 
ing this  suit.  The  Subordinate  Judge,  as  I 
understand  him,  found  '*  knowledge,  inform- 
ation, and  consent"  previous  to  the  plant- 
ing.  and  not  ratification  subsequent  thereto. 

But  on  this  judgment  there  is  nothing  to 
show  that  there  was  anything  like  a  pre- 
ceding consent;  aj;id  that  there  was  anything 
like  a  ratification  surely  cannot  be  inferred 
from  the  facts  that  the  plaintiff  considered 
himself  entitled  to  ask  for  a  higher  rate 
of  rent,  and  that,  in  default  of  the  defend- 
ant consenting  to  give  that  higher  rent, 
and  on  failure  to  obtain  a  decree  for  such 
higher  rent,  he  had  recourse  to  the  Coilector 
to  eject  the  defendant  summarily.  So  also  the 
receiving  of  the  rerxs  for  the  years  1273 
and  1274  may  show,  as  the  Judge  says,  that 
he  "  was  not  averse  to  the  planting  oif  the 
trees."  This  is  a  very  different  thing  from 
giving  express  permission.  He  might  be 
content  that  the  trees  should  be  planted,  pro- 
vided that  he  obtained  something  in  consi- 
deration of  his  allowing  the  defendant  so  to 
deal  with  the  land.  And  the  mere  fact  of 
his  allowing  a  year  or  two  to  expire  before 
he  made  up  his  mind  in  what  manner  he 
would  deal  with  the  defendant,  does  not  prove 
the  giving  of  a  consent  by  which  he  must 
be  bound. 

It  has  been  pointed  out  by  the  respondent 
that  there  is  other  evidence  on  the  record 
besides  the  evidence  which  has  been  referred 
to  by  the  Subordinate  Judge.  If  it  could  be 
shown  that  the  judgment  of  the  Subordinate 
Judge  was  founded  partly  upon  the  evidence 
referred  to,  and  partly  upon  the  evidence  not 
specially  referred  to,  and  that  one  portion  of 
the  evidence  might  be  struck  out  whhout 
materially  affecting  the  judgment  as  a  vrtiole, 
we  might  have  been  in  a  position  to  dismisa 
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this  appeal.  But  certainly  nothing  of  that 
kind  has  been  shown.  The  Subordinate 
Judge  has  stated  certain  grounds  as  the 
grounds  upoft  which  he  relies.  As  to  the 
other  evidence  in  the  case,  we  find  that,  on 
the  only  point  in  respect  of  which  he  has 
dealt  with  it,  he  has  differed  from  the  Court 
below ;  and  therefore  we  cannot  import  into 
this  judgment  a  concurrence  with  that  Court 
in  respect  of  any  part  of  the  evidence  when 
that  concurrence  is  not  distinctly  stated  by 
the  Subordinate  Judge. 

We  think  that  the  case  mast  go  back  to 
the  Subordinate  Judge  that  he  may  come  to 
a  clear  finding,  independently  of  the  matter 
which  has  been  wrongly  used  a.s  evidence  in 
this  case,  as  to  whether  the  defendant  has,  by 
the  consent  of  the  plaintiff  or  otherwise, 
acquired  a  right  to  hold  this  land  in  perpe- 
tuity, or,  at  any  rate,  so  long  as  the  trees  shall 
continue  upon  it,  i,  ^.,  the  trees  upon  the 
planting  of  which  he  now  claims  that  right. 

Costs  will  follow  the  result. 

MorriSy  J, — I  concur. 


The  19th  December  1873. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Act  VIII.  of  1859,  s.  246— Jurisdiction. 

In  the  Matter  of 
Gopee  Lall  Pandey,  Petitioner, 

versus 

* 

Lekhraj  Roy  (Decree-holder), C^Z/c^j/'/^f/^i///;'. 

Mr,  T,  D,  Ingram  2ind  Bahoo  Bharut  Chun- 
der  Dutt  for  Petitioner. 

The  Advocate- General    and    Baboo    Grish 
Chunder  Ghose  for  Opposite  Parly. 

On  an  application  beinq^  made  to  a  Court  which  is 
charged  witli  the  execution  of  a  decree,  under  the  pro- 
visions of  Act  VI II.  of  i<>59,  s.  246,  the  only  question 
to  be  determined  is  whether  or  not  the  judv,nnent- 
debtor  was  in  possession  of  the  property  at  the  time 
when  the  attachment  was  made. 

Phear,  J. — In  this  matter  a  question  of 
very  great  importance  has  been  brought  be- 
fore us  by  the  learned  Counsel,  Mr.  Ingram. 
But  we  are  of  opinion,  after  considera- 
tion, that  we  cannot  determine  it  upon  the 
hearing  of  this  rule.  We  can  only  inquire 
whether  the  Subordinate  Judge,  in  making 
the  order  which  is  complained  of,  acted  within 
his  jurisdiction  or  not;  and  we  cannot 
entertain  any  question  as  to  the  merits  of 
h\^  opinion,  so  far  as  he  has  given  the  opinion, 
in  tKe  proper  exercise  of  a  jurisdiction  which 
belongs  to  him. 


Since  the  rule  was  heard,  we  have  had 
judgment  of  the  Subordinate  Judge  tn 
lated,  and  we  think,  upon  the  whole,  that 
Judge  has  distinctly  expressed  his  conclusi 
as  a  finding  of  fact  that  the  original  att 
ment,  which  was  put  upon  thcf  property 
1863,  had  been  subsisting  up  to,  and 
subsisting  at,  the  time  when  the  applicai 
for  sale  was  made.  It  was  plainly  compel 
to  the  Subordinate  Judge  in  this  matter 
come  to  a  finding  of  fact  upon  that  poi 
and  we  cannot  now  entertain  any  question 
to  its  correctness.  We  should  not  be  able, 
we  did,  to  pass  a  binding  decision  apon  it 
between  the  parties.  It  is  true  that 
Subordinate  Judge,  after  having  arrived 
the  conclusion,  and  expressed  it  that 
attachment,  upon  the  fooling  of  which 
was  about  to  order  ihe  sale,  was  an  atta 
rtient  placed  upon  the  properly  so  long 
as  1863,  did  not  in  express  words  state  any- 
thing with  regard  to  the  possession  of 
property  by  the  judgment-debtor  in  1S63 
the  time  when  the  attachment  was  made, 
he,  no  doubt,  ought  to  have  done  under  the 
provisions  of  section  246  ;  because  it  is  vcif 
clear  that,  on  an  objection  being  made  to  a 
Court  which  i*  charged  with  the  executios 
of  a  decre?,  under  the  provisions  of  that 
section,  the  question  which  the  Court  has&O' 
consider  and  determine  is  whether  or  nottbe 
judgment-debtor  or  some  one  on  his  behalf 
was  in  possession  of  the  property  at  ihe 
time  when  the  attachment  was  made,  that  is, 
the  attachment  upon  which  the  order  for  sale 
is  sought.  But,  although  the  Subordinate 
Judge  has  not  expressly  directed  his  atten- 
tion to  the  question  as  to  who  was  in  posses- 
sion of  the  property  when  the  attachment 
was  put  on  it  in  1863,  we  think  ihit  he  has"^ 
in  substance  assumed  that,  at  that  time,  it  was 
in  the  possession  of  the  judgment-debtor. 
And  further,  that,  in  truth,  there  was  no 
controversy  between  the  parties  upon  that 
point. 

Unfortunately,  the  Subordinate  Judge  has 
spoken  of  the  possession  of  the  present  peti- 
tioner at  the  time  when  the  present  inquiry 
was  made,  and  while  he  says  that  that 
possession  was  not  a  possession  on  behalf  of 
the  judgment-debtor,  he  goes  on  to  express 
the  opinion  that  it  was  valueless  as  a  founda- 
tion for  the  objection  made  before  him, 
because  it  had  been  obtained  by  virtue  of, 
and  in  pursuance  to,  a  sale  which  was  void 
under  the  provisions  of  section  240  of  the 
Civil  Procedure  Code,  Now  we  think  that 
this  was  a  matter  which,  under  the  circum^ 
stances  of  the  case,  the  Subordinate  Judge 
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jjht  not  to  haye  attended  to  at  all.  As 
I  already  been  mentioned,  the  only  ques- 
p  he  was  concerned  with  was  the  question 
\  10  who  was  in  the  possession  of  the 
jkperty  at  the  time  when  the  attachment 
k  pat  npo/t  it — the  attachment  which  he 
kposed  to  be  the  attachment  upon  which 
\  sale  was  sought. 

STe  think  then,  on  the  whole,  that  seeing 
It  the  Subordinate  Judge  has  expressed 
^opinion  that  the  attachment  of  1863  was 
force,  and  has  assumed  without  any  con- 
|(rersy  between  the  parties  that  the  p^sses- 
of  the  property  at  the  time  when  the 
:hment  was  put  upon  it  was  actually  in 
hands  of  the  judgment-debtor,  the  order 
ilch  he  has  made  in  this  case  was  an  order 
le  within  the  proper  limits  of  his  juris- 
tion,  and  therefore  that  we  ought  not  to 
inrb  it. 

!\Ve  express  no  opinion  whatever  upon  ihe 
jny  important  question  which  the  Subordi- 
jftc  Judge  in  his  judgment  seems  almost 
Wusively  to  have  directed  his  attention 
i>and  which,  no  doubt,  will  sooner  or  later 
ftve  10  be  judicially  tried  and  determined 
etween  the  parlies.  We  think  that  that 
liesiion  must  be  raised  in  a*  regular  suit 
fStiluted  for  the  purpose,  and  cannot  be 
ttermined  by  us  on  this  application. 
Accordingly  we  think  that  the  rule  must 
discharged  with  costs,  which  wc  assess  at 
be  gold  mohur. 


The  28th  November  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

fas  JQJicata— Splitting  of  Causes— Act  VIII.  of 
1859,  ss.  2  &  7— Construction  of  s.  372. 

Case  No.  1542  of  1872. 

^ptcial  Appeal  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  6th 
August  i8*j2^  reversijig  a  decision  of  the 
^oonsiff  of  Kaojan,  dated  the  2jrd 
September  iSji. 

Ram  Chunder  Chowdhry  (Plaintiff), 
Appellant^ 

versus 

Kashee  Mohun  (Defendant),  Respondent, 

Mr,  C,  Gregory  and  Badoo  Debendro 

Narain  Bose  for  Appellant. 

mboos  Romesh  Chunder  Mitter  and   Hetn 

Chunder  Banerjee  for  Respondent. 

B  sold  to  J   a  turuf  of  which  3^  kanees  were  subse- 
""atly  alUched  on  a  decree  obtained  by  M.    After 


objecting^  unsuccessfully  to  the  attachment,  J  brought  a 
suit  ag^ainst  the  auction-purchaser,  joining  B  as  a 
defendant,  to  have  it  declared  that  the  3^  kanees 
belonged  to  himself;  but  failed  on  the  ground  that  he 
was  holding  it  benamce  for  B.  Subsequently,  the 
auction-purchaser  bought  from  B  the  rest  of  the  talook, 
and  sued  her  for  possession.  J  got  himself  entered  as  a 
defendant  under  Act  VIII.  of  1S59,  s.  73  : 

Held  that  there  was  no  identity  between  the  subjects 
of  the  two  suits  and  J's  former  suit,  for  all  that  he  was 
then  entitled  to  sue  for  on  the  cause  of  action  that  he 
had  on  the  attachment  did  not  deprive  him  of  his' right 
to  a  fresh  and  independent  judgment  in  the  present  case : 

Held  that  the  former  judgment  did  not  operate  as  an 
adjudication  of  the  caubc  in  the  latter  suit;  and,  if  evi- 
dence, it  was  not  conclusive  evidence  or  binding  on  the 
Judge. 

The  word  **  may  "  in  Act  VIII.  of  1859,  »•  ZT^*  does 
not  imply  by  sowe  possibility,  but  means  may  not 
improbably , 

Ainslie  J  y, — The  first  question  we  have 
to  deal  with  in  this  special  appeal  is  whether 
the  matter  under  inqiflry  was  res  adjudicate. 
Clearly  it  does  not  come  within  the  terms  of 
section  2  of  Act  VIII.  of  1859;  but  what 
we  have  to  consider*  is  whether  the  former 
judgment  pleaded  by  the  appellant  is  to  be 
treated  as  conclusive  evidence  in  ihe  present 
suit. 

■ 

In  1226  Muggee,  INIussamut  Budeeoonnissa 
sold  a  certain  property,  Turuf  Mahomed 
Shureef,  to  Jan  Ali.  Subsequently,  there 
was  an  attachment  of  3^-  kanees  within  this 
turuf  on  a  decree  obtained  by  Bhoobun 
.Mohun.  Jan  Ali  objected  to  the  attachment 
and  sale,  but  his  objection  was  overruled. 
He  then  brought  a  suit  against  the  auction- 
purchaser  to  have  it  declared  that  the  3^ 
kanees  sold  as  the  right  of  Budeeoonnissa 
really  belonged  to  himself.  Budeeoonnissa' 
was  joined  as  a  defendant  in  that  suit, 
though,  in  fact,  she  had  no  part  in  the  act 
whicli  gave  a  cause  of  action  to  the  plaintiff, 
namely,  the  attachment  and  sale  of  the  3-i- 
kanees.  Jan  Ali  eventually  failed  in  that 
suit  on  the  ground  that  he  was  only  holding 
benamee  for  Budeeoonnissa.  Subsequently 
Ram  Chunder,  the  auction-purchaser,  bought 
up  from  Budeeoonnissa  the  rest  -of  the 
talook,  and  brought  this  suit  against  her 
for  possession,  not  making  Jan  Ali  a  party, 
Jan  Ali  came  in  and  got  himself  entered  on 
the  record  as  a  defendant  under  section  513! 
The  cause  of  action  in  the'  present  suit  is 
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non-delivery  of  possession  to  the  plaintiff  by 
his  vendor.  No  cause  of  action  whatever 
could  have  accrued  to  the  present  plaintiff, 
and  nothing  touching  the  subject-matter  of 
this  suit  could  be  determined  as  between  the 
present  plaintiff  and  Jan  AH  at  the  date  of 
the  former  decree,  inasmuch  as  the  plaintiff 
had  then  acquired  no  rights  whatever, 
except  in  respect  of  3-i  kanees  of  land  ;  but 
it  is  said  thatthe  stands  in  the  place  of 
Budeeoonnissa  who  was  a  party  to  the 
former  suit.  As  a  matter  of  fact,  there  was 
no  dispute  at  that  time,  as  far  as  we  know, 
on  the  record  of  this  case,  between  Jan  Ali 
and  Budeeoonnissa  in  respect  of  the  subject 
of  the  present  suit.  There  is  no  identity 
between  the  subjects  of  the  two  suits ;  the 
3i  kanees  covered  by  the  former  decree  have 
been  excluded  from  the  present  claim;  there 
is  no  ground  for  a  claim,  and  in  fact  there 
was  no  claim  in  the  former  suit  for  adjudica- 
tion of  title  in  respect  of  the  entire  turuf 
(although,  for  the  purposes  of  that  suit,  it  was 
necessary  for  the  Court  to  consider  the  ques- 
tion whether  Jan  All's  purchase  was  real 
or  benamee),  and  th9  determination  of  the 
point  in  that  suit  is  not  conclusive  for  any 
other  purpose.  This  is  not  a  case  in  which 
a  party,  plaintiff  or  defendant,  has  split  his 
claim  or  his  defence,  and  is  asking  on  the 
part  reserved  to  get  a  fresh  hearing.  Jan 
Ali  sued  for  all  that  he  was  then  entitled  to 
sue  for  on  the  cause  of  action  that  he  had  on 
the  attachment  and  sale,  and  it  is  not  to  be 
attributed  to  him  as  an  error  or  misconduct 
that  be  did  not  raise  the  question  as  to  the 
entire  turuf,  for  he  was  in  possession  of  all 
except  the  3^  kanees ;  and  if  it  so  happens 
that  the  form  that  the  litigation  has  taken 
gives  him  an  opportunity  to  be  heard  again 
in  the  same  matter,  there  being  no  such 
contrivance  on  his  part  to  secure  this  oppor- 
tunity as  might  bring  him  within  the  reach 
ot  the  rules  of  procedure  which  provide 
against  the  splitting  of  claims,  he  cannot  be 
deprived  of  his  right  to  a  fresh  and  independ- 
ent judgment  in  the  present  case.  There 
was,  indeed,  an  order  passed  in  that  suit, 
directing  Jan  Ali  to  put  in  stamps  in  pro- 
portion to  the  value  of  the  entire  turuf,  and 
he  appears  to  have  complied  with  that  order ; 
but  whatever  he  may  have  done  under  the 
directions  of  the  Court,  did  not  change  his 
cause  of  action.  The  cause  of  action  in  a 
suit  does  not  consist  merely  in  the  existence 
of  a  right ;  there  must  also  be  an  invasion  of 
nbat  right  by  the  party  against  whom  the 
assistance  of  the  Court  is  invoked. 
The  respondent  has  cited  cases  in  the  8th 


Weekly  Reporter  and  in  the  19th  Wi 
Reporter ;  the  latter  is  a  Full  Bench  jadj 
which  will  be  found  reported  at  page  31 
that  Volume.  Mr.  Gregory,  for  the  ap] 
objects  to  the  authority  of  that  judgmi 
the  ground  that  the  matter  tho'e  was 
the  first  judgment  in  that  case  being 
a  Court  of  limited  jurisdiction.  We 
fore  prefer  to  go  back  to  a  passage 
occurs  in  the  5th  Weekly  Reporter,  At 
Rulings,  page  5,  in  which  Mr.  Justice  M4 
cites  the  authority  of  Vice-Cbancellor  Ki 
Bruce,  prefacing  his  quotation  as  folk 
''  The  rule  concerning  the  extent  of 
''  operation  of  a  judgment  in  precladingi 
*' litigation  is  thus  laid  down  bj 
"authority,"  The  rule  in  the  quotation 
follows  seems  to  us  to  be  conclusive  in 
case.  It  is  as  follows :  '*  It  is,  I  think, 
"collected  that  the  rule  against  re-a[ 
**  matter  adjudicated  is  subject  genen 
*'  this  restriction — that,  however  essentiati 
"establishment  of  particular  facts  may 
"to  the  soundness  of  a  judicial  deci] 
"  however  it  may  proceed  on  them  '\ 
"established,  and  however  binding 
"conclusive  the  decision  may,  as  to 
"  immediate^nd  direct  object,  be,  those 
"are  not  all  necessarily  established 
"  clusively  between  the  parties,  and 
"either  may  again  liiigate  them  for 
"  other  purpose  as  to  which  they  may 
"in  question:  Provided  the  immedit 
"  subject  of  the  decision  be  not  attempted 
"  be  withdrawn  from  its  operation,  so  as 
"defeat  its  direct  object.  This  limitatloai 
"  the  rule  appears  to  me,  generally  speaki] 
"to  be  consistent  with  reason  and  c( 
"  venience  and  not  opposed  to  authority^ 
If,  then,  the  former  judgment  does  not  opei 
as  an  adjudication,  it  is  hardly  worihwi 
to  inquire  whether  it  is  even  evidence, 
it  IS  evidence,  and  the  Judge  below  n( 
"  that  it  has  been  admitted  as  such  by 
"  first  Court,  and  the  weight  to  be  attache 
"  to  it  still  requires  to  be  considered,"  it  wJ 
not  conclusive  evidence;  and  taking  it  sj 
matter  to  be  considered  by,  but  not  bindi]i| 
on,  the  Judge,  we  cannot  say  that  he  W3d 
wrong  in  law  in  atfaching  very  little  weigi(j 
to  it. 

The  next  objection  is  that  the  Judge  hai 
only  determined  the  genuineness  of  Jan  Ali'l 
bill  of  sale  which  is  not  denied,  and  that  be 
did  not  consider  its  operation.  This  is  af 
mere  piece  of  verbal  criticism ;  for,  althougl 
the  Judge  only  used  the  word  genuine,  it 
quite  evident  from  the  conteiU  that  he  meai 
genuine  and  operative,  for  he  goes  on  toj 
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cass  the  question  8i  its  character,  and 
Is  that  it  effected  a  bond-fide  transfer  of 
^session.  Then  it  is  said  that  the  Judge 
I  not  direct  his  mind  to  the  points  which 
t  the  real  tests  of  the  bona  fides  of  a 
Bsaction  as  to  which  a  question  is  raised 
leiher  it  is  real  or  benamee,  such  as  the 
Brce  from  which  the  purchase-money  was 
liTed,  the  enjoyment  of  the  rents  and 
pfits,  the  possession  of  the  title-deeds,  and 
t  mode  of  dealing  with  the  property  before 
A  after  the  alleged  transfer;  and  that  he 
iO  overlooked  the  possession  held  bv  Jan 
i  as  purchaser  of  the  intermediate  rights 
jOne  Atesh  Aii.  With  one  of  these  points, 
paely,  the  source  from  which  the  purchase- 
Ipoey  was  derived,  he  has  certainly  not 
|idt,  but  it  has  not  been  shown  to  us  that 
^re  was  any  material  before  him  upon 
Mch  -the  Judge  could  come  to  a  decision. 
be  other  points  he  has  considered  and 
^ennined,  and  it  is  not  open  to  an  appellant 
%  special  appeal  to  urge  that  the  decision  of 
le  Court  below  is  against  the  weight  of  the 
ndence. 

Then  there  is  another  error  alleged 
\  the  reception  of  what  wa^  put  forward 
i  an  admission  of  BudeeoonnissaMn  another 
lit.  Whether  there  was  such  an  error 
^  not^  we  do  not  propose  to  consider. 
\  is  not  every  error  which  warrants  a 
onand.  We  have  to  be  satisfied,  to  use  the 
bguage  of  section  372  of  the  Procedure 
!o4e,  that  the  error  is  a  substantial  error 
Jiich  may  have  produced  an  error  or  defect 
pon  the  decision  of  the  case  upon  the 
lerits.  I  do  not  think  that  the  word  "  may" 
bplies  may  by  some  possibility^  but  that 
means  may  not  improbably.  It  is  for  us 
\  exercise  our  discretion  in  determining 
llether  there  is  such  a  probability,  whether 
tere  has  been  a  fair  and  sufficient  trial,  and 
rhether  the  litigation  has  reached  a  stage  at 
ihich  it  ought  to  cease  or  not.  In  the 
nercise  of  that  discretion,  we  think  that, 
Asuming  that  there  is  such  an  error  in  the 
Qdgment  of  the  Court  below,  it  is  not  one 
bat  we  ought  to  notice,  considering  the 
bany  other  reasons  on  >xhich  the  decree  of 
lie  Lower  Appellate  Court  is  based. 

'  Under  these  circumstances  the  special 
appeal  must  be  dismissed  with  costs. 


f. 


The  1st  December  1873. 

Present : 

The  Hon*ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jacksoij, 
Judge, 

Pleadings  in  Indian  Coarts— Construction — 
Issues— Tnrisdiction — Act  XVII.  of  1873 — 
Nawab  Nazim  of  Moorshedabad. 

Case  No.  218  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorshedabad, 
dated  the  *jth  June  1872. 

His  Highness  the  Nawab  Nazim  of  Bengal 
(Defendant),  Appellant, 

versus 

Amrao  Begum  and  others  (Plaintiffs), 
Respondents, 

Baboos   Obhoy    Chum   Rose  and    Chunder 
Madhub  Ghose  for  Appellant. 

Mr,  Pugh  and  Baboos  Nil  Madhub  Bose 
and  Gunesh  Chunder  Chunder  for  Re- 
spondents. 

Pleading  in  Indian  Courts  should  not  be  construed 
with  the  same  strictness  as  they  are  in  English  Courts. 

Parties  are  not  bound  by  an  opinion  of  the  lower 
Court  on  a  matter  not  in  issue  in  the  same  manner  as 
if  the  Jud^e  had  decided  an  issue  formally  and  proper- 
ly raised  before  him  ;  and  when  a  case  comes  before 
the  High  Court  on  appeal,  it  should  be  determined 
upon  the  issues  and  grounds  raised  in  the  Court  below, 
except  where,  under  Act  VIII.  of  1859,  s.  354,  the  Court 
would  consider  it  right  to  frame  an  additional  issue. 

Act  XVII.  of  1873  was  not  intended  to  deprive  the 
Nawab  Nazim  of  Moorshedabad  of  any  right  of  appeal 
to  the  High  Court  which  he  had  before  it  was  passed. 

Couch,  C.J.—The  plaint  states  that  the 
plaintiffs  sued  for  a  declaration  of  right  to, 
and  recovery  of  possession  of,  the  landsi 
premises,  &c.,  of  which  the  particulars  are 
set  forth  in  the  schedules  annexed  thereto, 
and  for  the  mesne-profits  thereof,  and  for 
arrears  of  maintenance  charged  upon  the 
inheritance  of  the  estates  also  mentioned  in 
the  schedule.  It  then  sets  forth  various 
facts  :  That  Ameeroonnissa  Begum,  widow  of 
the  deceased  Nawab  Nazim  Alijah,  died 
intestate,  leaving  her  surviving  her  step- 
brother and  adopted  son  Mehdi  Ali  Khan,  and 
leaving  considerable  immoveable  property 
of  which  the  said  Mehdi  Ali  took  immedijfte* 
possession ;  that  the  deceased  Ameeroonnissa 
also  died  possessed  of  moveable  property  or 
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considerable  value  of  which,  as  well  as  of  the 
immoveable  properties  aforementioned,  the 
defendant  No.  i,  the  Nawab  Nazim  of  Bengal, 
took  forcible'possession ;  that,  on  the  22nd 
Magh  1272  B.  S.,  Mehdi  Ali  died  intestate, 
leaving  him  surviving  his  two  daughters,  the 
plaintiffs,  his  widow,  the  defendant  Azeezoon- 
nissa,  and  his  mother,  Fuzluloonnissa  Begum, 
who  also  died  intestate,  leaving  her  survivinjf 
the  present  plaintiffs  as  sole  heiresses ;  that 
the  defendant  Azeezoonnissa  refused  to  join 
the  plaintiffs  in  the  Institution  of  this  suit; 
that  the  plaintiffs  are  the  owners  of  the 
properties  specified  in  Schedule  C,  and,  at  the 
time  of  the  death  of  Ameeroonniss^,  they 
were  in  possession  thereof ;  but  that,  after  her 
decease,  they  were  also  dispossessed  of  the 
same  by  the  defendant  aforesaid.  It  then 
states  that  the  said  defendant,  on  the  25th  of 
February  1858,  granted  to  Mehdi  Ali  Khan 
a  sunnud,  whereby  maintenance  at  the  rate 
of  Rs.  600  per  mensem  was  assigned  to  him 
and  his  heirs,  and  charged  on  the  yearly 
rental  of  the  mehals  belonging  to  the  Nawab 
Nazim.  Then  it  alleges  what  was  done  with 
regard  to  the  expenses  o£  the  Mohurrum,  and 
that  the  plaintiffs  are  entitled  to  a  portion  of 
what  was  given  for  those  expenses,  and 
claims  as  due  to  the  plaintiffs  Rs.  85,320 
on  account  of  maintenance,  and  also  claims 
the  rents  and  profits  of  the  lands  mentioned 
in  Schedules  A,  B,  and  C. 

Now,  in  considering  what  is  the  effect  of 
this  plaint,  we  must  bear  in  mind  what  has  on 
more  than  one  occasion  been  said  by  the 
Judicial  Committee  of  the  Privy  Council 
that  pleadings  in  Indian  Courts  should  not 
be  construed  with  the  same  strictness  as  they 
are  in  English  Courts.  Allowance  must  be 
made  for  what  our  experience  tells  us  exists 
here,  a  very  inaccurate  mode  of  setting  forth 
the  claims  of  persons  and  the  answers  or 
defences  to  them.  It  would  be  quite  incor- 
rect to  look  at  a  plaint  in  these  Courts  in  the 
same  manner  as  a  declaration  in  an  P'.nglish 
Court,  which  it  seemed  we  were  asked  to  do. 
Further,  the  Code  of  Civil  Procedure  in 
stating  what  shall  be  in  the  plaint  says  that 
it  shall  contain  the  relief  sought  for,  the 
subject  of  the  claim,  the  cause  of  action,  and 
when  it  accrued,  and  if  the  cause  of  action 
accrued  beyond  the  period  ordinarily  allowed 
by  any  law  for  commencing  such  a  suit,  the 
ground  upon  which  the  exemption  from  the 
law  is  claimed.  This  plaint  contains  all  that, 
and  it  also,  although  in  an  informal  and  loose 
way,  points  to  what  may  have  been  the 
consideration  for  the  grant  of  the  mainten- 
ance.    It  does  not  expressly  say  what  the 


consideration  was,  buftstates  facts  from  whii 
it  might  be  inferred  that  there  was  a 
sideration  for  the  grant  of  maintenance 
the  sunnud.     It   is   not  necessary  that 
consideration,  if  there  was  one,   should 
stated  in  the  grant.     There  is  ao  law  whh 
requires  that  the  consideration  should  ap| 
in  the  instrument,  and  from  the  position 
these  parlies  it  certainly  was  not  likely 
the  sunnud  would  contain  a  statement  of 
consideration.    Now,  to  see  what  question 
raised  upon  the  matter  of  the  considerati< 
we   must   look   at   the   first   of  the    wrii 
statements.     In    no  part  of   it   was   it 
that  there  was  not  a  consideration  for 
grant ;  and  no  issue  was  framed  in  the 
Court  as  to  what  the  consideration  was. 
the  defendant  had  desired  that  the  circi 
stances  under  which  this  sunnud  was  gii 
should  be  inquired  into  with  a  view  to  si 
that  there  was  no  consideration  for  it, 
that  therefore  he  was  not  bound  to  pay 
money,  he  ought  to  have  raised  the  quest! 
in  such  a  way  that  the  plaintiffs  would 
required  to  go  fully  into  all  the  circamstan^ 
and  to  show,  if  they  could,  that  there  was 
consideration  which  made  it  just  that  the  pa 
ment  of  the  maintenance  should  be  enforc< 
That  was  rfot  done,  and  it  would,  we  thio| 
be  most  unjust  if  this  Court,  when  the  cs 
comes  before  it  in  regular  appeal,  were 
give  effect  to  an  expression  of  opinion 
the  lower  Court,  not  upon  an  issue  raising! 
question,  but  upon  one  which  had   little 
nothing  to  do  with  that  question,  an  issue 
law.     The  finding  of  the  lower  Court  u\ 
an    issue  before   it  is    material,   but,  if  ti 
Judge  goes  out  of  his  way  and  expresses 
opinion   upon   a   matter  not  in   issue, 
parties  are  not  to  be  bound  by  it  in  the  samj 
manner  as  if  he  had  decided  an  issue  formal!] 
and   properly  raised  before  him.     It  apj 
to  us  the  appellant  is  not  now  at  liberty  tj 
contend   that  this  grant    is  invalid  or    n< 
capable    of     being    enforced     against 
defendant,  because  it  is  not  shown  that  ihei 
was  any  consideration  for  it.     It   has   beei 
laid  down   by  the  Judicial  Committee  of  th 
Privy  Council  in  the   case    in    12    Moore'f 
Indian    Appeal  cases,   page  475.*  ^^^^  ^^ 
appeal  ought  not  to  be  determiired  on  issue] 
or  grounds  not  considered  or  taken  or  trie< 
in  the  Courts  below  when  the  defendant,  ii 
his  answer,  has  put  his  defence  upon  certaii 
grounds.     We  think  that  is  applicable  whei 
this  Court  is  hearing  a  regular  appeal,  excep^ 
in  cases  where,  under  section  354,  the  Coi 
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consider  it  right  t(f  frame  an  additional 
The  general  rule,  that,  when  a  case 
sbeforethe  Court  on  appeal,  it  should 
^termined  upon  the  issues  ami  grounds 
|ch  have  been  raised  in  the  Court  below, 
boe  which, we  ought  to  follow.  Where 
jfindthat  the  defendant  has,  in  his  written 
ment,  raised  a  question  which  it  was  ma- 
or  necessary  for  the  decision  of  the  case 
merits  to  determine,  we  should  exercise 
power  which  we  possess  under  that 
on ;  bat,  where  the  question  is  not 
d  by  the  defendant,  we  do  not  think  we 
called  upon  to  allow  it  to  be  raisedT  and 
at  this  stage  of  the  case.  i 

he  case  comes  before  us  in  appeal,  and  ' 
refer  to  the  grounds  of  appeal  to  see  what  j 
mplained  of  in  the  decision  of  the  lower 
rt    We  are  obliged  to  do  so,  because  ; 
must  say    that   we   could    not   clearly 
erstand  the  arguments  addressed  to  us  on  ' 
part  of  the  appellant.     The  first  of  the  i 
ndsof  appeal  is  that,  "  when  the  Judge  in  i 
reeing  the  plaintiff's  claim  to  mainten- 
cesajshe  acted  upon  the  admission  of  the  ; 
cfendant  in  the  Gopeenathpore  case,  such 
mission, before  being  acted  upon,  ought  lo  i 
fkave  been  proved  in  this  case,tand  the  copy  i 
SofsDch admission,  as  contained  ill  the  copy  I 
if  his  deposition   in  that  suit,   when  his 
ptvidence  in  this  case  is  available,  is  not 
idmissible."     This    has   apparently    been 
landoned,  as  it  was  not  taken  before  us. 
'.The  second  is  thai,  "  supposing  the  copy  of 
fte  deposition  is  admissible,and  can  be  acted 
japon,  still  that  admission  shows  that  the 
iiaaintenance  was  given  without  any  consi- 
lieration,  and  it  was  granted  only  by  way  of 
filnis  to  a  beggar,  which  the  donor  was 
■^uite  competent  to  stop  at  his  pleasure,  and 
■tssuch  there  being  no  legal  rights  to  it  in 
f  the  donee,  the  donee,  much  less  the  plaint- 
i  iffs,  who  derive  their  right  from  him,  can 
Jenbfce  payment  of  it  in  a  Court  of  law." 
Certainly,     considering     that     the    written 
totemcot  does  not  contain  any  such  allegation 
IS  that,  the  maintenance  was  granted  only  by 
**7  of  alms   to   a   beggar,   we  are  rather  | 
ttrprised  by  this  ground  of  appeal.     Such  a 
jocstion,  if  it  was  intended  to  be  raised, 
pght  to  have  been  raised  in  the  issues  in  the 
MJtirt  below,  and  not  at  this  stage   of  the 
N'    The  third  ground  is  that,  "  even  if  the 
i  admission  made  by  the  defendant  in  the 
rGopcenathpore  case  could  beaded  upon, still 
Pfhe  whole  of  it  ought  to  have  been  taken 
|J|iMo  consideration,  but  the  Judge  has  failed 
^ to  take  that  part  of  it  into  consideration 
^here  the  defendant  said  Mehdi  Ali  told 
Vol  XXI, 


'*  him   that  he  had  given  up  all  claims  to 
"  Ameeroonnissa's  property."     This  has  not 
been  presented  to  us  in  the  argument,  and 
we  must  consider  it  abandoned 'also.     The 
fourth  ground  is  that,  "  when  it  i?  evident 
''that     the     maintenance     was     dependent 
*' upon  Mehdi   All's  giving  up  all  claims  to 
"  Ameeroonnissa's  properties,  and   it  is  in 
"evidence  that  he  and  the  plaintiffs  subse- 
"quenily  most  persistently  continued  to  claim 
*'  such  properties,  the  right,  if  there  was  any, 
"  for  maintenance  has  been  forfeited."   Now 
the  sunnud  certainly  does  not  contain  words 
which  would  support  this  ground  of  appeal. 
There  is  nothing  in  it  which  says  that  the 
maintenance  was  dependent  upop  the  plaintiffs 
not  claiming  the  property,  and  that  their  right 
to  maintenance  was  to  be  forfeited  if  they 
did  so.     If  the   plaintiffs  had  given  up  the 
property  as  a  consideration  for  the  grant  of 
the  maintenance,  they  would  no  doubt  be 
bound  by  that,  and  could  not   afterwards 
recover  it;  but  there  is  nothing  to  show  that 
they  did  this.     The  fifth  ground  is  that  the 
non-production  of  the  original  sunnud  not 
having  been  account^  for,  copy  of  it  is  not 
admissible.     This  has  not  been  relied  upon, 
nor  has  the  sixth,  which  says  that  the  admis- 
sion  being   contained    in   the  copy  of  the 
deposition  in  another  suit  when  the  evidence 
of  the  deponent  is  available  in  this  case,  the 
copy  is  not  admissible.  The  seventh  ground 
is  that,  **  supposing  the  copy  of  the  sunnud 
''  is  admissible,  it    no  where  states  that  the 
''  maintenance  was  granted  in  consideration 
"of  affection,  and  the  Judge  was  wrong  to 
"  assume  without  proof  that  the  grant  was 
"  made   in   consideration  of  affection."     It 
reallv  does  not  matter  whether  the  Subordi- 
nate  Judge  was  right  or  not  in  assuming  that 
it  was  so ;  for,  as  we  have  said,  it  was  only  a 
remark  made  by  him   when   deciding  the 
question  of  limitation,  and  not  when  he  was 
(leciding  the  question  of  what  was  the  con- 
sideration for  the  sunnud.     It  would  have 
been  better  if  the  Subordinate  Judge  had 
not  made  any  remark,  and  had  avoided  going 
into  any  question  of  that  kind,  as  it  had  not 
been  raised  in  the  case.     The  eighth  ground 
has  not  been  taken  before  us,  viz.^  that  the 
circumstances  show  that  the  defendant  could 
not  possibly  have  any  affection  for  Mehdi  Ali, 
far  less  for  the  plaintiffs.     The  ninth  is  that 
"when   the   Judge   admits   that   the    right 
"claimed  by  the  plaintiffs  in  this  suit  had 
"  existed  in  their  predecessors  from  before, 
*■  and  neither  he  nor  they  chose  to  asser^ 
•  that  right  in  any  of  the  previous  litigatioift, 
'the  Judge  ought  to  have  held  the  plaintiffs 
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**  barred  from  claiming  that  rijrht  now."  ' 
We  do  not  quite  understand  what  this  means, 
and  it  also  has  not  been  taken  before  us.  It 
does  not  therefore  appear  to  us  that  any 
ground  is  sliown  for  holding  that  the  Sub- 
ordinate Judge  has  not  come  to  a  right 
conclusion  in  this  case. 

Then  as  to  the  Act  which  has  been  referred 
to,  Act  XVII.  of  1873,  if  it  has  any  operation 


The  3rd  DeJeraber  1873. 

Present : 

The  Hon'ble  K.  B   Kemp  and  W.  Ainsl 

Judges, 

Hoondees— Notice  of  Dishonour — ^Time  of 
▼ice— English  Law. 

Case  No.  38  of  1873. 


the  Subordinate  Judge  of   Luckhim,^ 
dated  the  ^th  January  iSjj. 

Anunt    Ram   Agurwalla   (one   of    the 
Defendants),  Appellant, 

versus 

R.  D.  Nulhall  (Plaintiff),  RespondeuL 

Baboos  Sreenath  Doss  and  Bkugohutlf 
Churn  Ghose  for  Appellant. 

The  Advocate-General  and  Mr,  Afacrte 

for  Respondent. 

As  regards  notice  of  dishonour  in  connexion 
hoondce-transactions  amongst  natives  of  this  coui 
although  the  strict  rules  of  Kng^lish  Lmw  as  to  tbe 


inU 


at  all  upon  the  present  suit   it  would  be  that ;  j^      i^.  Appeal  from  a  decision  passed 
the  pJaintiffs  will  not  be  able,  except  under        ^  rr      y  r 

that  Act,  to  get  the  benefit  of  the  decree  ' 
which    they  obtained  in  the  lower   Court.  \ 
If  the  Act  prohibits  any  further  proceedings  1 
in  a  suit  instituted  before  the  Act  was  passed.  \ 
the  effect  would  be  to  stop  this  appeal,  and  , 
prevent  the  present  appellant  from  raising  ! 
any  question  here  as  to  whether  the  decision 
of  the  Court  below  was  right  or  not.     We 
think  the  Act  could  not  have  been  intended 
to  deprive  the  Nawab  Nazim  of  any  right  of 
appeal   to  the  High   Court,  which  he  had 
before  it  was  passed.     As  we  have  already 
said,  if  it  has  any  effect  at  all,  it  is  to  prevent 
any  decree  being  enforced  against  the  pro- 
perty or  the  person  of  tfie  Nawab  Nazim. 

•  Section     1 1      says  :    "*'  No     suit     shall     be  i  within  which  servjce  of  such  notice  must  be  made 

d^.  ....^<.^r«..fii/4    txwsA  r>r\  »»r;t  rkr     "ot  applv,  vcX,  thc  cndofsec  is  bound  to  erive  the  en^ 
or  prosecuted,  and  no  \x  nt  or  ,  ^^  n'oVic^;  within  a   reasonable   time,   of   his   in 

"process    shall,    at    any    time,   be    sued    tor  tion  to  come  upon  him,  so  as  to  enable  the  latter  to 

"  acrainst   the    person  or  properiV  of  the  said  the  necessary  steps  for  l^is  own  protection.     Theq 

.    kT        u    KT«..;r«     .,«L>cc    ciir'h    «ita    h*»  rnm  tion  as  to  what  is  reasonable  notice  is  to  be  settled 

«•  Nawab    Nazim,    unless   bUCh    suit    be  com-  i.^^^l  custom  ;  and  tvhere a  party  has  been  prejudiced 

'*  menced  or  such  writ  or  process  be  sued  for,  tiic  want  of  such  notice,  this  is  to  be  takea  into 

"  with  the  consent  of  the  Governor-General  deration. 

-  in  Council  first  had  and  obtained.     Such        ^^^^^^  y.-As  the  Deputy  Commissio 
-consent  shall  be  certified  by  ihe  signature  ^^^  Subordinate  Judge  of  Luckhimpore  L 
"of  one  of  the  Secreiaties  to  ine  Govern.  ^^^^^^^  ^j^^  ^^^^^  ^^  ^^-^  ^^^^  ^^^y  ^^U^  i„  j, 

«*  ment  of  India,  and  every  such  signature    ^j^^cision,  I  do  not  propose  to  do  more  th* 
^•^ shall  be  judicially  noiiced.     And  any  suit    ^^  ^^  ^^^^  ^^^^  ^^^^  ^^^1^,1^.      j^^  ^^^-^^y 
-which,  at  any  time,  shall  have  been,  or  shall    ^^^    j^     p     Nulhail,    brings    this    suit 
"be,  commenced,  and  any  writ  or  process    recover  Rs.  12,000  with  interest  from  the  i__ 
"  which,  at  any  time,  shall  have  been,  or  shall  ^fQj,^„^jgr  ,8(,8  to  the  3tst  August  iSjr, 
••be,  sued  for  against  the  person  or  properly    amounting    to     Rs.    4.200,    or    ahogetbef 

-  of  the  said  Nawab  Nazim,  shall  be  of  no  ,  j^^  ,5  ^^^^  ^g  against  the  defendant  No.  h 
"  effect,  unless  and  until  the  consent  of  the  ^^^^  ^y^ich  sum  he  deducts  a  sum  of" 
"Governor-General  m  Council  ceruhed  in  r^.  4.000.  The  facts  are  brief!  v  these  :  That 
•* manner  aforesaid  is  obtained.  Ihe  plaint- '  ^^^  plaintiff  Mr.  Nuthall  was  the  proprietor 
iffs  will  not  be  able  to  obtain  the  benefit  ot  ^f  ^  tea-garden  of  the  name  of  Jcvpore 
the  decree  without  such  consent.  '  ^^.^j^^  he  sold  to  the  Northern  Assam'  Tea 

The  other  objection  which  has  been  raised,  Company.  The  defendant  No.  1.  Mr. 
m.,  that  the  two  brothers  of  Mehdi  AH  have  ,  Campbell,  acted  as  the  agent  of  Mr.  Nuthait 
hot  been  made  parties  to  this  suit,  and  conse- ,  in  this  transaction.  It  appears  that  Mr. 
quently  the  decree  awards  to  the  plaintiffs  ,  Nuthall  originally  demanded  a  much  larger 
more  than  they  are  entitled  to  receive,  has  sum  for  his  tea-garden  than  that  at  which  it 
been  disposed  of  in  the  course  of  the  argu-  ;  was  eventually  sold.  After  some  negotiz- 
inent.  It  does  not  appear  that  the  brothers  ,  lions,  Mr.  Campbell,  qn  behalf  of  the  plain- 
^gs  entitled  to  anything;  and,  further,  this  is  \  tiff,  settled  the  price  of  the  garden  with  the 
not  a  point  taken  in  the  grounds  of  appeal,  j  Company  at  Rs.   24,000.     The  Company, 

The  appeal  must  be  dismissed  with  costs,   out  of  that  sum,  paid  Rs.  8,000  in  cash,  and 


1^4.] 


Civil 


THE  WtBKLT  ttPORTIK. 


Ruling*, 


«B 


we  protnissoiy  noteS   for  the  balance  of 

E*  16,000.  Mr.  Campbell,  who  acted  as 
cnt  for  the  plaintiff,  being  aware  that  the 
bmpany,  although  not  insolvent,  was  in  a 
^oewhat  shaky  state,  recommended  to  bis 
kmcipal,  Mr.  Nuthall  to  discount  these  bills 
I  the  bazar.  Mr.  Nuthall  then  instructed 
Sampbell  to  negotiate  these  bills  at  five  per 
fcDt.,  and  it  was  the  impression  of  Mr. 
Juihall,  a  rather  extraordinary  one  we  may 
bserve,  that  bills  could  be  discounted  in  a 
leal  bazar  in  Assam  at  five  per  cent,  per 
pmam.  However,  be  that  as  it  may,  Mr. 
Campbell  disposed  of  these  bills  to  the 
Mendant  No.  2,  Anunt  Ram  Agurwalla, 
rtio,  we  may  remark,  is  also  the  banker  of 
le  Northern  Assam  Tea  Company,  for 
^.  11,000.  Out  of  this  sum  Rs.  3.000 
|ere  paid,  and  there  was  an  understanding 
Nat  the  balance  was  to  be  paid  in  six  weeks. 
fhe  transaction  as  between  Campbell,  the 
(gent,  and  Anunt  Ram,  thus  appears  to  me  to 
lave  been  on  this  footing :  That  the  promis- 
lor?  notes  of  the  Northern  Assam  Tea  Com- 

Etny  for  Rs.  16,000  were  purchased  by 
Hunt  Ram  at  a  discount  of  5  per  cent,  per 
•cnsem,  or  of  30  per  cent,  on  the  first  bill, 
irtiich  was  for  Rs.  8,000  at  6«[ionihs'  sight, 
W«J  45  per  cent,  on  the  second  bill  for 
Rfi.  8,000  at  9  months'. 

The  Deputy  Commissioner  appears  to  me 
^  have  taken  a'  proper  view  of  this  case. 
Clearly  the  suit,  as  originally  framed  by  the 
^iniiff,  was  not  maintainable,  but  the 
Pepmy  Commissioner  has  laid  down  the 
N^oper  issues;  and,  under  section  139,  Aft 
i^Ul.  of  1859,  t^^  Court,  after  inquiring  and 
jscertaining  upon  what  questions  of  law  or 
■ct  the  parties  are  at  issue,  is  thereupon  to 
Jifoceed  to  frame  and  record  the  issues  of 
i»w  and  fact  on  which  the  right  decision  of 
fltt  case  may  depend,  and  the  Court  may 
ittmethe  said  issues  from  the  allegations  of 
fcct  which  it  collects  from  the  oral  examina- 
tion of  the  parties  or  their  pleaders,  noi- 
withstanding  any  difference  J>ehveen  such 
^^fgations  of  fact  and  the  allegations  of 
f^t  contained  in  the  written  statements  of 
^  parties.  Now  1  am  of  opinion  that  the 
Deputy  Commissioner  has  raised  the  proper 
■SQe  in  this  case,  viz.,  the  3rd  issue  of  law, 
»hich  runs  thus :  "  Whether,  under  the  cir- 
^cumstances  of  this  case,  the  transaction 
**  P^ht  to  be  considered  as  a  valid  and  bind- 
"»g  sale  of  the  bills,  or  whether,  on  the 

contrary,  the  defendant  is  not  at  liberty  to 
^•recover  the  amount  paid  in  part  price  of 

Aesebills  from  plaintiff."     Upon  this  issue, 
^  ftatt^   the  facts    of  the    case,  the 


\u 


\U 


Deputy  Commissioner  comes  to  the  conclu- 
sion that  the  defendant  No.  2  purchased 
these  bills  at  a  great  advantage  as  a  specula* 
tive  purchase.  The  Deputy  Commissioner 
has  not  treated  the  transaction  as  an 
ordinary  discount  transaction,  but  as  an  ouC- 
and-out  sale  to  the  defendant  No.  2,  at  his 
own  risk.  He  has  therefore  given  the 
plaintiff  a  decree  against  the  defendant 
No.  2,  Anunt  Ram  Agurwalla,  for  a  sunt  of 
Rs.  8,000,  afier  deducting  from  Rs.  11,000 
the  Rs.  3,000  which  were  paid  by  Anunt 
Ram,  and  has  given  interest  upon  the  sum 
decreed,  after  allowing  six  weeks  from  the 
date  of  the  sale  of  ihe  notes,  at  the  rate  of 
12  per  cent,  per  annum  from  the  I5ih  of 
November  1868. 

Against  this  decision  the  defendant  No.  2 
has  appealed.  The  defendant  No.  1  appears 
to  have  compromised  with  the  plaintiff,  and 
is  not  now  before  the  Court. 

I  am  clearly  of  opinion  on  the  evidence 
in  this  case,  and  taking  the  whole  circum- 
stances into  consideration,  that  the  finding  of 
the  Deputy  Commissioner  that  this  was  a 
purchase  and  not  an  prdinary  discount  trans- 
action is  a  correct  finding.  It  appears  to  me 
from  the  circumstances  of  the  case  that  the 
defendant  No.  2,  who,  as  the  banker  of  the 
Northern  Assam  Tea  Company,  was  in  a 
position  to  know  the  position  and  the 
stability  of  the  Company,  was  well  aware  at 
the  time  he  purchased  these  bills  that  the 
Company,  although  not  insolvent,  were  in  a 
shaky  position.  In  his  evidence,  for  he  has 
been  examined  in  the  Court  below,  the 
defendant  No.  2  says  that ''  he  purchased  the 
promissory  notes  as  a  speculation ;" — he  also 
admits  that  he  has  included  the  amount  du6 
under  these  promissory  notes  in  the  claim 
which  he  has  made  against  the  Northern 
Assam  Tea  Company,  and  which  claim  is 
now  pending  before  the  Court  of  Chancery 
in  England. 

There  is  therefore  a  clear  admission  on 
the  part  of  the  defendant  No.  2  that  he 
purchased  these  notes  as  a  speculation.  It 
is  also  clear  on  the  evidence  that  Mr. 
Nuthall,  after  hearing  from  his  agent  of  the 
sale  of  the  promissory  notes  to  the  Mahajun, 
the  defendant  No.  2,  at  the  rate  of  discount 
of  5  per  cent,  per  mensem,  repudiated  that 
transaction,  and  offered,  through  his  witness, 
Dr.  White,  to  repay  the  unpaid  Rs.  2,000  out 
of  the  Rs.  3,000  which  the  defendant  No.  2 
had  at  first  paid  in  part  for  the  bills  of  sale, 
the  Mahajun  having  already  received  bac^ 
Rs.  1,000  from  the  plaintiff's  agent,  Mr. 
Campbell.  Dr.  White  deposes  that  he  pointed 


64 


Civil 


TRB  WnXtY   UPOKTXR. 


Rulingt.  [Vol 


out  to  the  defendant  No.  2  that  the  Company 
were  In  a  shaky  position,  and  that  he  would 
probably  lose  by  holding  the  notes,  and  he 
guaranteed  fo  him,  the  defendant  No.  2,  the 
refund  of  the  balance  due  to  him,  namely, 
Rs.  2,000,  but  the  defendant  with  this  warn- 
ing distinctly  declined  to  give  up  the  notes, 
stating  that  he  would  '*  hold  to  his  bargain/' 

I  therefore,  treating  this  as  a  purchase, 
an*d  not  as  an  ordinary  discount  transaction, 
would  confirm  the  decision  of  the  first  Court 
with  one  modification,  namely,  with  refer- 
ence to  interest.  I  am  of  opinion  that  the 
plaintiff  is  not  entitled  to  interest  as  awarded 
to  him  by  the  Deputy  Commissioner,  but 
that  he  is  onlv  entitled  to  interest  from  date 
of  suit,  inasmuch  as  it  does  not  appear  that, 
after  the  six  weeks  had  elapsed,  which  was 
the  term  within  which  the  defendant  No.  2 
had  contracted  to  pay  the  balance  of  the 
Rs.  11.000,  any  demand  was  made  by  the 
plaintiff  or  his  agent  on  the  defendant  Xo.  2 
for  the  payment  of  that  balance.  I  am 
therefore  of  opinion  that  the  plaintiff  is 
entitled  to  recover  interest  from  date  of  suit 
only.  • 

Then  it  has  been  said  in  the  course  of  the 
argument  that,  if  the  defendant  is  liable  on 
this  contract,  treating  it  as  an  absolute  pur- 
chase, he  cati  set  off  his  cross- right  to  sue 
the  plaintiff  on  the  promissory  notes  which 
have  been  dishonoured,  and  till  the  matter 
involved  in  the  suit  in  Chancery  is  decided, 
the  plaintiff's  right  against  the  defendant 
must  be  suspended.  I  think  this  contention 
is  not  tenable,  for  it  is  clear  that  no  notice 
of  dishonour  was  given  to  the  plaintiff,  Mr. 
Nulhall,  by  Anunt  Ram  ;  but  it  has  been  said  | 
that  no  notice  is  necessary  in  this  couutry. 
and,  in  support  of  that  contention,  two  deci- 
sions have  been  referred  to,  and  the  pleader 
for  the  appellant  contends  that  notice  is  not 
absolutely  necessary  in  this  country  as 
amongst  natives. 

Now  I  do  not  find  that  any  decision  of 
this  Court  has  gone  this  length,  namely,  that 
no  notice  of  dishonour  is  requisite  amongst 
natives  of  this  country  with  reference  to 
hoondee-transactions.  What  has  been  ruled 
is  simply  that  the  strict  rules  of  English 
Law  as  to  the  time  within  which  service  of 
such  notice  must  be  made  do  not  apply  to 
such  transactions  in  this  country.  I  do  not 
find  it  in  any  case  laid  down  broadly  that  no 
notice  is  necessary.  On  the  contrary,  the 
Courts  have  always  left  the  question  as  to 
^hat  is  reasonable  notice  to  be  settled  by 
evidence  of  local  custom;  and  the  Courts 
have  also  held  that,  where  it  can  be  shown ' 


that  a  party  has  been  t>rejudiced  by  the 
of  such  notice,  the  Court  would    take 
into  consideration.     It  is  very  clear  in 
case  that  the  plaintiff  has  been  prejudi 
There    is  the   uncontradicted   and    rcH 
evidence   of   Dr.    White   to   that    effecL 
therefore  concur  with  the  Court   below 
giving  the  plaintiff  a  decree  for  Rs.  Sj 
but  with  interest  from  date  of  suit  only, 
modification  of  the  decree  of  the   Dep 
Commissioner  which  awards  interest 
the  i5ih  of  November  1868. 

The  costs  of  this  appeal  will  be  paid 
the  appellant,  defendant  No.  2, 

Ainsh'e,  J. — I  have  been  unable  to 
myself  on  the  evidence  that  the  transact 
was  of  the  nature  of  an  out-and-out 
leaving  the  purchaser  no  right  to 
recourse  to  the  seller  of  the  promissory 
in  the  event  of  their  not  being  duly 
charged.  The  evidence  on  this  point  is 
be  found  entirelv  in  the  evidence  of 
nesses  called  by  the  plaintiff  himself ;  p 
in  that  of  Anunt  Ram,  the  taker  of  the 
missory  notes,  and  partly  in  that  of 
Campbell,  through  whom  the  notes 
made  over  to  him.  Anunt  Ram  sa] 
"  The  custom  •in  negotiating  notes  is  that, 
"they  are* returned  to  the  purchaser  d 
"  honoured,  he  recovers  the  amount  paid 
**  him  for  them  with  interest  for  the  ti 
'*  being;  and,  in  case  of  refusal  to  refund, 
**  would  bring  his  action  against  the  person 
"  who  sold  them."  He  distinctly  states  tiie 
custom  to  be  that  the  endorser  is  responsible, 
to  the  endorsee  in  case  of  dishonour.  Thea; 
Mr.  Campbell  says  :  "  The  defendant  No.  » 
"  (Anunt  Ram)  did  desire  me  to  enter  a  con* 
•'  dition  in  recrard  to  how  he  was  to  recover 
**  the  amount  due  on  the  notes,  should  the 
"  Company  fail  to  honour  them.  I  do  not 
"  recollect  making  any  condition  in  the, 
"  matter  with  him,  but  I  told  him  that  he 
"  took  over  the  promissory  notes  on  the 
**  ordinarv  terms  of  such  transactions.*' 

Now  what  were  the  ordinary  terms  is  not 
shown  in  any  way  except  by  Anunt  Rams 
own  evidence,  and  therefore  I  should  hesitate 
to  concur  in  the  finding  of  the  Court  below 
as  to  the  nature  of^the  transaction.  This, 
however,  has  no  effect  on  the  result  of  this 
appeal ;  because,  assuming  that  Anunt  Ram 
had  a  right  of  recourse  to  the  endorser,  it  is 
quite  clear  that  he  was  bound  to  give  hinif 
within  a  reasonable  time,  notice  of  his  inten- 
tion to  come  upon  him,  so  as  to  enable  the 
endorser  to  take  such  steps  as  he  might 
deem  necessary  to  protect  himself ;  and,  as 
already  pointed  out  by  my  learned  brotbe 
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nee  of  Dr.    AVhiie  shows  clearly 
;   was  a  material  lo5s  caused  to  the 


if  he 


S    of    M 


of  r 


led  that  he 

be    held    responsible    for    ilie    full 

[  of  the  notes,  he  would  in  all  proba- 

iave  been  able  to  recover  that  amount 

e  moveable  and  immoveable  property 

Company  then   available  within  the 

.      li   the  appellant  Anunt  Ram  had 

I  due  notice  to  ,Mr,  Nuthall  when  the 

ishonoured.  he  might  have  asked 

D  suspend  its  decree  until  he  had 

steps    to    oblain    a   decree   againsi 

iail.     The  fact  that  he  was  taking   pro- 

1  England  would  be  no  bar  to  his 

iimng:  a  decree  ;  he  would    be  eniiiled 

roceed  ai,'aiiist  all  persons  chargeable, 

i  his  decrees  subject  to  this 

Siclilion  that,  when  once  execution,  wliete- 

"-r  obtained,  had  brought  about  a  satisiac- 

\  lbs  lotai  demand,  no  further  execti- 

-il  any  of  the  decrees  should  proceed. 

vi  he  has  failed  lo  give  noiice,  he  has 

.. slight  to  make  such  application  lo  the 

and  therefore  lliere  is  no  defence  to 

!  ■-■iing  that  view  of  the  carte.  I  concur  in 
nnJifyingr  the  decree  as  proposed  by  my 
earned  brother  and  in  dismissing  this  appeal. 


HKr.athaUlio  lud?e  was  perfectly  right  m 
in;:  III?  app-al  on  default  mtli  cosli.  and  thai  Ih 
lay  in  an  application  under  Act  Vlll,  o(  1835, 


ncdy 


I  The  3rd  December  1S73. 

|il  Presenl  : 

%t  Hott'bie  F.   li.   Kemp  and  W.  .Ainslie, 

'BemaiHl— Default— Act  VIII.  of.iSsg,  s.  317. 
I  Case  No.  240  of  1S73. 

miscetlaneou!  Appeal  from  an  orJfr  pmsed 
hy  the  Judge  of  Chillagong,  dated  Ihe 
*'i  February  iSyj.  affirming  an  order  0/ 
Ihi  Moonsiff  of  ffowlah,  daUd  the  ah 
July  /*;*. 

T'iloke    Chuader   Sen    (Judgment-debtor), 
Appellanl, 

Aukhil  Chunder  Sen  (Decree-holder). 

Respondent 

Balioo  Molte  Lall  Mookerjte  for 

Appellant. 

Baboo  Hurec  Mohun  Chiukerluilly 

*  for  Respondent. 

B|Mcll>nR?  b*en  remandod  to  the  lfl«er  Appellate 
■BCappdIantdid  not  put  in  any  appearani^L-,  and 


Kemp,  7.— This  case  was  remanded  by- 
Justices  .Mirkby  and  Ainslie.  On  remand, 
the  Judge  of  Chitiason;-  stales  that  the 
appellant  has  not  put  in  any  appearance,  and 
has  taken  no  steps  lo  produce  evidence; 
that,  while  he,  the  Judge,  was  writin"  his 
decision,  Uaboo  Koylash  Chunder  Gooho 
appeared  and  staled  that  he  had  no  evidence 
to  produce,  that  he  had  re;:eived  no  instruc- 
tions, and  that  he  was  not  aci^uainled  with 
the  grounds  of  remind  ;  and  he  made  no 
application  for  a  postponement  of  the  case  or 
for  lime  to  summon  witnesses,  or  produce 
evidence.  The  Jud^^e  then  observes  that  the 
order  of  remand  of  this  Court  was  passed  so 
Far  back  as  the  zzst  of  September  1872,  so 
that  the  appellant  has  had  suiricient  time  lo 
msiruci  his  vakeel,  and  there  being  no  appli- 
cation bi-fore  htm  for  an  adjournment,  the 
cise  was  disposed  of  under  section  546  of 
.\ct  Vllf.  of  iSsij.     ■ 

The  pleader  for  the  respondent  lakes  a 
preliminary  objection  that  no  appeal  lies,  and 
that  the  only  remedy  open  to  the  appellant 
,  "-as  under  scciion  3+7.  The  pleader  forthe 
I  special  appellant  relies  upon  section  372  of 
I  Act  VIII.  of  1859,  and  on  being  (luestioned 
by  Mr.  Justice  Ainslie  as  to  what  portion  of 
that  scciion  his  appeal  comes  under,  he 
replied  that  the  decision  of  the  Judge  was 
"contrary  10  I.-\w."'  Therefore  the  question 
we  have  to  decide  is  whether  the  decision  of 
the  Judge  is  "  contrary  to  law." 

We  think  ilie  decision  of  the  Judge  was 
perfectly  legal.  It  is  clear  from  his  judg- 
ment tiiat  theappelUni  did  not  appear  either 
in  parson  or  by  pleaJer.  The  mere  fact  of 
the  pleader  coming  into  Court  while  the 
Judge  was  wriiing  his  judgment,  and  inform- I 
ing  tlie  Judge  that  he  had  received  no  I 
inslruciioiis,  is  not  entering  appearance,  and; 
therefore  the  Judge  was  perfectly  right  in  1 
dismissing  the  appeal  on  default  with  costs.  ] 
The  remedy  of  the  special  appellant  was  to 
make  an  application  under  section  347  ;  not 
having  done  so,  the  special  appeal  must  be 
dismissed  with  costs.  Pleader's  fees  two 
gold  mohuts. 
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The  3rd  December  1873. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Attachmenit— Act  VIII.  of  1859,  s.  270— Execu- 
tion-proceedings. 

Case  No.  239  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Patna,  dated  the 
4th  September  i8y2,  affirming  a  decision 
of  the  Officiating  Subordinate  Judge  of 
that  District,  dated  the  12th  September 
1871. 

Mussamut  Binda  Bibee  alias  Nunhee  Bahoo 
(Plaintiff),  Appellant, 

versus 


Lalla  Gopeenath  and  others  (Defendants), 

Respondents, 

Moonshee  Mahomed  Yusuff  for  Appellant. 

Baboos  Sreenath  Doss  and  Mohesh  Chunder 
Chowdhry  for  Respondents. 

An  attachment  made  pending  execution-proceeding's  in 
the  case  o\  a  decree  for  possession  and  mesnc-profits  not 
assessed  is  not  an  attachment  such  as  is  contemplated 
by  Act  VIII.  of  1S59,  s.  270. 

Where  execution-proceeding^s  are  struck  off,  the  act 
means  a  complete  termination  of  the  case  and  the  remo- 
val of  any  attachment  therein  ;  but  the  restoration  of 
he  proceeding's  does  not  necessarily  imply  that  the 
attachment  is  also  restored. 

Phear,  J. — With  deference  for  the  view 
taken  by  ttie  Judge  of  the  Lower  Appellate 
Court  in  this  case,  it  appears  to  us  that  the 
plaintiff  has  certainly,  on  the  facts  found  by 
both  the  Courts  below,  established  his  claim 
against  :he  defendant.  The  section  270  of 
the  Civil  Procedure  Code  says  that,  when  a 
sale  of  the  attached  property  takes  place,  the 
proceeds  shall  be  applied  to  the  satisfaction 
of  the  decree  of  the  person  who  first  attached. 
And  it  has  been  held  by  a  Full  Bench  of  this 
C(^rt  that  these  words  give  the  person, 
who  first  attached,  a  right  to  sue  any  one 


else  who  may  have  bfen  wrongly  paid 
Court  out  of  the  proceeds  in  prefere 
him,  in  order  to  recover  from  such 
the  money  which  has  been  so  paid. 
plaintiff  in  this  case  says  that,  aUhoa 
property  of  a  certain  person  wac  sold  in 
cution  on  the  aoDlicaiion  of  the  def« 
3'et,  at  that  time,  he,  the  plaintiff,  had  a 
•attachment,  and  was  therefore  entitled 
paid    his   debt   out  of  the  proceeds  of 
sale  in  priority  to  the  defendant.     The 
ment   upon   which   the   plaintiff   relies 
made  on  the  i6ih  February  1869;  and 
last  atfachment  made  by  the  defendant 
he  obtained  the  order  for  sale  was  effect 
the  9th  March  1869.     We  speak  of  it 
last  attachment,  because  there  was  ce 
another  .attachment   made   at   the   in 
of  the  same  person   previously,  i>.,  so 
as   September    1864,   and   there   app 
have  been  between  these  two  dates  ao 
tive  attempt  to  get  the  Court  to  attach 
property  on  another  occasion. 

If  the  attachment  effected  by  the  plai 
on  the  9th  March  1869  was  the  actual 
mencement  of  the  attachment  which 
subsisting  when  the  defendant  sdd, 
clearly  the  defendant's  attachment  is  s 
quent  in  date  to  that  of  the  plaintiff, 
the  defence  is  that  the  attachment  of 
ber  1 S64  was  a  good  and  valid  attach 
within  the  meaning  of  section  270 
the  Civil  Procedure  Code,  and  contin 
unbroken  and  in  force  up  to  the  9th  M; 
1869,  when  the  second  attachment  was  m 
and  further  continued  in  force  down  to 
time  when  the  sale  was  made.  In  other  wi 
the  attachment  of  the  9th  March  1869 
altogether  an  useless  and  unnecessary  act 
the  part  of  the  Court.  But  we  find,  u 
looking  to  the  facts  which  are  presented  tii 
us  by  the  lower  Courts,  that  the  attachmo* 
of  September  1864  was  a  general  altachmcol 
made  after  a  certain  decree  for  possessionani 
mesne  profits  had  been  passed  in  favour  of  the 
present  defendant,  but  before  the  mesnc^ 
profits  had  been  estimated  or  assessed. 

The  petition  for  attachment  did  not  specify 
any  sum  of  money  in  respect  of  which  the 
attachment  was  sought.  And,  in  truth,  no 
such  specification  was  possible  unless  it  was 
confined  to  a  certain  amount  of  costs,  for,  at 
that  time,  there  had  been  no  final  decree,  no 
final  money-decree,  passed.  The  present 
defendant  in  that  suit  in  September  1864 
had  only  obtained  a  decree  for  possession  of 
certain  immoveable  property  and  a  right  to 
have  the  mesne-profits  assessed  in  the  eze^ 
cution-proceediogs.  Until  those  m^sne-pro^ 
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je  assessed,  clearly^  there  was  no  final 
kfiey^decree  passed  in  his  favour.  There 
no  decree  which  he  was  in  a  position  to 
upon  the  Coart  to  execute  and  to  realize 
shape  of  money.  And  as  it  happened, 
tr  by  reason  of  his  own  dilatoriness  or 
ic  delay  of  the  Court  itself,  he  did  not 
\'^  final  decree  or  assessment  of  any  speci- 
lount  of  mesne-profits  until  the  year 
.  So  that  up  to  the  year  1866,  at  any 
he  was  not  in  possession  of  a  decree  for 
ley  which  he  could  execute.  Now  the 
Bench  decision,  which  is  reported  in 
Weekly  Reporter,  page  9,  distinctly 
down  that  the  word  attached  in 
m  270  means  "  attached  in  execution  of 
!cree  within  the  meaning  of  Chapter  4  of 
Code;"  that  is,  obviously,  as  we  think, 
:mioa  of  a  decree  which  is  a  final  decree 
money,  and  which  is  capable  of  being 
Lpleteiy  executed  at  the  time  when  the 
Lchment  is  asked  for  and  made. 
•The  late  Chief  Justice  in  that  case  pointed 
various    inconveniences   and   anomalies 

rich  would  occur  if  the  attachment  spoken 
in  section  270  were  construed  so  as  to 
pclude  attachment  effected  before  decree. 
jbad  we  need  hardly  remark  '«hat  every  one 
If  those  inconveniences  and  anomalies  would 
iianifestly  present  themselves  here  if  the 
^erpreiation  which  the  present  respondents 
jsire  us  to  put  upon  this  word  attachment 
adopted.     An    attachment    before    the 

il  assessment  of  the  mesne-profits  was 
fJMe  would  be  exactly  in  the  same  situation 
!i  regards  the  Chief  Jusiict-'s  arguments  as 
ift  attachment  befofe  a  final  money-decree 
»s  passed.  It  seems,  therefore,  very  plain 
fcu  the  reasoning  upon  which  the  Full 
Sench  placed  its  decision  in  that  case  obliges 
Ift  to  hold  that  an  attachment  made  pendmg 
^ecution-proceedings  in  the  case  of  a  decree 
far  possession  and  mesne-profits  not  assessed 
n  not  an  attachment  such  as  is  contemplated 
by  Mction  270.  This  being  so,  we  think 
that  the  Lower  Appellate  Court  was  wrong  in 
folding  that  the  defendant's  attachment  of 
September  1864  was  an  attachment  within 
i^e  meaning  of  that  section  prior  to  the 
Ffcsem  plaintiff's  attachment,  and  therefore 
l^pve  him,  the  defendant,  a  right  to  the 
pttoncy.  At  any  rate,  it  could  only  give  him 
[»»ch  a  right  to  the  extent  of  the  costs  which 
i^ete  awarded  to  him  in  his  first  decree. 
i?it,  although  those  costs  were  included  in 
application  for  attachment,  it  is  clear  that 
sittachment  was  not  sought  with  a  view 
^obtaining  execution  of  the  decree  so  far  as 

t  Was  then  capable  of  being  execut.ed  by 


realization  of  the  amount  of  those  costs,  but 
for  the  purpose  merely  of  keeping  the  pro- 
perty within  reach  of  the  Court  and  available 
for  satisfaction  of  the  amount  of  mesne-profits 
as  soon  as  that  amount  should  be  ascertained. 
But  however  this  may  be,  we  think  that 
there  is  another  even  more  complete  obstacle 
to  the  maintenance  of  the  right  set  up  on 
the  part  of  the  defendant,  because  we  think 
that  it  is  beyond  question  in  this  suit,  on  the 
facts  which  have  been  found  by  both  the 
lower  Courts,  that  the  attachment  of  Sep- 
tember 1864,  whatever  was  its  value,  was  at 
an  end — altogether  at  an  end — and  removed 
before  the  attachment  of  the  9th  March  1869 
was  effected.  We  observe  in  the  first  place 
that  on  the  i6th  March  1865,  ^^  ^^^  coarse 
of  the  execution-proceedings  of  the  former 
suit,,  that  is  to  say,  the  suit  in  which  the 
present  defendant  had  obtained  his  decree, 
both  parties  had  notice  to  appear  before  the 
Court  in  the  matter  of  those  execution-pro- 
ceedings for  the  hearing  and  final  determina- 
tion thereof.  But  inasmuch  as,  notwith- 
standing that  notice,  the  present  defendants 
failed  to  appear,  the  Gourt  struck  off  the  case. 
That  act  by  itself  can  scarcely  under  the 
circumstances  bear  any  other  meaning  than 
that  the  Court  thereby  effected  a  complete 
termination  of  the  case;  if  we  knew  nothing 
more  than  this  of  the  matter,  the  order  then 
made  must  be  taken  to  have  had  the  effect 
of  removing  the  attachment  and  putting  an 
end  to  the  execution-proceedings  altogether. 
No  doubt  at  a  later  hour,  in  the  course  of  the 
same  day,  the  present  defendants  did  come 
into  Court,  and  induced  the  Court  to  restore 
the  proceedings ;  but  no  order  seems  to  have 
been  made  at  that  time  to  the  effect  that  the 
attachment  also  should  be  restored.  However 
this  may  have  been  at  that  time  we  need  not 
now  greatly  trouble  ourselves  to  ascertain, 
because  we  find  that  nearly  three  years  after- 
wards, namely,  on  25th  January  1868,  the 
present  defendants  applied  to  the  Court 
again  in  those  very  execution-proceedings  in 
order  to  get  satisfaction  of  the  complete 
decree  for  mesne-profits  which  they  had  then 
obtained,  by  the  sale  of  certain  specified 
property  belonging  to  the  judgment-debtors, 
which  we  understand  was  the  property,  or 
part  of  the  property  originally  attached,  and 
the  subject  of  the  final  sale.  On  this  appli- 
cation,  the  Court,  in  the  exercise  of  the  dis- 
cretion  which  it  was  bound  to  apply  to  the 
matter,  acted  as  if  there  was  no  attachment 
at  that  time  subsisting.  It  expressly  sajcJ 
that  there  was  no  attachment  subsisting,  and 
by  an  order  made  on  the  6th  February  i863 
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called  upon. the  applicant  to  pay  tullubana 
fees  for  effecting  the  necessary  attachment. 
This  the  applicants,  ?>.,  the  present  defend- 
ants, failed  to  do,  and  accordingly,  on  the 
1 8th  of  the  same  month,  the  case  was  struck 
oft    Ten  months  after  this,  again,  the  present 
defendants  did  apply  for  a  fresh  attachment, 
namely,  on  the  31st  December  1868.     The 
attachmjent  was  made  on  the  9th  March  1869, 
and  it  was  upon  that  attachment  so  following 
upon  thatapplication  that  the  sale-proceedings 
eventually  took  place.     That  suit  is  not  now 
before  us  ;  the  parties  in  this  appeal  are  not 
the   parties   to   that   suit ;   we   cannot   now 
review  what  was  done  in  that  suit.     It  would 
be  beyond  our  jurisdiction  to  say  that  the 
order  of  the  Court  in  those  execution-pro- 
ceedings was  a  vain  order  or  a  wrong  order. 
We  are  not  here  called  upon  to  satisfy  our- 
selves as  to  what  was  the  effect  of  some 
doubtful  or  ambiguous  proceeding  on  the  part 
of  the  Court  wh-ich  was  charged  with  the 
execution  of  the  decree  in  that  case.     We 
have  no  such  question  before  us  as  that  veiy 
common  one,  whether  or  not  the  Court  by 
striking  the  execmion-psoceedings  off  its  file 
meant  to  terminate  them  altogether,  and  to 
remove  the  attachment.     We  have  before  us 
the  express  finding  of  the  Court  that  there 
was  no  subsisting  attachment,  and  the  order 
which  it  made  thereon.     We  must  take  it 
that   it    was    a   right   order   between   those 
parties,  and  that  the  judgment-debtor's  pro- 
perty in  that  suit  was  not  attached  before  the 
9lh  March  1869.     So  that  it  appears  to  us 
there  is  really  no  occasion,  as  between  the 
present  parties,  to  inquire  what  was  the  effect 
of   the   earlier   proceedings    of    September 
1864,  and  so  on.     All  that  matter  has  been 
put  at  rest.     There   was  clearly  no  attach- 
ment subsisting  at  the  instance  of  the  present 
defendants  in  the  suit  on  and  immediately 
before  the  31st  December  1868.     And  con- 
sequently, as  has  already  been  remarked,  if 
that  be  the  case,  the  present  plaintiff's  attach- 
ment was  within  the  meaning  of  section  270, 
and  was  indisputably   a   prior  attachment. 
The  plaintiff  is  therefore  in  our  opinion,  upon 
the  facts  of  the  case  as  stated  by  the  Lower 
Appellate  Court,  entitled  to  recover  in  this 
suit.     The  Moonsiff  held  that   he   was   so 
entitled,  and  the  Moonsiff 's decision  was  there- 
fore right,  and  the  Lower  Appellate  Court's 
decision  was  wrong  in  law.     We  accordingly 
reverse  the  decision  of  the  Lower  Appellate 
Court,  and  affirm  ttiat  of  the  Moonsiff. 

The  appellant  will  have  his  costs  in  this 
Court  and  in  the  Lower  Appellate  Court. 


The  loth  December  1873. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Ci 
Justice,   and   the   Hon'ble  F.   B.   Kei 
Louis   S.   Jackson,    F.    A.   Glover, 
C.  Pontifex,  Judges. 

Co-sharer— Rig^ht  of  Suit— Cause  of  Actiofri 

Jarisdiction. 

Case  No.  102  of  1873. 
• 
Special   Appeal  from   a  decision   passed 
the    Subordinate    Judge    of   Bcerhhi 
dated  the   2;^rd   September   16^2^  o§f 
itig   a    decision  0/  the  Moonsiff  of  Di 
rajpore^  dated  the  28th  March  i8'j2, 

Unnoda  Pershad  Roy  and  others  (Plainlil 

Appellants^ 

versus 

Messrs.  Krskine  &  Co.  (Defendants), 
Respondents. 

Baboo  As\ootf>sh  Mookerjee  for  Appellants. 

The  Advocate- General  and  Mr,  R,  T.    I 
Allan  for  Respondents. 

In  a  suit  brouj^ht  by  one  of  the  shareholders  to  sen 
aside  the  sale  of  property  held  by  several  sharehoidnstj 
in  which  he  made  the  other  co-sharers  defendants,  but 
asked  to  have  the  possession  of  his  own  share,  valoio^  | 
the  suit  with  reference  to  that  share  only  and  framiof  it ; 
so  as  to  bring'  it  in  a  Court  in  which  he  could  not  have  ^ 
brought  a  suit  to  set  aside  the  sale  of  the  eatire ' 
property : 

Held  that  plaintiff  was  not  competent  to  suelntliat , 
way.  The  cause  of  action  was  the  sale  of  the  whole  ' 
property,  and  the  suit  ought 'to  have  been  framed  smI  j 
valued  accordingly,  and  brought  in  such  a  Court  that  the  ' 
rights  of  all  the  parties  interested  in  setting  aside  the 
sale  might  be  declared  in  one  suit. 

This  case  was  referred  to  the  Full  Bench 
on  the  271  d  September  iSyj  by  Markhy 
and  Milter,  J  J.,  with  the  following 
remarks : — 

Markby^  J, — In  this  case  one  Kasheenath 
Roy  sued  certain  pergons  whom  ihey  describe 
as  *'  Messrs.  Erskine  &  Co."  and  eight  other 
persons,  alleging  that  aceitain  putneetalook 
was  held  by  seven  co-sharers,  of  which  the 
plaintiff  held  one  share,  and  certain  of  the 
defendants  the  remainder,  each  share  ho\^^ 
collecting  his  own  share  of  the  rent  from  the 
mehal;  that  defendant  No.  i,  alleging  thai 
he  had  purchased  the  zemindaree  right  over 
this  putnee,  had  brought  a  suit  before  iho 
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Aector  under  ReguHttion  VIII.  of  1819, 
^ying  for  the  sale  of  the  putnee  talook  on 
fconnt  of  arrears  of  rent;  and  a  sale  of 
t  putnee  talook  having  been  directed,  the 
^ieodant  purchased  it  himself,  and  took 
jKcssion  ;  that  the  plaintiff  appealed  to  the 
Inmissioner,  but  was  unsuccessful ;  that  he, 
erefore,  on  the  various  grounds  set  forth  in 
e  plaint,  brought  this  suit  to  recover  pos- 
ssion  of  his  one-seventh  share  by  setting 
ide  the  sale. 

The  plaint  also  contained  an  allegation 
at  the  plaintiff  was  not  on  good  terms  with 
8  co-sharers,  and  that  they  were  actfng  in 
liiusioQ  with  the  zemindar. 
[The  suit  was  valued  at  Rs.  365,  bein|? 
|fc  value  of  the  plaintiff's  one-seventh  share. 
The  whole  putnee  talook  is  registered  in 
B  plaintiff's  name  in  the  zemindar's 
Brishta. 

Several  other  shareholders  have  filed 
imilar  suits,  each  in  respect  of  his  own 
hare. 

Both  the  lower  Courts  have  dismissed  all 
lie  suits  on  the  ground  that  one  suit  ought 
t>  have  been  brought  by  all  the  co-sharers  to 
et  aside  the  sale,  and  recover  possession  of 
he  whole  talook.  ^ 

All  the  cases  are  brought  up  tctthis  Court 
in  special  appeal,  but  only  one  appeal  has 
>cen  argued  (No.  102). 

Both  the  lower  Courts  in  dismissing  this 
Ifiit  rely  on  the  decision  of  E.  Jackson  and 
linslie,   JJ.,*    in    7    Bengal   Law  Reports, 

•  The  3rd  May  1S71. 

Present : 

The  Hon*ble  E.  Jackson  and  W.  Ainslie,  Judges, 

Cases  Nos.  2455  to  2459  of  1S70. 

Special  Appeals  from  a  decision  passed  bv  the  Subor- 
dinate  Judge  of  Mytnensingh,  dated  the  26th 
August  tSjo,  aMrming  a  decision  of  the  Moonsiff 
<ff  Bajitporey  dated  the  30th  December  i86g. 

Bisionath  Bhuttacharjee  and  others  (Plaintiffs), 

Appellants^ 

versus 

The  Collector  of  Mymenstnoli  and  others  (Defendants), 

Respondents. 

Baboos  Sreenath  Doss  and  Kashee  Kant  Sen  for 

Appellaats. 

Baboos  Unnoda  Pershad  Banerjee,   Juggadanund 
Mookerjee,  and  Nullit  Chunder  Sen  tor  Respondents. 

^  Jackson,  J, — \Vk  think  the  lower  Courts  were  quite 
Hffht  to  refuse  to  allow  these  suits  to  be  carried  on  as 
Aey  have  been  instituted.  Five  plaintiffs,  who  are 
CO^sharers  in  a  certain  tenure,  have  brougfht  five  different 
•uits  to  recover  each  their  own  separate  share  in  that 
^ore.  Independent  of  the  question  whether,  under 
j*ch  circumstances,  each  different  co^sharer  would  not 
w  obliged  to  pay  a  sufficient  stamp  coverinjj  the  whole 
^*ftttre  (which  wc  are  indtned  to  think  he  would,  thouf^h 
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Appendix,  page  42,  and  that  case  appears  to 
us  to  support  the  view  taken. 

On  the  other  hand,  in  a  similar  case 
reported  in  14  Weekly  Reporter  490,  Loch 
and  Mitter,  J  J.,  allowed  the  holder  of  a 
small  share  to  sue  alone  for  and  to  recovex 
that  share. 

Under  these  circumstances,  we  refer  to 
the  Full  Bench  the  question  whether  one 
suit  by  all  the  shareholders  to  set  aside  the 
sale  and  to  recover  possession  ought  to  have 
been  brought,  or  whether,  as  the  appellant 
maintains,  each  shareholder  was  entitled  to 
sue  separately. 

Mitter^  J, — I  concur. 

The  judgment  of  the  Full  Bench  was 
delivered  as  follows  by — 

Couchy  C.J, — We  think  that,  in  deciding 
this  case,  we  must  take  the  latter  part  of  the 
question  which  has  been  stated  by  the  learned 
Judges,  and  take  it  in  connection  with 
what  the  suit  appears  to  be.  We  are  asked 
whether,  in  a  suit  to  set  aside  the  sale  of  a 
property  held  by  several  shareholders,  each 
of  them  is  entitled  to  sue  separately ;  but  we 
think  we  must  consider  the  question  as 
meaning  entitled  to  sue  separately  in 
the  manner  in  which  the  present  suit  is 
brought.  It  is  a  suit  to  set  aside  the  sale  of 
the  property.  It  is  true  that  the  plaintiff 
has  made  the  other  co-sharers  defendants  in 
the  suit;  but  he  has  asked  to  have  the  pos- 
session of  his  own  share.  Although  he  may 
have  in  terms  asked   to   have  the   sale  set 


we  do  not  directly  decide  the  point),  we  think  the  suits 
cannot  be  allowed  to  proceed  in  this  shape.  It  is  very 
clear  that  all  the  parties  were  ready  to  brinj;  their  suits, 
inasmuch  as  they  have  brought  these  suits  almost  at 
the  same  time;  we  believe  they  have  employed  the 
same  vakeels — certainly  they  have  employed  the  same 
vakeel  in  this  Court,  and  there  seems  to  be  no  reason 
whatever  why  they  should  not  employ  the  same  vakeel. 
It  is' not  ri^ht  that  the  defendants  should  be  harassed 
by  these  Bve  different  suits  when  one  suit  is  sufficient. 
It  has  been  thrown  out  that  this  has  been  done  in 
order  to  remove  the  jurisdiction  from  the  Subordinate 
judge  to  the  Moonsiff.  It  is  immaterial  whether  it  was 
done  with  that  intention  or  not ;  the  result  is  that  that 
is  the  effect  of  brinfi^ing  these  suits  in  the  manner  in 
which  they  have  been  preferred.  As  the  plaintiffs' 
vakeel  states  that  he  has  no  objection  to  their  being 
consolidated  into  one  suit,  we  direct  that  they  shall  be 
consolidated,  and  we  seta? ide  the  order  dismissing  those 
suits,  and  we  direct  that  the  cases  shall  be  sent  to  the 
Court  of  the  Subordinate  Judsfe,  who  will  take  them  up 
as  ene  case,  and  proceed  to  trial  as  if  the  case  had  been 
instituted  before  him.  But,  before  this  order  will  have 
effect,  we  think  that  the  plaintiff  is  bound  to  pay  into 
('ourt  all  the  costs  which  have  been  incurred  by  the 
defendants  up  to  this  date.  We  therefore  allow  the 
plaintiff  one  month's  time  to  pay  into  Court  all  such 
costs ;  and,  if  the  money  is  paid  in  within  that  time,  this 
order  will  stand  good ;  if  not,  these  appeals  will  be  dis- 
missed. Let  the  costs  incurred,  in  this  Court  be  cerMfied 
to  the  Couct  of  the  Subordinate  Judge. 
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aside,  he  is,  by  the  valuation  of  his  suit, 
limited  to  the  setting  aside  the  sale  of  his 
own  share  only.  By  the  framing  of  the  suit 
in  this  way,  he  has  brought  it  in  a  Court  in 
which  he  could  npt  have  brought  it  if  it  had 
Ijjeen  a  suit  to  set  aside  the  sale  as  to  the 
entire  property.  We  think  he  was  unable  to 
sue  in  that  way.  He  has  in  fact  sued  in 
respect  of  part  only  of  the  cause  of  action, 
namely,  that  which  applied  only  to  himself. 
The  cause  of  action  was  the  sale  of  the 
whole,  and  the  suit  ought  to  be  framed  and 
valued  accordingly,  and  be  brought  in  such  a 
Court  that  the  rights  of  all  the  parties 
interested  in  setting  aside  the  sale  might  be 
declared  in  one  suit.  We  think  the  decisions 
of  the  Courts  below  were  right,  and  that  the 
appeal  should  be  dismissed  with  costs. 


The  loth  December  1873. 
Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chie/ 

£us/i'ce,  and  the  Hon'ble   F.   B.    Kemp, 
)uis    S.   Jackson,    F.   A.    Glover,   and 
C.  Ponlifex,  Judges, 

Suit  for  Possession— Plea  of  Tenancy— 

Limitation. 

Case  No.  1151  of  1870. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the 
23rd  March  i8yOy  affirming  a  decision  of 
the  Moonsiff  of  Madareegunge,  dated  the 
30th  June  i86g, 

Dino  Monee  Debla  (Defendant),  Appellant, 

versus 

Doorga  Pershad  Mojoomdar  (Plaintiff), 

Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Kashee 
Kant  Sen  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Nullit 
Chunder  Sen  for  Respondent. 

In  a  suit  for  possession  of  land  brought  ag-ainst  a 
tenant  who  is  really  a  trespasser,  the  defendant,  merely 
by  alleging  tenancy  in  his  written  statement,  does  not 

{>reclude  himself  from  setting  up  the  defence  of  the 
aw  of  limitation. 

This  case  was  referred  to  the  Full  Bench  by 
Jackson  and  Mitter,  J  J,,  on  the  12  th 
August  iSjj,  with  the  foUoiving 
remarks : — 

''J^itter,  J, — The  plaintiffs  in  the  Court 
below,  now  special  respondents  before  us. 


brought  this  suit  for  fat  possession  of 
lands  on  the  allegation  that  they  bad 
ejected  therefrom  by  the  defendants  in 
year  1269  B.  S. 

The   defendants  urged   in    their 
statement  that  the  suit  was  barred  by. 
Statute  of  Limitations,  and  that  they 
entitled  to  hold  the  lands  in  dispute  andi 
mowrosee   lease  granted    to  them    by 
predecessor  of  the  plaintiffs. 

The  Court  of  first  instance  tried  the 
of  limitation  with  the  merits  of  the 
and  came  to  the  conclusion  that  the  plaint 
were  rtot  entitled  to  recover. 

On  appeal  the  Judge  held  that  the  qi 
tion  of  limitation  could  not  arise  in  a 
like  the  present,  inasmuch  as  the  defendai 
had  admitted  in  their  written  statement  ' 
they  were  the  tenants  of  the  plaintiffs, 
the  case  was  accordingly  sent  back  to 
Court  of  first  instance  for  further  investi'i 
tion.     Subsequent  to  this  order  of  rei 
both  the  Courts  below  have  given  a  d< 
to  the  plaintiffs ;  but  the  facts  found  by 
Lower  Appellate  Court  are :  firstly ^  that 
plaintiffs  have  failed  **  to  prove  their  ali< 
dispossession  and  previous  khas  possessionj 
and,  secondly  jih2Lt  the  defendants  were 
**  trespasser^/'  no  relation  of  landlord 
tenant  having  ever  existed  between  them 
the  plaintiffs. 

The  questions  raised  on   special    api 
are: — 

Firstly, — Whether  the  Lower    Appelli 
Court   is   right   in   overruling  the   plea 
limitation  upon  the  grounds  set  forth  in 
judgment,  and 

Secondly, — Whether  the  finding  of  that 
Court  on  the  question  of  possession  is 
sufficient  as  it  stands  to  meet  the  require- 
ments of  that  plea. 

With  reference  to  the  first  question,  I  am 
of  opinion  that  the  contention  of  the  special 
appellants  is  sound.  It  is  no  doubt  a  correct 
proposition  of  law  that  a  tenant  is  not 
entitled  to  plead  limitation  against  his  land- 
lord.  But  this  proposition,  I  apprehend,  is 
applicable  to  those  cases  only  in  which  the 
parties  are  really  related  to  each  other  as 
landlord  and  tenant*  In  the  present  case 
the  Judge  has  found  as  a  fact  that  there 
was  no  such  relation  between  the  parties; 
and  it  follows  therefore  that  he  has  applied 
the  law  of  landlord  and  tenant  to  a  case 
which,  according  to  his  own  finding.  Is  not  ft 
case  of  landlord  and  tenant  at  all. 

It  has  been  argued  that  the  defendants 
have  deliberately  placed  themselves  in  the 
position  of  tenants;   and    as  a    tenant  is 

b 


fe^4.] 


Civil 


THX   WS&KLT   RKPORTXR. 


Rulings. 


n 


entitled  to  plead  4imitation  against  his 
llord,  the  Coart  cannot  allow  the  defend- 
to  take  up  a  plea  which  is  inconsistent 
Lh  the  position  they  have  voluntarily 
Iffimed.  I  am  of  opinion  that  this  argu- 
pmt  is  not  ^und. 

jiln  the  first  place  it  is  not  very  clear 
pether  the  doctrine  of  estoppel  by  pleading 
I  applicable  to  cases  in  this  country.  But, 
pthout  entering  into  this  question,  I  think 
jnay  safely  affirm  that  we  have  got  no 
things  as  pleadings  technically  so 
lied.  The  written  statements  filed  in  our 
rarts  are  not  pleadings  in  the  strict  s8nse  of 
term.  Section  123  of  the  Code  of  Civil 
^edure  lays  down  what  a  written  state- 
it  should  contain,  and  it  says  in  so  many 
Is  that  ''written  statements  should  not 
by  way  of  answer  one  to  the  other." 
len  again  section  139  enacts  that  it  is 
ir  ihe  Court  to  lay  down  "  all  the  issues 
law  and /act  upon  which  the  right  deter- 
pinaSion  0/  the  case  may  depend;'*  and  it 
brther  says  that  ''  the  Court  may  frame 
pie  issues  from  the  allegations  of  fact  which 
)t  collects  from  the  parties  or  their  pleaders, 
ifetwitkstanding  any  difference  between  such 
Allegations  of  fact  and  the  allegations  of 
fact  contained  in  the  written  s'hitementSy  if 
iny,  tendered  by  the  parties  or  their 
pleaders/'  These  provisions  not  only  show 
that  pleadings  strictly  so  called  are  unknown 
to  oar  Code,  but  also  and  specially  that  an 
jallegation  of  fact  made  in  a  written  state- 
ii&eDt  is  not  by  itself  absolutely  binding 
s^ainst  the  maker. 

But,  if  the  doctrine  of  estoppel  by  pleading 
18  not  applicable  to  this  case,  there  seems  to 
be  no  other  doctrine  or  principle  of  law  upon 
which  the  plaintiffs  can  take  their   stand. 
An  admission  deliberately  made  by  a  party 
is  certainly  admissible  as  evidence  against 
himself.    But,  if  we  once  treat  the  admission 
of  the  defendants  in  this  case  as  a  mere 
matter  of  evidence,   the  argument  of  the 
plaintififs    must    fall    to    the    ground.     An 
allegation  of  fact  which  is  found  to  be  untrue 
znnst  be  treated  as  such  for  all  the  purposes 
of  the  suit,  inasmuch  as  it  would  be  obviously 
illogical  and  unsound  to  make  one  and  the 
same  decision  depend  upon  two  states  of  facts 
diametrically  opposite  to  each  other.     If  we 
decide  as  a  matter  of  fact  that  the  defend- 
ants were  trespassers,  we  can  not,  in  the  same 
case,  overrule  the  plea  of  limitation  upon  the 
{assumption  of  a  quite  different  state  of  facts, 
namely,  that  the  defendants  were  the  tenants 
of  the  plaintiffs.     If  the  plaintiffs  can  say  to 
tke  defendants  that  they,  the  defendants, 


cannot  be  permitted  to  blow  hot  and  cold  by 
taking  np  a  plea  which  is  inconsistent  with 
the  case  relied  upon  by  them,  the  defendants 
also  can  say  to  the  plaintiffs  with  equal 
reason  that  they,  the  plaintiffs,  should  not  be 
permitted  to  blow  hot  and  cold  by  getting 
rid  of  the  plea  of  limitation  upon  the  ground 
of  a  supposed  tenancy  which  has  never 
existed  in  fact,  and  which  they  themselves 
have  been  repudiating  throughout,  inasmuch 
as  their  case  was  that  the  defendants  have 
been  holding  possession  as  trespassers. 
Neither  of  the  parties  can  complain  that 
their  status  has  been  altered  or  affected  in 
any  manner  by  the  false  allegations  of  fact 
put  forward  by  their  adversaries,  and  I  do 
not  therefore  find  any  reason  why  any  of 
those  allegations  should  be  used  as  an 
estoppel  against  either  of  them  in  any  sense 
of  the  term. 

It  has  been  said  that  the  question  of  limit* 
ation  cannot  possibly  arise  in  a  case  like  the 
present,  until  it  is  determined  that  there  is 
no  relation  of  landlord  and  tenant  between 
the  parties  ;  and,  as  the  issues  must  be  laid 
down  before  the  case  is  heard  on  the  merits, 
no  issue  of  limitation  could  be  laid  down  by 
anticipation.  This  argument  is  not,  in  my 
opinion,  entitled  to  any  weight.  It  is  the 
duty  of  the  Court  to  lay  down  all  the  issues 
of  law  and  fact  upon  which  the  rigpht  deter- 
mination of  the  case  depends,  and  those 
issues  or  such  of  them  as  would  be  sufficient 
for  such  determination  must  be  determined 
in  the  most  rational  order  which  the  circum- 
stances of  the  case  will  permit.  There  is 
no  law  that  I  am  aware  of  which  says  that 
the  issue  of  limitation  must,  in  every  case, 
be  invariably  tried  at  a  particular  stage  of 
the  trial,  or  that  no  such  issue  ought  to  be 
laid  down  if  it  is  found  that  its  determin- 
ation would  depend  upon  the  previous  deter- 
mination of  the  other  issues  involved  in  the 
case  or  of  any  particular  class  of  them. 
Suppose,  for  instance,  that  a  suit  is  brought 
to  recover  property  from  the  hands  of  an 
alleged  trustee.  The  defendant  denies  the 
trust,  but,  at  the  same  time,  relies  upon  the 
ordinary  rule  of  limitation  in  his  defence. 
Can  it  be  said  that  the  issue  as  to  whether 
the  suit  is  barred  by  the  ordinary  rule  of 
limitation  or  not,  ought  not  to  be  laid  down 
in  such  a  case,  because  the  occasion  for 
determining  that  issue  would  not  arise  until 
it  is  determined  that  the  case  is  not  a  case 
of  trust  at  all  ? 

It  may  be  said  that,  in  the  case  suppose(^ 
there  is  no  inconsistency  between  the  is^e 
of  limitation  and  the  case  set  up  by  the 
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defendant  upon  the  merits.  Bat  I  have 
already  disposed  of  this  last-mentioned  objec- 
tion, and  1  have  referred  to  the  above  illus- 
tration simply  for  the  purpose  of  showing 
that  the  argument  based  upon  the  supposed 
difficulty  of  laying  down  the  i$su€  of  limit- 
ation in  a  case  like  the  present  is  not,  by 
itself,  of  any  weight  whatever. 

It  may  be  urged  that  the  defendants  ought 
not  to  be  permitted  to  fall  back  upon  the 
Statute  of  Limitations  after  they  have  failed 
to  substantiate  the  false  defence  which  they 
have  been  foolish  enough  to  set  up.  But  the 
Court  has  no  power  to  inflict  any  penalty  of 
this  kind,  unless  it  is  authorized  to  do  so  by 
an  express  legislative  enactment.  This  point 
has,  1  believe,  been  finally  set  at  rest  by  the 
decision  of  the  Privy  Council  in  the  case 
of  Ranee  Surnomoyee  vs.  Raja  Suteesh 
Chunder  Roy,*  so  that  I  have  simply  to  add 
that,  if  the  defendants  are  to  be  visited  with 
such  a  penalty,  there  seems  to  be  no  reason 
why  some  similar  penalty  should  not  be 
inflicted  upon  the  plaintiffs  for  having  falsely 
alleged  in  their  plaint  that  they  had  been 
dispossessed  by  the  defendants  in  the  year 
1269  B.S. 

Let  us  suppose  for  one  moment  that  the 
plaintiffs  had  come  forward  with  an  allega- 
tion in  their  plaint  that  they  had  been  dis- 
possessed by  the  defendants  (a  party  of 
trespassers)  on  a  date  more  than  12  years 
previous  to  the  institution  of  this  suit.  Such 
a  claim  would  be  barred  by  limitation  on  the 
vtxy  face  of  it,  and  the  Court  would  be 
bound,  under  the  provisions  of  the  32nd 
section  of  the  Code  of  Civil  Procedure,  to 
reject  it  upon  that  ground  without  even 
summoning  the  defendants.  But,  if  the  sub- 
sequent appearance  of  the  defendants  with 
a  false  allegation  of  tenancy  could  save  the 
plaintiffs  from  the  consequences  of  their  own 
laches,  such  rejection  of  their  claim  would 
be  not  only  premature  but  unjust ;  and  hence 
it  follows  that,  in  the  casis  supposed,  the  fate 
of  the  plaintiffs'  claim  would  be  precisely 
the  same,  whether  its  liability  to  be  dismissed 
on  the  ground  of  limitation  is  discovered 
before  or  after  the  appearance  of  the  defend- 
ants. How,  then,  can  it  be  said  that  the  law 
of  limitation  would  not  apply  to  this  case, 
if  the  defendants  have  been  de  facto  in 
possession  for  a  peri dd  of  more  than  12  years 
prior  to  the  date  of  suit,  not  as  tenants,  but 
as  the  Judge  himself  has  found  as  '*  tres- 
passers'*  The  defendants  have  not  been 
allowed  to  derive  any  benefit  whatever  from 

•aW.'R,  (P.  C.)i3. 


their  allegation  of  tenamcy,  and.  If  the  c 
of  action  of  the  plaintiffs  had  really  ace 
more  than  1 2  years  prior  to  the  date  of 
suit,  it  would  be  manifestly  unfair  to  al 
them  to  derive  any  benefit  either  from 
false  allegation  of  tenancy  set^  up  by 
defendants,  or  from  the  equally  false  all 
tion  which  they  themselves  have  put  forw 
in  their  plaint  with  reference  to  the  date 
their  dispossession ;  particularly  when  it 
borne  in  mind  that,  if  they  had  caadt 
admitted  in  that  document  that  they  had 
dispossessed  more  than  12  years  prior  to 
presentntion,  the  Court  would  have 
bound  to  dismiss  their  claim  on  the  grou 
of  limitation,  without  even  waiting  for 
defendants.  So  far  as  falsehood  is  concer 
both  the  parties  are  equally  guilty,  if 
Judge's  findings  are  correct;  and  as  t: 
Court  is  bound  to  base  all  its  conclasi 
upon  a  true  and  not  upon  a  false  state 
facts,  there  seems  to  be  no  reason  why 
statutory  bar  should  not  prevail,  if  it  is  reallf 
applicable  to  the  actual  facts  of  the  case.] 
Every  suit  must  be  brought  upon  a  certaitj 
cause  of  action,  and  it  must  be  further  shown  1 
that  the  cause  of  action  is  not  barred  b?j 
lapse  of  time.  I  do  not  mean  for  one  momemJ 
to  say  that  a^ plaintiff  is  bound  to  prove  the  1 
precise  date  of  his  cause  of  action  as  alleg:ed ! 
in  the  plaint;  but  he  is,  in  my  optnioiit' 
clearly  bound  to  show,  when  required,  that 
the  cau^e  of  action  has  not  been  extinguished 
by  operation  of  lime.  The  only  case  ia  ■ 
which  the  view  taken  by  me  might  appear  i 
to  be  heard  is  that  in  which  there  is  not  only  ' 
an  admission  in  the  written  statement  of  the  i 
defendant  that  he  was  the  tenant  of  the  j 
plaintiff,  but  in  which  it  is  also  found  that  ' 
the  defendant  has  been  avowedly  claiming 
to  hold  as  a  tenant  throughout  the  entire 
period  of  his  possession.  But  the  present 
case  stands  upon  a  quite  different  footing. 
The  plaintiffs  have  neither  alleged  nor  proved 
that  this  was  the  real  state  of  things,  and  as 
for  the  defendants,  their  allegations  have 
been  found  by  the  Judge  to  be  untrue.  Bnl, 
be  this  as  it  may,  there  seems  to  be  ik>  reason 
why  the  law  of  limitation  should  not  apply 
even  to  a  case  like  thp  above.  Whether  the 
defendant  did,  at  any  time  during  the  penod 
of  his  possession,  acknowledge  that  possession 
to  be  the  possession  of  a  tenant  or  not,  it 
seems  to  be  pretty  clear  that  no  such  acknow- 
ledgment  can  stop  the  operation  of  the  law 
of  limitation.  The  plaintiff's  cause  of  action 
remains  the  same.  That  cause  of  action 
originated  in  a  wrongful  act  of  dispo9ses»oii 
by  the  defendant,  and  no  pretended  title  of 
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r  set  up  by  the  Wiler  c^a  aker  eiiliijr 

I  the  da.te  of  that  dispossession, 

m   the  case  iiilo  one  of  landlord  and 

in   point  of   fact  iheru   was   no 

tlatioD    between    the    paiUes.     The 

night  have  and  ought  to  have  sued 

*ise  of  action  within  the  period 

t  by  the  statute,  or  ihey  might  h.tve 

ben<l  to  the  dispute  by  accepting  the 

iBts    as    their    tenant.     BuL.   in    Uie 

t  of  such  acceptance,  the  case  must 

•  with  throug)iout  as  a  case  against  a 

tcr,  and  not  as  a  case  between  a  land- 

I  tenant. 

>  stress  has  been  laid  by  the  responJ- 
I  A  decision  passed  by  a  Division 
J  of  this  Court,  which  is   reported    in 
^98  of  the  7 Ih  volume  of  the  Weekly 
But,  for  the  reasons  above  stated, 
,   unable    10    concur   with    the    learned 
t  by  whom  that  decision  was  passed, 
ri  would  therefore  refer  the  question  to  a 
rill  Bench  for  an  authoritative  decision. 

Wiih    relerence    to    the    second   quesiion 

used  in  this  special  appeal,  f  am  at  opinion 

Bat    Uic   Judge's    finding   on    the   point  iif 

oesession    is    not    sufficient    to    meet    inc 

cquiienienis    of    the    issue    of    lim nation , 

I  *'^  pUiniiHs  might  have  faileirtoiprove  the 

-e  dale  oi  dispossession  alleged  in  their 

...   and  they  might  have  also  failed  to 

.     their    khas    possession    imtnediaielv 

.  jUS  to  that   date.      But   it  still   remain':, 

■-    seen   whether  the   plaintills   wure   in 

-isiun,  either  actual  or  construciive,  ;it 

Lime  within  12  years  prior  to  the  in.sli- 

;aLion  of  this  suit.     I  would  therefore  remand 

ki&case  to  the  Lower  Appellate  Court  for  a 

besn  trial  oi  the  issue  of  limitation,  subjci;t 

»  the  opinion    of  the    Full  Bench    on  the 

loUowing  point,  namely,  whether,  in  a  suit 

ioi  posaession    of    land    brought    against    .1 

^fendam  who  is  really  a  trespasser,  but  whu 

has  set  up  a  false  case  of  tenancy,  the  issue 

of  limiiaiion  can  be  raised  and  determined, 

JackiOH,  J.~\  concur  in  the  oider  of 
reference  10  the  Full  Bench,  'fhe  effect  ui 
ihe  decision  appealed  against,  aa  it  stands,  i-i 
Ihw  the  defendants  are  found,  as  a  fact,  to 
■base  held  the  land  in  dilute  as  trespassers. 
Ilbat  is,  adversely  to  the  plaintiffs,  but,  becau--c 
fthey  haw  alleged  themselves  to  have  beun 
Jteiunts  of  the  plaintiffs,  they  are  debarred 
Ffwin  selling  up  the  plea  of  limitation,  i'liis 
Wiew  is  supported  by  the  case  in  7  Weekly 
llUporter,  page  398,  which  has  been  referred 
[to  by  Jlf.  Justice  Muter.  In  that  case  the 
''learned  Judges  observe  that,  by  admitting 
'he  right  of  the  plaintiff  as  the  owner  of 


the  land  in  dispute,  and  acknowledging  him* 
self  to  be  the  plainliff's  tenant,  [he  defendant 
precludes  himself  from  pleading  adverse 
possession  or  limitation.  It  seems  to  me 
that  a  fallacy  lurks  in  those  words,  because 
the  question  is  not  so  much  whether  the 
defendant  is  to  be  permitted  to  set  up  a  plea 
under  the  law  of  limitation,  as  whether  the 
Court  is  to  apply  that  law  to  the  facts  which 
may  be  found'.  It  seems  necessary  therefore 
that  this  point  should  be  authoritatively 
settled. 

The  judgmeni  0/  the  Full  Bench    jvas 

delivered  as  follows  by — 
Couch,  C.7.— The  question  which  is 
referred  to  the  Full  Bench  is  whether,  in  a 
suit  for  possession  of  land  brought  against  a 
tenant  who  is  really  a  trespasser,  the  defend- 
ant setting  up  a  false  case  of  tenancy,  the 
issue  of  limitation  can  he  raised  and  deter- 
mined. .\nd  the  terms  in  which  the  question 
for  the  Court  has  been  framed  is  illustrated 
by  the  facts  as  stated  in  the  judjjment  of 
Mr,  justice  Mitter. 

The  defendants  in  their  written  statement 
alleged  that  the  suit  was  barred  by  the  law 
of  limitation.  They  also  alleged  that  they 
were  entitled  to  hold  the  lands  in  dispute 
under  a  mowrosee  lease  granted  to  them 
by  the  predecessor  of  the  plaintiffs.  They 
may  have  honestly  believed  that  this  was  the 
fact,  and  that  such  a  lease  had  been  granted. 
They  may  have  failed  to  prove  it,  and,  in 
fact,  according  to  the  finding  of  the  lower 
Courts,  they  did  fail.  1  think  a  written  state- 
ment putting  forward  a  defence  in  this 
manner  ought  not  to  be  treated  as  a  con- 
clusive admission  by  the  defendants  that  the 
facts  are  as  they  allege,  if  the  plaintiff  denies 
the  truth  of  the  written  satemenl,  and  has 
an  issue  raised  upon  the  allegation.  If  he 
had  accepted  the  written  statement,  and  the 
case  had  been  tried  upon  the  admission  so 
made,  it  would  have  been  proper  for  the 
Courts  to  consider  as  the  true  state  of  things 
that  there  was  a  tenancy  between  the  parties. 
Of  course,  if  there  was  a  tenancy,  the  law  of 
limitation  would  not  apply.  But  here  the 
plaintiffs  did  not  accept  the  statementof  the 
defendants  as  to  the  tenancy.  They  denied 
it,  and  they  succeed  in  disproving  it.  And 
although  the  plaintiffs  have  done  that,  and 
have  shown  that  it  is  not  the  true  state  of 
things,  the  Courts  have  given  effect  to  the 
admission  as  if  it  was  true,  and  have  said 
that  the  law  of  limitation  shall  not  apply  to 
the  case.  If  the  tenancy  is  to  be  taken  to  ^C 
the  true  state  of  things  as  proved   by   the 
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admission,  and  not  'cont]:adicted  by  the  other 
party,  I  think  the  law  of  limitation  will 
not  apply.  If  this  was  intended  to  be  decided 
in  the  cases  referred  to,  I  concur  in  those 
decisions.  But  here  the  question  really  is 
this  :  Is  a  defendant  to  be  prevented  from 
s*eiting  up  the  defence  that  there  is  a  tenancy, 
and,  at  the  same  time,  relying  upon  the  law  of 
limitation,  if  the  facts  should  prove  to  be  such 
as  will  support  that  defence  ?  I  think  that,  in 
many  cases,  it  would  be  productive  of  the 
greatest  hardship  if  the  defendant  was 
obliged  to  relinquish  the  defence  of  the  law 
of  limitation,  where  he  might  really  have  it, 
in  order  to  be  able  to  say,  I  believe  that  I 
can  prove  a  tenancy  between  the  plaintiff 
and  myself,  and  I  desire  to  rely  upon  that.  I 
think  we  ought  to  hold  that,  merely  by  alleg- 
ing the  tenancy  in  his  written  statement,  he 
doe^  not  preclude  himself  from  setting  up 
the  defence  of  the  law  of  limitation.  Whe- 
ther there  is  that  defence  to  the  suit,  ought 
to  be  determined  upon  what  the  facts  are 
proved  to  be,  if  the  plaintiff  resolves  to  hstve 
them  inquired  into,  as  was  the  case  here. 

Kempt  J, — I  concur.  I  wish  only  to  add 
that  the  defendants,  in  their  written  statement 
which  I  have  referred  to  in  the  original,  set 
up  a  mowrosee  holding  with  reference  to 
some  of  the  plots  of  the  land  for  which  the 
suit  was  brought,  and  with  reference  to  other 
plots  they  set  up  an  independent  title,  claim- 
ing them  as  belonging  to  another  talook  than 
that  of  the  plaintiff. 

Jackson,  J, — I  concur  with  the  learned 
Chief  Justice. 

Glover,  J, — I  concur. 

Pontifex,  J, — I  concur. 


The  nth  December  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Costs — Form  of  Decree— Act  VIII.  of  1859,  s. 

360. 

Cases  Nos.  285  to  287  of  1873. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Subordinate  Judge  of  Mymen-^ 
singhy  dated  the  gth  August  iSy^, 

Rajah  Raj  Krishno  Singh  Bahadoor 
(Judgment- debtor),  Appellant ^ 

versus 

Pi^noda  Dabee  Raj  Coomaree  and   others 
(Decree-holders),  Respondents, 


Baboo  Rash  Behare^  Ghose  for  Appel 

Baboos  SreeHath    Doss,  Nil    Madhub 
stnd  Bykunt  Nath  Doss  for  Respondei 

Where  a  decree  of  the  Hif^h  Court  awards  c 
order  is  not  bad  in  law,  simply  because  it  does 
cify  the  exact  amount  to  be  paid  as  cd^ts  oi  the 
Court.  Such  speciHcition  is  not  rendered  incacn 
Adl  VIII.  of  1M59,  s.  360,  which  only  requires  a 
appeal  to  declare  the  proportions  in  which  thei 
to  be  paid  where  more  parties  than  one  are  made  Ii 

Glover,   J, — One  order  will    govern 
these  cases.     The  question  is  one  of 
It  appears  that  the  appellant  Rajah  bro! 
a  suit  «for  possession  of  certain  lands, 
suit,  after  gaining  in  the  first  Court,  he 
in  the  Court  of  appeal.     The  order  in 
Court,  after  declaring  the  other  parties'  rl] 
to  succeed  to  the  land,  was  that  the 
should  .pay    all   the    costs   of    the    ap| 
amounting  to  a  certain  sum  named,  ihen 
the  costs  in  the  original  Court,  not  oai 
any   sum,   and    likewise   the    costs    of 
remand.     The  latter  were  occasioned  hj 
High  Court  having  sent  down,  pending 
trial  of   the   appeal,   certain   issues   to 
lower     Court     under     section      355 
adjudication,    and    the    costs    of     rem 
referred  to  th^se  costs. 

It  is  now  said  that  the  decree- holders 
only  entitled  to  the  sum  of  money  spec^ 
cally  named  in  the  High  Court's  decree 
costs,  and  that  they  cannot  have  the  costs 
the  first  Court  nor  the  costs  of  the  remandi 
the  I  St,  because  the  amount  is  not  specified] 
and  the  2nd,  because  such  remand-costs,  tf 
they  come  in  under  any  head  at  all,  would 
come  under  the  head  of  costs  of  the  appeal. 
and  that  these  have  not  been  allowed  bevood^ 
the  sum  of  Rs.  1,078  fixed  by  the  decree. 

We  think  these  objections  are  not  ten&bleJ 
The  High  Court's  decree  is  perfectly  clear  j 
as  to   what  it  means  to  give,  and  there  isi 
nothing  in  the  law  which  makes  that  order  \ 
for  costs  bad,  simply  because  it  does    not' 
specify  the  exact  sum  to  be  paid  as  costs  of^ 
the  lower  Court.     Very  probably  the  means 
of  ascertaining  that  exact  sum  were  not  in 
the  possession  of  the  Court  at  the  time  the^i; 
decree  was  drawn,  but  it  can  now  be  easily 
ascertained,  on  refei;ring  to  the  record,  what 
was  the  amount  spent  by  the  respondents  in 
the  Court  of  first  instance.     Section  360  of  Adt 
VIII.  of  1859,  on  which  the  pleader  for  tbe 
appellant  relies,  refers  to  cases  where  \hsa>\ 
are   more  parties  than  one  made  liable  for 
costs,  which  necessitates  the  fixing  by  the 
Court  of  appeal  of  the  proportion  in  which 
the  costs  are  to   be  paid.     Here  the  jttd^j, 
ment*debtor  was  one  person  only,  and  thef^l 
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ho  doabt  that  the  or(fer  of  the  Court  was 

the  was  to  pay  the  whole-  of  the  costs. 
re  is  nothing  in  section  360  to  make  it 
mbent  on  a  Court  of  appeal  to  specify 
amount  of  the  costs  incurred  in  the  first 
;  Ithasonly  to  declare  the  proportions 
hich  they  are  to  be  paid. 
As  to  the  costs  of  remand ,   the   High 
rt's  dcree  is  perfectly  clear.     It  declares 
t.  besides  the  costs  of  the  appeal  and  the 
ts  in  the  original  Court,  the  defendants 
to   have  the  costs  of  the  remand.     It 
not  matter  whether  these  costs  were 
uded  or  not  in  the  appeal-costs.*  We 
only  to  see  whether  the  order  for  these 
is  clear  ;  and  if  it  is  clear,  whether  it  is 
rding  to  law. 

en  there  is  another  objection  to  the 
t  that  the  two  daughters  of  the  plaint- 
uncle  and  his  widow,  against  whom  the 
was  brought,  put  in  separate  defences, 
engaged  separate  pleaders,  whereas  their 
l^fence  was  substantially  the  same,  and  that 
lie  Court  ought  not  to  have  allowed  them 
#parate  sets  of   costs.    This  is  a   matter 

fyond  our  power  to  look  into  now.  The 
igh  Court  in  the  exercise  of  its  discretion 
tbose  to  give  the  whole  of  the  costs,  and 
hcse  of  course  included  the  whole  of  the 
^sts  that  these  defendants  actually  incurred. 
The  appeals  are  dismissed  with  costs. 
?feader's  fees,  3  gold  mohurs  for  the  three 
sases. 


The  15th  December  1873. 
Present  : 

Fhc  Hon'ble'F.  B.  Kemp  and  F.  A.  Glover, 

yudges. 

Faerc  Naturas— Right  of  Property. 

Case  No.  i  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  26'th 
September  18^2, 

Chytun  Chum  Doss  and  others  (Plaintiffs), 

Appellants^ 

versus 

The  Collector  of  Sylhet  on  behalf  of  Govern- 
ment (Defendant),  Respondent, 

fichoo  Grish  Ckunder  Ghose  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

Vftid  anieials  are  no  longer  the  property  of  a  man 

Im  wWle  the^  continue  in  his  keeping  or  actual  pos- 

Bton ;  but,  if  they  regain  their  natural  liberty,  his 


property  ceases  unless  they  have  a  mind  to  return, 
which  IS  only  to  be  known  by  their  usual  custom  of 
returning,  or  are  instantly  pursued  by  their  owner,  for 
during  such  pursuit  his  property  remains. 

Kemp,  J, — The  plaintiff  is  the  appellant 
in  this  case.  The  suit  is  to  recover  a  femalQ 
elephant,  namely,  mealee,  or  failing  the 
same,  the  value  thereof,  Rs.  2,000. 

The  plaintiff  alleges  that  this  elephant  was 
purchased  by  his  gomashta  in  the  month  of 
Falgoon  1 270,  and  that  he  tamed  and  trained 
her  to  work,  and  owned  and  held  possession 
of  her;  that  subsequently,  in  Bhadro  1276, 
the  elephant  fled  into  the  jungle;  that  the 
plaintiff  made  diligent  search  for  her,  and 
caused  her  loss  to  be  reported  at  the  sudder 
police  station  of  the  district  of  Cachar,  and. 
continued  the  search ;  that  subsequently  he 
was  given  to  understand  that  the  said  ele- 
phant was  caught  in  the  month  of  Cheyt 
1277  at  the  Government  Kheddah  at  Singla 
Oojjcln ;  that  he  then  made  an  application  to 
the  Superintendent  of  Kheddahs  for  the 
restoration  of  this  elephant,  but  that  the 
Superintendent,  without  instituting  any  pro- 
per inquiry,  and  without  receiving  evidence, 
rejected  his  application  on  the  6th  of  May 
1871.  That  rejection  forms  the  plaintiff's 
cause  of  action.  A  description  of  the  ele- 
phant is  given  at  the  fool  of  the  plaint. 

The  answer  of  the  Collector  of  Sylhet  on 
behalf  of  Government  is  briefly  to  the  follow- 
ing effect  :  /j/,  that  the  elephant  in  dispute 
does  not  belong  to  the  plaintiff;  2nd,  that  the 
description  of  the  elephant  given  in  the 
plaintiff's  applications  to  the  Superintendent 
of  Kheddahs  was  not  recorded  in  the  diary  of 
the  thannah,  and  that  the  marks  indicated  in 
the  said  petitions  do  not  agree  with  those 
borne  by  the  elephant. 

Then  a  point  of  law  is  raised  that  "even 
"  if,  for  the  sake  of  argument,  it  be  conceded 
"  that  the  elephant  in  suit  is  the  same  that 
"the  plaintiff  alleges  to  have  lost,  still  it  is 
"  quite  clear  that  the  said  elephant  returned 
**to^  its  wild  nature,  and  wa:s  in  its  natural 
"  wild  slate  when  caught ;  that  it  was,  under 
"the  circumstances,  undoubtedly  the  pro- 
"  perty  of  the  person  who  captured  it ;  and 
"that  whatever  right  the  plaintiff  had  held 
"  in  the  elephant  in  question  ceased  to  exist 
"when  it  returned  to  its  natural  independent 
"state  and  wild  nature."  And,  lastly,  that 
the  plaintiff  cannot  recover  the  said  elephant 
until  he  has  paid  in  full  the  expenses  incur- 
red by  Government  in  capturing  and  in 
keeping  it,  amounting  up  to  date  of  suit  iq  • 
Rs.  1,080-2-11. 
The  Judge  of  Sylhet  has  dismissed   the 
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plaintiff's  case  on  two  grounds  :  ist,  that  he 
has  failed  to  satisfy  the  Judge  that  the 
animal  which  he  now  claims  is  the  same 
animal  which  the  plaintiff  purchased,  and 
subsequently  lost  in  the  year  1276;  and, 
2ndly,  on  the  point  of  law,  the  Judge,  quot- 
ing from  Stephen's  Commentaries  on  Black- 
stone,  Volume  II.,  page  6,  is  of  opinion  that 
the  plaintiff  was  not  entitled,  even  if  he  had 
established  the  identity  of  the  animal  in 
dispute,  to  recover  her. 

In  this  case  it  is  admitted  that  the  plaint- 
iff purchased  a  female  elephant  in  1270.  He 
appears  to  have    kept  this    elephant  until 
Bhadro   1276,    using  it   for  the  purpose  of 
dragging  logs  of  wood;  it  does  not  appear 
that  it  was  ever  used  as  a  sowaree  or  riding 
elephant,  and  evidently  it  was  in  a  semi-wild 
state,  used  for  the  above  purpose  only.    Then 
It   is   alleged    that,    in    Bhadro    1276,   this 
elephant  was  missing  from  the  custody  of 
Bhola  Mahoot,  who,  we  may  observe,  has  not 
been  examined  in  this  case.     We  do  not  find 
that  the  plaintiff  gave  any  intimation  of  his 
loss  to  the  police  immediately  on  the  loss  of 
the  animal,  the  first  intimation  given  to  the 
police  being  dated  the   12th  of  Assin  1276, 
or  some  time  after  the  alleged  loss.     In  this 
intimation  no  distinguishing  marks  by  which 
the  elephant  could  be  recognized  were  given, 
all  that  was  stated  was  that  a  koonkee  ele- 
phant, height  6J  feet,  was  missing.     This  is 
all  the  plaintiff  appears  to  have  done  towards 
any   pursuit  of   his    elephant,   or   towards 
recovering  it.     Subsequently  it  is  admitted 
that   the   Government   captured   two  wild 
female  elephants  and  a  calf  in  the  kheddah 
at  Singla  Oojj^n,  and  upon  this  the  plaintiff 
applied  to  the  Superintendent  of  Kheddahs 
claiming  one  of  these  female  elephants  as 
the  animal  he  had  lost.     In  these  petitions 
to  the  Superintendent  of  Kheddahs,  dated 
respectively  the  21st  and  the  22nd  of  Cheyt, 
certain  marks  are  given,  namely,  a  dry  scar 
on  the  back  of  the  elephant,  a  certain  pecu- 
liar formation  of  the  nails  of  the  two  hjnd 
feet,  and   then  it  is   said  that  the  tail  was 
complete  and  full.     Strange  to  say  in  these 
two  petitions  the  height  of  the  elephant  is 
not  given ;  this  is  somewhat  significant,  as 
the  elephant  captured  by  Government  is  7 
feet  in  height,  and  the  elephant  lost  by  the 
plaintiff  is  given  in  the  diary  of  the  than- 
nah   as  6ifeet;  probably  the  plaintiff  did 
not  like  to  give  the  height  of  the  animal 
until  his  witnesses  were  prepared  to  identify 
*the  animal  now  in  dispute.     Several  witness- 
es have  been  examined  by  the   plaintiff  and 
we  concur  with  the  Judge,  after  hearing  the  • 


whole  evidence  read*  in  rejecting   the 
timony  of  these  witnesses  as  unsatisfacl 
Then,  with  reference  to  the  law  point, 
clear,  with  reference  to  the  passage  qi 
by  the  judge,  that  this  animal  was  origii 
fcEre  naiurir:  •*  Such  animals^re  no  I< 
**the  property   of   a   man  than  while 
''  continue  in  his  keeping  or  actual  posses 
"  but,  if  at  any  time,  they  regain  their  naii 
'*  liberty,  his  property  instantly  ceases,  unh 
*'they    have   animum  revertendi,    which 
"  only  to  be  known  by  their  usual  customi 
*' returning,  or  unless  instantly  pursued 
"the 'owner,   for   during  such   pursuit 
"  property  remains."    Now,  as  already  she 
nothing  was  done   by    the  plaintiff  in 
matter    of  pursuing  his   missing    clepk 
Therefore,  on  the  point  of  law,   as  wefl 
upon   the   unsatisfactory   nature    of  the 
dence  as   to  the  identification  of  the  anii 
now  claimed,  we  concur  with  the  Judge, 
dismiss   this    appeal   with   costs  payable 
the  appellant. 


The  19th  December  1873. 

«        Present  : 

« 

The  Hon'ble  W.  Ainslie,  Judge, 

Act  VIII.  of  18^9,  ss.  128,  129,  133 — DocB- 
mentary  fividcnce— Piocedurc. 

Case  No.  143a  of  1873. 

Special  Appeal  from  a  decision  passed  If 
the  Subordinate  Judge  of  Furreedpore^ 
dated  the  8th  April  tSyj,  reversing  d 
decision  0/  the  Moonsiff  of  Muksoodpan^ 
dated  the  jrst  January  18^2, 

Tumeezooddy  (Plaintiff),  Appellant^ 

versus 

Busarut  (one  of  the  Defendants), 
Respondent, 

Baboos  Nil  Mad  hub  Bose  and  Jaduh 
Chunder  Seal  for  Appellant. 

Baboo  Bungsheedfiur  Sen  for  Respondent. 

At  the  stage  of  a  suit  referred  to  in  Act  Vlll.  of  1859, 
ss.  128,  129,  and  132,  the  Court  ought  to  $©rt  tbe 
documents  tendered  into  two  classes  :  those  rel«r»iit 
and  admissible,  and  those  irrelevant  and  inadmissible; 
and  to  reject  in  limine  aW  documents  which  are  evident- 
ly such  as  cannot  be  used  as  evidence  in  the  suit. 
The  admission  of  a  document  at  this  stage  does  not 
imply  that  it  is  evidence,  but  merely  declares  that// 
mavytf  properly  treated,  be  used  as  evidence  in  the  suit; 
and  filing  it  as  a  part  of  the  record  does  net  confer 
any  authority  on  such  documeiit,  or  operate  to  '*^ 
pense  with  any  proof  of  genuineness. 
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irts  of  6rst  instance  ou^t  to  specify  what  portions 
'  documentary  evidence  on  the  record  they  have 
^^*  and  what  portions  they  have  refused  to  listen 

the  proceeding  of  the  parties  in  respect  of  the 

documentary  evidence  are  matters  to  be  recorded 

'•  proceeding  of  the  Court  by  the  Judge's  own  note. 

tx     this    case   the   plaintiff,  as  landlord, 
tks     to     eject    the    defendant,    alleging 
he    was  formerly  his  tenant,  but  that 
has   disclaimed  and  thereby  forfeited  his 
lancy.     In  1252,  the  Government  settled 
certain  resumed  tenure  with  one  Mussamut 
ir  Monee,  and  she,  in  1 260,  grave  a  mow- 
sub-lease  of  this  tenure  to  Kristo  Dhon. 
ihin  this  tenure,  Morad  Ali,  the  father  of 
defendant,  and  other  persons,  held  a 
iinee  ryotee  jote.     It  is  alleged   that  in 
|55  this  jote  was  sold  to  one  Komurooddeen, 
10    grot   himself  registered   as   tenant    of 
isto  Dhon,  and  that  in  this  way  the  rights 
Morad  AH  became  extinct.     The  plaintiff 
:her  says  that  Komurooddeen  created  a 
tenure  in  favour  of  one  Sonaoollah  in 
56,  which  is  now  held  by  the  defendant, 
d  it  is  on  a  disclaimer  of  this  that  the 
*esent  suit  is  founded. 
The  defendant  alleges  that  Hur  Monee  had 
ily  the  interest  of  a  Hindoo  vwc^pw,  and  he 
(nies  absolutely  the  transaction  set  up  by 
t  plaintiff,  and  claims  to  hold  as  successor 
Morad  Ali.     He  states  that  he  received 
1268  a  lease  from  the  reversionary  heirs 
Eshan  Chunder  Thakoorta,  the  husband 
Hur  Monee ;  but  apparently  he  treats  this 
merely    confirmatory    of    his    previous 
ure.     The  Subordinate  Judge  has   dis- 
Hssed  the  suit  on  three  grounds  :  Firstly ^  he 
^'S  that  Ausurooddeen,  under  whom  the 
intiff  claims,  was  not  competent  to  create 
title  superior  to  his  own ;  secondly,  that, 
^en  if  there  was  any  sale  by  Morad  Ali, 
the  entire  jote  was  not  thereby  conveyed  to 
Komurooddeen,  but  only  a  part  of  it,  and  the 
plaimiflF,  a  single  shareholder,  is  not  compe- 
tent 10  oust  the  defendant,  a  tenant  of  the 
joint  property;  and,  thirdly,  he  says  that  the 
plaintiff  has  altogether  failed  to  prove  the 
kobala  alleged  to  have   been   executed    in 
favour  of  his  predecessor  by  the  defendant's 
father.  •         * 

■ 

All  these  points  have  been  objected  to  in 
special  appeal,  and  I  think  that  the  first  and 
the  second  objections  must  prevail.  It  may 
be  that  Ausurooddeen  attempted  to  create 
for  plaintifi  a  title  superior  to  his  own,  but,  at 
any  rate,  he  conveyed  to  plaintiff  as  much  as 
he  held  himself,  and  thereby  gave  him  a 
tofficient  title  to  enable  him  to  maintain  this 
«iit.    Then,  as  to  the  second  point,  it  has 

Vol  XXI. 


been  pointed  out  that  there  was  documentary 
evidence  offered  by  plaintiff  to  show  that  the 
entire  kyemee  jote  came  into  the  hands  of 
Komurooddeen,  and  that  this  has  not  been 
noticed  by  the  Subordinate  Judge. 

• 

On  this  part  of  the  case,  very  considerable 
doubt  arises   as  to   how  the  documentary 
evidence  offered  by  the  plaintiff  was  dealt 
with   by    the  first    Court,  whether    it  was 
challenged  or  not  by  the  opposite  party,  and 
whether  the  first  Court  dealt  with  it  as  evi- 
dence in  the  suit.     I  think  that  the  appeal 
must  fail  on  the  third  ground,  otherwise  it 
would  have  been  necessary  to  remand  the 
case,  because  it  seems  to  me  that  the  second 
objection   raised   by  the  Lower    Appellate 
Court  came  upon  the  plaintiff  as  a  surprise, 
and  he  ought  to  have  an  opportunity  of  estab- 
lishing his  case  by  giving  proof  of  the  two 
documents  upon  which  he  relies  to  complete 
his     title.     This     Court    has    commented 
ad    nauseam     on    the     manner    in     which 
Courts  of  first  instance  receive  and  deal  with 
documentary  evidence.     Sections  128,  129, 
and  132  of  the  Code  of  Civil  Procedure  do 
not  make  every  document  which  is  admitted 
under    them    good    evidence    in    the  suit. 
What  the  Court  does  or  ought  to  do  at  the 
stage  of  a  suit  referred  to  in  those  sections 
is  to  sort  the  documents  tendered  into  two 
classes — those  relevant  and  admissible,  and 
those  irrelevant  and  inadmissible  {e,  g,,  for 
want  of  registration  where  the  law  requires 
registration,  &c).     This  has  been  distinctly 
pointed  out  in  this  Court's  Circular  Order 
No.  9  of  the  26th  February  1867,*  to  which 
attention  was  again  called  x>y  Circular  Order 
No.  12  of  3rd  December  1869.!     It  is  the 
duty    of     the    Courts    (one    unfortunately 
systematically  neglected)  to  reject  in  limine 
all  documents  which,  on  inspection,  are  evi- 
dently such  as  cannot  be  used  as  evidence  in 
the  suit  in  which  they  are  tendered,  but  it 
must  not.be  supposed  that,  by  the  admission 
of    a    document    at    this   early  stage,  any 
declaration  is  made  to  the  effect  that  it  is 
evidence;   this  admission   goes  no  further 
than  to  declare  that  it  may  be,  if  properly 
treated,  used  as  evidence  in  the  suit.     The 
law,  section    132,  says    that  the  admitted 
documents  are  to  be   filed  as  part  of  the 
record.     This  filing  does  not  confer  on  them 
any  authority,  or  operate  to  dispense  with  any 
proof  of  genuineness.     Although  a  document 
which  does  not  prove  itself  under  the  Evi- 
dence Aft  has  been  placed  on  the  record,  th^ 
, — _ —  • 
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Court  is  not  authorized  to  use  it,  or  to  allow 
it  to  b6  used  without  proof,  except  with  the 
consent  of  the  opposite  party.  If  the  party 
who  places  a  document  on  the  record  neglects 
to  prove  it,  or  fails  in  his  attempt  to  prove  it, 
Xhat  exhibit  is  no  evidence,  and  the  Court 
ought  to  make  a  distinct  note  of  the  fact. 
There  is  no  provision  in  the  Civil  Procedure 
Code  for  the  purgation  of  the  record  by 
directing  the  withdrawal  of  all  documents 
requiring  proof  which'  have  not  been  proved ; 
this  makes  it  the  more  incumbent  on  the 
Courts  of  first  instance  to  specify  with 
exactness  what  portions  of  the  documentary 
evidence  on  the  record  (the  evidence  tendered 
having  been  first  weeded  under  section  129) 
they  have  accepted  as  established  by  proof  or 
by  consent,  or  as  requiring  no  formal  proof, 
and  what  portions  they  have  refused  to  listen 
to  for  want  of  proof.  Unless  this  is  done, 
the  Appellate  Courts  can  never  know  with 
certainty  what  the  true  state  of  the  record  is, 
and  whether  it  has  been  properly  made  up. 
It  is  the  duty  of  the  Court  to  see  that  the 
documents  which  the  pleaders  propose  to  use 
are  properly  proved,  or  that  proof  is  by  law 
or  consent  dispensed  with.  All  the  proceed- 
ings of  the  parties  in  respect  of  the  use  of 
documentary  eviderace  are  matters  to  be 
entered  on  the  proceedings  of  the  Court 
quite  as  much  as  their  proceedings  in  respect 
of  procuring  the  attendance  and  examination 
of  witnesses,  the  compulsory  production  of 
documents,  &c. ;  the  only  difference  is  that  the 
latter  are  recorded  by  petition  and  order,  and 
the  former  must  be  recorded  by  the  Judge's 
own  note.  A  Judge  who  does  not  make  this 
note  sinlply  leaves  his  records  incomplete ;  it 
is  not  fair  to  the  parties  or  to  the  Courts  that 
may  have  to  deal  with  the  suit  in  appeal 
that  the  record  should  be  left  thus  imperfect, 
and  a  Judge  who  is  negligent  in  this  matter 
fails  in  a  very  important  part  of  his  duties. 

Then,  as  to  the  third  ground  of  the  deci- 
sion of  the  Lower  Appellate  Court,  it  is  said 
that  the  Subordinate  Judge  ought  to  have 
found  that  the  conveyance  by  Morad  Ali  was 
proved,  and  that^  he  has  overlooked  the  evi- 
dence of  possession  and  of  payment  and 
receipt  of  rent.  The  evidence  of  Ausurood- 
deen  is  relied  upon  as  showing  that  the  con- 
veyance, which  is  a  registered  document  of 
old  date,  came  from  proper  custody ;  but  this 
document  is  not  of  sufficient* age  to  entitle  the 
appellant  to  the*presumption  which  attaches 
to  ancient  documents ;  and  although  possession 
might  by  itself  constitute  title,  and  is  certain- 
\y»  in  connection  with  evidence  of  title 
strongly  corroborative  of  that  evidence,    it 


cannot,  in  the  absenc€of  such  evidence, 
lish  the  source  in  which  the  possession 
ginated.     It  cannot  therefore  be  said 
there  was  any  proof  of  the  actual  title 
which  the  Subordinate  Judge  was  boand 
notice,  and  which  he  has  overk»oked. 
if  these  documents  were  accepted,  the 
to  SonaooUah  is  not  established,  and  the 
cession  of  the  defendant  to  SonaooUah  U 
made  out. 

It  was  lastly  contended  that  the  defend 
admits  holding  the.jote  of  Morad  within 
jumma  settled  with  Hur  Monee ;  that  there 
evideflce  to   show  that  Kristo  Dhon   h( 
under  Hur  Monee,  and  that  Komaroodd 
and  Ausurooddeen  held  under  Kristo  D 
and  plaintiff  under  Ausurooddeen ;  and  the; 
fore,  if  Morad  Ali  was  a  ryot  of  Hur  Moi 
the  defendant,  by  these  series  of  transfi 
became  the  ryot  of  the  plaintiff,  and 
quently  became  liable  to  ejectment  on  d 
claimer  of  holding  under  plaintiff.     All 
however,  was  not  stated  in  the  plaint.    Wlirf 
the  plaintiff  there  alleged  and  undertook  to 
prove  was  that  he  himself  now  represents 
Morad ;  that  the  intermediate  representative 
of  Morad  created  a  new  tenure  in  favour  of 
SonaooUah ;  ^nd  that,  in  respect  of  that  nev 
tenure,  the*  defendant  incurred  his  liabili^ 
There  is  no  allegation  whatever  that  the  M 
tenMre  of  Morad  continues  to  exist  in  tba 
hands  of  the  defendant,  and  that  the  plaintiS 
derives  title  from  Hur  Monee.  The  case  was 
so  framed  that  it  met  by  anticipation  the 
defence  which  was  actually  set  up  that  Hur 
Monee  had  only  a  life-interest ;  for  the  plaintiff 
carries  his  title  back  to  a  kyemee  jote  which 
was  apparently  as  old  as,  or  older  than,  Hor 
Monee's  title  ;  and  although  he  sets  up  a  re* 
cognition  of  his  rights  by  Kristo  Dhon,  this 
is  merely  as  a  confirmation  of  an  existing 
right,  and  not  as  the  creation  of  a  new  tennre; 
he  must  stand   by  the  allegations  of  his 
plaint.     The   plaintiff   relying   upon   Soni- 
oollah's  kubooleut  might  have  framed  his 
plaint  in  the  alternative.     He  might  have 
claimed  under  the  kyemee  right  of  Morad 
Ali,  or,  on  failure  of  that,  under  the  new 
tenure  created  in  his  favour  by  Kristo  Dhon ; 
but  he  now  n(A  only*seeks  to  set  out  his  own 
title  in  the  alternative,  but  also  attempts  to 
state  the  nature  of  the  defendant's  holding  in 
the  alternative,  viz.,  that  it  is  either  the  old 
tenure  of  Morad   or    the    new    tenure  of 
SonaooUah. 

This  double  alternative  involves  a  contra- 
diction. In  one  place  the  plaintiff  says  I  hold 
Morad's  jote;  in  another  he  says  defendant 
holds  it.  In  one  he  says  defendant  holds  under 
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as  successor  to  Sonaoollah ;  in  another, 

defendant  holds  under  me  independently 

laoollah.     Alternative  statements  which 

>lve  contradictions  are  inadmissible;  for 

b  impossible   for  a  defendant  to  know 

case  h^  has  to  meet,  and  therefore  the 

md  now  taken  cannot  be  maintained. 

I  This  appeal  must  be  dismissed  with  costs. 


The  7th  August  1873. 


Present  : 


ie  Hon'ble  Louis  S.  Jackson  and-Dwarka- 
nath  Mitter,  Judges, 


r 


Magistrate's  Award— Act  XXV.  of  1861,  s.  318 
f-    —Possession— Limitation— Onus   Probandi— 

Tlia]dmst    Proceedings— Jurisdiction— Regu- 

latioaVIL  of  1822. 

Case  No.  1286  of  1872. 

Special  Appeal  from  a  decision  passed  by  the 

^  Officiating  Judge  of  Dacca,  dated  the  yth 

June  1 8^2,   reversing    a  decision   of  the 

Subordinate  Judge  of  that  District,  dated 

ike  !2th  September  i8ji. 

Kalee  Narain  Bose  and  others  (Defendants), 

Appellants, 

versus 


Anund  Moyee  Goopta  and  others  (Plaintiffs), 

JKespondents, 

Mr,  J.  T.  Woodroffe  and  Baboos  Kalee 
Mohun  Doss  and  Doorga  Mohun  Doss 
ior  Appellants.  • 

BflJoM  Unnoda  Pershad  Banerjee,  Sree- 
nath  Doss,  and  Romesh  Chunder  Mitter 
(or  Respondents. 

*^  award  of  a  Magistrate,  under  Act  XXV.  of  i86r, 
Jt  3^8,  cannot  be  set  aside  by  a  decree  of  the  Civil 
t-oort  for  possession ;  but  is  by  terms  good  to  retain  the 
V^  in  whose  favour  it  is  passed  in  possession  of  the 


land  until  the  opposite  party  has  established  bis  right 
thereto  by  civil  suit. 

When  limitation  is  set  up  in  answer  to  a  suit  for 
possession,  it  does  not  lie  upon  the  defendant  to  disprove 
plaintiff's  possession ;  but  it  is  the  duty  of  the  plaintiff 
to  show  that  he  has  been  in  possession  within  twelve 
years  before  the  commencement  of  the  suit. 

Where  a  survey  is  once  concluded,  the  map  complet- 
ed, and  the  thakbust  proceedings  brought  to  a  close,  a 
Deputy  Collector  has  no  authority  to  re-open  the  pro- 
ceedings ;  and  if  he  does  so  on  the  application  of  one 
party,  and  issues  a  notice  to  the  opposite  party,  the 
latter  is  not  bound  to  appear. 

Jackson,  J, — The  present  suit  was  brought 
for  the  purpose  of  recovering*  possession  of  a 
considerable  area  of  land  which  the  plaintiffs 
divided  into  four  part9  or  plots,  as  to  the 
boundaries  of  which  there  has  been  a  certain 
amount  of  discussion.  The  land  was  claimed 
as  belonging  by  re-formation  on  original  sites 
to  the  plaintiffs,  and  as  falling  within  the 
boundaries  which  the  plaintiffs  have  assigned 
to  the  four  different  portions  of  this  land. 

The  defendants  pleaded  limitation,  and 
also  denied  that  the  plaintiffs  had  any  right 
whatever  to  the  land  which  the  defendants 
alleged  appertained  to  their  estate. 

The  Subordinate  Judge  of  Dacca,  Moulvie 
Nazeerooddeen  Mahomed,  an  officer  of  gre^t 
experience  and  excellent  judgment,  decided 
in  favour  of  the  defendants  on  both  the 
issues.  The  plaintiffs  appealed,  and  the 
decision  of  the  first  Court  has  been  reversed, 
except  as  to  a  small  portion  of  the  land 
claimed,  by  the  Officiating  Judge  of  Dacca, 
Mr.  Garrett. 

The  defendants  have  come  up  here  in 
special  appeal.  The  case  of  the  plaintiffs 
was  one  which  imposed  upon  them  a  pecu- 
liar difficulty.  The  defendants  were  in 
possession  of  the  land  in  dispute  under  an 
award  of  the  Magistrate  under  section  318 
of  the  repealed  Code  of  Criminal  Procedure, 
and  under  this  circumstance  the  burden  was 
strictly  upon  the  plaintiffs  to  prove  that, 
notwithstanding  the  Magistrate's  finding  as 
to  possession,  they  were  entitled  to  the  land. 
The  Officiating  Judge  does  not  appear  to 
have  referred  to  that  circumstance,  and  we 
may  remark  in  passing  that  he  has  mis- 
takenly supposed  that,  in  giving  plaintiffs  a 
decree,  he  sets  aside  or  could  set  aside  the 
award  of  the  Magistrate.  That  awafd  is  by 
terms  good  to  retain  the  party,  in  whose 
favour  it  is  passed,  in  possession  of  the  land, 
until  the  opposite  party  has  established  his 
right  thereto  by  civil  suit.  The  Officiating 
Judge,  it  is  plain,  has  taken  considerable 
pains  in  dealing  with  the  case,  and  it  js 
matter  of  lament  that  we  should  be  unsJble 
to  affirm  a  judgment  on  which  he  has  taken 
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so  much  trouble.  The  first  question  which 
he  had  to  deal  with  is  limitation.  The 
defendants  denied  that,  at  any  time  within 
twelve  years  before  the  commencement  of  this 
suit,  the  plaintiffs  had  exercised  any  right  of 
ownership  on  the  land.  The  way  in  which 
th^  Judge  deals  with  this  question  is  this. 
He  says:  "The  Subordinate  Judge  has 
"  framed  an  issue,  which  he  has  decided  in 
"  favour  of  the  defendants,  that  the  plaintiff 
**  has  not  been  in  possession  of  the  disputed 
"  land  within  the  last  twelve  years,  and  he  is 
"  therefore  of  opinion  that  the  suit  is  barred 
**by  limitation.  Now,  limitation  can  only 
"accrue  when  it  is  perfectly  clear  either 
"  that  the  claimant  was  no/  in  possession,  or 
"  that  some  other  person  was  in  possession. 
"  In  the  present  case,  it  cannot  be  said  that 
**  any  negative  proof  has  been  exhibited,  and 
"therefore  the  decision  of  the  Subordinate 
"Judge  is  tantamount  to  finding  that  the 
"  defendants  have  been  in  possession  of  the 
"  disputed  land  for  the  last  twelve  years." 
And  further  on  he  says,  after  adverting  to  the 
evidence  which  the  defendants  gave:  "I 
•*  certainly  cannot  see  in  this  any  such  proof 
"of  possession  by  the  defendants  as  would 
"  justify  us  in  barring  the  suit."  It  is 
manifest,  therefore,  that  the  Officiating  Judge 
is  of  opinion  that,  when  limitation  is  set  up, 
it  lies  upon  the  defendant  to  disprove  the 
plaintiff's  possession,  instead  of  its  being  the 
duty  of  the  plaintiff,  as  has  been  repeatedly 
pointed  out  both  by  the  Judicial  Committee 
of  the  Privy  Council  and  by  this  Court,  to 
show  that  he  has  been  in  possession  within 
twelve  years  before  the  commencement  of  the 
suit.  Hie  last  case  in  which  this  has  been 
pointed  out  is  in  19  Weekly  Reporter, 
page  182.  Clearly,  therefore,  the  mistaken 
view  which  the  Judge  has  taken  of  this 
question  has  entirely  vitiated  his  view  of  the 
evidence.  It  is  impossible  to  say  whether,  if 
he  had  understood  the  burthen  of  proof 
being  upon  the  plaintiffs  instead  of  upon  the 
defendants,  he  would  have  come  to  the  same 
conclusion  that  he  has  come  to  in  this 
matter. 

The  next  point  to  which  it  is  necessary  to 
advert  is  the  dealing  by  the  Judge  with  a 
most  important  portion  of  the  plaintiff's  case, 
viz.f  the  thakbust  proceedings  on  which  it 
may  be  said  the  plaintiffs  very  chiefly  relied. 
In  the  first  place,  whereas  the  Judge  puts 
the  whole  land  together  on  the  same  footing, 
it  is  quite  clear  that  the  thak  map  and  the 
jtroceedlngs,  as  far  as  they  are  cogent  proof 
a^inst    the    defendants,    are    so  only  in 

reepect  of  plou  ^;  3i  ctnd  4,  because  it  is  only 


those  portions  of  the*  land  in  dispate 
were  demarcated  in  1859  as  portions  of 
plaintiffs'  villages.  As  to  plot  i.  that 
demarcated  in  Cheyt  1264  (corn 
with  March  and  April  1858)  more 
twelve  years  before  the  suit  bej?an,  as  ben 
portion  of  the  defendants'  property  Mi 
putty.  It  is  true  that  subsequent  pi 
ings  took  place  before  the  thakbust  D< 
Collector  to  which  we  shall  presently  adi 
but,  even  in  respect  of  plots  2,  3,  and 
seems  to  us  that  the  Judge  has  given 
thakbust  proceedings  an  importance  bey 
what  'they  were  entitled  to.  The  Judf 
several  passages  of  his  judgment  ci< 
shows  that  he  has  misconceived  what 
real  issue  in  this  case  was.  He  appear 
think  that,  so  long  as  the  plaintiffs  sacc( 
identifying  the  land  in  dispute  with 
land  which  was  thaked  at  the  time  of 
survey,  that  is,  in  1859,  ^^^^  ^^^  P^^" 
villages,  the  plaintiffs  have  made  out  ail 
they  were  bound  to  prove.  In  point  of 
however,  bhe  thak  maps  and  proceedings! 
1859  were  at  best  only  evidence;  they 
not  conclude  the  defendant,  and  of 
the  weight,  whatever  it  might  be,  which 
due  to  the  thakbust  inquiries,  has  been 
this  case  very  greatly  impaired  by  * 
fact  that,  since  the  thak  took  place,  tl 
has  been  at*  least  one  diluvion  and  allai 
of  the  land  in  dispute.  But  the  Ja( 
extends  the  value  of  the  thak  evidence 
the  first  pfot  of  land  on  the  ground  of  c^ 
tain  proceedings  which  took  place  befc 
the  Deputy  Collector  Baboo  Brojo  Soondj 
Mitter  in  May  1859.  It  seems  that,  aft 
the  thak  was  completed,  an  application 
made  by  the  plaintiffs  or  the  parties  wh( 
they  represent,  stating  that  the  boundj 
between  their  villages  and  the  defendanj 
village  Murrichputty  had  been  wroni 
shown  in  the  map,  and  the  Deputy  Collectj 
seems  to  have  made  some  inquiry,  ai 
recorded  a  proceeding  to  the  effect  that  the 
usual  notice  had  been  issued,  but  that  the 
opposite  party  did  not  appear;  that  be 
proceeded  to  the  spot,  and  found  that  greater 
part  of  the  land  was  under  water  and  the 
rest  fallow,  but  thaf,  from  the  inquiries  he 
made>  he  was  satisfied  that  the  land  was 
identical  with  the  land  which  the  plaintiffs 
had  previously  decreed  to  them  in  1841  in 
the  resumption-proceedings,  and  that  conse- 
quently they  were  entitled  to  the  alteration 
sought.  This  proceeding  of  the  Deputy 
Collector  was  ui/ra  vires.  This  survey  once 
concluded,  the  map  completed,  and  the  pro* 
ceedings  brought  to  a  closCi  we  are  net 
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bffe  that  he  had  authority  under  Regala- 
p  VII.  of  1822,  after  the  lapse  of  two  or 
to  or  ten  jears,  to  re-open  the  proceedings, 
pt  make  any  alterations  which  he  thought 
In  addition   to  this,   the   inquiry   was 
behind  the  back  of  the  defendants.     We 
ne   to    accept    the    statement   in  ,the 
aty    Collector's    roohakaree    that    the 
ice  was  served  on  the  defendants,   but, 
if  it  were  served,  we   must  hold  that 
fey  were  not  bound  to  appear.     Finally,  the 
Berof  the  Deputy  Collector  proceeded,  not 
possession  but  upon  inquiry  intq  title, 
kh  was  a  matter  entirely  within  the  pro- 
of the  Civil  Court.     It  seems  to   us 
the  proceedings  of  the  Depiny  Collector 
iS59were  in  no  sense  binding,  and  ought 
lobe  taken  into  consideration.     As  far 
we  are  able  to  come  to  an  opinion,  we  are 
Uned     to     think     that      view     of     the 
Ibordinate  Judge  that  the  so-called   pro- 
^dings  of  the  thak  office  were  altogether 
iolliisive  is  the    correct    vieW.     We    have 
ifready  stated  that  the  Judge  has  tried  the 
ilse  chiefly  upon  a  wrong  issue.     The  real 
foestion  was  whether  the   land   in   dispute 
ms  SQch  as  that  the  plaintiffs  were  entitled 
hereto  by  reason  of   re-form^t^j n  on   the 
Idginal   site.     There    are    several     points 
jearing  upon  this  issue  in  which  the  Lower 
Ippellate  Court  has  misdealt  with  the  evi- 
lence.    There  is,  in  the  first  place,  a  suit  the 
proceedings  in  which  have  been  made  use  of 
by  the  Judge  against  the  defendants.     The 
fiaint  shows  that  suit  to  have  been  brought 
by  one  of  the  defendants  against  one  Kali 
Kant  Sen.    The  Judge  says  :  **  The  present 
^defendants  sued   this   Kali  Kant   Sen  to 
"recover  certain  lands,  and  they  described  ihe 
"west  boundary  of  those  lands  as  the  nij 
"  poyasit    zemin    J  aha    Mozoomdare    ihak 
^^hiddumay  any  ay  dikri  hoyacha"     The 
Judge  then  says :   "  It  is  to  be  remarked 
**that  in  this  case  the  suit  was  to  recover 
"certain  lands   which  the  defendant    had 
**  wrongly  caused  to  be  demarcated  as  his 
'own,  and  I  can  scarcely  conceive  under 
such  circumstances  that  the  plaintiffs  could 
"  have  referred  toother  lands  which  people 
"liad  similarly  caused  ft)  be  demarcated  as 
in  their  possession  without  clearly  asserting 
"the  fact  that  they  (the  plaintiffs)  were  in 
'^possession  of  such  lands."     But  it  does  not 
appear  how  the  plaintiffs  were   entitled  to 
J^ke  use  of  the  proceedings  in  this  case  as 
evidence  against  the  defendants.    Then  there 
IS  the  evidence  of  one  of  the  witnesses  for 
^  defendants,  viz,^  that  of  Joogul  Kishore 
werjee,   That  evidence  is  disposed  of  by 
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the  Judge  in  these  words:  "I  think 
*•  it  right  to  notice  more  paTticularly  the 
**  evidence  of  Joogul  Kishore  Banerjee  as 
"the  Subordinate  Judge  comments  on  it 
**  as  being  very  favourable  to  the  defendants' 
**  case.  This  witness  says  that  he  has  heard 
'*  that  since  the  recent  alluviation,  this  chur 
"  has  been  taken  possession  of  by  the  defend- 
"  ants,  having  formerly  been  in  the  posses- 
sion of  the  plaintiffs;  that  their  village  of 
Karporah  had  Dubsha  to  the  north  formerly, 
'*that  Murrichputty  is  to  the  east  of  Kar- 
''porah  some  distance,  and  that  this  chur, 
"  when  thrown  up  last,  had  Bohur  village  oa 
"the  north."  The  Judge  then  goes  on: 
"  It  is  much  to  be  wished  that  this  witness  had 
''been  cross-examined  with  some  strictness 
"as  to  what  he  really  did  mean."  We  pre- 
sume that  cross-examination  is  not  what  the 
Judge  had  in  mind  at  the  time,  for  he  says : 
"  I  would  remark  that  the  question  before  us 
"  is  not  quite  whether  the  land  at  present 
"  claimed  occupies  exactly  the  same  site  as  that 
"originally  claimed  in  1842  when  the  lands 
"  first  appeared,  for  they  have  diluviated  and 
"  alluviated  several  times  since ;  but  has  this 
"  land  been  thrown  up  on  the  site  of  the  lands, 
"  which  the  plaintiffs  caused  to  be  demarcated 
"at  the  thak  as  belonging  to  his  villages? 
"  Was  the  plaintiff  then  in  possession  of  these 
"  lands,  and  were  those  thak  proceedings 
"  correct  or  fraudulent  ?  Now,  if  the  witness 
"  means  that  the  land  demarcated  as  Karporah 
"  at  the  thak  was  opposite  Dubsha,  he  is 
"clearly  making  a  mistake,  for  the  thak 
"  map,  which  is  not  likely  to  be  scientific«illy 
"  incorrect,  clearly  shows  Bhatkul  Murrich- 
" putty  north  of  Karporah;  and  if,  on  the 
"other  hand,  he  means  that  the  real  site  of 
";he  village  of  Karporah  is  to  the  south  of 
"Dubsha,  thereby  implying  that  the  thak 
"  map  was  an  incorrect  delineation  of  the 
"  real  position  of  the  estates  afifected  by  it, 
"  his  evidence  is  rather  beside  the  mark, 
"since  the  point  to  be  decided  is  not 
"whether  the  thak  assigned  each  pro- 
"prietor's  land  exactly  where  it  ought  to 
"  have  been,  but  whether  it  was  a  correct 
"representation  of  the  way  the  existing 
"villages  were  then  held."  But,  if  tlie 
thak  map  is  merely  the  correct  repre- 
sentation of  the  way  in  which  the  villages 
were  then  held,  it  was  clearly  no  evidence 
of  title,  but  only  of  possession.  The  way  in 
which  the  evidence  of  this  witness  has  been 
dealt  with  offers  one  of  the  illustrations  show- 
ing that  the  Judge  did  not  really  apprehei^(t 
the  true  issue. 
There  is  one  more  point  which  wq  werq 
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unwilling  to  advert  to,  but  which  we  now 
think  \\  our  duty  to  do.  Part  of  the  evidence 
in  this  case  was  a  previous  decision  of  the 
Subordinate  Judge  in  a  case  between  the 
parties,  and  which  was  affirmed  by  a  Division 
Bench  of  the  High  Court  in  1868.  In 
respect  of  this  case  the  Judge  makes  these 
observations:  "Now  this  was  a  claim  to 
"recover  possession  of  certain  lands,  and 
"which  came  before  the  Subordinate  Judge 
"in  the  way  of  appeal.  Undoubtedly  the 
"Subordinate  Judge  found  the  thak  map 
"  wrong,  but  it  is  not  correct  to  say  that  the 
"  High  Court  upheld  this.  The  High  Court 
"upheld  the  decision  of  ihe  Subordinate 
"Judge  generally,  because  apparently  they 
•'were  not  quite  clear  what  the  purport  of 
"that  decision  was,  and  therefore  did  not 
"like  to  say  it  was  wrong."  Any  thing 
more  unbecoming  and  more  improper  it  is 
difficult  to  conceive.  The  Judge,  however, 
has  not  only  remarked  in  these  terms  upon 
that  decision,  but  he  has  restricted  the  effect 
of  the  decision  so  affirmed  in  a  way  which 
appears  to  be  unfair  towards  the  defendants. 
He  has  looked  at  the  ground  on  which  that 
decision  proceeded,  and  choosing  to  consider 
that  the  decision  was  erroneous,  although  its 
effect  could  not  be  got  rid  of,  he  has  given  it 
only  the  effect  of  maintaining  the  defendants 
in. possession  of  the  land  to  which  the  deci- 
sion related,  atid  has  entirely  omitted  to 
consider  the  effect  on  the  plaintiffs'  case  of 
the  circumstance,  that  by  that  decision  the 
defendants  were  confirmed  finally  in  pos- 
session of  a  portion  of  the  land  now  in 
dispute^  and  which  lies  in  the  very  centre  of 
the  land  which  the  plaintiffs  claim.  With- 
out wishing  to  carry  the  decision  in  the 
previous  case  between  the  two  parlies  ,a 
single  inch  beyond  the  length  it  ought  to  go, 
it  appears  to  us  that  the  defendants  are 
entitled  to  consideration  of  that  point.  It 
has  been  suggested  to  us  that  the  decision  of 
the  Judge,  however  wrongly  he  may  have 
placed  the  burthen  of  proof,  has  proceeded 
on  evidence,  and  that,  in  respect  of  plots  2, 
3,  and  4,  it  is  quite  consistent  with  the 
evidence,  and  might  be  affirmed  so  far.  But, 
adverting  to  the  errors  we  have  indicated  in 
the  decision  of  the  Judge,  it  appears  to  us 
impossible  to  estimate  the  effect  which  the 
evidence  might  have  had  on  the  Judge's 
mind  if  he  had  looked  at  it  in  a  proper 
point  of  view,  and  consequently  we  have 
no  choice,  but  to  remand  the  case  to  him  for 
\i^fresh  decision  upon  the  evidence. 

The  costs  of  this  appeal  will  follow  the 
result. 


The  1 2th 'August  1873. 
Present : 

The  Hon'ble  Louis  S.  Jacksofl  and  Dws 
nath  Mitter,  Judges, 

Execution—Appeal— Securx^-bood. 

Case  No.  664  of  1872. 

Special  Appeal  from   a  decision  passed 
ihe   Subordinate  Judge  of  Backer g\ 
dated  the  2gth  December  iSyi^    <J^r; 
a  decision    of  the   Moonsiff  of   J^ui 
Shabazpore,  dated  the  2^h  August  i8p 

Shuryutloollah  Mirdha  (one  of  the 
Defendants),  Appellant, 

versus 

Teeta  Gazee  Howladar  (Plaintiff), 
Respondent, 

Baboo  Doorga  Mohun  Doss  for  Appellant?^ 

» 

No  one  for  Respondent. 


Where  a  decree-holder,  pending  appeal,  gives  a : 
rity-bond  whereby  he  undertakes  that,  if  the  decs 
the  first  Court  is  reversed  or  modified  by  the  Appelliil 
Court,  he  will  make  good  any  property  taken  by  bim 
execution,  the  effect  of  such  an  undertaking-  is  to  bi 
him,  in  the  event  of  the  Appellate  Court  deciding 
the  claim  of  the  creditor  was  in  whole  or  in  part  antral 
to  make  good  to  the  other  party  anydiing  taken  it 
respect  of  the  amount  so  found  not  due.  The  bond  wodi 
not  bind  the  decree-holder  to  conform  to  a  mere  darec* 
tion  as  to  the  manner  in  which  the  decree  was  to  be 
executed,  when  that  direction  came  too  late,  but  wooU 
need  to  be  construed  equitably ;  and  the  other  party,  'i 
still  a  debtor  to  the  decree-holder,  would  not  be  entitlol 
to  recover  anything  unless  it  were  shown  that  be  haj 
sustained  damage.         « 

Jackson,  J. — In  this  case  it  appears  to  ns 
that  the  decisions  of  the  lower  Courts  can- 
not be  supported.  The  case  was  simply 
this :  The  defendant  in  this  suit  advanced 
a  sum  of  money  to  the  present  plaintiff  on 
the  security  of  a  mortgage  of  immovable 
property,  and  upon  that  mortgage-bond  he 
afterwards  sued,  but  it  came  oat  on  the  trial 
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itt  the  debtor  had  alrAidy  sold  to  some  one 
^  the  property  hypothecated,  and  accord- 
4S^y  ^  general  money-decree  against  the 
prrower  was  given  by  the  Court  of  first 
ce.  The  judgment<debtor  appealed, 
on  appes^l  the  decree  was  modified  by 
ring  that  the  hypothecated  property 
Id  first  be  resorted  to  in  satisfaction  of 
debt«  In  the  meantime  the  execution- 
ItedJtor  had  given  security,  and  proceeded  to 
l^ecQte  his  decree,  and  in  execution  caused 
sale  of  other  properties  belonging  to  his 
lor.  The  debtor  has  brought  the  present 
in  order  to  recover  the  amount  re*alized 
the  sale  of  the  properties  contrary,  as  he 
es,  to  the  direction  of  the  Lower  Appel- 
Coart,  and  in  contravention  to  the  secu- 
bond  executed  by  the  creditor,  and  has 
a  decree  from  both  the  lower  Courts, 
w  inequitable  such  a  decree  would  be 
ms  to  as  to  appear  from  certain  passages 
b  the  judgment  of  the  Moonsiff .  He  says : 
"  It  appears,  on  a  reference  to  a  decision  of 
^the  first  Court  filed  on  the  part  of  the 
'^defendants,  that,  owing  to  the  admission  of 
'this  plaintiff  that  he  had  alienated  the  pro- 
*perty  hypothecated  in  the  bond  in  viola- 
"  tion  of  the  contract  given  byjiim  respect- 
''  ing  the  same,  a  decree  was  mfde  for  the 
"debt  secured  by  the  bond,  but  that  no  order 
"  was  passed  for  its  satisfaction  from  the  said 
"  hypothecated  property.  On  appeal  by  the 
''plaintiff,  the  order  of  the  lower  Court  was 
^modified,  and  a  decree  was  made  for  the 
f^iealization  of  the  money  first  from  the 
^mortgaged  property."  So  that  this  person 
Ithe  plaintiff)  having  borrowed  money  from 
the  present  defendant  on   the   security   of 

Eoperty  which  he  hypothecated,  first   vio- 
ed  his  own  contract  by  selling  the  property 
ID  some  one  else,  then  obtained,  under  what 
circumstances  we  are  at  a  loss  to  understand, 
a  decision   from  the  Appellate  Court  that 
the  creditor  was   to   proceed    in   the   first 
instance  against  a  property  which,  it  was 
clear,  had  passed  out  of  the  debtor's  hand, 
and  then  availed  himself  of  that  subsequently- 
obtained  decree  of  the  Appellate  Court  to 
visit  upon  the  defendant  the  consequence  of 
an  act  done  with  the  sanction  of  the  Court 
vhich    passed    the    original    decree.     The 
Moonsiff  considered   that  the  modification 
ordered  by    the   Appellate    Court   in  that 
previous  suit  must  be  dealt  with  as  a  varia- 
6pn  of  that  original  decree,   and,   in  that 
carious  way  of  reasoning,  he  held  the  present 
defendant  to  have  done  something  which 
V3S  not  warranted  by  the  decree.  It  appears 
^  us  that  this  contention  is  untenable.    The 


law  declares  that  execution  of  a  decree 
shall  not  necessarily  be  suspended  by  the 
pendency  of  an  appeal,  and,  by  so  providing, 
it  allows  a  party  to  execute  his  decree  by 
giving  such  security  as  the  Court  thinks  fit 
to  demand  for  the  due  performance  of  the 
decree  or  order  of  the  Appellate  Court,  and 
this  brings  us  to  the  construction  of  the 
security-bond  which  the  defendant  had 
given.  He,  no  doubt,  thereby  undertook 
that,  if  the  decision  of  the  first  Court  were 
reversed  or  modified  by  the  Appellate  Court, 
he  should  make  good  any  property  ,taken  by 
him  in  execution ;  but  the  effect  of  that  we 
understand  to  be  that,  if  the  Appellate 
Court  decided  that  the  claim  of  the  creditor 
was  in  whole  or  in  part  untrue,  and  in  that 
respect  reversed  or  modified  the  decision  of 
the  Court  below,  then  the  creditor  would  be 
bound  to  make  good  to  the  other  party  any- 
thing which  would  be  taken  in  respect  of 
the  amount  so  found  not  to  be  due.  But  he 
did  not,  as  we  apprehend,  undertake  "to 
conform  to  a  mere  direction  as  to  the  manner 
in  which  the  decree  was  to  be  executed, 
when  that  direction  came  too  late  to  be 
acted  upon.  But,  in  addition  to  this,  it 
seems  to  us  that  the  security-bond  would 
have  to  be  construed  equitably,  and  that, 
under  any  circumstance,  considering  the 
relation  between  the  parties  as  creditor  and 
debtor,  the  plaintiff  would  not  be  entitled  to 
recover  anything,  unless  it  were  shown  that 
he  has  sustained  damage.  Whether  it  was 
right  or  not  to  sell  the  properties  taken  in 
execution,  it  is  clear  that  the  proceeds  of  it 
all  went  to  satisfy  the  debts  of  this  very 
plaintiff.  •  It  does  not  appear  that  any*special 
damage  accrued  to  the  plaintiff,  nor  does  it 
appear  that  the  whole  debts  of  the  plaintiff 
dile  to  the  defendant  has  yet  been  satisfied. 
It  seems  to  us,  therefore,  that  the  plaintiff 
had  no  real  ground  of  action  in  this  case,  and 
that  he  merely  sought  to  enforce  the  literal 
terms  of  a  security-bond  which,  in  reality,  had 
to  be  considered  together  with  the  whole 
facts  of  the  case.  We  think  the  judgment 
of  the  lower  Courts  must  be  reversed,  and 
the  plaintiff's  suit  dismissed  with  costs. 

It  may  be  added  that  the  defendant  in 
this  case  is  in  fact  absolved  from  carrying 
out  the  literal  decree  of  the  Appellate 
Court  in  the  previous  suit,  because  ex  con- 
cessis  the  properly  hypothecated  could  not 
have  been  sold  at  the  first  instance  without 
a  suit  being  first  brought  against  the  party 
in  whose  hand  the  property  had  passed,  and* 
the  decree  of  the  Appellate  Court  did  n(A 
and  could  not  contain  any  such  direction. 
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The  1 8th  August  1873. 

Preieni : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nath  Mitler,  Judges. 

Disputed  Will— Procedure— Testator's 

Sig^nature. 

Cases  Nos.  177  and  187  of  1873. 

Miscellaneous  Appeals  from  an  order 
passed  hy  the  Officiating  Judge  of 
Dacca,  dated  the  lyth  March  iSy^, 

Kalee  Tara  Dossia  and  another,  Defendants 
(Opposite  Party),  Appellants y 

versus 

Nobin  Chunder  Kur,  Plaintiff  (Petitioner), 

Respondent, 

Mr,    C.  Jackson  and   Baboo  Kashee  Kant 
Sen  for  Appellants. 

Bahoos  Mohinee  Mohun  Roy  and  Bharut 
Chunder  Dutt  for  Respondent. 

Where  a  will  is  disputed,  the  proceedinsfs  should  take, 
as  nearly  as  possible,  the  form  of  a  regular  suit  accord- 
ing to  the  provisions  of  the  Code  of  Civil  Procedure, 
the  petitioner  for  probate  being  the  plaintiff,  and  the 
opposing  party  the  defendant. 

To  entitle  the  executor  to  a  probate,  the  signature  of 
the  testator  must  be  that  of  a  conscious  person,  and  not 
the  result  of  mere  mechanical  movement  of  the  hand. 

Jackson,  J, — In  this  case  the  Judge  had 
to  determine  whether  the  will  propounded 
by  one  of  the  parties  had  or  had  not  been 
duly  executed.  The  opposite  party  con- 
tended in  the  first  place  that  the  will  had  not 
been  ej^cuted,  and  in  the  next  place  that,  if 
it  had,  the  alleged  testator  was  at  the  time 
non  compos  mentis y  being  in  a  state  of 
unconsciousness  and  incapable  of  understand- 
ing what  it  was  about.  On  this  point,  the 
Judge  says:  "The  second  point  is  not,  I 
*' think,  a  question  of  which  cognizance  can 
"  be  taken  in  the  present  case.  Such  a  point 
"  must  ordinarily  involve  a  long  inquiry,  and 
**  it  seems  to  me  wholly  unreasonable  that 
"this  elaborate  inquiry  should  be  made 
"  simply  as  a  sort  of  foot-note  to  making  it 
"all  over  again  in  a  regular  suit."  We  think 
it  was  in  a  case  from  Dacca  that  we  lately 
had  occasion  to  call  the  attention  of  the 
Judge  to  the  provisions  of  the  Indian  Suc- 
cession Act  in  which  what  is  called  the 
procedure  in  contentious  cases  had  been 
pointed  out,  viz,,  that  the  proceedings  shall 
take,  as  nearly  as  possible,  the  form  of  a 
vegular  suit  according  to  the  provisions  of 
ifie  Code  of  Civil  Procedure,  in  which  the 
*  petitioner  for  probate  shall  be  the  plaintiff,  and 


the  person  who  may  Have  appeared  to 
the  grant  shall  be  the  defendant;   yet 
Judge  conceives  that,  because  the  inquirf  i 
arises  upon  this  issue  is  likely  to  be  elal 
he  is  justified  in  refusing  to  make  it, 
referring  the  parties  to  a  regoJar  snit, 
only  it  appears  the   Judge  has  omit 
come  to  a  finding  upon  the  evidence  rec^ 
in  this  matter,  but  it  appears  that  the 
of  the  evidence  on  the  other  side    has 
been  taken.     Under  these  circamstanct 
have  no  choice  but  to  reverse  the  ord< 
the  Judge,  and  order  a  new  and  proper 

Thfs  order  will  apply  to  No.  187. 

The  costs  will  abide  the  result. 

The  Judge  appears  to  be  under  the 
pression    that    mere    mechanical    sig^i 
would  be  sufficient  to  entitle  the  executi 
a  probate.     This,  however,  is  not  so. 
signature  must  be  that  of  a  conscious 
and  not  the  result  of  mere  movement  of: 
hand. 


The  1 8th  August  1873. 

Present : 

The  Hon'bl^Louis  S.  Jackson  and  Dwa 
*  nalh  Mitter,  Judges, 

Suit  to  set  aside  Adoption— Onus  Prol 

Case  No.  147  of  1872. 

Regular  Appeal  from  a  decision  passed  hy 
Officiating  Subordinate  Judge  0/  Di 
dated  the  i^th  April  1872. 

Gooroo  Prosunno  Singh  (Defendant), 

Appellant, 

versus 

Nil  Madhub  Singh  and  others  (Plaintiffs)*' 

Respondents. 

Baboos  Sreenath  Doss,  Kalee  Mohun  DaSi 
and  Doorga  Mohun  Dass  for  Appellant 

Baboos  Romesh  Chunder  Mitter  and  NhM 
Chunder  Sen  for  Respondents. 

In  a  suit  to  have  it  declared  that  an  adoption,  «)i'  ^ 
has  Ion?  taken  place,  and  has  been  acted  upon,  andi^ 
virtue  o?  which  defendants  are  ii|  opssession.  is  a  ^^^^ 
ulent  and  false  adoption,  tne  onus  lies  on  the  pUusm 
to  make  out,  to  some  extent  at  any  rate,  the  fraud  an 
falsehood  alleged. 

Jackson,  J, — This  was  a  suit  to  set  aside 
the  adoption  of  one  Gooroo  Prosunno  who 
was  said  to  have  been  adopted  by  Jqf 
Doorga,  the  widow  of  Pran  Kisto,  and  also 
to  establish  and  declare  that  this  Ggoroo 
Prosunno  had  no  right  to  the  property  k 
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Unnoda  Pershad,  the  grandson  of  Pran 

Some   portion   of  the  facts  alleged 

the   plaintiff  are  not  admitted,   but  the 

ispated  facts  appear  to  be  these:  That 

Kisto  died,  leaving  a  widow  and  also 

opted  soQ,  Doorga  Pershad ;  that  Doorga 

d  succeeded  and  remained  in  posses- 

of   the  property  till  he  died,  either  in 

1  oc  in  1262  ;  that,  at  the  time  of  Doorga 

ad's    death,  his  wife  was  living;  that 

wife    is  not   now   in  possession  of  the 

le ;   and   that  Joy  Doorga,  Pran  Kisto 's 

ow,  who  seems  to  have  been  in  posses- 

at  the  time  of  her  death,  and  wRo  was 

voman  advanced  in  age  when  she  died, 

,  shortly  before  that  event,  take  in  adop- 

Gooroo   Prosunno  under    an   alleged 

er  from  Pran  Kisto.     The  plaintifiF,  who 

since  died,  claims  as  heir  to  the  property, 

it  is  not,  we  believe,  disputed  that,  as 

ards  kinship,  if  Joy  Doorga  and  Shama 

>ndoree    were  out  of  the  way,   and   no 

idopted  S3n  was  in  existence,  he  would  have 

been  heir   to  the   property.     The   plaintiff 

Idso  alleged,   what  is  denied,  that  Shama 

Soonduree  was  pregnant  at  the  time  of  her 

husband's  death,  and  afterwards  gave  birth 

to  a  male  child  named  Unnoda^ershad,  who 

lived  less   than   a    year.     The  ^defendants 

alleged  that  Shama  Soonduree  was  unchaste, 

and  that,    shortly  after    the   death   of   her 

husband,  she  left  his  house,  and  has  been 

&nce  and  is  now  living  an  immoral  life,  and 

^ey  denied  that  any  such  child  as  Unnoda 

■Pershad  was  ever  born.     They  alleged  that 

Pran  Kisto,  some  years  before  his   death, 

that  is  to  say,  in  1249,  gave  Joy  Doorga 

power  to  adopt  three  sons  in  succession,  and 

adopted,  while  still  alive,  a  son  named  Doorga 

Pershad,  but  that  subsequently,  in  1252,  he 

made  over  his  property  under  a  will  to  Joy 

Doorga,  and  died  in  1 256.     There  were  other 

issues  to  which  it  is  not  necessary  now  to 

advert. 

The  Subordinate  Judge  who  tried  this 
suit,  after  disposing  of  certain  objections  to 
the  plaintiff's  right  to  succeed,  entered  upon 
the  question  of  the  deed  of  permission 
granted  to  Joy  Doorga.  On  that  point,  he 
discussed  the  evidence  given  by  the  defend- 
!  ants,  and  coming  to  the  conclusion  that  that 
tvidence  was  junworthy  of  credit,  he  declared 
the  adoption  to  be  invalid,  and  gave  judg- 
ment in  favour  of  the  plaintiff. 

It  appears  to  us  that  the  defendants, 
appellants,  contend  justly  on  the  authority 
"'  a  decision  of  this   Court,  delivered  by 


of 


Ibe  late  Chief  Justice,  Sir  Barnes  Peacock, 
printed  in  9   Weekly  Reporter,  page  463, 
Vol.  XXI. 


that  the  burden  of  proving  an  affirmative 
in  this  case  lay  upon  the  plaintiff,  and 
we  therefore  called  upon  the  pleader  for 
the  plaintiff  to  show  us  that  he  had  made 
out  such  a  case.  The  evidence  for  the 
plaintiff  has  been  most  of  it  read  over  to 
us  by  the  appellant's  vakeel,  and  admit- 
tedly there  is  nothing  in  that  evidence 
which  amounts  to  anything  more  than  hear- 
say statement,  except,  perhaps,  that  of  Ram 
Churn  Dutt;  and  Baboo  Romesh  Chander 
Mitter,  vakeel  for  the  respondent,  very 
fairly  admitted,  as  indeed  he  could  not 
help  admitting,  that,  if  it  lay  upon  his  client 
to  make  out  a  case  affirmatively,  there  really 
was  no  matter  upon  which  the  judgment  of 
the  Court  below  could  be  supported.  But  he 
contended  that,  under  the  circumstances  of 
this  case,  the  burden  of  proof  lay  upon  the 
defendants,  and  he  undertook  to  sliow  that 
the  adoption  of  Gooroo  Prosunno,  even  if 
made  under  a  valid  instrument,  could  not 
amount  to  a  valid  adoption ;  and,  in  support 
of  that  contention,  he  referred  us  to  the 
judgment  of  the  Judicial  Committee  given 
by  Lord  Kingsdown  in  the  case  of  Mussamut 
Bhoobun  Moyee  Debia  vs.  Ram  Kishore 
Acharjee  Chowdhry,  reported  at  page  279, 
Volume  IX.,  Moore's  Indian  Appeal  Cases.* 

On  the  first  point  we  have  no  doubt  y 
whatever.  This  was  not  a  suit  for  relief 
in  the  shape  of  obtaining  possession  of 
property.  It  was  a  suit  for  declaration  of  ^ 
title.  The  Court  was  asked  to  declare 
that  an  adoption  which  had  long  taken 
place,  and  had  been  acted  upon,  and  in 
virtue  of  which  the  defendants  were  in 
possession  of  the  property,  was  a  fr&udulent 
and  false  adoption.  In  that  state  of  the 
allegation,  it  was,  no  doubt,  the  business  of 
t6e  plaintiff  to  make  out  to  some  extent  at 
any  rate  the  fraud  and  falsehood  which  he 
alleged.  An  examination  of  the  evidence  to 
which  we  have  already  referred  shows  very 
clearly  that  the  plaintiff  in  this  respect  has 
altogether  failed.  Then,  as  to  the  principle 
laid  down  in  the  case  of  Bhoobun  Moyee 
Debia  above  referred  to,  it  seems  to  us  that 
the  observations  of  the  Judicial  Committee 
in  that  case  do  not  apply  to  the  present. 
The  situation  of  the  parties  is  altogether 
different ;  in  fact,  it  is  the  very  reverse.  In 
that  case  the  plaintiff  relied  upon  a  power 
to  adopt  which  he  set  up  as  entitling  him  to 
recover  possession  of  the  estate  from  the 
party  on  whom  it  had  devolved,  and  their 
Lordships  held  that,  looking  to  the  intentiop 
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of  the  ancestor    in  giving  that    power    to 

adopt,  and  looking  at  the  circumstance  that 

that  ancestor  had  been  succeeded  by  a  son, 

and  that  presumably  the  intention  of  that 

ancestor  had  been  affected  by  ii,  the  first 

adoption  could  not  be  followed  by  a  second 

adoption  under  the  same  instrument.     Their 

Lordships   use  these  words  at  page   309: 

'*  The  instrument  before  us  is  merely  what 

"  it  purports  to  be — a  deed  of  permission  to 

''  adopt ;  it  is  not  of  a  testamentary  charac- 

"  ter ;  it  was  registered  as  a  deed  in  the  life- 

"  time  of  the  maker ;  it  contains  no  words  of 

"  devise,   nor   was   it  the   intention  of  the 

''  maker  that  it  should  contain  any  disposition 

"  of    his  estate,    except    so    far    as    such 

"  disposition  might  result  from  the  adoption 

"  of  a  son    under    it.     He   mentions   the 

"  objects  which  induced   him   to  make  the 

"  deed, — religious  motives,  the  perpetuation 

''of  his  family,  and  the  succession  of  his 

"  property ;  but  it  was  by  the  adoption,  and 

"  on^y  by  the  adoption,  that  those  objects 

"  were  to  be  secured,  and  only  to  the  extent 

"  in  which  the  adoption  could  secure  them." 

And  further  on  :  "  The  question  is  whether 

"the  estate  of  his  son  being  unlimited,  and 

"  that  son  having  married  and  left  a  widow 

"  his  heir,  and  that  heir  having  acquired  a 

"  vested  estate  in  her  husband's  property  as 

"  widow,  a  new  heir  can  be  substituted  by  adop- 

"  tion  who  is  to  defeat  that  estate,  and  take  as  an 

"  adopted  son  what  a  legitimate  son  of  Gour 

"  Kishore  would  not  have  taken.  This  seems 

"  contrary  to  all  reason  and  to  all  the  prin- 

"ciplcs  of  Hindoo  Law  as  far  as  we   can 

"  collect  them.      If  Bhowanee  Kishore  had 

"  died  uftmarried,  his  mother,  Chundrabulee 

"  Debia,  would  have  been  his  heir,  ^and  the 

**  question  of  adoption  would  have  stood  on 

"  quite  different  grounds.  By  exercising  thft 

"  power  of  adoption,  she  would  have  divested 

'*  no  estate  but  her  own,  and  this  would  have 

"  brought  the  case  within  the  ordinary  rule, 

"  but  no  case  has  been  produced,  no  decision 

••  has  been  cited  from  the  text-books,  and  no 

"  principle  has  been  stated  to  show  that,  by 

"  the  mere  gift  of  a  power  of  adoption  to  a 

"  widow,  the  estate  of  the  heir  of  a  deceased 

"  son  vested  in  possession  can  be  defeated 

"  and  divested."     These  observations  refer 

to  a  state  of  things  entirely  opposed  to  the 

facts  here.    The  only  parallel  to  the  case  of 

Bhoobun  Moyee,  which  could  have  arisen  to 

the  present  case,  would  have  been  if  Shama 

Soonduree,DoorgaPershad's  widow,had  been 

now  in  possession  of  the  property,  and  if  the 

suit  had  been  brought  by  Gooroo  Prosunno 

to  divest  her  of  the  property,  and  put  himself  | 


in  possession   thereof.     Shama  Soondi 
however,  is  out  of  possession,  and  it  is  qi 
tionable  if  she  ever  was  in  possession. 
that  state  of  things,  it  appears  to   as 
the  observations  of  the  Judicial   Co  mm] 
are  not  applicable  to  the  circun^^tances  of  I 
present  case ;  that  Joy  Doorga,  by  exen 
the  power  of  adoption    would,  to  ase 
words  of  Lord  Kingsdown,  have  divested 
estate  but  her  own,  and  the  adoption  tl 
fore   would   not  be   void.     For    the   al 
reasons,   «v'e  think  the  decree  of  the    h 
Court  must  be  set  aside,  and  the   plaii 
suit    dismissed.     The    defendants    will 
entitled  to  their  costs  of  the  lower  Court. 
As  to  the  costs  of  this  appeal  we  make 
order. 


The  2ist  August  1S73. 

Present : 

The  Hon  ble  Louis  S.  Jackson  and  Dwarl 
nath  Mitter,  Judges. 

Suit  •  by  mortgagee— Money-decree  — Ejc< 
— Act  vIII.  of  1859,  s,  271. 

Case  No.  807  of  1873. 

Special  Apt>^l  from  a   decision  passed 
the  Officiating  Judge  of  Dacca,  doled 
14th  January    iSyj,  affirming  a  decii 
of  the    Officiating    Subordinate   Judge 
that  District^  dated  the  2Qth  May  iSj2, 

Radha  Kant  Roy  (PlaintifiFj,  Appellant, 

versus 

Mirza  Sudafut  Mahomed  Khan  and  others 
(Defendants),.  Respondents, 

Baboos   Romeih    Chunder  Mitter  and  U 
Mohun  Doss  for  Appellant. 

Baboos  Huree  Mohun  Chuckerbutty  and 
Kashee  Kant  Sen  for  Respondents. 

Where  a  mortgrajjee  suingr  upon  his  bond  obtains i 
money-decree  without  any  declaration  of  lien,  be  isintW" 
same  position  as  if  he  had  not  taken  any  mort^a^lt 
all;  and  in  taking  out  execution  his  claim  to  a  rateable 
distribution  of  surplus  sale-proceeds  of  attached  pw- 
perty  is  founded  upon  s.  271  of  the  Civil  FrocedBff 
Code. 

Jackson,  7.-^ The  plaintiff  in  this  case 
lent  a  certain  sum  <5f  money  to  one  Asmui^ 
oonniss2,  and  took  from  her  a  bond  by  which 
she  pledged  to  him  3  annas  share  of  a  certain 
estate.  On  the  22nd  May  1865,  the  plaintiff 
obtained  a  money-decree  upon  this  bond, 
which  decree  was  afterwards  affirmed  on 
appeal.  The  lady  in  question  had  other  credit- 
ors, amongst  whom  were  some  of  the  defend- 
ants in  this  suit,  and  one  Hedayut  Ali ;  and 
Hedayut  Ali,  it  seems,  had,  in  execution  of 
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11  of 

b  his  claim  was  saiislied,  and  ihe  present 
Wand  the  defendants  applied  lo  receive 
Wy  the  surplus  sale-proceeda  in  con- 
"ion  o£  their  respective  decrees,  and  an 
of  that  kind  was  made  by  the  Court 
Hing  the  decree.  The  defendants,  how- 
,  being    dissatisfit 


ifed  totbeZillah  Cour 
undoubtedly  wiihoui 
the  order  of  the  k 
red  that  the  defends 
kd  to  share  in  thesurpli 
itifi  brought  llie  presei 
the  defendants  the  su 
i  himself  to  have  been 
le  surplus   proceeds. 


:,  and  tlie  Ziliah 

3  proci^eds.  The 

n  which  he  con- 

enLliled  to  out  of 

The    defeiulanLs 

to  have  urged  in  their  defence  lliat  the 

hitifi  having  a.  mortgage  over  the  3-annas 
■re  of  this  property  was  not  entiiled  to  a 
fceinthe surplus  proceeds  of  the  2;-annas 
■R,  and  also  that  he  was  disentitled  by 
■MD  of  his  not  having  attached  that  parti- 
Har  share,  lioth  the  Courts  below  h:ive 
incurred  in  dismissing  iJie  plainiiff's  suit. 
The  Judge's  decision,  which  is  that  of  the 
ilouil  of  Appeal,  proceeds  upoj^hc  ground 
tut  "the  plaintiff  is  not  an  unsecured 
Kditor;'"  that  "  he  had  a  lien  against  a 
pccific  property;"  and  that  in  so  fsr  as  he 
Bd  secured  himself  by  a  lien  upon  the  3 
iniias,  he  was  entitled  to  the  benefit  of  his 
iOfciiglil,  but  that  he  was  not  entitled  to  be 
potecied  in  that  part  of  the  transaction  in 
fliicii  he  had  not  eshibiled  foresight.     The 

-  1:111  in  this  eise  appears  to  stand  in  pre- 
[lie  same  position  as  if  he  had  not 

■  :i  any  mortgage  at  all.  He  did  not  sue 
•r-jh  liis  mortgage,  nor  did  he  obtain  any 
(fcclaration  of  iiea  in  the  decree  which  he 
WMiined.  The  ground  of  the  plaintiffs  right 
ind  of  the  present  suit  is  section  271  of  the 
Code  of  Civil  Procedure.  That  section, 
sfvsr  providing  that  the  attaching  creditor 
should  be  first  paid  in  full,  goes  on  to  pro- 
vide ihat,  if  there  be  any  surplus,  "such 
"surplus  shall  be  distributed  rateably 
"  smongst  any  other  persons  who,  prior  to  the 
"  order  lor  such  distiibulion,  may  have  taken 
"  out  execution  of  decrees  against  die  same 
''  defendant,  and  not  obtained  satisfaction 
■■  ilieieof."  That  is  a  declaration  without 
itiy  rtiervation  as  to  the  equitable  rights  of 
vcured  or  unsecured  creditors.  The  clause 
lulloning,  which  provides  that,  "  when  any 
"propert)-  is  sold  subject  to  a  mortgage,  the 

"  mortgagee  shall  not  be  entitled  to  share  in 
wy  surplus  arising  from  such  sale,"  ^hows 


that  the  Legislature  had  in  view  a  particular 
case  in  which  it  would  not  be  right  to  allow 
participation  by  the  execution -creditors,  and 
the  making  of  that  one  particular  exception 
goes  clearly  to  show  that  the  Legislature  did 
not  intend  Ihat  any  other  exception  was  to 
be  made.  It  is  contended  that  the  plaintiff 
is  not  a  person  "  who,  prior  to  the  order  for 
"  distribution,  had  taken  out  execution  of  his 
"  decree  against  the  same  defendant  and  not 
"  obtained  satisfaction  thereof ; "  and  it  is  also 
said  that  these  provisions  of  the  Code  are 
not  applicable  to  cases  of  persons  who  have 
securities  for  their  decrees,  but  only  10 
creditors  of  mere  money-decrees.  The 
vakeel  who  advanced  this  contention  was 
unable  to  refer  us  to  any  other  section  of  the 
Code  which  would  provide  for  this  plaintiff's 
decree,  if  he  did  not  come  under  the  provi- 
sions  which  are  now  under  consideration.  In 
point  of  fact,  however,  his  was  a  mere  money- 
decree.  It  appears  to  us,  therefore,  that  the 
plaintiff  having  been  entitled  under  section 
271  toarateabledistribution,  and  the  defend- 
ants having  resisted  him  in  obtaining  such 
distribution,  and  having  got  possession  of  the 
money  svhichoaght  to  have  come  to  plaintiff 
by  an  order  of  the  Appellate  Court  made 
without  jurisdiction,  they  are  clearly  liable 
to  refund  that  money  to  the  plaintiff  at  his 
suit.  It  appears,  however,  that  in  the  mean- 
time the  plaintiff  has  proceeded  to  sell  the 
property  hypothecated  to  him  by  Asmutoon-- 
nissa,  and  lias  recovered  not  all,  but  a  large 
portion  of  the  sum  remaining  due  to  him. 
Therefore,  when  the  case  goes  back  to  the 
Lower  Appellate  Court,  that  Court  will  have 
to  determine  what  sum,  under,  the  circum- 
stances, is  due  to  the  plaintiff ;  because,  if,  after 
ordering'  payment  to  the  plaintiff  of  the 
amount  due  under  section  271,  and  taking 
into  account  what  he  has  received  otherwise 
than  in  execution,  the  two  amounts  should 
exceed  his  entire  claim  against  AsmuCooa- 
nissa,  the  Court  of  course  will  not  direct  the 
balance  over  and  above  such  claim  to  be  paid 
to  him,  but  the  plaintiff's  relief  should  be 
restricted  to  the  amount  due  to  him  in  full. 
It  is  almost  needless  to  say  that,  when  any 
property  is  sold  subject  to  a  mortgage,  the 
Legislature,  in  the  words  we  have  quoted, 
does  not  mean  the  mortgagee  of  another 
portion  of  the  same  estate,  but  that  it  means 
the  mortgagee  of  the  very  property  sold. 

Baboo  Romesh  Chunder  Mitter  admits 
that  the  defendant  No.  4,  for  whom  Baboo 
Kashee  Kant  Sen  appears,  has  been  unneceS) 
sarily  made  a  respondent,  He  will  therefoft 
be  entitled  to  his  costs. 
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The  26th  August  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
naih  Mitter,  fudges. 

Rent-suits— Issues— Act  VIII.  (B.C.)  of  1869. 

Cases  Nos.  1384,  1386,  and  1387  of  1872. 

Special  Appeals  from  a  decision  passed  by  the 
Subordinate  Judge  of  Furreedpore,  dated 
the  20th  July  18^2,  reversing  a  decision  of 
the  Moonsiff  of  Goalundo,  dated  the  22nd 
April  i8y2, 

Radha  Malakar  and  others  (Defendants), 

Appellants, 

versus 

Srishtee  Narain  Shaha  and  others  (Plaintiffs), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Doorga 
Mohun  Doss  for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Issur  Chun* 
der  Chuckerbutty  for  Respondents. 

A  suit  for  rent,as  authorized  by  Act  VIII.  (B.  C.)  of 

1869,  to  be  tried  in  the  Civil  Courts,  must  be  a  bond- 

fide  suit  for  rent,  and  not  a  trial  of  a  wholly  different 

issue  between  parties  advancing^  conflicting^  claims  of 

ownership  to  the  estate. 

yackson,  ^.r—Ix  appears  to  us  manifest  in 
this  case  that  the  plaint  was  improperly 
framed,  and  that  the  plaintiffs  were  not 
entitled  to  maintain  this  suit.  The  plaintiffs 
alleged  themselves  to  have  purchased  in  1278 
the  fractional  portion  of  an  interest,  itself 
fractional,  belonging  to  Ram  Chand,  and 
immedi^ifely  after  they  commenced  a  suit  for 
the  sum  of  three  pies  as  rent  for  the  kist 
immediately  succeeding  their  purchase.  The 
result  of  this  suit  was,  and  we  cannot  douht 
it  was,  a  result  fully  anticipated  by  the 
plaintiffs  that  another  party  intervened 
impeaching  the  plaintiffs'  purchase,  and  set- 
ting  up  an  entirely  different  title  to  the 
estate  for  which  the  rent  was  claimed.  The 
Moonsiff,  as  we  think,  properly  refused  to  go 
into  this  question,  but  the  Subordinate  Judge 
on  appeal  reversed  the  decision  of  the 
Moonsiff. 

We  wish  to  take  this  opportunity  to  state 
onr  own  opinion  that  the  effect  of  the  trans- 
fer of  jurisdiction  as  to  rent-suits  from  the 
Revenue  Courts  to  the  ordinary  Civil  Courts 
was  not  to  enable  plaintiffs  to  expand  the 
provisions  of  the  law  relating  to  them  and 
the  intervenors,  which  merely  referred  to  the 
jhr^vious  enjoyment  of  the  rent,  into  a  trial  of 
an  entirely    new    and    complicated    issue 


between  plaintiff  and  some  other  person 
ing  title  to  the  estate ;  but  that  a  sail  for 
as  authorized  by  Act  VIII.  of  1869  (B.  C] 
be  tried  in  the  Civil  Courts,  muse  be  a  ^ 
fide  suit  for  rent,  and  is  not  to  be  a  trial 
wholly  different  issue  between  parties  adv; 
ing  conflicting  claims  of  ownership  to 
estate.    We  state  this  opinion,  because 
question  would  certainly  arise  in  this  02 
the  plaint  were  not  defective,  and  it  may! 
useful  to  intimate  an  opinion  ;  but  tbegi 
of  our  decision  in  the  present  case  mi 
that  tbe  suit  as  brought  is  one  which 
not  to  be  maintained.     For  this  reason 
decision  of  the  Lower  Appellate  Coan 
be  reversed,  and  the  plaintiff's  suit  dismi 
with  costs. 

We  think,  in  such  cases,  to  admit  fr< 
intervenors,  as  has  been  done  in  this  case, 
the  purpose  of  trying  questions  of  title 
between  them  and  the  plaintiffs  woald 
most  mischievous  exercise  of  the  discrel 
vested  in  the  Courts  by  seciion  73  of 
Civil  Procedure  Code. 

This  judgment  will  apply  to  Xos.  13I 
and  1387. 


The  iQih  September  1873. 

Present : 

The  Hon'blc  Louis  S.  Jackson  and  Dwarl 
nath  Mitter,  Judges. 


J 


Malikana— Set-off— Limitation. 
Case  No.  999  of  1871. 

Special  Appeal  from  a  decision  passed  by  ihA 
Subordinate  Judge  of  Bhaugulpore,  dale^ 
the  $th  June  tSyty  reversing  a  decision  ^ 
the  Moonsiff  of  Soorujgurrah^  dated  IM 
jist  December  i86g, 

Syud  Shah  Aleh  Ahmud  (Defendant), 
Appellant^ 

versus 

Nehal  Singh  (Plamtiff),  Respondent, 

Mr,  C,  Piffard  and  Moulvie  Syud  Mwrhtt-^ 
mut  Hossein  for  Appellant. 

Mr.  J,  T,  Woodroffe  and  Baboo  Boodh 
Sen  Singh  for  Respondent. 

VVhere  an  arrangement  has.  been  effected  by  wbidi 
malikana  is  to  be  paid,  not  in  cash,  but  as  a  set-off 
ag-ainst  the  rent  payable  to  be  deducted  therefrom,  itMl 
it  is  not  shown  that  the  right  to  such  malikana  has 
been  alienated,  the  fact  of  its  not  havinsr  been  paid  ia 
cash  for  twelve  years  is  not  a  bar  to  the  claim  of  tbe 
maliks  for  the  malikana. 
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^ackson,  y, — Ir  seems  to  us  that,  although 

argument  in  these  cases  has  been  a  good 

prolonged,  the  decision  of  the  matter  is 

ly  very   simple.      The   whole   question 

us  on  ihe  re-hearing  of   the  special 

lI  is    whether  the  plaintiffs'    suits  are 

:d    by    reason    of    their    not    having 

ived  the  malikana  which  they  now  claim 

in    twelve    years.      On    this    point    it 

:ms  sufficient  to  say  that  the  documents 

fch  are  read  to  us  by  Mr.  Woodroffe,  and 

icb  the  Court  below  was  bound  by  the 

^vious  order  of  this  Court  to  have  referred 

these  cases,  distinctly  show    that  in 

I5  and  1266  arrangements  were  come  to 

recn  these  parties,  that  is  to  say,  between 

ics  whom  they  represent  in  title,  whereby 

malikana  was  not  to  be  paid  in  cash,  but 

to  be  deducted  from  the  amount  of  rent 

rable  by  the  plaintiffs  to  the  defendant. 

lat  being  so,  and  the  defendant  not  having, 

:e  that  time  until  the   bringing   of  the 

;nt  suits  in  the  Revenue  Court,  collected 

gross  rent  on  account  of  the  lands  occu- 

id  by  the  plaintiffs,* we  are  entitled  to  hold 

a  the  arrangements  were  not  repudiated. 

)thing  has  been  done  to  show   that  the 

mgement   did  not   subsist  4%wn   to   the 

le  when  the  defendant  brought  the  suits 

the  gross  rent  of  the   lands.      On   the 

itrary,  as  soon  as  he  brought  those  suits, 

plaintiffs  immediately  objected  that  they 

^re  entitled  to  a  deduction  of  the  malikana. 

fbey  raised  several  pleas ;  but  this  was  dis- 

laly  raised  that  the  malikana  was  to  be 

off  against  the  rent,  and  it  appears  very 

trly     that     the     Revenue     Court     only 

>tained  from  any  decision  on  that  point, 

tuse  it  considered   itself  precluded    by 

litcd   jurisdiction   from    doing   so.     The 

irned  Counsel  for  the  special  appellant, 

r.  Piffard,  has  suggested  that  the  arrange- 

^nts   contemplated    in   those   purwannas 

Lvebeen  departed  from,  either  by  alienations 

the  plaintiffs'   rights,  or  by  surrender  of 

le  lands,  or  by  difference  in  the  extent  of 

\e  lands  which  they  held  at  the  time  ;  but 

lese  are   merely    suggestions.     It    is   not 

»wn  that  the  defendant  has  acquired  the 

timiffs'  right  to  receive'the  malikana  which 

Pas  acknowledged  in  these  cjocuments.     It 

not  shown,  and  there  is  no  reason  whatever 

suppose,  that  the  lands  now  occupied  by 

ic  plaintiffs,  and  in  respect  of  which  they 

ive  been  sued  for  rents,  are  either  different 

Is,  or  more  or  less  in  quantity  than  the 

ids  which  they  then  occupied.    It  appears 

us  that  after  the  defendant's  ancestors  had 

Idressed  the  plaintiffs'  ancestors  the  pur- 


wanna  dated  the  22nd  Cheyt  1265,  and 
under  the  circumstancesof  the  case,  it  would 
lie  upon  the  defendant  to  set  up  and  prove 
the  alienation  of  the  plaintiffs'  right  to  the 
malikana  which  was  there  acknowledged,  and 
that  it  would  not  be  open  to  the  defendant, 
after  having  come  to  an  arrangement  with 
the  plaintiffs  by  which  their  malikana  was 
not  to  be  paid  in  money,  to  turn  round  and 
say,  "  you  did  not  receive  any  malikana  in 
cash,  and  therefore  your  suit  is  barred."  It 
seems  to  us  therefore  that  ths  substance  of 
the  decision  of  the  Lower  Appellate  Court  is 
right;  that  the  plaintiffs'  suits  are  not  barred ; 
and  that  they  are  entitled  to  a  decree. 

These  cases  were  dealt  with  originally  in 
the  Court  of  first  instance  as  consolidated. 
It  has  been  thrown  out  more  than  once  at 
the  hearing  of  this  appeal  to-day  that  the 
cases  present  some  points  of  difference 
between  them.  We  asked  the  learned 
Counsel  for  the  special  appellant  in  what 
respects  they  differed  from  one  another,  and 
from  the  one  under  consideration,  and  he  has 
been  unable  to  give  any  satisfactory  answer. 
In  this  state  of  things,  we  consider  we  are 
justified  in  making  one  order  in  all  these 
appeals,  viz.,  that  all  these  special  appeals 
will  be  dismissed  with  costs. 


The  19th  November  1872. 

Present : 

Sir  James  W.  Colvile,  Sir  'Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel, 

Mitakshara  Law^Succession— Family  Custom 
— Law  of  Primogeniture. 

ff/i  Appeal  from  the  High  Court  of  yudUa- 
iure  at  Fort  William  in  Bengal,^ 

Mussamut  Sheo  Soondooree 

versus 

Pirthee  Singh  and  others. 

The  question  in  this  cause  was  the  ri^ht  of  succession 
toTalook  Sunkra,  which  had  been  held  by  S,  the  common 
ancestor  of  plaintiff  and  defendant,  and  settled  with  him 
after  resumption  by  Gavernment. 

Plaintiff's  case  was  that  S  left  two  sons,  M  and  plai  ntiff, 
who  was  a  minor;  that  M  took  possession,  and, in  law, 
held  for  himself  and  infant  brother;  that,on  M's  death, 
his  son  D  took  his  place  as  mana^in^  member  of  the 
joint  family ;  and  that,  on  his  death,  leaving  only  a 
daughter  (the  defendant),  plaintiff  became  entitled  und  er 
the  Mitakshara  to  the  whole  estate. 

The  defendant'scase  was  that  plaintiff  was  illegitimate, 
and  that  the  estate  descended  from  D  to  herself,  an  alter- 
native defence  being  that,  according  to  family-custom, 

*  From  the  judgment  of  Kemp  and  Glover,  JJ.,*in 
Regular  Appeal  No.  48  of  1S66,  decided  27th  July 
1867,  8  W.  R.  261. 
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the  right  of  inheritance  had  been  invested  in  the  line 
of  the  eldest  son. 
The  only  issues  settled  were  : — 

1.  Whether  respondent  (plaintiff)  was  the  legitimate 
son  of  S. 

2.  Whether  the  law  of  primogeniture  obtained  in 
S's  family. 

Accepting  (as  the  Privy  Council  did)  the  High  Court's 
finding  that  plaintiff  had  established  his  legitimacy,  the 
estate,  which  was  admitted  to  be  ancestral,  and  presumed 
to  be  joint,  would,  in  the  absence  of  a  special  family* 
custom,  descend  to  his  two  sons,  leaving  plaintiff  enti- 
tled to  one  moiety  at  least.  Whether  he  would  be  enti- 
tled to  more  would  depend  on  the  general  law  of  succes- 
sion to  be  applied.  The  Privy  Council  remanded  the 
case  for  trial  of  the  following  issues  :  — 

1.  Whether  S  left  any  other  legitimate  sons  than  M 
and  plaintiff;  and  if  any  are  dead,  whether  they  have 
left  any  male  descendants. 

2.  Whether  the  estate  of  S,  which  was  formerly  with- 
in Zillah  Beerbhoom,  having  been  transferred  to  Zillah 
Bhaugulpore,  the  succession  thereby  became  regulated 
by  the  law  of  the  Mitakshara  ;  or  whether,  by  reason  of 
any  local  or  family-custom,  it  continued  to  be  governed 
by  the  Dayabhaga. 

.  This  appeal  was  heard  some  mor^ths  ago. 
Whilst  it  stood  for  judgment,  their  Lordships 
were  asked  to  suspend  their  decision  in  the 
hope  that  a  proposed  compromise  would  be 
effected.  They  have  since  been  informed 
that  the  negotiations  for  a  compromise  have 
failed,  and  that  the  parties  desire  to  have 
their  Lordships'  judgment,  which  I  now 
proceed  to  deliver : — 

The  question  in  the  cause  was  the  right 
of  succession  to  an  estate  called  Talook 
Sunkra,  forming  part  of  Tuppa  Belputta  in 
Zillah  Bhaugulpore.  The  estate  was 
unquestionably  held  by  Soomaer  Singh, 
the  common  ancestor  of  the  appellant  and 
respondent,  and,  having  been  resumed  by 
Government  with  the  rest  of  Tuppa  Belputta, 
was  ten^poraiily  settled  with  him  in  1840. 
Soomaer  Singh  died  in  March  185 1. 

The  case  of  the  respondent  (the  plaintiff 
in  the  cause),  as  stated  in  the  plaint,  is  th^t 
Soomaer  Singh  left  two  sons,  viz.,  Manick 
Singh  and  the  respondent,  the  latter  being 
a  minor  at  the  date  of  his  father's  death, 
and  continuing  to  be  so  until  March  1865; 
that  Manick  Singh  took  possession  of  the 
property,  but,  at  least  in  la\V,  held  it  on 
behalf  of  himself  and  his  infant  brother  as 
members  of  a  joint  and  undivided  Hindoo 
family ;  that  on  Manick's  death,  his  son 
Durbejoy  took  his  place  as  managing  member 
of  the  joint  family;  that,  on  the  death  of 
Durbejoy,  leaving  only  a  daughter,  the 
respondent  became  entitled,  under  the  law 
of  the  Mitakshara,  which  is  the  law  of  Zillah 
Bhaugulpore,  to  the  whole  estate,  the 
daughter  (the  appellant)  being  r nliiled  only 
hj  maintenance ;  but  that,  nevertheless,  he 
had  been  dispossessed  by  the  Court  of 
Wards,  acting  on  her  behalf,  which  had  since 


procured  a  permanent  settlement  of  the 
perty  to  be  made  in  her  favour. 

The  case  made  by  the  Court  of  Wards 
behalf  of    the   appellant    is  that    Sooi 
Singh    left   only    one  legitimate   son, 
Manick  (the  respondent  being ^llegitimj 
and,  accordingly,  that  the  estate  desceni 
from  Soomaer  to  Manick,  from  Manick 
Durbejoy,  and  from  the  latter  to  the  apj 
lant.     The  answer  set  up  also  an  alternj 
defence,  viz.,  that,  according  to  the  cuj 
and  usage  of  the  family  of  Soomaer  Si 
and  th^  zemindars  in  the  neighbourhood, 
right   of   inheritance     has    generally 
vested  in  the  line  of  the  family  of  the  eidd 
son  in  succession.     The  only  issues  setl' 
in  the  cause  (p.  72)  were: — 

1.  Whether  the  respondent  is  the  le| 
mate  or  illegitimate  son  of  Soomaer  Singi 

2.  Whether  the  law  of  primogeni 
obtains  in  the  family  of  Soomaer  Si 
or  not. 

A  further  question,  which  does  not  ap 
on  the  pleadings,  was  raised  in  the  co 
of   the   suit,   viz.,   whether    the   district 
which  the  estate  is  situate  (Tuppa  Belp 
having  been  transferred  as  late  as  1795 
Zillah  Beerbfcoom,  of  which  it  was  iher 
fore  part,  to  Zillah  Bhaugulpore ,  the  geo 
law  of  succession  to  be  applied  to  the 
was  that  of  the  Dayabhaga  or  that  of 
Mitakshara. 

The  respondent  being  out  of  possess! 
the  burthen  of  maintaining  the  first  i 
of  course,  lay  upon  him.    And   if  he 
not  done  so,  his  suit  must  stand  dismi 
But,  if  it  be  assumed  that,  as  the  High 
has  found,  he  has  succeeded  m  establishi 
his    legitimacy,     it    becomes     material 
consider  what  in  such  a  case  would  be 
remaining  questions  between  the  parties. 

The  property  is  admitted  to  be  ancestral  J 
and  the  family,  if  not  admitted,  mast  \m 
presumed,  to  be  joint.  Hence,  in  the  abscw^ 
of  a  special  law  of  descent,  founded 
family  or  other  custom,  the  estate 
Soomaer's  death  would  descend  to  his  t-^^ 
sons  as  Hindoo  co-parceners ;  and  on  Manickj 
death,  Durbejoy  would  succeed  only  to  hw 
father's  moiety.  The  respondent,  therefore,; 
would  unquestionably  be  entitled  to  at  leisf! 
a  moiety  of  the  estate. 

Whether  he  would  be  entitled  to  morfti 
depends  on  the  question  what  is  the  general' 
law  of  succession  to  be  applied  ?  Under| 
the  law  of  the  Mitakshara,  he  would' 
succeed  to  Durbejoy's  share,  subject  to  hi*"^ 
daughter's  right  to  maintenance  ;  under  the 
law  of  the  Dayabhaga,  she  would  succeed  to 

t 


:    WEEKLY   REPORTER, 


Rulitigi. 


91 


publish,  itiereforc, 

the    appellant's 

Ae  whole  csiat?.  sh 

2  must 

irove  a 

Uid  customary  rule  of  succes 

ion  ;  to 

li  her  Ijlle  to  even  a  ir 

oietv,  s 

e  must 

Mt  the  succession  is 

lo  be  r 

gulalcd 

K«r  of  the  Dayabhaga 

%f  the  second  issue  as 

seiiled 

ocs  not 

bead  [he  whole  of  \ 

hat  Is  e 

asviulal 

H>pellant's  lUle   lo  U 

e  whol 

L-'t.ite. 

it,  be  granleif  that  ih 

rule  0 

primo- 

(did obtain  in  Soomat 

f  Singh- 

famd'-, 

tanmstaace  would,  no 

doubt, 

support 

fe  first  of  Manick,  ar 

d  afterv 

ards  of 

^,  to  the  estale  as  i 

npartlbl 

.     But, 

Bdeaih  of  Durbejoy 

g  of  the  joint     family  would,  umier 

r.of  the   Mitakshara,  be  eutilled  to 
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_i  case,*  ailhougli  on  the  ground 

Onpartible  estate  In  quesilon  was 

''    'B  acquisition  of  the  last  holder, 

!  ruled  that  it  ought  to  descend, 
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JCluslon  that  the  plaintiff  (the  present 

tpondcni}  had  established  his  legitimacy  ; 
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?W.  R.  {P.C.)3J. 


on  family-custom,  or  on  the  law  ot  the 
Dayabhaga,  treating  that  as  the  law  which 
was  to  govern  the  case.  The  High  Court 
held  that  there  was  no  proof  of  any  custom 
which  varied  the  ordinary  law  -of  inherit- 
ance; that  the  law  to  be  applied  was  that 
of  the  Mitakshara;  and,  consequently,  that 
the  respondent  was  entitled  to  recover  ibe 
whole  estate. 

The  point  lo  be  first  considered  on  this 
part  of  the  case  Is,  whether  the  first  of  these 
propositions  of  the  High  Court  is  correct. 

The  fresh  evidence  adduced  by  the  appel- 
lant in  support  of  the  alleged  custom  is  very 
slight.  Of  the  five  witnesses  called  by  her, 
two  only  speak  to  the  custom.  One  of  these 
does  not  put  it  higher  than  a  custom  by 
which  the  eldest  son  takes  the  whole  estate ; 
and,  in  answer  to  the  plaintifl's  pleader, 
admits  [thereby  recognizing  the  applicabiliiy 
of  the  Mitakshara)  that,  on  the  death  of  the 
eldest  son,  after  he  has  taken  possession  of 
the  property,  leaving  only  a  daughter,  the 
brother  would  take  before  the  daughter. 
(See  p,  72,  line  39.) 

The  documentary  evidence  does  not  carry 
the  case  much  further.  Mr.'  Suiherland's 
Report  does  not  show  more  than  that,  in  the 
j-ear  1819,  there  was  great  confusion  and 
uncertainly  as  to  the  nature  of  the  sub- 
tenures  in  Tuppa  Belpuita;  that  Soomaer 
Singh  was  then  claiming  many  villages  to 
which  he  was  not  entitled;  that  the  docu- 
ments of  title  produced  by  hira  were  untrust- 
worthy; and  that,  if  the  villages  specified  in 
List  No.  I,  p.  35  (of  which  only  two  are 
identified' as  villages  now  in  disputp),  were 
originally  held  on  a  ghatwallee  tenure,  the 
ghalwals  in  that  district  (see  p.  29,  line  50) 
had  virtually  ceased  to  be  such,  and  had 
bScomc  mere  under-farmers.  It  does  not 
appear  what  was  done  on  this  report;  but 
It  is  certain  that  many  years  after  its  date, 
/'.  t.,  in  1840,  the  talook  in  dispute  was 
resumed  by  Government,  and  settled  as 
ordinary  malgoozary  land  with  Soomaer 
Singh. 

The  other  documentary  evidence  of  the 
appellant  proves  little  or  nothing.  But  it 
is  remarkable  that  the  proceedings  for  Ihe 
mutation  of  names  on  the  deaths  ot  Soomaer 
and  Manick,.  which  form  part  of  it,  contain 
the  usual  inquiry  whether  there  were  other 
heirs  of  the  deceased;  and  that  in  neither 
instance  was  the  claim  expressly  asserted  as 
one  founded  on  the  right  of  primogeniture. 

On  the  other  hand.  It  is  singular  that  ih& 
strongest  evidence  in  favour  oi  the  position 
that  the  estate  had  been   treated  as  in  the 


5i 


Civil 


THE  WEIKLY   AEP0RT£R. 


kulin 


g^' 


[Vol 


nature  of  a  raj  is  to  be  found  in  the  oral 
testimony  given  on  the  part  of  the  respond- 
ent. (See  in  particular  witness  No.  5, 
p.  2S. )  But  this  evidence  would  at  most 
prove  that  the  property,  though  held  as  a 
raj,  belonged  to  a  joint  family,  of  which, 
not  invariably  the  eldest  son  of  the  last 
holder,  but  the  most  competent  male  member, 
was  entitled  to  succeed  as  raja;  and, 
further,  that  the  original  possessions  of  the 
family,  viz.,  those  held  by  Jye  Singh,  had 
been  the  subject  of  partition. 

On  the  whole,  whatever  may  have  been 
the  earlier  history  of  the  estate,  which  was, 
at  most,  only  a  sub-tenure  of  some  kind 
under  the  Raja  of  Bcerbhoom,  there  seems 
to  their  Lordships  to  be  no  sufficient  ground 
for  disturbing  the  conclusion  of  the  High 
Court,  that,  since  the  resumption,  it  is  to  be 
treated  as  subject  to  the  general  law  of 
succession. 

The  result  of  this  is  that,  if  there  are  no 
legitimate  descendants  of  Soomaer  Singh, 
other  than  the  respondent  and  the  appellant, 
the  respondent  is  entitled  in  any  case  to 
recover  half  the  estate ;  and,  if  the  general 
law  of  succession  is  that  of  the  Mitakshara, 
to  recover  the  whole. 

What,  then,  is  the  general  law  of  inherit- 
ance by  which  the  case  is  to  be  governed  ? 

The  High  Court  applied  the  law  of  the 
Mitakshara  as  that  which  undoubtedly  rules 
in  Zillah  Bhaugulpore;  and  refused  to  listen 
to  the  plea  founded  on  the  transfer  of  Tuppa 
Belputta  from  Beerbhoom  to  Bhaugulpore  in 
1795,  treating  it  as  "started  at  the  eleventh 
hour  on  appeal."  This  last  position  is  not, 
in  their  Lordships '  view,  correct ;  because 
the  poifit  is  expressly  taken  by  the  Principal 
Sudder  Ameen  in  his  judgment,  and  see  As 
to  have  been  one  ground  of  his  decision. 
(See  page  jj,  line  40.) 

The  applicability  of  the  Dayabhaga  to  the 
case  may  depend  upon  either  of  two  circum- 
stances. It  may  be  that  the  whole  of  the 
transferred  district  has  continued  to  be  gov- 
erned by  its  old  law,  in  which  case  the  law 
would  be  an  exceptional  local  law  ;  or  the 
particular  family,  though  now  domiciled  in  a 
zillah  governed  by  the  Mitakshara  Law,  may 
have  continued  to  retain  the  law  of  the 
Bengal  School  as  an  exceptional  family-law. 
If  the  first  state  of  things  exists,  the  fact 
must  be  notorious  to  those  who  administer 
justice  in  that  part  of  the  country.  The 
*^cond  state  of  things  would  require  to  be 
snown  by  evidence,  and  the  record  contains 
no  evidence  on  this  point.     Nor  the  plead- 


ings and  issues  beinj  what  they  are,  c 
it  be  expected  to  do  so  ? 

The   two  lower   Courts  being,  in  fa 
conflict  as  to  the  law  applicable  to  the 
and  the  question  having  been  insuffici 
tried,  it  seems  to  their  Lordships  desi 
to  remand  the  cause  for  further  inquiry 
this  point. 

The  case  has  hitherto  been  dealt  with 
if  there  could  be  no  dispute  as  to  the 
perty,    except   between    the    appellant 
respondent.     The    High  Court  has   al; 
assumed  this  to  be  so,  remarking,  tnd 
tally  (page  82,  line  55),  that,  of  the  four 
of  Soomaer,  other  than  Manick,  Pirthec 
the  only  survivor.     On  the  argument  of 
appellant,  however,  it   was   shown  that, 
the  face  of  the  oral  evidence  given  for 
respondent,  it  was  stated  that,  of  these 
Tceluck  at  least  was  legitimate,  and  bad 
issue  (see  pp.  2%  and  25).      This   fact,' 
true,  would  affect  the  original  shares  of 
respondent  and  Durbejoy  in  Soomaer  s 
though,  unless  Teeluck  outlived   Durl 
it  would  not  affect  the  respondent's  right 
succeed  to  that  persDn's  share,  whatever 
may  have  been. 

The  resQj^dent,  having  to  recover  by  fi 
of  his  own  title,  is  bound  to  show  that 
whole  inheritance  of  Soomaer  is,  accord 
to  the  law  of  :he  Mitakshara,  now  vested 
him  ;  and  his  own  evidence  leaves  so  m 
doubt  on  this  point,  that  a  remand  upon 
also  seems  to  be  necessary. 

The   learned    Counsel  for  the  appell 
sought  also  to  set  up  ^jus  Ur/ii  ^s  rega 
some  of  the  earlier  generations  of  thisfami 
appearing  in  the  Genealogical  Table  at 
80.     It  seems  to  be  clear  that  there  was 
partition  of  some  kind  amongst  the  sons 
the  original  ancestor   Jye  Singh  ;  but  it 
not  so  clear  that  the  share  of  Tribhoob 
one  of  these  sons,  was  ever  divided  amon 
Soomaer  and  his  other  sons. 

Their  Lordships,  however,  are  not  dis| 
to  invite  litigation,  by  extending  the  inquiif 
beyond  the  descendants  of  Soomaer.  Botfc 
parties  have  come  into  Court  representinj 
him  to  have  been  the  sole  owner  of  the  estate; 
and  if  there  were  to-sharers  with  him,  ami 
there  are  now  descendants  of  such  co-sharcrv 
it  will  be  open  to  them,  whatever  may  be  iba 
result  of  this  suit,  to  assert  their  title  ia 
another  and  independent  suit. 

Their  Lordships  will,  therefore,  humblf 
advise  Her  Majesty  to  aflirm  the  decree  undcf 
appeal  in  so  far  as  it  declares  that  lb« 
respondent  was  the  legitimate  son  of  Soomaer 
Singh;    to    reverse    the    rest   of   the   sal 
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;    and  to    remaii?!    the  cause  to  the 
Court,   with  directions  to  determine 
[appeal  from  the  decree  of  the  Principal 
Icr  Ameen,  pursuant  to  the  provisions  of 
354    of   Act    VIII.   of    1859,   after 
ing   the   following    issues  to   be   tried, 

Ui. — Whether    Soomaer   Singh    left   anv 

what  legitimate  sons,  other  than  Manick 

iQ  the  pleadings  mentioned,  and  the 

»ndent ;    and,  if  so,    whether   they   are 

or  dead  ;  and,  if  any  of  them  are  dead, 

they  respectively  died,   and    whether 

have  left  any  and  what  male  descend- 

xdiy. — Whether    die  estate   of  Soomaer 
I,  which  was  formerly  within  the  limits 
[illah  Beerbhoom,  having  been  transferred 
Eallah  Bbaugulpore,  the  succession  there- 
icomes  liable  to  be  regulated  by  the  law 
le  Mitakshara ;   or  whether,  by  reason 
ly  local  or  famiiv-custom.  such  succes- 
m,  iiotwithstanding  the  transfer,  continues 
governed  by  the  law  of  the  Dayabhaga. 

leir  Lordships  will  also  recommend  that 

costs  of    this  appeal  on  both  sides    be 

id ;  and  that  the  amount  of  such  taxed 

be  certified  to  the  High  Cowt,  and  be 

tit  with  by  that  Court  as  part  of  the  costs 

the  cause. 


The  20th  November  1S73. 
Present : 

fTheHon'ble  F.  I>.  Kemp  and  W.  Ainslie, 

Judges. 

Ita^tion-sale — Misdescription^  Acqiuescence . 

Case  No.  56  of  1873. 

}^ecial  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Kajshahye, 
doled  the  ist  October  18^2,  affirming  a 
decision  of  the  Moonsiff  of  that  District ^ 

■  dattd  the  2jrd  November  iSji, 

t     Taranath  Chuckerbutty  and  another 
i-  (Plaintiffs),  Appellants, 


versus 


Joy  Soor.duree  Dabe^  (Defendant), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for 
Appellants. 

P«i(?w  Bhyrub  Chunder  Banerjee  and  Issur 
Chunder  Chuckerbutty  for  Respondent. 


^*A*«fe  verbal  error  in  the  proceedings  connected  with 
><tttaci)ment  and  sale  of  the  property  in  execution  of  a 
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decree,  if  it  introduces  no  doubt  as  to  what  the  Court 
intended  to  deal  with,  is  not  such  a  misdescription  as 
will  in  any  way  defeat  the  auction-purchaser's  rights. 

Where  a  sale  has  been  allowed  to  be  completed  by  the 
Court  without  any  opposition  on  the  part  of  the  judg- 
ment-debtor, who  is  cognizant  of  proceedings,  and  ac- 
cepts them  so  far  as  to  petition  for  an  extension  of  time> 
the  sale  ought  not  to  bs  treated  as  a  nullity. 

Ainslie,  J. — It  appears  that  a  certain 
mowcosee  ijara  of  7  annas  of  Turuf  See- 
dakalee  was  situated  within  the  zemindaree 
of  a  7-annas  share  of  Pergunnah  Lushker- 
pore,  the  ren:  of  this  ijara  being  Rs.  194-2 
sicca,  equivalent  to  Rs.  213.-10  of  the 
present  currency.  Subsequently,  the  7- 
annas  share  of  Lushkerpore  was  divided 
into  three  estates:  one  portion,  consisting 
of  4  annas  13  gundas  i  cowrie  i  krant, 
was  held  by  Rajah  Poresh  Narain  Roy ; 
the  2nd,  consisting  of  1  anna  3  gunda^i  i 
cowrie  i  krant,  by  Hur  Sunkur  Sandyal 
and  others  ;  and  the  3rd,  also  of  1  anna  3 
gundas  i  cowrie  1  krant,  by  Kooer  Nujender 
Narain  and  others.  For  some  reason,  which 
it  is  not  necessary  to  inquire  into,  the  sub- 
ordinate talook,  the  mowrosee  ijara,  was 
similarly  divided,  and  the  rent  was  apportion- 
ed in  three  shares.  The  plaintiff  claims,  by 
purchase  at  an  execution-sale,  one-third  of 
the  two  first  shares  of  the  ijara,  namely, 
that  situated  within  the  estate  of  Rajah 
Poresh  Narain  Roy  and  that  situated  within 
the  estate  of  Hur  Sunkur  Sandyal.  These 
shares  were  sold  in  execution  of  a  decree 
obtained  by  one  Niia  Kalee  Dabea.  The 
proceedings  in  the  e.xecution-suit  have 
described  the  property  sold  as  a  putnec  talook 
bearing  a  jumma  of  Rs.  52-5  in  the  share 
of  Hur  Sunkur  Sandyal,  and  a  putnec  talook 
bearing  a  jumma  of  Rs.  233  in  the  share 
of  the  Rajah.  On  a  suit  for  rent  being 
bn#ught  by  the  plaintiff,  the  defendant  inter- 
vened and  denied  the  title  of  the  plaintiff  in 
toto.  Hence  this  suit  was  brought,  and  it  is 
now  contended  that,  as  the  property  belong- 
ing to  Joy  Soonduree  was  a  mowrosee  ijara, 
and  as  the  property  purporting  to  be  sold  to 
the  plaintiff  ih  execution  of  the  decree  was  a 
puinee  talook,  nothing  whatever  passed  by 
that  sale.  The  question  seems  to  us  to  come 
to  this — whether  there  was  such  a  misde- 
scription in  the  proceedings  connected  with 
the  attachment  and  sale  as  might  introduce  a 
doubt  as  to  what  it  was  intended  by  the 
Court  to  deal  with.  If  there  is  no  such 
doubt,  then  we  take  it  that  a  mere  verbal 
error  will,  in  no  way,  defeat  the  auction-pur-> 
chaser's  rights.  In  considering  whether  there 
was  any  ambiguity,  we  must  look  to  thg* 
proceedings  of  the  defendant  herself  on  the 
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i8ih  of  January  1868,  when  her  property 
was  under  attachment,  and  was  about  to  be 
put  up  for  sale.  She  then  came  forward  in 
Court;  she  admitted  that  her  property  was 
under  attachment,  and  she  said  nothing  about 
the  proposed  sale  being  irregular ;  in  fact, 
she  would  appear  to  have  tacitly  conceded  its 
regularity  by  asking  for  an  extension  of  time 
for  paying  up  ihe  money  decreed  against  her. 
Then,  although  ibis  said  that  joy  Soonduree 
has  a  putnee  talook  within  Seedakalee,  yet 
It  is  admitted  that  she  has  no  such  talook 
within  the  shares  of  Rajah  Poresh  Narain 
Roy  and  Hur  Sunkur  Sandyal.  We  think 
that,  where  a  sale  has  been  allowed  to  be 
completed  by  the  Court  without  any  opposi- 
tion on  the  part  of  the  judgment-debtor, 
although  that  judgment-debtor  was  in  Court, 
was  perfectly  cognizant  of  the  state  of  affairs, 
and  accepted  ihem  so  far  as  to  petition 
merely  for  an  extension  of  time,  the  auction- 
purchaser  ought  to  be  protected,  if  possible, 
and  the  sale  ought  not  to-be  treated  as  a 
nuHitv. 

This  view  is  supported  by  a  judgment 
delivered  by  myself  and  concurred  in  by  Mr. 
Justice  Klphinstone  Jackson  to  be  found  in 
the  15th  Weekly  Reporter,  page  490.  I 

A  judgment,  in  the  i8ih  Weekly  Reporter, 
page  56,  of  a  Bench  consisting  of  the  learned 
Chief  Justice  and  myself,  has  been  cited  as 
opposed  to  this ;  but  it  seems  to  me  that  there 
is  a  very  marked  difference  between  the  two 
cases.     In  this  case  there  certainly  was  an 
attachment  of  the  properties  of  Joy  Soon- 
duree, and  an  aliachment  of  properties  of  Joy 
Soonduree  situated  within  certain  specilied 
shares  *of  Pergunnah   Lushkerpore.     There 
was  no  other  properly   within  these  shares 
^hich  any  person   could  suppose  that  the 
judgment-creditor      intended     to     proceed 
against ;  but,  in  the  case  in  the  ibth  Weekly 
Reporter,  we  find  that  it  was  attempted  to 
extend  the  sale  of  the  rights  and  interests  of 
two  persons  named  so  as  to  make  it  include 
.the   rights  and   inlercsis  of  sundry  persons 
not  named.     Now  it  is  a  very  common  thing 
for  a  judgment-creditor  to  proceed  against 
one  or  several  out  of  many  judgment-debtors, 
and   unless   he  specifies  the  names  of  the 
parties  against  whom  he  is  proceeding,  it  is 
quite  impossible  for  anybody,  either  Court 
or  intending  purchaser,  to  suppose  that  any- 
thing is  being  sold  except  the  properties  of 
the  parties  named. 

We   are,   therefore,   of    opinion   that   the 

•-  judgment   of   the    Court    below   should   be 

Reversed,  and  that  the  plaintiff  should  obtain 

a  decree  declaring  his  right  in  one-third  of 


the   mowrosee   ijara*  formerly  held   by 
Soonduree,  and  situated  within  the  shari 
Rajah  Poresh  Narain  Roy  and  Hur  Sai 
Sandyal,  in    Pergunnah    Lushkerpore, 
costs. 


The  9th  December  1S73. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7., 
Justice,  and  the  Hon'ble  F.  B.    K< 
Louis  S.  Jackson,  F.  A.  Glover, 
Pontifex,  Judges. 

Sale  of  Tenure  for  Arrears  of  Rent — Act 
X859,  ss.  Z05  &  106. 

Case  No.  1525  of  1872. 

Special   A  p peat  from   a   decision  passei- 
the    Officiating  Judge  of  Dacca,  dati 
2'jth  June  i8y2y    reversing  a  decistcm\ 
the   Subordinate  Judge  of  that  Dixit ' 
dated  the  21st  December  i8yi. 

Sham  Chand  Koondoo  and  others  (PlaintH 

Appellants, 

versus 

Brojoiiaih  Pal  Chowdhry  and  others 
(Defendants),  Respondents, 

Daboos  Chunder  Madhub  Ghose,  Bungm 

Dhur  Sen,  and  Juggut  Doollubk  Bjsik 

for  Appellants.  1 

I 
Baboos    Gopal  Lall  Mitter,   Obhov    Ckm 

Base,  Kalee  Mohun  Doss,  Hem.  Chun^ 

lianerjee,    Docrga    Mohun    Doss^    Bam^ 

Churn   Banerjee,    and    Bhowanee   Choi 

Dutt  for  Respondents.  I 

A  zemindar  xvho  has  obtain»'d  a  decree  for  arrears^ 
rent  of  a  tran.sferal)!c  tenure  is  entitled  to  seil  ik 
tenure ;  and  a  person,  who  has  obtained  a  transfer* 
such  tenure  which  he  has  not  registered,  andcaacd 
show  a  sufficient  cause  for  not  registering  it,  is  bgai 
by  the  sale,  and  cannot  set  up  a  title  which  he  b 
acquired  by  a  previous  sale. 

'I  his  case  7vas  referred  to  the  Full  Bend 

on   the    24lh  July    iSyj   by   Jackson  at 

I  Birch,  JJ.y  with  the  following  remartcs:— 

i  Jackson,  J.—^\r  think  the  point  involve 
in  this  case  should  be  referred  10  a  Ful 
Bench  for  decision,  and  the  point  to  b( 
refened  should  be  this:  The  plaintiffs  pur 
chased,  on  the  igih  February  1S66,  tlx 
right,  title,  and  interest  of  Brojonath  Pa 
and  others  in  a  certain  jote  which,  it  il 
admitted,  is  a  transferable  under-tenure 
That  sale  was  not  confirmed,  and  therefon 
did  not  become  absolute  and  Unal,  until  \k 
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June.  IntermedAtely,  the  zemindar 
he  a  suit  against  the  jotedars  whose 
had  been  sold  for  arrears  of  rent,  and 
g  recovered  a  decree  against  them, 
the  tenure  to  be  put  up  to  sale ;  and  it 
p  sold  accou-dingly  on  the  4th  June,  that 
iosaj,  19  days  before  the  confirmation  of 
ll  sale  to  the  plaintiffs.  The  purchaser  was 
ift  Kedar  Nath,  who  afterwards  conveyed 
I  rights  to  Menoka  Dossee,  one  of  the 
dants.  '  The  transfer  under  the  circum- 
e  was  not  registered ;  neither  did  the 
tiffs  make  any  deposit  of  the  rent  due 
1;  allowed  by  section  6  of  Act  Vfll.  of 
5  (B.  C).  Are  the  plaintiffs  entitled  to 
ssion  of  the  jote,  notwithstanding  the 
of  it  in  the  rent-suit  ? 
fTbe  cases  which  have  been  referred  to, 
|d  from  which  the  conflict  arises,  are  on  the 
le  of  the  plaintifFs,— 
1 10  Weekly  Reporter,  pp.  434,  446. 
I  13  Weekly  Reporter,  p.  449. 

3  B.  L.  Reports,  p.  49,  App.  Civil. 
15  Weekly  Reporter,  p.  341. 
17  Weekly    Reporter,    p..  417,   and    also 
i   judgment    of    the     Judicial    Committee 
kiinted  at  page  195  of  the  same  volume. 
On  the  side  of  the  defendants  are,— 
2  Weekly  Reporter,  p.  131.    ^^ 

5  Weekly  Reporter,  p.  205. 

6  Weekly  Reporter,  p.  59,  a  ruling  by 
he  Full  Bench,  which,  however,  does  not 
Appear  to  bear  distinctly  on  the  point. 

Sotherland's  Reports  for  1864,  page  48, 
let  X.  Rulings. 

15  Weekly  Reporter,  p.  99. 
I   17  Weekly   Reporter,  p.  352,  and  finally 
%  quite    recent    judgment    of   the   present 
learned  Chief  Justice  and  Mr.  Justice  Glover 
hi  Special  Appeal  No.  911  of  1872.* 

The  judgments  of  the  Full  Bench  were 
delivered  as  follow  by — 

Couch,  C,J. — The  decision  of  the  pre- 
sent question  depends,  in  my  opinion,  upon 
the  construction  which  is  to  be  put  upon 
sections  105  and  106  of  Act  X.  of  1859. 
These  seciions,  I  think,  must  be  read 
together,  forming,  as  they  do,  a  provision  for 
the  sale  of  transferable  tenures  in  execution 
of  decrees  for  arrears  of  xent. 

Section  105  says  that  if  there  is  a  decree 
for  arrears  of  rent  due  in  respect  of  an 
ttnder-lenure,  which,  by  the  title-deeds  or  the 
costom  of  the  country,  is  transferable  by  sale, 
the  judgment-creditor  may  make  application 
'  for  the  sale  of  the  tenure,  and  the  tenure  may 
\  thereupon  be  brought  to  sale  in  execution  of 

♦  20  W.  R.  59. 


the  decree,  according  to  the  rules  for  the  sale 
of-  under-tenures,  for  the  recovery  of  arrears 
of  rent  due  in  respect  .thereof  contained 
in  any  law  for  the  time  being  in  force. 

By  *  tenure'  is  meant,  not  the  right  or 
interest  of  any  person  in  the  land,  but  the 
holding  or  the  interest  which  has  been 
created  by  the  lease;  and  giving  to  the 
word  its  plain  and  ordinary  meaning,  it  is 
that  which  is  to  be  sold.  If  this  had  not 
been  intended,  and  the  person  who  obtained 
a  decree  for  rent  was  to  be  only  entitled  to 
sell  the  right  and  interest  of  the  person 
against  whom  the  decree  was  obtained,  it 
would  not  have  been  necessary  to  make  the 
provision  in  this  section,  as  the  decree 
might  be  executed  upon  ail  his  property  in 
the  same  manner  as  any  other  decree.  It 
seems  to  be  that  by  providing  that  the 
tenure  shall  be  sold,  more  was  meant  than 
selling  what  is  the  properly  of  the  person 
against  whom  the  decree  had  been  obtained. 
And  the  words  "  according  to  the  rules  for 
the  sale  of  under-tenures  for  the  recovery  of 
arrears  of  rent  due  in  respect  thereof,"  may 
assist  us  in  coming  to  this  conclusion.  The 
rent  is  not  regarded  as  due  from  the  person 
against  whom  the  decree  is  obtained,  but  as 
due  in  respect  of  the  tenure. 

The  words  in  the  latter  part  of  the  sec- 
tion, **  other  property,"  do  not  appear  to  me 
to  limit  the  meaning  of  the  first  part.  In 
many,  if  not  in  most  cases,  the  tenure  would 
be  the  property  of  the  person  against  whom 
the  decree  is  obtained  ;  and  then  the  words 
"  other  property  moveable  or  immoveable  " 
belonging  to  the  judgment-debtor,  would  not 
be  inappropriate.  I  think  it  wfiuld  be 
giving  too  great  an  effect  to  the  words 
'*  other  property  "  to  say  that  they  show  that 
tBe  intention  of  the  Legislature  was,  not 
that  the  whole  of  the  tenure  should  be  sold, 
but  only  the  right  and  interest  of  the  judg- 
ment-debtor in  it.  When  we  compare  the 
words  of  Act  X.  with  those  of  the  Regula- 
tion which  was  repealed  by  it,  and  for 
which  the  provisions  in  Act  X.  were  substi- 
tuted, it  seems  that  some  alteration  of  the 
law  was  intended.  Act  X.  professes  to  be 
an  Act  to  amend  the  law,  and  not  merely  a 
consolidating  Act.  Many  provisions  in  the 
Regulation  are  repealed,  and  others  are  sub- 
stituted for  them.  The  part  of  the  7ih 
clause  of  section  15  of  Regulation  VII,  of 
1799  which  would  be  applicable  to  the  pre- 
sent question  says  :  "  If  the  defaulter  be  a 
»*  dependent  talookdar  or  the  holder  of  any 
"  other  tenure,  which,  by  the  title-deeds  ^t 
' ''  established  usage  of  the  country,  is  trans- 
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**  ferable  by  sale  or  otherwise,  it  may  be 
**  brought  to  sale  by  application  to  the 
*'  Dewanny  Adawlut,  in  satisfaction  of  the 
**  arrear  of  rent."  THis  authorizes  the  sale 
where  the  defaulter,  the  person  against 
whom  a  decree  might  be  obtained,  is  the 
holder  of  the  tenure.  The  Judicial  Com- 
mittee of  the  Privy  Council,  in  the  case  in 
17  Weekly  Reporter,  allude  to  these 
words,  and  consider  that  they  are  very 
material  as  to  what  cases  were  within  the 
Regulation.  They  say  (page  2Co) :  *'  They 
"  were  not  the  holders  of  any  tenure,  to  use 
**  the  words  of  Regulation  VII.  of  1799,  and 
**  were  certainly  not  proprietors,  in  the 
"words  of  the  Regulation  VII.  of  1819." 
In  Act  X.,  words  which  are  capable  of  a 
much  wider  meaning  are  substituted  for  the 
words  of  the  Regulation.  The  Act  says 
generally  that  if  there  is  a  decree  for  arrears 
of  rent,  the  tenure  may  be  sold;  There  are 
no  words  limiting  it'  to  a  decree  obtained 
against  the  person  who  is  at  the  time  the 
holder  of  the  tenure. 

There  is  another  difference  between  the 
Act  and  the  Regulation  which  shows  that  it 
was  the  intention  of  the  Legislature  to  give 
to  the  zemindars  a  more  effectual  remedy 
than  they  possessed  before.  The  8th  clause 
of  section  15  of  the  Regulation  directs  that 
transfers  shall  be  registered  :  "As  a  further 
"  security  to  the  zemindars  in  maintaining 
**  their  rights  over  the  dependent  talookdars 
"  continued  under  them,  ihe  latter  are  hereby 
"  required  to  register  in  the  sudder  cut- 
"  cherry  of  the  zemindaree  to  which  their 
"  talooks  may  be  attached,  all  transfers  of 
"  such  talooks,  or  portions  of  them,  by  sale, 
*'  gift,  or  otherwise,  as  well  as  all  successions 
"  thereto,  and  divisions  among  heirs  in  cases 
"  of  inheritance."  But  it  does  not  provide, 
as  Act  X.  does  in  the  proviso  to  section  106, 
that  no  transfer  which  is  required  to  be 
registered  shall  be  recognized,  unless  it  has 
been  so  registered,  or  unless  sufficient  cause 
for  non-reg[islration  be  shown  to  the  satisfac- 
tion of  the  Collector.  More  stringent  pro- 
visions in  favour  of  zemindars  arc  inserted  in 
Act  X.  of  1859  than  in  the  Regulation.  It 
appears  to  me,  taking  sections  105  and 
106  together  with  the  proviso,  ihat  it 
was  intended  that  the  zemindar  should 
be  at  liberty  to  treat  as  the  holder  of 
the  tenure,  and  the  person  whom  he  might 
sue  for  the  arrears  of  rent,  the  person 
who  is  registered  in  his  books  as  the 
owner,  unless  any  one  could  show  that  there 
\2A  been  a  transfer,  and  that  there  was  suffi- 
cient cause  for  its  non-registration.    In  such 


a  case  a  zemindar  night  find  that  he 
been  suing  the  wrong  person.     Taking 
sections  together,  I  think  that  the  zemh 
having  obtained  a  decree  for  arrears  of 
is  entitled  to  sell  the  tenure ;  and  that 
person,  who  has  obtained  a  transfer  whi< 
has  not  registered,  and  cannot  show  a 
cient  cause  for  not  registering  it,  is  boui 
the  sale,  and  cannot  set  up  a  title  whi 
has  acquired  by  a  previous  sale. 

Section   106  appears  to  provide  for 
where   the   zemindar   has   sued    the 
person.     The  real  proprietor  may  coi 
uponnhe  condition  of  depositing  the  ai 
of  the  decree,  and  may  show  that  he 
owner  of  the  tenure,  and  should  have 
sued.     That  is  a  wholesome  provision  ; 
suit  might  be  brought  collusively,  and  a  d< 
for  the  arrears  of  rent  might  be  obtained,! 
the  tenure  be  .sold  without  the  real  proj 
being  able  to  show   that,  in  fact,  the 
claimed  were  not  due. 

The  opinion  that  I  now  state,  and  whi( 
statecl^in  a  former  case  when  I  sat  with 
Justice    Glover,    is   in   accordance  with 
earlier  decisions  of  this  Court.     And  io 
conflict  of  opinion  which  there  is   am( 
the  learnedjudges  of  this  Court,  it  is 
factory  for^e  to  find  that  in  the  earlier 
the  same  was  decided  as  I  now  propose 
we  shou'.d  decide. 

In  the  case  in  the  7  Weekly  Repoi 
which  is  a  Full  Bench  Ruling,  the  late  leara( 
Chief  Justice,  no  doubt,  appears  to 
expressed  an  opinion  contrary  to  this: 
it  does  not  seem  to  me  that  the  decision  tb( 
was  upon  the  question  which  is  now 
us.  The  cases  in  this  Court  in  which 
question  had  been  decided  were  not  refe 
to  in  that  case,  and  were  not  in  any  way 
ground  of  the  reference  to  the  Full  Bci 
From  this  I  conclude  that  it  was  not  ti 
intended  to  refer  the  present  questic 
What  was  referred  was  the  question  as 
incumbrances,  although,  no  doubt,  the  CI 
Justice  expressed  an  opinion  on  thequestiad 
now  before  us.  On  the  other  hand,  in  iW 
6  Weekly  Reporter,  page  54,  which  wii 
also  a  Full  Bench  case,  Sir  Barnes  Peactxi^ 
appears,  so  far  a^  we  can  gather  from  Wi 
language,  to  have  been  of  the  same  opinio! 
as  myself.  Under  those  circumstances,  i^ 
seems  to  me  that  we  are  not  bound  bv  the 
decision  of  the  Full  Bench  in  the  f 
Weekly  Reporter,  and  I  think  the  qucsiioa 
now  comes  properly  before  this  Full  Bendl 
to  determine  it  independently  of  an/  previoas 
decision  of  this  Court.  Looking  at  it  as  ft 
question  under  the  Act,  I  think  the  answer 
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1 10  be  that  the  s;Je  under  the  Aft  did 
er  a  complete  title  upon  the  purchaser. 
"emp,  y. — I  concur. 
ackson,  J, — I  am  of  the  same  opinion 
the  learned  Chief  Justice.  I  also  think 
we  are  not  concluded  by  the  judfz^ment 
Ihe  Fall  fiench  in  the  case  in  7  Weekly 
rter.  The  decision  of  the  Full  Bench 
that  occasion  appears  rather  to  have  been 
ision  upon  a  nearly  similar  point  on  a 
rent  ground  than  a  decision  upon  the 
ion  now  before  us.  If  it  were  olher- 
:,  no  doubt  under  the  rules  for  references 
e  Full  Bench,  we  should  probably  have 
vern  ourselves  by  that  decision.  The 
lest  and  only  safe  mode  of  deciding  the 
ion  before  us  appears  to  be  upon  the 
ruction  of  sections  105  and  106  of  Ad 
<tf  1S59,  taking  those  sections  along  with 
other  sections  of  the  A61.  The  modes 
executing  decrees  passed  under  Aft  X. 
e  originally  pointed  out  in  the  sec- 
commencing  with  section  86  of  that 
The  86th  section  has  been  repealed, 
is  replaced  by  section  17  of  Aft 
I.  of  1862  (B.  C).  That  section  declares 
erally  what  the  procedure  open  10  a 
ree-holder  is,  in  these  words  :  '*  Process 
of  execution  iu  any  suit  hef^after  to  be 
instituted  under  this  Aft,  or  under  Aft  X. 
of  1859,  may  be  issued  against  either  the 
person  or  the  property  of  a  judgment- 
debtor,  but  process  shall  not  be  issued 
[{imaltaneously  against  both  person  and 
"property.** 

Then  in  some  of  the  subsequent  sections 
icular  remedies  or  modes  of  procedure 
indicated  in  particular  cases.     Accord- 
fly,  section  105   enacts  :  *'  If  the   decree 
be  for  an  arrear  of  rent  in  respect  of  an 
under-tenure,  which  by  the  title  deeds,  or 
the  custom  of  the  country,  is  transferable 
by  sale,  the  judgment-creditor  may  make 
application  for  the  sale  of  the  tenure,"  &c. 
bere  is  a  limitation  of  that  in  section  108, 
.where  the  person  who  has  obtained  the  decree 
is  a  sharer  in  a  joint  undivided  estate  ;  other- 
wise, subject  to  the  claim  to  be  made  under 
section  106,  the  decree-holder  might  apply 
fcr  sale  and  the  Court  njight  proceed  to  sell 
(be  under-tenure.     That  procedure  is  quite 
parate  from  the  course  to  be  taken  in  re- 
ipect  of  other  immoveable  property  in   re- 
spect of  which  I  conclude  the  Court  would 
iSell  the  right,  title,  and  interest  of  the  judg- 
iEttnt-debtor  ;  but   under  sections    105   and 
U106  ihe  tenure  itself,  1  take  it,  is  the  thing 
tto  be  sold.    It  is  to  be  observed  that  the 
position  of  a  claimant  under  section   xo6, 


and  what  the  claimant  has  to  do,  are  quite 
distinct  from  those  of  a  claimant  under  the 
other  section  of  the  Act.  A  claimant 
under  section  106  is  to  allege  that  he  is  the 
proprietor  of  the  under-tenure  and  was  in 
lawful  possession  of  it,  and  has  to  deposit  in 
Court  the  amount  of  the  decree.  That  is 
provided  in  respect  of  claimants  with  regard 
to  under-tenures ;  and  taking  all  the  provisions 
of  these  two  sections  together,  it  seems  to 
me  cleir  that  the  ^legislature  contemplated  a 
separate  procedure,  and  intended  that  the 
Court  should  go  on  to  the  sale  of  the  under- 
tenure  itself.  I  concur,  therefore,  in  thinking 
that  the  under-tenure  in  this  case  was  liable 
to  be  sold,  and  that  the  plaintiff  could  not  by 
reason  of  his  intermediate  purchase  at  a  sale 
in  execution  of  a  decree  of  the  Civil  Court 
recover  the  under-tenure  from  the  party  who 
had  purchased  it  at  a  sale  under  Act  X. 

Glover,  J, — I   concur   with  the   learned 
Chief  Justice. 

Pontifex,  J. — I  agree  with  the  learned 
Chief  Justice. 

Couch,  C.J, — The  special  appeal  will  be 
dismissed  with  costs. 


The  27th  November  1873. 

Present : 

Sir  James  \V.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert 
P.  Collier,  and  Sir  Lawrence  Peel. 

Execution-proceedings— Bona    Fide%— Limita- 
tion— MistiUce. 

On  Appeal  fi  om  the  High  Court  of  Judica^ 
*        ture  at  Fort  William  in  Bengal.* 

Benoderam  Sein  and  others 

versus 

Brojendro  Narain  Roy. 

Mr.  Doyne  for  the  Appellants. 

Mr.  J.  Cutler  for  the  Respondent. 

Where  a  chargfe  is  made  of  want  of  bona  fides,  it  lies 
upon  the  party  making  that  chartre  to  substantiate  it 
by  evidence  satisfactory  to  those  who  have  to  decide  the 
question. 

In  considerlns*  whether  certain  execution*  pro- 
ceedings  were  baud  fide  or  not,  their  Lordships  did  not 

•  From  the  judgment  of  L.  S.  Jackson  and  MarkFfy, 
1  jj.,  in  Miscellaneous  Reg^ular  Appeal  No.  46  of    1^69, 
decided  20th  March  1^69,  11  W.  K.  2^)9. 
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confine  themselves  to  one  particular  attempt  to  revive 
execution,  but  felt  bound  to  look  at  the  whole  course 
of  the  proceeding's :  and  where  they  found  that  the  first 
proceedinjj  had  been  prosecuted  with  effect,  and  that 
in  a  third  attempt  ajjainst  which  the  judtjment-debtor 
set  up  limitation  the  decree-holder  had  successfully 
opposed  him  in  two  Courts,  their  Ix)rdships  thought 
there  was  strong;  evidence  of  a  bond'fide  desire  to 
execute  the  decree. 

Even  where  k  proceeding:  is  ineffectual  because  of 
some  mistake  in  the  particular  step  advised,  if  it  was 
taken  to  enforce  the  decree  it  protects  the  decree-holder 
from  the  operation  of  the  statute  of  limitations. 

This  was  an  appeal  ftom  a  decree  of 
the  High  Court  of  Judicature  at  Calcutta, 
dated  the  20th  of  March  1869,  reversing 
a  judgment  of  the  Principal  Sudder  Ameen 
of  Beerbhoom,  dated  the  ist  of  December 
1868.  Such  judgment  and  decree  were 
respectively  given  and  passed  in  an  execu- 
tion-case wherein  the  present  appellants 
except  Gunesh  Chunder  Sein  and  Brojo- 
mohun  Sein,  the  predecessor  in  title  of  the 
last-mentioned  appellant,  were  decree-holders, 
and  the  present  respondent  was  judgment- 
debtor. 

By  a  decision  and  decree  of  the  Judge  of 
the  Civil  Court  of  Zillah  Beerbhoom,  dated 
the  5th  of  April  1855,  and  made  in  a  suit 
wherein  the  appellant,  Benoderam  Sein  and 
others,  were  plaintiffs,  and  Chundernarain 
Roy  was  defendant,  a  sum  of  Rs.  7,460-8, 
together  with  Rs.  542-10  as  costs,  was 
decreed  to  be  paid  by  the  defendant  to  the 

plaintiffs. 

On  the  6th  of  August  1857,  a  peihion  for 
execution  of  the  last-mentioned  decree  was 
filed  by  the  then  decree-holders,  praying  that 
the  amount  of  such  decree  might  be  realized 
by  attac^jment  and  sale  of  the  properties  sche- 
duled to  the  petition.  On  the  23rd  of 
October  1859,  it  was  ordered  that  notice 
should  be  issued  upon  the  judgment-debtor, 
and  orders  were  subsequently,  made  for  ifie 
attachment  and  sale  .of  part  of  the  said 
property;  and  on  the  5th  of  April  1858, 
the  same  was  sold  by  auction  for  Rs.  6,550. 
On  the  8th  of  January  1859,  an  order  was 
duly  made  confirming  the  said  sale.  The 
said  sum  of  Rs.  6,550  was  in  due  course 
received  by  the  decree-holders,  and  on  the 
26th  of  March  1859  an  order  was  made  to 
strike  the  case  off  the  file. 

On  the  31st  of  December  1861,  the 
decree-holders  presented  a  petition  for  the 
revival  of  execution  of  the  said  decree, 
claiming  Rs.  5,1 14-2»  and  praying  that  the 
judgment-debtor  might  be  summoned  and 
ordered  to  pay  the  said  amount  due,  with 
interest  till  the  date  of  realization  and  costs. 
On  the  13th  of  April  1863,  the  Principal 
Sudder  Amecn  of  Zillah  Beerbhoom  made 


an  order  for  sending  •the  papers  in  the 
to     the     Court     of    the    Judge     of    Zil 
Moorshedabad.     The   papers   were    a( 
ingly   so   sent,   and   on   the   29th    of 
1863   the   last- mentioned    Judge    made 
order,  under  section    216  of  .the  Code 
Civil  Procedure,  for  the  service  of  a 
upon  the  judgment-debtor.     The  notice 
served  by  a  copy  thereof  being  stack  upj 
the  front  door  of  the  house  of  the  judi 
debtor.     On    the    6th    of    May    1863, 
Principal   Sudder    Ameen   of    Zillah 
bhoom  made  an  order  '*  that  the  vaked 
the  decree-holders  do  take  the  best   sicpj 
knows   in  the  course   of  three   days.' 
the  nth  of  August  1863,  the  said  PriBCt 
Sudder  Ameen  made  an  order  in  the  foil 
ing   terms:    **  Whereas   the    vakeel   of 
*'  decree-holders  did  neither  furnish  the 
"  of  properties  nor  take  any  other  step 
**  this  day,  hence  it  is  ordered  that  at  pi 
'*  the  case  be  struck  off  from  the  arrear 
On    the    23rd    of    March     1865,     an( 
petition  for  the  revival  and  execution  of 
decree    was    filed     in    the    Court    of 
Principal  Sudder  Ameen  of  Zillah  Beerbht 
by    Benoderam    Sein,     Brojomohun 
Nittyanund^ein,  and  Boidonauth  Sein, 
decree- hoi (lers,  against  Chundernarain,  " 
after  his  demise,  this  respondent,  as  his 
and-heir,  as  judgment-debtor,  praying 
the  case  be  revived,  and  the  decretal  amt 
be  ordered  to  be  given  to  the  decree-hoh 
after  realizing  the  same  by  public  sale  of 
properties  left  by  the  judgment- debtor, 
the  2nd  of  September  1865,  the  Prii 
Sudder  Ameen  ordered  that  a  notice 
be  issued.     On  the  3i^t  of  May  1866, 
Principal   Sudder   Ameen    made   an  or 
for  sending  the  necessary  papers,  togct 
wiih  a  certificate,   to  the   Zillah   Judge 
Dinagepore  for  execution  of  the  said  d( 
and  that  the  execution-case  should  besli 
off  in  the  Court  of  Zillah  Beerbhoom. 

The  case  was  subsequently  struck  -^ 
from  the  file  of  the  Court  at  Dinagcpod 
for  default.  On  the  25th  March  1867,2 
decree-holders  took  proceedings  in  tw 
Court  of  Dinagepore  to  revive  execution«l 
the  decree,  and  the  judgment-debtor  havin| 
notice,  appeared  both  in  the  Court  of  BeelJ' 
bhoom  and  in  the  Court  of  Dinagepore,  W 
in  both  objected  that  execution  of  t^ 
decree  was  barred  by  limitation.  On  th^ 
29ih  of  June  1867,  the  Judge  of  Beerbboo^ 
overruled  the  objection.  The  J"^8^^ 
Dinagepore  allowed  the  objection,  and  refuswi 
to  execute  the  decree.  The  decree-holdcfl^ 
appealed  to  the  High   Court  at    Galea 
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linst  the    decision  oi  the  last-mcniioned 

Ige,   and  the  appeal  was  on  the  i  Uh  of 

1868   heard  by  Mr.  Justice  Loch  and 

Justice    Glover,    who    ruled    that   the 

ge  ought  not  to  have  admitted  and  adju- 

:ed  upon  the  application,  and  held  that 

order   refusing  to  execute   the  decree 

stand,   with  liberty    for  the    decree- 

ers  to  apply  to  the  Court  which  passed 

decree,  but  they  set  aside  the  judgment 

the  point  of  limitation  on  the  ground  that 

Jadge  ought  not  to  have  entered  into  it. 

On  the  iBih   of   May    1868,  the  ^appel- 

except   Gunesh    Chunder    Sefn   and 

jomohan    Sein,    field    a  petition    against 

respondent    as  judgment-debtor  in  the 

lit  of  the  Subordinate  Judge    of  Zillah 

boom,  praying  that,  after  having  served 

ice  upon  the  judgment-debtor,  an  order 

passed  for  duly  sending  a  certificate  to 

Court   of    the    Judge    of    Dinagcpore 

the  attachment  and  sale  of  the  property 

ich  had  been  previously  attached.  On  the 

of  July     1868,    notice    of   the   appli- 

lon  was  served  on  ihe  respondent.     On 

7lh   of   August    1868,  the    respondent 

a  petition  by  which  he  set  up  the  plea 

limitation. 

The  Sabofdinate  Judge  rejected  the  plea, 

ordered  ihat  a  certificate  be  sent. 
The  High  Court  on  appeal  reversed  the 
isTon  of  the  lower  Court,  and  held  that 
otion  of  the  decree  was  barred. 
Mr.  Doyne,  for  the  appellant,  contended 
execution  was  not  barred,  and  that  all 
appellant's  proceedings  to  obtain  execu- 
were  bond  fide.  He  relied  upon  the 
dgment  of  the  Judicial  Committee  in  Ma- 
rajah  Mahtab  Chand  Bahadoor  vs.  Bulram 
g  (13  Moore's  Indian  Appeals,  479; 
'.  C.,  14  Weekly  Reporter,  P.  C,  zv). 
Mr.  John  Cutler^  for  the  respondent, 
tended  that  the  proceedings  of  the 
pfpeilant  were  not  taken  bond  fide,  and 
crefore  could  not  keep  the  decree  in  force ; 
^at  if  execution  were  once  barred,  it  could 
r'aot  be  revived  (Ram  Dhun  Roy  vs.  Khajah 
Abdool  Gunnee,  9  W.  R.  390) ;  and  that 
It  was  barred  in  this  case  by  the  interval 
(hat  elapsed  between  <he  26th  of  March 
59  and  the  23rd  of  March  1865,  the  pro- 
edingsof  the  31st  of  December  186 1  not 
ing  bond' fide  proceedings. 

Sir  Montague  Smith  delivered  the  follow- 
g  judgment : — 

This  appeal  arises  out  of  c.\ecution-pro- 

dings  which  wxre  taken  to  obtain  e.xecu- 

jtiOQ  of  a  judgment  obtained  by  the  appellants 


against  Chundernarain  Roy,  the  father  of  the 
respondent. 

The  original  judgment  is  dated  on  the  5th 
April  1855,  and  was  obtained  in  the  Civil 
Court  of  Zillah  Beerbhoom  for  Rs.  7,400  and 
costs. 

The  only  question  which  arises  is  whether 
the  proceedings  in  execution,  which  were 
commenced  on  the  18th  May  1868,  are  barred 
by  the  operation  of  the  20th  section  of  the 
Limitation  Act,  XIV.  of  1859.  The  ground 
on  which  it  is  urged  that  limitation  is  a  bar 
is,  that  no  proceeding  had  been  taken  to 
enforce  the  judgment  within  three  years  next 
preceding  the  application  for  execution  in 
1868  within  the  meaning  of  the  Act. 

Now,  unfortunately  for  the  appellant,  in 
this  case  he  has  been  obliged  to  resort  to  no 
less  than  four  different  attempts  to  obtain 
execution  of  his  judgment.  The  first  effort 
he  made  was  to  a  certain  extent  fruitful 
and  successful,  for  he  obtained  a  sum  of 
Rs.  6,650  in  part  satisfaction  of  his  judgment. 
The  proceedings  in  which  that  sum  was 
realized  commenced  on  the  6th  August  1857, 
and  it  appears  from  the  schedule  to  the 
petition  to  obtain  execution  in  that  year  that 
he  sought  to  attach  three  estates,  one  in  Zillah 
Beerbhoom,  and  two  in  Zillah  Moorshedabad. 
The  Court,  rightly  or  wrongly,  put  him  to 
his  election  whether  he  would  take  out  exe- 
cution first  against  the  estate  in  Zillah  Beer- 
bhoom, or  in  the  other  Zillah.  It  appears 
that  he  elected  to  attach  the  estate  in  Zillah 
Beerbhoom  ;  and  having  attached  it,  pro- 
ceedings were  taken  by  the  defendant  to 
obstruct  that  execution — proceedings  which 
went  to  the  High  Court.  Those  pr(5Ceedings 
were  undoubtedly  prosecuted  by  the  plaintiff 
in  a  vigorous  manner  and  with  success,  for 
i#e  obtained  ultimately  the  sale  of  the  estate, 
and  under  that  sale  obtained  payment  of  the 
sum  already  adverted  to.  But  it  appears 
that  the  obstruciion  opposed  by  the  defend- 
ant delayed  that  payment  until  the  I7lh 
March  I'^sy.  The  execution-proceeding  was 
then  at  an  end  so  far  as  that  estate  was  con- 
cerned, and  on  the  26th  March  of  that  year 
it  was  struck  off  the  file. 

The  next  proceeding  is  on  the  3  ist  Decem- 
ber 1 86 1.  That  was,  undoubtedly,  within 
three  yeafs  of  the  former.  The  execution 
was  commenced  by  petition,  praying,  for  the 
arrest  of  the  defendant.  It  appears  there 
was  then  remaining  due  on  the  judgment  for 
principal  and  interest  a  sum  of  upwards  of 
Rs.  5,000.  The  application  being  more  thf^n 
a  year  after  the  date  of  the  last  orders  in 
execution,  the  Court  required   that  notice 
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should  be  served  upon  the  defendant  in  pur- 
suance of  section  216  of  Act  VI 11.  of 
1859,  and  it  appears  that  a  formal  notice 
was  issued  by  the  Court  on  the  i3ih  April 
1863,  which  was  sent  to  Moorshedabad 
for  service.  It  was  put  into  the  hands  of 
the  regular  officer  of  the  Court,  and  the 
Nazir  made  a  report  to  the  Court  that  he  had 
in  vain  endeavoured  to  effect  personal  service 
of  it.  but  had  affixed  it  to  the  front  door  of 
the  defendant's  house.  That  report  was  in 
May  1863.  It  seems  ihat  no  arrest  was  made. 
Why  it  was  not  made  does  not  certainly 
appear,  but  the  plaintiff  apparently  desired  to 
effect  the  arrest.  If  he  did  not  mean  to 
arrest  the  defendant,  why  did  he  obtain  the 
order,  get  it  transferred  to  Moorshedabad, 
and  go  to  the  expense  ofpaying  the  fees  of 
the  officer  for  executing  it  ?  It  may  be  that 
there  is  not  sufficient  to  show  that  the  defend- 
ant was  absconding,  but  there  is  nothing  to 
show  that  he  was  in  the  way  ;  and  when  the 
charge  is  made  of  want  of  bona  fides,  it  cer- 
tainly lies  upon  the  party  making  that  charge 
to  substantiate  it  by  evidence  satisfactory  to 
those  who  have  to  decide  the  question. 

'  This  last  proceeding  was,  undoubtedly, 
abortive,  but  within  three  years  of  the  report 
of  the  Nazir,  that  is,   on   the  23rd  March 

1865,  the  defendant  having  died  in  the 
interval,  a  fresh  petition  to  execute  the  decree 
by  an  attachment  and  sale  of  some  property 
in  Zillah  Dinagepore  was  presented.  It  was 
presented  to  the  Judge  of  Bee'rbhoom  who 
made  an  order,  of  the  date  of  the  31st  July 

1866,  that  copies  of  the  decree  and  the  appli- 
cation for  execution  should  be  sent  to  Dinage- 
pore in  order  that  the  Judge  there  might 
execute  it.  It  seems  that  the  decree  was 
taken  there,  and  then  began  proceedings, 
which  emanated  from  the  defendant,  to  sA 
aside  the  execution  on  the  *ground  that  it 
was  barred  by  limitation.  The  Judge  at 
Dinagepore  decided  that  limitation  was  a 
bar.  There  was  an  appeal  to  the  High 
Court  by  the  present  appellant,  and  he  was 
successful  in  that  appeal.  The  High  Court 
reversed  the  order  below  on  the  ground  that 
the  Judge  at  Dinagepore  had  no  authority  to 
make  it.  In  the  meantime;,  pending  that 
appeal,  the  defendant  presented  a  petition  to 
the  Judge  of  Beerbhoom,  praying  that  the 
proceedings  might  be  dismissed  on  the 
ground  that  they  were  barred  by  limitation. 
The  Judge  of  Beerbhoom  decided,  upon  the 
issue  raised  on  that  petition  and  the  petition 
ia  answer,  that  the  proceedings  were  not 
b*rred  by  limitation.  His  order  rejecting 
the  objection  was  made  on  the  29th  June 


1867,  and  in  May  ia66  the  present  pro: 
ings  were  commenced. 

Now,  it  was  not  contended  by  Mr. 
that  there  was  an  interval  of  three  j« 
between  the  proceedings  which  have 
narrated,  and  which  were  takeo  on  the 
of  the  appellant ;  but  his  sole  content 
before  their  Lordships  to-day  was  that  U 
proceedings  were  not  bond  fide,  and 
pressed  during  the  argument  to  show  in 
respect  they  were  not  bond  fide,  and  to 
particular  proceedings  he  alluded  as  op< 
that  charge,  he  referred  to  those  of  ij 
which  were  commenced  by  the  petition  pi 
ing  for  the  arrest.  He  says  that  those 
ceedings  were  not  bond  fide,  first,  be< 
there  was  delay  to  take  them  after  i< 
next,  that  the  defendant  w'^s  not  arn 
thirdly,  that  the  plaintiff  petitioned  for 
arrest  instead  of  an  attachment. 

The  delay  may  have  been  caused  by 
plaintiff  making  inquiries  about  the  del 
ant's  property  before  applying  for  an 
Probably,   though  he   had    inserted    in 
schedule  estates  in  Moorshedabad  of 
he  had  some  knowledge,  there  was  diffi< 
in  reaching  them,  and  he  may  have  thoi 
that  if  he  arrested  the  defendant,  he  mi 
obtain  payment  under  the  compulsion  of 
arrest.     At  all  events  it  is  a  probable 
tion    of  the  delay.     He  may  have  thoi 
that   instead   of   incurring  the   diflicuhy 
following  the  estates,  perhaps  in  other  n< 
it  would  be  a  more  cogent  mode  of  obtaii 
the  money  to  arrest  the  defendant. 

Their  Lordships,  in  considering  whet 
these  proceedings  were  bond  fide  or 
cannot  be  confined  to  this  particular  attei 
to  revive  the  execution  in  1861,  but 
look  at  the  whole  course  of  the  proceedii 
dnd  when  they  find  that  the  first  proceedi 
to  obtain  execution  was  not  only  prosecut 
but  prosecuted  with  effect,  and  a  large 
obtained:  when  ihev  find  also  that  in 
third  attempt,  when  the  defendant  set  up 
defence  of  limitation  and  attempted  to 
the  proceeding,  the  appellant  opposed  hii 
and  successfully  opposed  him,  in  two  Com 
going  up  to  the  High  Court;  they  think 
case  affords  strong  •evidence  of  a  bond- 
desire  to  execute  his  decree,  which 
thwarted  and  baffled  by  the  defendant. 

Their  Lordships  are  unable  to  concur 
the  view  taken  by  Mr.  Justice  Markby  (1 
these  proceedings  appear  to  have  been 
merely  to  keep  the  decree  alive  for  sol 
ulterior  purpose.  The  learned  Judge  d( 
not  explain  what  ulterior  purpose  he  st 
poses  the  plaintifif  had  in  viewi  nor  does  1 
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gest  any.  There  islio  doubt  it  would  be 
|l  he  calls  a  "  nefarious  practice  "  for 
kitjfFs  having  decrees  to  keep  them  for 
le  wrong  motive  hanging  over  the  heads 
llefendants  ;  but  there  is  not  the  slightest 
leQce  that  any  such  motive  existed  in  ttiis 

■heir  Lordships  therefore  think  that  upon 
l^ts  there  is  not  onlv  an  entire  want  of 
Itf  of  mala  fides ^  but  strong  evidence  of 
pi  and  in  some  respects  (though  there  are 
wrs  which  are  not  quite  accounted  for)  a 
Mous  prosecution  of  these  proceedijigs. 
Bieir  Lordships  find  that  Mr.  Justice 
Hon  gave  as  one  of  his  reasons  for  think- 
be  statute  was  a  bar  that  *'  no  steps  of 
Hectual  kind  were  taken."  Now  it  is 
■telly  clear  that  the  inquiry,  whether  the 
■  taken  were/  in  fact,  effectual  can  only 
kuerial,  provided  the  proceeding  be  in  its 
Hreoneto  enforce  the  judgment,  so  far  as 
wn  b;  an  element  in  considering  the  ques- 
^fAhana  fides. 

p  constantly  happens  in  these  executions 
ftpfoceedings  are  taken  which  are  ineflFec- 
P because  of  some  mistake  in  the  particu- 
which  has  been  advised.  The  point 
this  Committee  last  y^r  in  a  case 
toy  Dhunput  Singh  vs,  Madhomotee 
a.  (The  judgment  was  delivered  on 
and  May  1872.)*  In  that  case  the 
lifihad  obtained  two  decrees.  He  had 
kcd  some  money  under  decree  A,  and 
he  filed  a  petition  by  mistake  in  suit  B, 
iagto  have  the  attached  amount  paid  out 
B.  When  it  came  before  the  Court,  the 
:l  was  pointed  out,  and  the  petition  was 
&orse  abortive  and  ineffectual.  In  a 
tquent  execution-suit  under  decree  B,  it 
me  necessary  for  the  plaintiff  to  establish 
he  had  taken  a  proceeding  within  three 
\  of  the  proceeding  in  execution  which 
fas  then  prosecuting,  and  to  rely  upon 
former  abortive  petition  as  a  step  to 
*«the  decree.  This  Committee  held  that, 
fittgh  it  had  been  of  no  avail  by  reason  of 
^c,  it  was  a  step  which  the  plaintiff 
^en  to  enforce  his  decree,  and  therefore 
•t did  protect  him  from  the  operation  of 
Saioie  of  Limitations.* 

^  these  reasons    their   Lordships  will 

«>ly  advise  Her  Majesty  to  reverse  the 

Wc  of  the  High    Court,   to   affirm  the 

fee  of  the  Principal  Sudder  Ameen,  anci 

»deT  that  the    respondent  do   pay  the 

■  of  this  appeal  and   the  costs  in  the 
f  Court. 

•18  VV.  R.  76. 
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The  nth  December  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Contracts — Specific  performance—Misjoinder  of 
Causes— Parties— Act  VIII.  of  1859,  a.  15— 
Declaratory  Decree. 

Case  No.  280  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Tirhoot^  dated 
the  1 2th  August  j8y2. 

Ram  Khelawun  Singh  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Oudh  Kooer  (Defendant), 

Respondent, 

Bahoos  Chunder  Madhuh  Ghose,  and  Boodh 
Sen  Singh  for  Appellants. 

The  Advocate- General  and  Baboos  Mohesh 
Chunder      Chowdhry,      Hem      Chunder 
Banerjee,  and  Auhinash  Chunder  Baner- 
jet  for  Respondent. 

The  assigfnecs  (R  K,  K  N,  and  G  K)  of  certain  pro- 
perty brou<;ht  against  the  assig^noi*  (LB)  and  others  a 
suit  to  obtain  possession  of  a  portion  of  assigned  pro> 
perty  of  which  he  (L  B)  never  had  possession,  and  to 
obtain  a  declaration  of  right  of  ownership  to  the  other 
portion  already  in  the  possession  of  one  or  more  oT 
themselves  : 

Held  that,  as  L  B,  at  the  time  when  the  assignments 
were  made,  was  not  in  either  actual  or  constructive 
possession,  he  was  unable  thereby  to  pass  the  property, 
and  that  the  bill  of  sale  was  only  evidence  of  a  contract 
to  be  performed  in  future  upon  the  happening  of  a 
contingency  :  ^ 

Held  that,  as  the  rights  of  R  K  and  K  N,  who  had 
given  no  consideration  for  the  alleged  contract,  rested 
upon  a  different  foundation  from  those  of  G  K  who 
had  given  consideration,  the  suit  was  bad  for  mis- 
joifider  of  causes  : 

Hkld  that,  even  if  G  K  could  insist  upon  specific 
performance,  yet,  as  it  appeared  from  the  contract  that 
her  vendor  was  L  B  jointly  with  R  K,  she  could  not 
have  her  right  adjudicated  in  a  suit  in  which  L  B  alone 
was  defendant. 

A  hostile  act  which  would  justify  a  declaration  under 
Act  VIII.  of  1859,  s.  15,  must  be  buch  an  act  as  would 
entitle  the  plaintiff  to  some  substantial  remedy  ii\  the 
way  of  injunction  or  otherwise.  , 

Phear,  J. — We  think  that  the  objection 
which  has  been  raised  by  ihe  learned 
Advocate-General  must  prevail. 

The  suit  in  its  present  form  is  in  substance 
a  suit  brought  by  the  assignees  of  one  Lall 
Beharee  Singh  against  Lall  Beharee  and 
others  to  obtain  by  virtue  of  his  assignment 
to  them  possession  of  property,  of  which 
property  Lall  Beharee  himself  never  at  any^ 
lime  had  had  any  sort  of  possession.  Th'd 
suit   is  in  terms  brought  by  them  for  the 
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purpose  of  obtaining  possession  of  a  portion 
of  the  assigned  property,  and  also  of  obtain- 
ing a  declaration  of  right  of  ownership  to  the 
other  portion  of  which  they  say  they  or  one 
of  them  are  aheady  in  possession.  The  two 
decisions  of  the  Privy  Council  which  are  re- 
spectively reported  in  the  1 1  Bengal  Law  Re- 
ports, page  36,*  and  2  Bengal  Law  Reports, 
page  II  I, t  appear  to  place  the  law  which  is 
applicable  to  the  case  in  a  clear  light.  The 
facts  of  the  case  upon  which  the  earlier  in  date 
of  these  decisions  was  founded  were  shortly 
these  :  Rajah  Proladh  Singh,  whilo  out  of  pos- 
session of  his  properly,  and  about  10  bring  a 
suit  to  recover  possession  of  it,  in  terms  sold  a 
share  of  the  property  to  a  person  whose  repre- 
sentative in  the  matter  of  this  sale  afterwards 
came  to  be  one  Budhu  Singh.  The  Rajah's 
suit  for  recovery  of  the  property  eventually 
proved  successful,  and,  after  he  had  got  into 
possession,  Budhu  Sini^h  sued  him  to  obtain 
the  share  which  was  the  subject  of  the  sale. 
The  Privy  Council  held  that  the  apparent 
sale  of  the  share  made  by  Proladh  Singh, 
when  he  was  out  of  possession,  did  not  pass 
the  property,  but  amounted  at  most  to  a  con- 
tract to  convey  the  share  at  some  future 
period  when  he,  the  vendor,  should  be  in 
possession;  that  Budhu  Singh's  suit  must 
therefore  be  treated  as  a  suit  for  specific 
performance  ;  and  that,  inasmuch  as  he  failed 
to  show  that  either  he  or  his  assignor  had 
paid  the  consideration- money,  the  suit  must 
be  dismissed.  In  the  second  of  tl>ese  ca<^cs, 
Jogessur  Ghose,  claiming  to  be  entitled  to 
certain  property  as  heirof  the  deceased  owner, 
and  being  about  to  institute  a  suit  to  obtain 
possession  of  it,  made  a  contract  with  one 
Ranee  Bhubo  Soonduree  Dossee,  by  which  it 
was  agreed  that  the  suit  should  be  instituted 
by  both  of  them  jointly  as  plaintiffs,  and  tfiat 
whatever  was  recovered  in  it  should  be 
divided  between  them  in  a  certain  proportion. 
The  suit  was  not  instituted,  but  Jogessur 
obtained  possession  of  part  of  the  propcny 
by  compromise  with  his  opponent.  There- 
upon, Bhubo  Soonduree  brought  a  suit 
against  both  of  them  to  obtain  possession-  of 
the  share  of  the  property  which  she  said 
Jogessur  had  sold  to  her.  The  Privy 
Council  were  of  opinion  that  Jogessur's 
contract  with  her  did  not  operate  as  a  present 
transfer  of  the  property  *'  but  as  an  agreement 
'*  to  transfer  so  much  of  it  as  might  be 
"  recovered  in  a  suit  to  be  instituted  to  which 
"  both   Jogessur    Ghose   and    the    plaintiff 


"  were  to  be  parties.*     On  this  consinn 
of  the  contract,  the  Privy  Council  held 
the  plaintiff  could  not  recover  possessii 
the   property  against  Jogessur   though 
might  be  entitled  to  damages  from  hint 
breach  of  contract;  d /oriiori js\iQ  could 
recover  from  the  other  defendant  who 
stranger  to  the  contract. 

So  here,  inasmuch  as  Lall  Beharee  Sh 
at  the  time  when  the  assignments  to 
Khelawun  and  Kirat  Narain  and 
Mussamut  Gouree  Kooer  were  made, 
not  in  either  actual  or  constructive 
scssio*n  of  the  property,  he  was  ai 
thereby  to  pass  the  property  itself  to 
persons.  Under  such  circumstances, 
assignments  and  bill  of  sale  were  (to 
the  language  of  the  Privy  Council,  2 
Law  Reports,  page  117*)  only  evideni 
contracts  to  be  performed  in  future,  and 
the  happening  of  a  contingency  of  which 
assignee  or  purchaser  might  claim  a  S[ 
performance,  if  he  came  into  Court  shoi 
that  he  had  himself  done  all  that  he 
bound  to  do.  It  is  obvious  on  the  facts 
this  case  that,  before  Lall  Beharee  can  bej 
a  position  to  specifically  perform  his  coni 
with  the  abgve-named  plaintiffs,  he  must 
recover  the  property  from  Mussamat  Oi 
Kooer  by  suit  or  otherwise.  And  possil ' 
Court  of  Equity,  in  order  to  avoid  circuity 
multiplicity  of  actions,  might  rightly, 
some  circumstances,  allow  the  plaintiffs  in 
action  to  sue  Lall  Beharee  for  specific 
formance  of  their  contract  with  him, 
also  upon  the  fooling  of  his  right  to 
MussamutOudh  Kooer  to  recover  the  pre 
needed  for  the  performance  of  that  cootri 
The  present  suit,  as  the  record  now  stai 
corresponds  in  form  with  a  suit  of  that  kii 
But,  even  if  the  facts  were  such  as  to  jastil 
us  in  dealing  with  it  so,  siill  the  first  pot^ 
which  it  is  in  such'  a  suit  incumbent  upo^ 
the  plaintiffs  to  establish,  is  their  right  I 
specific  performances  as  against  Lall  Bebard 
Now  the  rights  of  Ram  Khelawun  and  Kill 
Narain  against  Lall  Beharee  rest  uDoa  I 
different  foundation  from  those  of  Mussami 
Gouree  Kooer.  It  is  therefore  plain  th| 
the  suit  is  bad  foe  misjoinder  of  causes  i 
action,  and  for  that  reason  alone  ougbt  % 
have  been  rejected  before  hearing.  If.  ho* 
ever,  we  look  at  the  case  of  Ram  Khelawol 
and  Kirat  Narain  against  Lall  BeharW 
separately  from  that  of  the  Mussamut,  wesfl 
that  these  plaintiffs  have  no  ground  upoi 
whicii  they  can  compel  Lall  Beharee  spce^ 


*  iS  VV.  R.  140. 

t  12  VV.  R.  (P.  C.)r,, 
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T  to  perform  his*conlract  with  ihem. 
clear  from  their  own  statements  in  the 
t  that  there  was  no  consideration  for  the 
Ifiged  contract,  and  that  Lall  Beharee  might 
Phdraw  from  it  at  any  time  he  chose  before 
lormancc*  Their  suit  against  him  there- 
fails,  and  with  it  goes  all  claim  to  the 
erly  in  the  hands  of  Mussamut  Oudh 
r.  It  follows  that  the  whole  suit  for 
ssion,  so  far  as  concerns  these  plaintiffs, 
rightly  dismissed.  The  case  of  Mussamut 
ree  Kooer  against  Lall  Beharee  stands 
n  somewhat  firmer  ground  than  that  of 
misjoined  co-plaintiffs.  It  is  alleged  in 
plaint  that  she  gave  money-consideration 
her  purchase  in  the  shape  of  Rs. 
,  and  that  the  whole  of  this  had  been  paid. 
therefore  possible  that  she  is  entided 
Insist  upon  specific  performance  of  her 
ract  of  purchase  by  her  vendor.  But 
appears  by  the  contract  itself  that  this 
or  is  not  Lall  Beharee  alone,  but  Lall 
aree  jointly  with  Ram  Khelawun.  She 
not  then  have  her  right  adjudicated  upon 
%  a  suit  wherein  only  Lall  Beharee  is  a 
(tfendant,  and  the  matter  is  certainly  not 
jlended  by  the  fact  that  Ram  Khelawun  is  a 
lil*plaintiff'  with  her.  Consequ^tly,  as  re- 
jtods  her,  the  suit  must  also  be  dismissed. 
PBt  we  think  this  ought  to  be  without  pre- 
"ce  to  her  right,  if  any,  to  bring  a  fresh 
upon  the  same  cause  of  action.  Then, 
to  the  claim  on  the  part  of  Kirat  Narain 
h  for  a  declaration  of  right,  we  think 
there  is  no  ground  whatever  shown  in 
plaint   upon   which   he   or   any  of  the 

K miffs  are  entitled  to  such  a  declaration. 
\  plaint  is  entirely  silent  as  to  any  acts  of 
he  defendant,  or  any  conduct  on  the  part  of 
|be  defendant  seriously  threatening  the  right 
'p  the  possession  of  any  of  the  plaintiffs  in 
ios.  14  and  1 5.  From  some  petitions  which 
lave  been  referred  to,  but  which  are  not  set 
mt  in  the  plaint,  we  learn  that  the  defendant 
fid,  in  general  terms,  on  one  occasion,  deny 
Lall  Beharee  Singh's  right  to  a  certificate 
irfaich  would  enable  him  (Lall  Beharee)  to 
recover  the  debts  of  one  Joy  Surun  Dutt  Singh, 
ittd  also,  at  the  same  time,  denied  his  title  to 
ihe  property  which  is  the -subject  of  this  suit, 
lacluding  Nos.  14  ^nd  15,  as  well  as  the 
iftst.  But  a  mere  general  denial  of  Lall 
^aree's  title  on  such  an  occasion  as  that  is 
iot  a  hostile  act  which  would  justify  a  Civil 
poart  in  issuing  an  injunction,  or  in  taking 
iBy  other  measure  for  the  protection  of  the 
fioprietor.  And  it  does  not  appear  that 
Ibis  denial  in  any  degree  impeached  Kirat 
ingb*s  right  of  possession.    It  has  been 


long  held  in  this  Court  that  a  hostile  act, 
which  rs  necessary  to  justify  a  declaration  of 
right  under  section  15  of  the  Civil  Procedure 
Code,  must  be  one  which  would  entitle  the 
plaintiff  to  some  substantial  remedy  in  the 
way  of  in  junction  or  otherwise,  other  than  a 
mere  declaration  of  right,  if  the  Court 
thought  proper  to  grant  it.  We  therefore 
think  that  the  whole  claim  fails,  and  that 
this  appeal  should  be  dismissed  with  costs, 
subject  to  the  reservation  in  favour  of  Mus* 
samut  Gouree  which  has  been  already  men-* 
tioncd. 


The  1 2th  December  1873. 

Present : 

The  Ilon'blc  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sales  for  Arrears  of  Re  venae — Auction -pur- 
chaser's right  to  measure— Act  VIII.  (B.C.) 
of  1869,  s.  38. 

Case  No.  24  l  of  1873. 

Miscellaneous  Regular  Appeal  from  an 
order  passed  by  ihe  Collector  of  Chiiia" 
gong,  dated  ihe  3rd  April  18 jj. 

Abdool  Baree  and  others  (Opposite  Party), 

Appellants, 

versus 

Nitfyanund  Koondoo  and  others  (Petitioners), 

Respondents. 

Baboo  Ram  Chunder  Milter  for  Appellants. 
Mr,  Loive  and  Baboo  Aukhil  Chunder  Sen 

for  Respondents. 

Where  an  auction>purchaser,  at  a  sale  for  arrears  of 
Government  revenue,  applied,  under  Act  VI IK  (B.C.)  of 
1S69,  s.  3S,  for  measurement  of  the  purchased  estate, 
and  no  objection  was  made  in  the  first  instance  on  the 
score  of  ability  to  measure  by  the  ryots,  held  that  the 
am^licant's  right  to  measure  was  undoubted. 

Per  Glover,  J. — A  zemindar  cannot  insist  upon  a  mea- 
surement simply  by  alleg^ing  inability  to  measure,  but 
must,  in  ordinary  circumstances,  prove  such  inability. 

Kemp,  J. — The  petitioners,  respondents 
before  this  Court,  purchased  the  property  at 
a  sale  for  arrears  of  Government  revenue, 
and  were  placed  in  possession  by  the  Collec- 
tor. They  then  applied,  under  the  provisions  of 
section  38  of  Act  VIII.  (B.C.)  of  1^69,  to  the 
Civil  Court  for  a  measurement  of  their  pur- 
chased estate.  The  Civil  Court,  after  taking 
into  consideration  the  documents  filed  by  the 
petitioners,  which  consisted  of  their  sale-cer- 
tificate and  the  return  of  the  Collectorate 
officer  who  placed  them  in  possession  of  the 
purchased  estate,  ordered  the  measurement 
to  take  place,  and  directed  the  Collector  to- 
undertake  the  duly.  At  first  the  ryots  and 
other  dependent  talookdars  petitioned  stating 
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that  the  object  of  this  application  on  the 
part  of  the  auction-purchasers  was  to  break 
up  their  tenures  which  existed  from  before 
the  perpetual  settlement,  but  ihey  did  not  in 
their  first  application  to  the  Court  state  that 
the  petitioners  were  not  unable  to  measure 
the  lands,  inasmuch  as  they  were  able  to 
ascertain  who  were  the  parties  liable  to  pay 
rent  in  respect  of  these  lands.  Subsequently, 
they  expressed  their  willingness  to  point  out 
the  lands  to  the  auction-purchasers.  A  con- 
siderable amount  of  official  correspondence 
took  place  between  the  Subordinate  Judge 
and  the  Collector,  the  Collector  holding,  and 
I  think  properly  holding,  that  he  was  only 
acting  ministerially  in  the  matter,  and  that 
he  was  not  a  competent  authority  to  dispose 
of  the  questions  raised  in  the  two  petitions 
of  the  ryots.  The  case  ended  in  a  decision 
of  the  3rd  of  April  1873  passed  by  the  Col- 
lector, in  which  he  directs  that  the  measure- 
ment should  be  proceeded  with.  This  being 
a  regular  appeal,  I  have  briefly  stated  the 
facts  of  the  case. 

The  grounds  now  taken  are  that,  under 
the  circumstances  set  forth  in  the  petiti9n  of 
the  appellants,  of  the  3rd  of  March  1873, 
the  proprietors  had  no  right  to  make  a  mea- 
surement under  section  38  of  Act  Vlll.  (B.C.) 
of  1869  ;  that  it  was  only  under  particular  cir- 
cumstances that  proceedings  under  that  sec- 
tion can  come  into  operation ;  and  that,  when 
these  circumstances  were  denied  by  the  peti- 
tioners, an  issue  ought  to  have  been  raised, 
evidence  taken,  and  the  point  decided  before 
the  measurement  was  ordered  to  be  made. 

Speaking  for  myself,  I  am  clearly  of 
opinion*  that  in  this  case  the  auction-par- 
chasers  were  entitled  to  a  measurement. 
Under  section  25  of  Act  VlII.  (B.C.)  of  1869, 
every  proprietor  of  an  estate  or  tenure  or 
other  person  in  receipt  of  the  rents  of  an 
estate  or  tenure,  has  the  right  of  making  a 
general  survey  and  measurement  of  the  lands 
comprised  in  such  estate  or  tenure,  or  any 
part  thereof,  the  only  limitation  to  this 
power  being  when  he  is  restrained  from 
doing  so  by  express  engagement  with  the 
occupants  of  the  lands.  Such  being  the 
general  right  vested  in  the  proprietor  of  an 
estate,  the  petitioners  were  competent  to 
apply  to  the  Court  under  section  38  for  a 
measurement  of  the  lands.  That  section 
lays  down  that,  if  the  proprietor  of  an  estate 
or  tenure  or  other  person  entitled  to  receive 
the  rents  of  an  estate  or  tenure  is  unable  to 
4neasure  the  lands  comprised  in  such  estate 
ar  tenure,  or  any  part  thereof,  by  reason  that 
be  cannot  ascertain   who  are  the  persons 


liable  to  pay  rent  in  Respect  of  the  lam 

any   part   of   the   lands   comprised   ihei 

such  proprietor  or  other  person  may  a[ 

to  the  Court  for   a   measurement,  and 

Court  on  such  application  shall  order 

lands   to    be    measured.      In.  the    pet 

applying  for  a  measurement  the  grounds < 

the    inability    of  the    auction -purchaser 

measure   are   set   forth   very   much    in 

words  of  the  Act  itself.     As  already  £tat< 

there  was  no  objection  in  the  first  insts 

on  the  part  of  the  ryots  that  the  auctii 

purchasers  were  able  to  measure  the 

as  they  were  in  a  position  to  ascertain 

were    the    persons   liable   to   pay   rents 

respect  of  the  lands,  and  I  do  not  find 

provision   in  this  section  under  which 

Civil    Court   was   bound    to    take    evid< 

before  passing  an  order  directing  the 

surement  to  take  place  ;  but,  be  that  a»j 

may,  in  this  case,  I  am  clearly  of  opisM 

that,  inasmuch  as  no  objection  was  made 

ihe  score  of  ability  to  measure  by  the  rye 

and  that  any   objection   subsequently 

was  an  after- thought,  the  right  of  the 

tioners   to   measure   is   undoubted.     A^aii 

under  section  2  of  Act  Vlll.  (B.C.)  of  1! 

which  was  ej^acted  to  amend  the  procedure  1 

suits  between  landlord  and  tenant,  every 

is  entitled  to  receive,  from  the  person  to  wl 

the  rent  of  the  land  held  or  cultivated 

him    is   payable,    a   pottah   containing 

quantity  and  boundaries   of   the   land, 

amount  of  annual  rent,  and  the  instalmei 

in  which  the  same  is  to  be  paid.     Now, 

this  case,  which  is  the  case  of  an  aucii( 

purchaser  who  must  be  completely  abroad 

to  the  state  of  his  purchased  property,  nnh 

assisted   by   the   late   proprietor  or  by 

amlah  of  the  late  proprietor,  if  a  ryot 

to  apply  to  him  under  section  2.  of  the  A< 

for  a  pottah  containing  the  quantity  and  tl 

boundaries  of  the  land  occupied  by  him,  tWj 

auction-purchaser,    unless    he    has,    und^ 


section   38,  a 


right 


to  measure,   would  bl 


unable  to  grant  the  pottah  which  the  la* 
directs  him  to  give  to  the  ryot.  | 

For  these  reasons,  I  am  of  opinion  tJi4| 
this  appeal  must  be  dismissed  with  cost^ 
payable  by  the  appellants.  I 

Glover^  J. — The  circumstances  of  ihiSi 
case  are  very  exceptional,  and  therefore  ldo| 
not  wish  to  dissent  from  the  decision  which 
has  just  been  given  by  Mr.  Justice  Kemp, 
but  1  wish  to  guard  myself  against  bemg^ 
supposed  to  lay  down  the  principle  ihat  any 
zemindar  can  insist  upon  a  measurement 
simply  by  saying  that  he  is  unable  to 
measure  the  land.     I  think  under  ordinary 


40 


Civil 


THS   WEEKLY   REPORTER. 


Rulings, 


105 


jnmstances  thai  he  ^ught  to  prove  his 
IhIuj  before  he  is  entitled  to  ask  for  a 
loureinent  under  the  section. 

I  concur  in  dismissing   the  appeal  with 


The  1 2th  December  1873. 

Present : 

Hon  ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

ioasness — Res-judicata— Act  VlII.  of 
s.  2 — Conveyance — Test  of  Bo;ia  Fides. 

Case  No.  226  of  1873. 

:ial  Appeal  from  a  decision  passed  by  the 

Officiating  Judge  0/  Patna^  dated  the  ijth 

xptember  i8j2^  affirming  a  decision  of  the 

'udder  Moonsiff  of  that  District,  dated  the 

i-^^ih  January  18 J2. 

;;  Fatteh  Singh  (one  of  the  Defendants), 

Appellant  J 

i 

I  versus 

pitssamut  Luchmee  Kooer  alias  Bhugobutty 
I  Kooer  (Plaintiff),  Respon'ifnt, 

fr.  M.  M.  Ghose  2ind -Badoos  Door g a  Mo- 
hun   Dass   and    Boodh    Sein    Singh  for 
,  Appellant. 

I  Baboos    Chunder   Madhub  Ghose   and 
Tarucknath  Sen  for  ResDondent. 

;  A  suit  dismissed  for  and  on  the  cause  of  misjoinder 
iir  multifariousness,  cannot  be  said  to  have  been  heard 
lU determiaed  within  the  meaning  of  Act  VIII.  of 

i  Where  a  deed  of  conveyance  is  signed  and  handed 
ifter,  the  best  mode  of  testing  its  bona  fides  is  to 
imtiaize  the  act&of  the  parties  which  follow,  parti- 
jbUHy  whether  consideration  is  given  or  possession 

Phear,  J. — In  this  case  some  little  difficul- 
^occarred  during  the  argument  of  the  appeal 
in  ascertaining  what  was  ihe  true  nature  of 
tlic  plaintiff's  -suit;  and  we  have  since  had 
the  plaint  translated  in  full.  The  iransla- 
fon  is  in  these  words  :  "  Suit  for  obtaining 
"a  decree  for  realization  of  decretal  monejT, 
"principal  with  interest^  and  costs  covered 
r^  by  a  decree  dated  the  30th  of  December 
^  1869,  passed  on  a  bond  dated  the  30th  July 
^*  1869,  by  an  auction-sale  of  3  cowries  out  of 
"  5  cowries  of  Mouzah  Makawan.  Pergunnah 
fKveatpore,  held  by  defendant  No.  i,  pledged 
T  m  the  bond,  by  setting  aside  a  nominal  and 
.  fraadulcnt  kobala  dated  the  2nd  July 
*'  1869,  set  up  by  defendant  No.  2  on  the 

part  of  defendant    No.    i,    who,   having 
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come  to  P.itna,  caused  it  to  be  executed 
to  defraud  your  petitioner  and  other 
creditors ;  and  also  for  setting  aside  a 
miscellaneous  proceeding  dated  the  26ih 
March  1870,  allowing  the  objections  of  the 
defendant  No.  2  in  execution-case,  laid  at 
Rs.  83 1-5-9 :V,  being  the  decretal  money  as 
per  account  given  below.  The  cause  of 
action  arose  from  the  date  of  the  miscella- 
neous proceeding  allowing  the  objections 
of  the  defendant  No.  2.  Before  this,  a  suit 
was  brought  for  the  reversal  of  the  kobala 
sought  to  be  reversed  in  the  present  suit, 
as  well  as  a  kobala  set  up  by  Kali  Singh, 
another  purchaser.  That  suit  was  dismiss- 
ed, as  if  it  was  struck  off,  on  the  i6ih 
August  i8*/0,  without  trial.  The  present 
suit  is  for  the  reversal  of  one  kobala  only. 
It  is  prayed  that  a  decree  may  be  passed. 
As  your  petitioner  is  an  uneducated  lady, 
and  her  husband,"  &c.,  &c. 

It  seems  to  us  that  the  suit  on  the  face  of 
this  plaint  is  simply  a  suit  to  have  it  declared 
that  the  property  which  the  plaintiff  sought 
to  take  in  execution  for  the  purpose  of 
getting  satisfaction  of  a  decree  which  he 
had  obtained  ag'ainst  the  ist  defendant,  Dabee 
Singh,  was,  at  the  time  of  his  application  for 
execution,  the  property  of  Dabee  Singh,  and 
liable  to  be  taken  in  execution  to  satisfy  his 
judgment-debtors. 

It  was  argued  on  the  part  of  the  defend- 
ant that  the  suit  was  something  more  than 
this  ;  that  it  was  a  suit  upon  the  bond  itself 
for  the  purpose  of  obtaining  the  benefit  of 
the  mortgage  which  was  "the  object  of  that 
bond.  But  this  could  not  be  so  fqr  several 
reasons.  In  the  first  place,  in  this  suit  the 
plaintiff  seeks  to  recover  a  sum  of  money 
vjiich  had  been  already  decreed  to  him 
against  Dabee  Singh.  If  this  had  been  a 
suit  for  the  purpose  of  realizing  the  benefits 
of  the  bond,  then  one  of  the  principal  ques- 
tions in  this  suit  would  have  been  what  was 
the  amount  of  the  money  secured  by  this 
bond,  and  what  amount  remained  due  thereon 
to  the  plaintiff  at  the  time  when  the  suit  was 
brought.  That  question  could  not  possibly 
have  been  determined  by  the  previous  decree 
for  two  substantial  reasons  :  The  first  is  that 
the  previous  decree  was  a  decree  against  one 
of  the  present  defendants  only,  namely, 
Dabee  Singh  ;  and  the  second  reason  is  that 
that  decree  was  merely  a  money-decree 
passed  under  the  special  provisions  of  the 
Registration  Act  upon  the  fooling  of  a 
specially -registered  bond.  There  could  not, 
therefore,  be  any  decree  against  the  properly 
itself.     It  amounted,  at  the  most,  to  a  decree 
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for  a  certain  specified  sum  of  money  against 
Dabee  Singh  alone. 

But,  taking  this  plaint  to  be  of  the 
character  which  has  already  been  described, 
it  was  first  objected  by  the  special  appellant 
that  it  is  barred  by  the  effect  of  section  2 
of  the  Civil  Procedure  Code. 

On  the  face  of  the  plaint  itself,  it  appears 
that  a  previous  suit  was  brought  against 
Fulteh  Singh  for  substantially  the  same  pur- 
pose as  the  present  suit  is  brought,  namely, 
to  set  aside  the  claim  which  the  2nd  defend- 
ant, Futleh  Singh,  made  to  this  properly  as 
against  Dabee  Singh  upon  the  foundation  of 
a  deed  of  conveyance  to  him  from  Dabee 
Singh  ;  and  that  this  suit  was  dismissed  on 
the  1 6th  August  1870. 

The  plaint  goes  on  to  slate  that  it  was 
dismissed  without  trial  ;  and  we  find  from 
the  decree  itself,  which  is  in  evidence, 
that  it  was  dismissed  for  misjoinder  ;  it  must 
rather  have  been  for  misjoinder,  not  of 
parties,  but  of  distinct  causes  of  action, 
which  is  in  other  words  multifarious.  There 
is  no  doubt,  we  understand,  that  this  was 
the  result  of  that  suit ;  and  the  question 
now  is  whether,  in  the  event 'of  a  suit  being 
dismissed  in  that  way  and  for  that  cause,  the 
cause  of  action,  upon  which  the  suit  was 
founded,  has  been  heard  and  determined 
within  the  meaning  of  section  2  of  the  Civil 
Procedure  Code. 

It  does  not  appear  that  there  is  any 
authority  directly  upon  this  point  to  be  found 
in  the  decisions  of  our  Courts.  But  we 
think,  on  referring  to  English  authorities,  ihat 
ihis  disnyssal  of  a  suit  for  and  on  the  cause 
of  misjoinder  or  multifariousness  is  a  dis- 
posing of  ihe  suit  before  hearing  ;  and  that 
the  suit  cannot,  under  ihose  circumstances,  be 
said  to  have  been  heard  and  determined,  fn 
the  ca§e  of  Powell  vs.  Cockerell,  which  ife 
reported  in  4  Hare's  Reports,  ihe  suit  had 
come  on  to  be  heard,  and  it  was  pleaded  that 
it  was  multifarious. 

The  Vice- Chancellor  says,  page  562: 
"  But,  when  ihe  paity  does- not  demur  for 
*'  multifariousness,  it  is  not  an  objection 
**  which  he  can,  as  of  right,  insist  upon  at 
'•'  the  hearing.  At  the  hearing  of  the  cause, 
*'  it  very  generally  happens  that  one  of  the 
"  mischiefs  of  multifariousness  has  been 
"  incurred  ;  and,  if  there  is  no  future  evil  to 
**  be  incurred  by  it,  there  is  no  reason  why  the 
**  Court  should  not  exercise  a  discretion  in 
"  making  or  refusing  to  make  a  decree." 
•  And  the  Vice-Chancellor  previously,  in 
lift  case  of  Benson  vs.  Hadfield,  had  come  to 
ibe  like  conclusion.    He  there    said  that 


(( 


i< 


it 


(page  40)  "  if  the  defendant  does  not 
the  objection  in  limine^  the  Court,  co 
ing  the  mischief  as  already  incurred, 
not,  except  in  a  special  case,  ailoir 
prevail  at  the  hearing." 

It  seems  to  be  clear  then  that  the  obj 
to  a  suit  on  the  ground  of  multifariou 
or   misjoinder   of  causes    of  action  is 
objection  to  the  hearing  of  the  suit ;  an 
it   prevails   at    whatever    time,    it     has 
effect  of  preventing  a  determinalion  as 
hearing.     Now,  under  the  Procedure  A 
1859,  the    Court   would   have  done  bu 
insteaa  of  dismissing  the  suit,  to  havesim 
rejected  it.     But  the  fact  that  the  Court 
in  form  passed  a  decree  dismissing  the 
does  not  alter  the  character  of  the  det 
ation.     It  seems  to  us  that  the  suit   has 
been,  within  the  meaning  of  section  2  of 
Civil   Procedure    Code,,    heard    and   d 
mined.      Accordingly,    we    think    that 
objection   must   fail,   and  that   the  pr 
suit   taken  in    the   shape    which    has 
already  mentioned,  ought  to  have  beenf 
heard  and  determined  by  the  Courts  be 

On  looking  at  the  judgment  of  the  Lo 
Appellate   Court,  we  are  not  satisfied 
^the  suit  ha^there  been  in  effect  tried  as 
suit  of  this  kind.     The  simple  issue  whet" 
or  not  the  plaintiff  was  entitled  to  take 
property   in   execution   as   the   properly 
the  I  St  defendant,  Dabee  Singh,   attheti 
when  he  attached  it  in  execution,  has  ne 
been  distinctly  framed  and  tried  by  ei 
of  the  Courts  ;  though,   no  doubt,  we  can 
perceive  from  the  judgpent  of  the  first  Couit 
that  the  principal  facts  relevant  to  this  issw 
were,  with  a  good  many  others  not  relevant, 
in  contest  between  the  parties  at  the  trial 
before  the  IMoonsiff.      The  Lower  Appellate 
Court   seems   to  have   placed  its   decisiooi 
mainly   upon  the  suspicious  circumstancef  i 
which  attended    the  execution  of  the  deed] 
put  forward   by  the   2nd  defendant  as  hiS; 
title-deed,  and  came  to  the  conclusion  from 
general  considerations  only  that  this  deed 
was  a  collusive  deed  fraudulently  concocted 
in   order  lo  defeat   creditors.     It  does  not 
seem   that  the  Court  directed  its  attention 
very  seriously  to  the  question  whether  that 
deed  was  a  binding  deed  as  against  the  is( 
defendant  Dabee  Singh,  and  did  really  pass 
to  the  2nd  defendant  Dabee  Singh's  rifhts 
to  the  property.     If  it  did,  and  if  it  were 
made  prior  to  the  plaintiff's  attachment,  then 
the  plaintiff  would  have  no  right  to  take  thai 
property  in  execution  of  his  decree.    We 
suppose  that  there  is  no  dispute  about  the 
genuineness  of  the  document  itself  in  this 
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iect,  namely,  that*  it  is  a  document 
paHy  signed  by  the  ist  defendant.  The 
tttloa  then  seems  to  be,  did  the  ist 
icDdant  by  signing  this  document  and  hand- 
{ it  over  to  the  2nd  defendant  pass  to  him 
^.proprietary  rights  in  the  property  :  was 
l^a  real  dealing  with  the  property  ? 

jTbe  best  mode  of  testing  this  is  to 
ptinize  narrowly  the  acts  of  the  parlies 
Ich  followed  upon  the  execution  of  the 
id;  particularly  to  inquire  whether  any 
isideralion  exisied  or  was  given  for  this 
reyance ;  and  again,  whether  ths  pur- 
ir  upon  the  fooling  of  this  conveyance 
actual  possession  of  the  property. 

'hese  points  do  not  appear  to  have  been 
dcularly  inquired  into  by*  the  Lower 
sllate  Court.  The  Judge  makes  a 
jral  reference  to  the  cO-malik's  evi- 
:e,  bojt  it  is  not  clear  that  he  came  to 
|fe  conclusion  of  fact  that  Dabee  Singh 
Iceived  the  rents  and  profits  of  the  property, 
(ter  his  conveyance  to  I'utteh  Singh,  in 
A)staDtially  the  same  manner  as  he  did 
fefore:nor,  indeed,  that  the  co  malik's  tes- 
tanony  goes  to  this  extent. 

I  On  the  whole,  then,  we  thiiit  it  best  to 
prerse  the  decision  of  the  Lower  Appellate 
Jourt,  and  remand  the  case  to  that  Court  for 
atrial  upon  the  issue  which  was  first  men- 
pned. 

I  Costs  will  abide  the  event. 


The  17th  December  1873. 

Presenf  : 

The  Hoa'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Fraud— Limitation. 

Case  No.  396  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Chitlagong,  dated  the  Jjrd 
September  18^2,  reversing  a  decision  of 
the  Aloonsiff  of  Kungunneaj  dated  the 
25th  July  1872, 

Jan  Ali  Chowdhry  (PlalniiiT),  .^l/Z^/Az;//, 

versus 

Tarinee  Churn  Rukheet  (Defendant), 
Respondent, 


Baboo  Aukhil  Chunder  Sen  for  Appellant. 
Baboo  Sreenath  Banerjee  for  Respondent. 

A  suit  ajrainst  an  a,:;:ent  for  the  recovery  of  m  oncy, 
under  Act  VIII.  of  186^,  s.  30,  though  brought  within 
three  years  after  the  termination  of  the  ajjency,  was 
held  to  have  been  barred  as  not  having  been  brought 
within  a  reasonable  time  from  the  date  of  tha discovery 
of  the  fraud  alleged  against  the  ag^ent. 


Kemp,  J. — The  plaintiff  is  the  special 
appellant.  It  appears  that  he  previously 
sued  the  defendant  under  section  30  of 
Act  VIII.  of  1869  (B.C.)  for  the  delivery  of 
accounts.  In  that  suit  it  was  found  that 
the  agency  had  determined  more  than  one 
year  before  the  suit  was  brought,  and  that 
suit  was  dismissed  as  barred.  The  plaintiff 
appealed  to  the  High  Court,  and  the  High 
Court  on  the  30th  July  1871  dismissed  the 
special  appeal.  The  present  suit  is  brought 
also  under  section  30  for  the  recovery  of 
money  in  the  hands  of  the  defendant  as 
agent. 

Now,  as  already  observed,  it  was  found  in 
the  former  suit  that  the  agency  teiminated 
in  Aghran  1230  Muggee.  The  present  suit 
is  brought  within  three  years  it  is  true,  but 
only  after  two  years  and  several  months  had 
elapsed,  and  it  was  also  found  in  the  former 
case  that  after  the  determination  of  the 
agency  in  1230,  ihe  plaintiff  look  charge  of 
the  estate,  and  appointed  another  tehsildar, 
who  made  the  collections  for  the  y^rs  1230, 
1231,  and  1232  Muggee. 

We  therefore  think  with  the  Judge  that 
the  present  suit  for  the  recovery  of  money 
in  the  hands  of  the  agent  is  barred,  inasmuch 
as  it  has  not  been  brought  within  a  reason- 
able time  from  the  date  upon  which  the 
alleged  fraud  was  discovered.  It  is  clear 
that  in  this  case  the  plaintiff  had  three  years 
wiihin  which  he  might  have  examined  any 
accounts  delivered  to  him,  or  might  have 
compared  the  collections  made  from  the  ryots 
with  the  receipts  granted  to  them  by  the 
defendant.  Not  having  done  so,  we  think 
that  he  has  omitted  by  his  own  negligence 
and  laches  to  do  what  the  law  enjoined  him 
to  do,  namely,  to  satisfy  himself  wiihin  a 
reasonable  time  that  this  money  had  been 
collected  by  the  defendant.  • 

The  special  appeal  is  dismissed  with  costs. 
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The  i8ih  December  1873. 
Present : 
The  Hon'ble  J.  B.  Phear,  Judge, 

Suit  for  Arrears  of  Rent— Fair  and  Equitable 
Rate—Act  VIII.  (B.C.)  of  1869,  s.  5. 

Case  No.  1600  of  1873. 

Special* Appeal  from  a  decision  parsed  by 
the  SuhordincLte  Judge  of  Nuddea,  dated 
the  joth  April  18'/ j,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District ^ 
dated  the  2'jth  April  i8'j2, 

Oomanund  Roy  and  another  (Plaintiffs), 

Appellants^ 

versus 

Sreekant  Chowdhry  and  others  (Defendants), 

Respondents. 

Baboo  Obhoy  Churn  Dose  for  Appellants. 
Baboo  Doorga  Doss  Duit  for  Respondents. 

In  a  suit  to  recover  arrears  of  rent  from  a  tenant 
having  a  rijht  of  occupancy,  where  the  only  dispute  is 
as  to  the  rate  of  rent  which  the  defendant  is  bound  to 
pay,  the  rate  which  the  defendant  has  previously  paid 
should  be  held  to  be  fair  and  equitable  within  the 
meaninjT  of  Act  VIII.  (B.C.)  of  ibOp,  s.  5,  unless  the 
contrary  is  shown. 

This  is  a  suit  brought  .by  the  plaintiff 
against  his  tenant  to  recover  arrears  of 
rent,  and  the  only  question  is  what  is  the 
rate  of  rent  which  the  defendant  is  bound 
to  pay.  It  seems  that  the  defendant  is  a 
tenant  navj^ng  a  right  of  occupancy,  and 
therefore  according  to  the  provisions  of 
section  5,  Act  Vlll.  (B.  C.)  of  1869,  he  is 
bound  to  pay  rent  at  a  fair  and  equitalrle 
rate.  If  there  is  any  dispute  between  the 
defendant  and  the  plaintiff  as  to  what  is  the 
fair  and  equitable  rate,  then  the  rale  pre- 
viously paid  by  the  defendant  should  be  held 
to  be  fair  and  equitable,  unless  the  contrary 
is  shown  in  the  present  suit.  Now  it  has 
been  proved  by  the  plaintiff  in  this  case  to 
the  satisfaction  of  boih  the  Courts  below 
that  the  defendant  has  since  1865  paid  the 
plaintiff  rent  at  the  rate  of  4  Rs.  7  annas 
9  pie  on  more  than  one  occasion  ;  and  conse- 
quently unless  it  be  shown  to  the  satisfaction 
of  the  Court  that  this  is  not  a  fair  and  equi- 
table rale  to  be  paid  for  the  land  which  is 
the  subject  of  the  suit,  the  plaintiff  is  entitled 
to  recover  rent  at  that  rate.  As  far  as  I 
understand  the  case  which  has  been  put 
before   the   Court,    the   defendant   has    not 


adduced  any  evidenfe  whatever  to  shcnrj 
this  is  not  a  fair  and  equitable  rate  of 
He  has  produced  some  evidence  to  shoi 
he  paid  that  rate  of  rent  under  a  mil 
hension  as  to  his  obligation  to  do  so. 
said  that  he  paid  it,  because  -he  thongi 
was  bound  to  pay  it  according  to  the 
of  the  decree  passed  against  a  former 
from  whom  he  bought  his  tenure,  and 
now  urged  that  this  (Jecree  was  realljrj 
no  binding  force  as  against  the  defenc 
Neither  of  the  Courts  below,  however, 
found^lhat  that  decree  was  not  a  really 
tive  decree  ;  and  if  it  was  an  effective  d< 
binding  upon  the  former  tenant,  it  mustj 
binding,  so  far  as  it  goes,  upon  the  pi 
defendant  who  stands  in  the  shoes  of 
former  tenant.  But  the  question  before 
Court  is  not  so  much  whether  that  d( 
is  a  binding  decree  against  any  one  as 
ther  the  rate  of  rent  which  has  been 
under  it  is  a  fair  and  equitable  rate  of 
for  this  land.  It  seems  to  me  that,  as  \\ 
I  can  see,  there  has  been  no  real  contc 
either  of  the  Courts  below  upon  this  poii 
Again,  it  has  been  argued  liiat  inasi 
as  plaintiff  was  bound  by  his  contract 
the  Goveriynent  at  the  time  when  he 
this  contract  to  remit  to  his  ryots  a  cei 
portion  of  their  rents,  therefore  someil 
must  be  remitted  at  any  rale  upon  this 
This  is  the  argument  as  I  understand 
But  in  the  first  place,  it  is  diflicult  to 
how  any  stipulation  between  the  Go^ 
ment  and  the  plaintiff  could  be  used  as 
dence  between  the  defendant  and  the  ph 
iff  in  the  present  matter.  Even  if  it  be 
dence,  it  cannot  affect  or  bear  upon 
question  what  is  the  fair  and  equitable 
of  rent  which  the  defendant  ought  10 
to  the  plaintiff  for  this  land.  It  may  betl 
plaintiff  when  he  took  the  land  from 
Government,  agreed  to  remit  to  his  ryotsj 
certain  portion  of  their  rents,  but  that 
did  not,  I  suppose,  oblige  him  as  against 
Government  to  keep  the  rents  of  his 
at  the  same  level  point  during  the  wl 
period  of  their  holding.  It  must  be 
open  to  the  plaintiff  upon  good  cause  to  si 
that  the  rale  of  re^t  of  any  particular 
ought  to  be  raised.  It  appears  that 
against  the  predecessor  of  the  defendant 
plaintiff  had  succeeded  in  raising  the  rci 
and  that  the  defendant  has  accordingly 
the  increased  rent.  He  must  continue  1 
pay  that  rent  until  he  shows  to  a  Coi 
competent  to  determine  the  matter  ihat 
rent  is  not  a  fair  and  equitable  rent.  UfOBJ 
the  whole,  it  seems  to  me  that  on  the  fiadi^ 
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Uie  Lower  AppellaTe  Court  the  plaintiff 
i  entiiled  to  a  decree  for  the  rent  at 
f  rale    of  Rs.  7    4  annas    9  pie  which  be 

eed.  Accordingly,  the  decision  of  the 
r  Appellate  Court  must  be  varied,  and  in 
ice  of  it  a  decree  must  be  given  for  rent  at 
U  rate  with  costs  to  the  special  appellant. 
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The  i8[h  December  1873. 

Prtifttt: 

[on'ble  F,  B.  Kemp  and  F.  A,  Glover, 
Judgts. 

H-judicAU— ActVIII.  of  1859,  s.  3. 

Case  No.  454  of  1B73. 

[Apptal  from  a  dicition    pasmi  ■  by 

\ubordinale    Judge    of    Chitlagnng, 

\  ike    iS'h   January    iSjj.   reversing 

of   tht    Moonnff   of   Ptilna, 

Wjikt  6lh  Novembir  tSj^. 

Kdlob  Sircar  (Defendant),  Appellant, 

Inn)  Biswas  {^Xi^nKx^),  Respondent, 
\B.  p.  Evans  and   Babn^   Srunath 
Sanerjee  for  Appellanl. 
thunder  Madhub  Ghost  and  Romesh 
tder  Mitter  for  Respondent. 

>.by 
father 

plaintiff 


which  t 


:  falhr 


•  paitjr  etthei 

M,  y. — The  oniy  point  for  decision  in 

whether  the  suit  of  the  piajntiif 

dander  section   z  of  Act  Vlll.  of 

■Tbe   Moonsiff  was   of  opinion   that 

ler  Bnil  insiiluied  by  Raj  Doollub 

^inst  Pran  Kristo  Biswas  ami  otiiers, 

ftPran  Kristo  Biswas  being  the  father 

1   plaintiff,    the    plaintllT,    who    was 

"  «ilj'  a  minor  at  the  time,  was  "  sub- 

"   represenled    by  his  father,   and 

:  the  subject-matter  of  this  suit  is 

judicata.     The     plaintiff's    suit    was 

e  dismissed. 

Subordinate  Judge  has  taken  a 
It  view  of  the  case,  and  is  of  opinion 
Bcmuch  as  the  minor  was  not  a 
G  former  suit,  either  in  person  or 
Sentition,  the  former  suit  is  no  bar 
I,  and  he  reversed  the  deci- 
litbe  MoonsilT. 

!  of  opinion  that  the  decision  of 
tdinale  Judge  is  correi 
To).  XXI. 


Before  the  provisions  of  section  1  can 
be  applied  in  bar  of  a  suit,  three  things 
must  occur:  ist,  the  cause  of  action  must  be 
same,  or  must  be  the  immediate  subject 
of  decision  in  the  case;  znd,  that  in  the 
former  case  the  point  must  have  been 
decided  by  a  Court  of  competent  jurisdiction ; 
and  3rd,  that  the  parties  must  be  the  same, 
either  actually  or  by  representation.  Now, 
it  is  clear  in  this  case  that  Pran  Kristo  Biswas 
was  sued  in  his  personal  capacity,  and  that 
the  minor  was  not,  actually  or  by  represent* 
ation,  a  party  to  the  former  suit. 

We  concur  with  the  Subordinate  Judge 
in  holding  that  the  suit  is  not  barred  under 
section  2,  Act  VIII.  of  1859.  The  case 
must,  therefore,  go  back  to  be  tried  on  the 
merits  as  directed  by  the  Subordinate  Judge, 
the  special  appeal  being  dismissed  with 
costs. 


The  aind  December  1873. 

Presenl: 

The  Honble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Fntud— Umitatioii— Act  XIV.  of  1859,  %.  9. 

Case  No.  257  of  1871. 

Regular  Appeal  from  a  decision  patted  by 
the  Judge  of  Midnapore,  dated  tht  aglh 
Augutt  iSya, 

Dwarkanatb  Bhooya  and  others  (Plaintiffs), 
ApptUanIs, 


Rajah  Ajoodhya  Ram   Khan  and  another 
(Defendants),  Respondenlt. 

Saboot  Kal'et  Mohun  Dots,  Romesh  Chun- 
der  Mitter,  and  Bhowante  Churn  Dull 
for  Appellants. 

Tht  Advocalt-General  and  Messrs.  J.  T. 
Woodroffe  and  R.  T.  Allan,  and  Babtot 
Bhyrub  Chundir  Banerjee  and  Ashoolosh 
Dhur  for  Respondents. 

Where  a  pliiol  suiEciently  alleged  that  plalntiSi, 

being  entitled  to  propeily,  were  ousted  from  iti  enjoy- 
ment  under  colour  of  a  (ictitiou9  revenue  sale  in  pursu* 
ance  of  a  fraudulent  contract,  the  fraud  having  been  10 
contrived  as  to  make  plaintiffs  believe  that  they  had  do 
right  of  action  at  all,  it  was  held  (hat  the  atlegations, 
if  true,  showed  that  the  plaintiffs  had  been  Eept  by 
fraud  fcom  a  Icnawledge  of  their  right  of  action,  and 
brought  the  case  within  Act  XIV.  of  ittjg,  a.  g. 

Markby,  J. — This  was  a  suit  to  recove? 
possession  of  two  hoodahs  or  portions  of  a 
pergunnah  and  the  price  paid  for  certain 
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property  taken  up  by  Government  for   a 
canal. 

The  plaint  states  that  four  pergunnahs  of 
which  the  names  are  given  constituted  the 
zemindaree  of  Rajah  Ajeet  Singh,  deceased  : 
that  on  the  death  of  the  Rajah's  two  widows, 
Mohun  Lall  Khan,  the  father  of  the 
defendant  Ajoodhya  Ram,  was  in  wrongful 
possession  of  the  zemindaree,  whereupon  a 
kinsman  of  the  Rajah  brought  a  suit  against 
him,  when  it  was  found  that  neither  party 
had  any  interest  in  the  property,  but  that 
the  ancestors  of  the  plaintiffs  were  the  heirs. 
That  upon  this  being  discovered,  Mohun 
Lall  Khan  gave  up  to  the  ancestors  of  the 
plaintiffs  the  two  hoodabs  now  sued  for;  the 
ancestors  of  the  plaintiffs  relinquishing  all 
claims  on  the  rest  of  the  zemindaree. 

The  plaintiffs  say  that  the  two   hoodahs 
were  in  the  possession,  first  of  their  ancestors 
and  then  of  themselves,  and  that  whilst  they 
were  so  held,  the  defendant  Ajoodhya  Ram 
without    their    knowledge    mortgaged    the 
whole  zemindaree,  including  the  two  hoodahs 
(for  so  we  read  the  plaint)  to  persons  who 
have  been  called  the  Debs.     This   was   in 
1843-44.     In    1847,   the   Dsbs  obtained   a 
decree  of  foreclosure,  anfl  sold  their  decree 
to  one  Abbott,  who  (as  the  plaint  alleges) 
took  possession    of  the  entire   zemindaree 
except  the  two  hoodahs  which  remained  in 
the  possession  of  the  plaintiffs   as  before. 
Subsequently    (they    say)     the     defendant 
Ajoodhya  Ram  brought  a  suit  to  set  aside 
the  decree  for  foreclosure,  and  whilst  that 
suit  was  pending,  Abbott,  in  order  to  defeat 
the  claim,  fraudulently  contrived  to  get  the 
propert/  sold  for  arrears  of  revenue,   when 
it  was  purchased  by  Mc Arthur  who  was  a 
party  to  the  fraud,  and  who,  under  colour  of 
that  sale,  dispossessed  the  plaintiffs  in  June 
1848.     It  is  then   stated   that   the   property 
subsequently  passed  into  the  hands  of   the 
defendant  Sidhee  Nuzzur   Ali   Khan,   and 
that    in    the     year     i860     the    defendant 
Ajoodhya  Ram  brought  another  suit  for  the 
recovery  of  possession  of  the  entire  zemin- 
daree by  redemption  of  the  mortgage  and 
setting  aside  this  fraudulent  sale ;  and  that 
upon  this  the  plaintiffs  became  aware  of  this 
fraudulent  sale. 

The  plaint  then  proceeds  to  state  that 
"  although  the  defendant  No.  1  had,  in  his 
''examination  in  the  said  suit  on  the  ist 
"October  i860,  admitted  the  right  of  your 
"petitioners,  and  declared  that  he  had  no 
^*  intention  of  injuring  it,  yet,  when  the  said 
^case  was  finally  decided  by  the  Hon'ble 
*'  High  Court  on  the  4th  September  1 867  in 


"his   favour,   he,   in  •execution  of   the 
"  decree,  entered  into  a  compromise  withl 
"defendant  No.   2  on  the   3rd    Scpl 
"1870   in   the   Hon'ble  High    Conit, 
"  under  that  compromise  took  possession! 
"aforesaid  two  hoodahs  belonging  to 
"petitioners  between  the  12th  and  the 
"of  Assin  1278.     The  value  of  184  b< 
"  9  cottahs  3  chittacks  of  land  sitaate  In 
"villages  as  per  schedule  given  below  in' 
"said  two  hoodahs  taken  up  for  the 
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Rs.    922-4-12,    was    along'   with 
"value  of  other  lands  held  in  deposit  is 
"  Collector's  office,  and  he,  the  said  defe^ 
"No.  I,  withdrew  the  said  sum  on  the 
"November  1870,  23rd  and  30th  J 
"and  25th  February  1871." 

With  this   plaint  the   plaintiffs    filed 
solehnama  here  referred    to,  the    copy 
certain  answers    made   by   the    defend 
vakeel  in  the  former  suit,  and  certain  ^ 
documents  in  support  of  their  case. 
•  The  plaintiffs  further  state  that  their 
of  action  arose  in  September  i860, 
they  discovered  the  fraudulent  sale. 

A  very  full  written  statement  was  pot 
by  the  defendant,  which  it  is  not  nece 
to  advert  lo^at  length,  as  the  case  has 
disposed  of  upon  the  allegations  contained 
the  plaint. 

The  District  Judge  raised  17  issues, 
which,  for  the  present  argument,  the  fo " 
ing  only  seem  to  us  to  be  material : — 

(I.)  Does  the  plaint   disclose   any  cz 
of  action  entitling  the  plaintiffs  to  maim 
this  suit  as  against  defendant  No.  i  ? 
(2.)  Is  the  said  plaint  defective  for 
compliance  with  the  provisions  of  sectioe 
of  the  Code  of  Civil  Procedure,  and  can 
decree  be  pronounced  herein  against  delei 
ant  No.   I  jointly  with   defendant  No.  t 
and,  if  not,  ought  not  the  said  suit  to  " 
dismissed  ? 

(5.)  Is  this  suit  barred  by  limitation? 
The  District  Judge  did  not  Uke  asf. 
evidence,  but  dismissed  the  suit  on  the  grooai^ 
that  the  plaint  did  not  disclose  any  cause  rf! 
action  against  ;he  defendants,  and  thatdtfj 
suit  was,  on  the  face  of  the  plaint,  baned  bjf  j 
limitation.  He  also  tiismissed  the  suit  againaf' 
the  defendant  Nuzzur  Ali  Khan  on  otto 
grounds,  and  that  part  of  the  decree  is  nd 
appealed  against. 

The  only  question,  therefore,  now  to  ba 
considered  is  whether  the  suit  was  rig^ 
dismissed  on  the  above  grounds  as  against 
the  defendant  Ajoodhya  Ram. 

The  plaint  seems  to  us  clearly  to  state  a 
cause  of  action,  and  (as  we  understand  the 
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lent)  the   Distriot  Judge,   though    he 
with  the  first  issue  and  the  fifth  issue 
^ly,  and  determines  hoth  in  the  re- 
sot's  favour,  has  suhstaniially  dealt  with 
on  one  ground  only,  namely,  that  on 
face  of  t];ie  plaint  the  suit  is  barred  by 
ion. 

plaintiffs  admit  in  the  plaint  that  they 
^dispossessed  in  1 848,  and  it  was  therefore 
for  them  to  show  how  they  claimed 
»tion  from  the  operation  of  the  statute 
^limitations  which  would  ordinarily  bar 
claim.     This  they  did  by  relying  upon 
9  of  Act  XIV.  of  1859.  The  section 
Ides  that  :  *'  If  any  person  entitled  to  a 
of  action  shall  by  means  of  fraud 
V9t  been  kept  from  the  knowledge  of  his 
such   right  or  of  the  title  upon 
ich  it  is  founded,  or  if  any  document 
LTj  for  establishing  such  right  shall 
hve  been  fraudulently  concealed,  the  time 
kited  for  commencing  the  action  against 
person  guilty  of  the  fraud  or  accessary 
^reto,  or  against  any  person  claiming 
^dirougb  him  otherwise  than  in  good  faith 
A  for  a  valuable  consideration,  shall  be 
l*^Kieciu)Qed  from  the  time  when  the  fraud 
became  known  to  the  person  injuri- 
»Iy  affected  by  it,  or  when  he  first  had 
the  means  of  producing  or  compelling  the 
iproduction  of  the  concealed  document/' 
The  District  Judge,  relying  upon  a  deci- 
to  of  Mr.  Justice  Phear,*   held   that   as 
plaint  did  not  state  that  the  knowledge 
iheir  right  of  action  was  kept  back  from 
plaintiffs   by  fraud,   section  9  did   not 
^ly.    He  also  held  that  the  defendant  did 
claim  the  property  in  dispute  through 
sar  All    Khan,   and    therefore    (as   we 
ierstand   the  judgment)   not   through   a 
geraon  guilty   of   fraud;   for  which  reason 
pbo  he  considered  that  section  9  afforded  the 
jlaintiffs  no  exemption. 

The  allegations  in  the  plaint  appear  to  us 
*^aeatly  to  state  that  the  plaintiffs  being 
■.  «Bthled  to  property,  and  being  in  enjoyment 
^^creof,  were  ousted  under  colour  of  a  ficti- 
■5?°^  ^^^«i^e  sale,  in  pursuance  of  a  frau- 
|«jj«nt  contract  between  Abbott  and  Mc- 
|«nJmi.  It  is  urged  tlfat  this  was  no  fraud 
[^Dst  the  plaintiffs.  It  seems  to  us  it  was 
"^  fraud  against  every .  person  who  was 
.  wrectly  injured  by  it.  The  primary  object 
I *}^  fraud  was  to  defeat  the  claim  of  the 
Weodant  Ajoodhya  Ram;  but  if  the 
[Vainiiffs  were  also  ousted  by  it,  it  was  as 
^ch  a  fraud  against  them  as  anybody  else. 
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It  is  also  said  (and  this  is  the  ground  taken 
by  the  District  Judge)  that  the  plaintiffs 
were  not  kept  by  fraud  from  a  knowledge  of 
their  right  of  action ;  that  they  knew  of 
their  title,  and  they  knew  that  they  were 
ousted  ;  and  that  there' was  no  concealment, 
because  Abbott  and  McArthur  were  under 
no  obligation  to  disclose  the  wrong  which 
had  been  done  by  them.  But-  we  do  not 
quite  understand  this  reasoning.  McArthur 
and  Abbott  had  by  a  fraud  ousted  the  plaint-  • 
iffs  from  the  possession  of  their  property. 
The  fraud  was  so  contrived  as  to  make  the 
plaintiffs  believe  that  they  could  have  no 
rig*ht  of  action  at  all ;  for  the  transaction 
was  made  to  assume  the  appearance  of  a 
revenue  sale.  The  very  essence  of  the 
fraud  I  was  giving  to  the  transaction  this 
appearance,  and  the  concealment  of  its  true 
nature ;  and  we  consider  that  Abbott  and 
McArthur  did,  by  concealing  the  true  nature 
of  the  transaction  between  them,  and  by 
carrying  on  fictitious  proceedings  under  the 
revenue  law,  conceal  from  the  plaintiffs  their 
right  of  action  to  recover  the  property. 
This  is  sufficient. 

The  case  before  INJr.  Justice  Phear  was 
wholly  different.  There  was  in  that  case  no 
fraud  at  all ;  not  even  the  breach  of  an 
obligation  which  the  law  would  enforce,  and 
therefore  section  9  could  not  apply. 

The  other  question  is  whether  the  defend- 
ant claims  through  a  person  guilty  of  fraud 
otherwise  than  in  good  faith  and  for  valuable 
consideration.  This  question  appears  to 
have  been  decided  by  the  District  Judge 
against  the  plaintiff  upon  the  allegations 
contained  in  the  plaint  and  the  dScuments  > 
filed  by  the  plaintiffs.  As  this  is  a  question 
which  in  our  opinion  ought  to  be  tried  upon 
Ae  evidence,  we  do  not  wish  to  comment  at 
length  upon  this  point  of  the  case.  It  seems 
to  us  sufficient  to  say  this.  If  the  allega- 
tions in  the  plaint  are  true,  the  defendant 
Ajoodhya  Ram  had  never  any  title,  and  knew 
that  he  never  had  any  title  to  the  property 
now  in  dispute.  He  has  the  bare  possession, 
which  possession  he  received  (if  the  plaint 
be  true)  from  a  person  whom  he  knew  to  be 
holding  by  fraud.  It  seems  to  us,  therefore, 
that  independently  of  any  construction  that 
may  be  put  upon  the  documents  filed  by  the 
plaintiffs,  the  plaintiffs'  allegations  if  true 
bring  the  case  within  the  9th  section,  and 
that  the  course  taken  by  the  District  Judge 
in  dismissing  the  suit  on  this  ground  wgs 
premature.  ^ 

We  think  it  would  be  better  to  ra^se  speici- 
fically  in  the  issues  the  questions  which  arise 
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under  section  9,  and  upon  these,  together 
with  the  other  issues,  the  case  will  be 
remanded  for  trial.  The  costs  oE  the  Court 
below  and  oE  this  appeal  will  be  disposed  of 
by  the  District  Judge  when  he  has  finally 
heard  the  case. 


The  iind  Decemher  1S75. 

Prttent: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Snrrcnder  of  Oakbilas— Act  VIII.  of  1859, 

a.  132, 

Case  No.  631  of  1873. 

Sptcial  Appeal  from    a  decision  passed  by 

the    Subordinate    Judge    of    Rajshahye, 

daled  the  32nd  December  i8y2,  reversing 

a  decision    of  Ike    Moonsiff   of  Naliore, 

dated  the  i6th  May  iSja. 

Soondur  Monee  Debia  and  others  (Plainli'Ss}, 

Appellants, 

Kripa  Moyee  Debia  (Defendant), 

Respondent, 

Baboos  Romesh  Chunder  Milter  and  Hem 

Ckunder  Banerjee  ioT  Appellants. 

Baboo  Mohinte  Mohun  Roy  for 

Respondent, 

Where  dakhllas  are  ordered  to  be  given  up  in 
accordance  with  Act  VIII,  of  isjy,  s.  ijj,  the  Conn  U 
bound  to  Hi  «  lime  within  which  they  should  be  given 
up. 

Glover,  J.— We  think  the  Subordinate 
Judge's^  order  is  wrong.  The  plainiiff 
appears  to  have  had  a  sufficient  cause  of 
action  in  the  neglect  of  the  defendant  to 
give  up  to  him  the  dakhilas  which  hu  hvi 
received  from  the  superior  holder,  the  put- 
needar.  It  may  be  that  no  pecuniary  loss 
has  resulted  to  the  appeilanis  on  this  account, 
but  in  [he  first  place  the  contract  was  that 
the  defendant  should  take  the  dakhiias  from 
the  putneedar,  and  make  them  over  then  and 
there  to  the  plaintiffs,  and  it  was  only  a 
secondary  part  of  thai  contract  that  in  case 
of  any  loss  accruing  from  the  putneedar 
suing  the  dur-putneedar  for  the  rent,  the 
defendant  was  to  make  good  the  same  with 
costs  and  interest.  The  second  portion  of 
the  contract  was  distinct,  and  it  is  clear  that 
there  was  an  agreement  for  giving  up  the 
dakhilas  quite  irrespective  of  the  question 
of  any  loss  that  might  accrue  by  reason  of 
»ny  suit  for  rent  that  might  be  brought  by 
Ae  putneedar. 


Now,  it  is  admitteii  that  the  defendi 
not  given  up  these  dakhilas,  and  tbati 
is  a  sufficient  cause  of  action  to  the  pll 

Then,  as  10  the  loss,  it  is  by  no 
clear  that  ihe  plaintiffs  haic  not  soS 
not  in  money,  at  least  in  incopvcDieiK 
risk  from  the  neglect  of  the  defei 
give  up  the  receipts ;  for  instance, 
plaintiffs  had  been  called  upon  in  any 
provL-  tlieir  title  as  dur-pulneedars, 
woulil  have  found  it  esiremely  difficult! 
so  without  these  receipts.  The  Mi 
has  ordered  the  defendant  to  give  i 
dakhifas,  and  if  she  fails  to  do  SO,  t 
Rs.  130  to  the  plaintiffs  as  damages. 
appeals  to  be  in  accordance  with  scciu 
of  the  Procedure  Code,  with  this  exo 
that  ihe  Court  was  bound  to  fix  a  lime 
which  the  documents  were  to  be  given 

We  restore  the  judgment  ot  the 
Court  with  costs  in  all  the  Courts  agl 
the  defendant,  adding  a  prov: 
dakhilas  are  to  be  given  up  within 
month  from  the  date  of  this  ordei 


The  iind  December  1873. 
Present : 

The  Hon'ble  F.  IJ,  Kemp  and  F.  A.  Gl 
Judges. 

Act  VIII.  of  i8S9,  s.  337— Coramoa  [ 
Appeal. 

Case  Xo,  515  of  1873. 
Special    Appeal  from   a    decision   j 
the    Suburdinale    Judge   of  CkiW^ 
daUd  ihe  lalh   December  i8y2,  rfM 
a    decision    of  the  Moonsiff  of  A 
ckunee.  dated  the  i6lh  September  i9f 

Shaikh  Mahomed  SaefooUah  {Phmdji 

Appellant, 

versus 


Shaikh  Ani 


rAli  and  others  (Defend 
Respondtnls. 


Baboo  Gopeenath  Mookerjet 
Appellant. 
Mr.  J.  S.  Rocfifort  for  Respondei«i 

In  n  ~Lilt  in  which  the  defence  of  Ihe  two  dcfa 
ss  a  ciiiiinion  one  to  the  extent  of  denying  Ibstj 
f  had  any  suchmokurruree  r>'otee  title  u  he  at 
decision  went  on  the  gram 


itin  h. 


Viri.of  iSjg,  s.  337.  was  apt 

and  one  defendant  aiunc  mighl  appeal. 

Glover,  J. — Two  points  are  raised 
special  appeal :  1st,  whethei  the  app 
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[Jfadgewas  a  properone,  inasmuch  as  the 
lant  No.  I,  who  was  the  principal  person 
ined  against  by  the  plaintiff,  did  not 
;  and,  snd  whether  the  Judge  has  not 
litted  an  error  in  law  in  reversing  the 
m  of  tiys  first  Court  without  consider- 
^ibe  question  of  the  plaintiff's  right  of 
icy. 

regard  to  the  first  point,  there  seems 
no  reason  why  the  appeal  could  not  be 
led  on  the  appeal  of  the  defendant  No.  2 
The  case  of  the  defendants  was  a 
one  to  this  extent  that  the  plaintiff 
ioo  right  whatever  to  the  land,  an*d  that 
no  mokurruree  ryotee  title  such  as  he 
The  defendant  No.  i  claimed  the 
tfer  himself,  and  stated  that  he  had  made 
to  his  wife,  the  defendant  No.   2, 
the  defendant  No.  2  stated  that    she 
It^Len  a  lease  from  the  defendant  No.  i. 
tvo  defendants  undoubtedly  combined 
same  defence  to  the  effect  that  the 
IS  bad  no  mokurruree  title,  and  either 
two  could  have  appealed  against  the 
)osiff's  decision.     The  decision  of  the  first 
proceeded  on  a  ground  common  to 
They  claimed  the  land  to  be  theirs, 
ItfaeMoonsiff 's  decision  went  on  the  ground 
^ the  plaintiff  had  a  title  against  both  the 
int  No.  I  and  the  defendant  No.  2, 
he  gave  a  decree  against  both  of  them. 
^D  337  will  therefore  apply  to  this  case, 
the  appeal  was  properly  heard  at  the 
ICC  of  the  defendant  No.  2  alone.     The 
reported  in    2  Weekly  Reporter,  page 
does  not  seem  to  go  contrary  to  this 
of  the  case.     It  is  said  there  by  one  of 
ted  Judges  who  formed  the  majority 
Court  that   section   337  only  applies 
cases  where  the  Court  below  has 
^  decree    against    several    persons, 
'r  plaintiffs  or  defendants,  upon  a  find- 
of  law  or  fact  which  applies  to  all  the 
alike.    It  seems  to  us  that  it  cannot 
^tended  that  the  finding  of  the  Moonsiff 
aw  equally  against  the  defendant  No.  i 
•pinst  the  defendant  No.  2  on  the  same 
»d8  and  for  the  same  reasons. 
1  the  second  ground  of  special  appeal, 
^rainkthe  Subordinate 'Judge  was  wrong, 
'^decided  the  case  against  the  plainiiff, 
*i^  the  decision  of  the  first  Court  on  the 
that  the  plaintiff  had  failed  to  prove 
Wwoua  possession  of  the  land  in  dispute 
fixed  rate.    This  was  not  the   whole 
y  put  forward  by  the  plaintiff  in  his 
he  first  declared    that    he    had   a 
ree  title,  and  also  stated  that  he  had 
t  title  to  the  land  by  long  possession. 


undoubtedly  meaning  to  raise  an  issue  as  to 
whether  he  was  not  entitled  to  hold  the  land 
on  a  right  of  occupancy.  The  Moonsiff 
understood  it  in  this  way,  and  fixed  an  issue 
on  the  point  which  he  decided  in  favour  of 
the  plaintiff.  The  Subordinate  Judge  has 
ignored  this  part  of  the  case  altogether,  and 
has  treated  it  as  if  the  plaintiff  had  elected 
to  stand  or  fall  upon  his  mokurruree  title. 

We  think  the  Subordinate  Judge  ought  to 
take  this  point  in  consideration,  and  before 
giving  a  decree,  which  has  the  effect  of  oust- 
ing the  plaintiff  from  lands  of  which  he  has 
been  in  possession,  on  the  defendant's  own 
admission,  for  more  than  10  years,  he  ought 
to  see  whether  by  reason  of  his  having  been 
in  possession  of  the  lands  for  12  years 
prior  to  suit,  the  plaintiff  has  acquired  a 
right  of  occupancy  and  a  title  to  retain 
possession  of  them  as  against  the  zemindar 
(defendant).  The  case  is  remanded  for  the 
purpose.    Costs  to  follow  the  result. 


The  23th  November  1873. 

Present  : 

Sir  James  W.  Colvile.  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Admission— Mahomedan  Law— Heirship  con- 
stituted by  Acknowledgment— Act  XXVII.  of 
z86o. 

On  Appeal  from  the  High   Court  of  judica- 
ture at  Fort  Wiltiam  in  Bengal* 

^  Mirza  Himmut  Bahadoor 

versus 
Sahebzadee  Begum  and  another. 

In  an  application  By  H,  E,  and  B,  for  a  certificate 
under  Act  XXVII.  of  i860,  on  proof  of  heirship  to  a 
deceased  Mahomedan  lady,  it  was  admitted  that  H  and 
E  were  the  sons  of  the  deceased,  and,  as  such,  claimed 
her  property  : 

Held  that  such  an  admission  did  not  necessarily 
imply  that  H  and  E  were,  to  all  intents  and  purposes, 
brothers  and  heirs  to  each  other;  and  that  to  give  such 
an  effect  to  the  admission  would  be  to  carry  the  doctrine 
of  heirship  constituted  by  acknowledgment  further 
than  is  warranted  by  the  principles  of  the  Mahomedan 
Law. 

This  was  a  case  in  which  Mirza  Himmut 
Bahadoor    was    the    plaintiff,     Sahebzadee 

*  From  the  judgment  of  Kemp  and  Glover,  JJ.,  i^ 
Regular  Appeal  No.  17  of  1869,  decided  13th  December 
18^—12  W.  R.  51a. 
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Begum  and  Mussamut  Bismultah  Begum, 
one  being  the  widow,  and  the  other  the  ille- 
gitimate sister,  of  Mirza  Ekbal  Bahadoor. 
were  defendants.  The  case  of  the  plainiif! 
was  that  he  was  one  of  the  co-heirs  of  Mirza 
Ekbal.  If  this  point  were  decided  in  his 
favour,  other  questions  would  arise  respect- 
ing the  title  of  the  widow  to  dower,  and  the 
title  of  the  sister  to  maintain  possession  of 
certain  property  of  Ekbal  which  she  was  pos- 
sessed of  ;but,  if  the  question  of  heirship  be 
decided  against  Mirza  Himmut,  none  of  these 
questions  arise ;  and  their  Lordships  are  of 
opinion  that  the  judgment  of  the  High  Court 
is  right,  which  decided  this  question  against 
him. 

In  the  Court  below  a  question  was  raised 
on  which  a  good  deal  of  evidence  was  given, 
and  which  was  discussed  at  great  length, 
whether  or  not  Mirza  Himmut  and  Ekbal 
were  the  legitimate  sons  of  their  mother 
Baratee  and  their  father  Modenarain  Singh  ; 
but  the  Court  below,  as  well  as  the  Court 
above,  have  come  to  the  conclusion  that  there 
was  no  marriage  between  their  parents,  and 
it  must  be  taken,  and  indeed  is  admitted,  that 
they  were  illegitimate.  The  Court  below 
held,  however,  that,  notwithstanding  this 
illegitimacy,  and  notwithstanding  therefore 
that,  by  the  law  of  the  Shea  sect  of  the 
Mabomedans  (which,  by  admission  of  parties, 
applies  to  this  case),  the  plaintiff  would 
not  be  heir  of  Ekbal,  that  Ekbal  had  so 
acknowledged  the  plaintiff  to  be  his  heir,  that 
the  plaintiff  abquired  that  status,  and  was 
entitled  to  succeed  to  his  property  as  such. 
The  High  Court,  agreeing  with  the  Court 
below  tipon  the  first  question  as  to  the  legiti- 
macy, reversed  its  decision  upon  the  second 
point,  being  of  opinion  that  there  was  no 
proof  of  any  such  acknowledgment  on  the 
part  of  Ekbal ;  and  the  sole  question  before 
their  Lordships  now  is  whether  or  not  there 
was  such  an  acknowledgment.  There  is  no 
question  that,  under  the  Mahomedan  Law, 
acknowledgments  may  be  made  of  such  a 
kind  as  to  operate,  not  merely  as  admissions, 
but  as  actually  conferring  certain  descriptions 
of  status,  among  others  a  status  of  heirship, 
limited  or  general,  as  the  case  may  be,  upon 
the  persons  acknowledged.  With  respect  to 
acknowledgments  of  relationships,  their 
Lordships  have  been  referred  to  Mr.  Baillie's 
"Digest  o{  Mahomedan  Law,"  Part  I., 
published  in  1865,  and  they  find  it  there 
thus  laid  down :  "  The  acknowledgment  of 
4. "  a  man  is  valid  in  regard  to  five  persons — his 
«^' father,  mother,  child,  wife,  and  mowla, 
*'  because,  in  all  these  cases,  he  acknowledges 


''  an  obligation,  and  <t  is  not  valid  ezcei 
**  these,"  and  then,  further,  after  giving 
of  those  acknowledgments  which  have 
stated  to  be  valid,  on  page  406 
found :  *'  The  acknowledgment  of  a 
"  not  valid  with  respect  to  an^  other 
'^  than  those  before  mentioned,  such 
"  brother,  or  a  paternal  or  a  maternal  uj 
'*  the  like,"  so  that,  if  this  passage  stood 
out  further  explanation,  it  would  lead 
conclusion  that,  by  the'Mahomedan  Lai 
acknowledgment  of  one  person  by  am 
his  brother,  and  as  such  his  heir  and  si 
sor,  ^ould  have  no  validity.  Howeveri 
passage  is  further  explained  thus  :  '* 
'*  it  is  said  that  the  acknowledgment  of 
''  is  not  valid  with  respect  to  any  other 
"those  above  mention^,  it  is  only 
"  that  it  is.  not  obligatory  on  any  other 
"the  acknowledger  and  the  acknow] 
"  but,  with  regard  to  such  rights 
''them,  only  the  acknowledgment  is 
"  that,  if  one  were  to  acknowledge  a 
"for  instance,  having  other  heirs 
"  who  deny  the  brothership,  and  the 
"ledger  should  die,  the  brother  woui 
"  inherit  with  the  other  heirs,  nor  w( 
"inherit  from  the  acknowledger's  f^ 
"he  denied  the  descent,  bat  he  wi 
"entitled  to  maintenance,  as  agaii 
"acknowledger  iiimself,  during  his 
The  acknowledgment  contended  for 
in  this,  and  this  only :  It  appears  that, 
the  death  of  the  mother,  a  proceeding  i^ 
Civil  Court  of  Gya  was  instituted  01 
20th  January  1866,  in  which  it  is 
that  Mirza  Himmut  Bahadoor,  Mirza 
Bahadoor,  and  Mussamut  Bismullah 
sons  and  daughter  of  Mussamut 
Begum,  deceased,  by  their  pleaders, 
for  a  certificate,  under  the  provisions 
XXVIL  of  i860,  on  the  proof  of 
to  the  said  Mussamut  Baratee  Begum. 
coupled  with  this  further  fact  which 
that  these  three  did,  by  some  means  or 
obtain  possession  of  some  property  beli 
to  an  elder  sister,  apparently  in  the  chi 
of  her  heirs ,  is  relied  upon  as  such  an 
ledgment  as  to  constitute  the  status 
brotherhood  and  heirship  on  the  pan 
plaintiff  to  the  defendant.  Their 
are  of  opinion  that  it  would  be 
doctrine  of  heirship  constituted  by 
ledgment  to  an  extent  to  which  it  has 
been  carried  before,  and  farther 
principles  of  the  Mahomedan  Law 
acknowledgments  warrant,  if  they 
give  such  an  effect  as  has  been  contest 
I  to  what  is  bat  an  argumentative  or  u 
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ion     at    best.    Atl    that    is    directly 

by   the   statement  in   Court  (the. 

;e  being  that  of  the  pleader  of  the 

0  is  that  the  plaintiff  and  the  defend- 

the  sons  of  Baratee,  and,  as  such, 

;d  her  property.     It  is  sought  to  deduce 

this    that  they  must  therefore  neces- 

be  taken  to  have  declared,  not  only 

tbcy  were  sons  and  heirs  of  Baratee, 
.tihat  they  were,  to  all  intents  and   pur- 

\,  brothers  and  heirs  to  each  other — 
brothers  "  is  the  term  in  the  plaint — 

that    they  were  entitled  to  succeed  to 

other*s    property,    not   only   property 

jd    from    Baratee,   but  any   property 

may  have  been  obtained  by  either  of 

from  any  source  whatever.     It  appears 

iir    Lordships  that  it  would   be  very 

ily  stretching  the  purport  of  this  docu- 

to  give  it  any  such  interpretation.     It 

not  appear  to  their  Lordships  by  any 

Ksary  implication  that  they  must  have 

led  to  constitute  each  full  brother  of 

other  for  all  intents  and  purposes  as  has 
contended.     It  may  be  that  they  sought 

avail  themselves  of  the  Soonee  Maho- 
m  Law,  whereby,  as  it  was  admitted, 
would,  although  illegitimate,^be  heirs  of 

^ir  mother.  If  that  were  so,  the  settlement 
this  document  amounts  to  no  admission  at 

bat  simply  to  a  statement  of  fact,  and  to 

inference  which  the  law  would  derive  from 
fact.     But,    be   that    as    it  may,   their 

rdships  are  of  opinion  that  it  is  by  no 
[S  shown,  and  no  inference  can  be  fairly 

[need    that  it    was  the  intention  of  the 

ies  by  this  document,  to  constitute  each 

ther,  to  the  other,  so  as  to  make  him 

heir  to  his  estate. 

f 

This  being  their  Lordships'  opinion  on  the 
JfKsiion  of  fact,  it  is  unnecessary  for  them 
IB  consider  the  question  whether  the  widow, 
Jibo  is  generally  included  with  the  other 
iharers  in  the  term  "  heirs,"  but  is  not,  like 
riiarers,  entitled,  in  the  absence  of  *^  resi- 
dnaries, "  to  a  **  return,"  is  or  is  not  an  heir  in 
tfie  sense  in  which  the  word  is  used  in  the 
iMSsage  above  cited,  and  also  in  the  passages 
itt  the  Hedaya  to  which  t^eir  Lordships  were 
inferred  in  the  course  of  the  argument,  so 
4l»t  her  existence  would  have  destroyed  the 
effect  of  the  acknowledgment  had  one  been 
yioved. 

^''  On  these  grounds  their  Lordships  are  of 
^#ptiiion  that  the  judgment  of  the  High  Court 
'fi  right;  and  they  will  humbly  advise  Her 
-Majesty  that  it  be  affirmed,  and  this  appeal 
'imtssed  with  costs. 


The  1 6th  December  1873. 

Present : 

The  Hon'ble  Louis    S.   Jackson    and   W. 

Ainslle,  Judges, 

Collectorate  Map — Evidence— Act    I.  of  Z872, 
s.  2— Increments— Purchaser's  Rights. 

Case  No.  1237  of  1873. 

Special  Appeals  from  a  decision  passed  hy 
the  Officiating  Judge  of  Dacca,  dated  the 
20th  March  i8y^,  modifying  a  decision  of 
the   Subordinate  Judge  of  Furreedpore, 
dated  the  22nd  June  i8y2, 

Gunga  Narain  Chowdhry  and  another 
(Plaintiffs),  Appellants, 

versus 

Radhika  Mohun  Roy  and  others  (Defendants), 

Respondents, 

Bahoos   Sreenath   Doss  and    Tarinee  Kant 
Bhuttacharjee  for  Appellants. 

The  Advocate-General  and  Mr,  C,  Jackson 

and     Baboos    Hem     Chunder     Banerjee, 

Chunder  Madhub  Ghose,  Sreenath  Baner- 

jee,  and  Lall  Mohun  Doss  for  Respondents. 

Case  No.  1209  of  1873. 

Radhika  Mohun  Roy  and  others  (Defendants), 

Appellants, 

versus 

Gunga  Narain  Chowdhry  and  another 
(Plaintiffs),  Respondents, 

Baboos  Hem  Chunder  Banerjee  and  Sreenath 
Banerjee  for  Appellants. 

No  one  for  Respondents. 

Where  a  Civil  Ameen  makes  a  local  inquiry  as  to  the 
situation  of  certain  disputed  lands  with  reference  to  the 
Collectorate  map  put  in  by  the  plaintiflfs,  and  not 
objected  to  by  the  defendants,  who  are  present,  and 
recognize  the  boundary  indicated  as  that  whereon  the 
inquiry  is  to  be  based,  the  map  must  be  taken  to  be  one 
which  the  parties  recognize  as  correct  and  trustworthy, 
irrespective  of  the  question  whether  it  was  prepared 
with  the  authority  of  Government. 

Where  a  mehal  which  has  been  diminished  by  dilu- 
vion  is  sold  at  auction  by  the  Collector  who  apprizes  the 
public  of  the  existing  area,  his  specification  of  such 
area  in  no  way  limits  the  terras  of  the  certificate  of  sale 
or  restricts  the  right  of  the  purchaser  from  claiming 
thereafter  any  accretion  to  the  estate;  the  increment 
bemg  always  a  contingent  right  which  the  zemindar 
has. 

Jackson,  J^.— This  was  a  suit  by  the 
plaintiffs  to  recover  possession  of  a  quantity 
of  land  which  they  claimed  as  belonging  to 
Mehal  Chuck  Nusseerpore  which  they 
purchased  at  a  sale  by  a  Collector  in  i860. 
As   regards  a    portion  of   the  land,    they 
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claimed  it  as  being    a  part    of  the    area 
actually  in  existence  at  the  time  when  they 
made  the  purchase,  and  the  rest  they  claimed 
as  being  lands  re-formed  on  the  original  site 
of  their  mehal,  and  therefore  theirs  by  the 
ordinary   law  of  the   land.     As  to  the  70 
beeghas  first  described,  the  Lower  Appellate 
Court  found  it  to  have  been  a  part  of  the 
plaintiffs'  purchased  estate,  and  gave  them  a 
decree   for  it.     But,  as  to  the  rest  of  the 
land,  the  plaintiffs'  suit  was  dismissed  on  the 
ground  that,  by  the  terms  of  the  plaintiffs' 
purchase,  they  were  entitled  to   14,000  and 
odd   beeghas  of  land  of  which  the   estate 
consisted  in  the  year  1866,  and  to  no  more. 
As  to  the  70  beeghas,  the  defendants  appeal, 
and  they  contend  that  there  is  no  evidence 
to  show  that  the  lands  in  question  were  part 
of  the  mehal  as  purchased,  and  the  learned 
Advocate-General  argues  that  the  document 
upon   which   the  plaintiffs   chiefly    rely  to 
prove  that  part  of  their  case  being  a  CoU 
lectorate  map  of  1863,  that  map,  as   not 
coming  within  the  terms,  either  of  section 
83  of  the  Evidence  Ad,  or  the  correspond- 
ing section  of  Ad  II.  of  1855,  which  was  in 
force  at  the  time  when  the  suit  commenced, 
is  not  admissible,  and  therefore  the  plaintiffs' 
suit   in  that  respect  falls   to  the   ground. 
This  map,  it  apf^ears,  was   put  in   by  the 
plaintiffs  in  the  Court  of  first  instance,  and 
was  amongst  the  documents  forwarded   to 
the  Ameen  along  with  the  instructions  to 
him  to  make  a  local  inquiry.     What  he  had 
to  do  with  that  map  was  to  ascertain  whether 
a  red  line,  subsequently  drawn  upon  it  just 
before   the    purchase   by    the   plaintiffs    to 
represent  the  amount  of  diluvion  when  the 
purchase  was  made,  did  really  embrace  any 
portion  of  the  lands  claimed  by  the  plaintiffs. 
The  defendants  did  not  then,  as  they  do  no^, 
object  to  the  admissibility  or  correctness  of 
the  map.     On  the  contrary,  they  appear  to 
have  been  present  during  the  inquiry  before 
the  Ameen,  and  to  have  recognized  this  map 
and  the  red  line  upon  it  as  a  matter  upon 
which  the  Ameen  was  to  base  his  inquiry, 
and  make  his  report.     It  seems  to  us,  there- 
fore, that,  irrespective  of  the  question  whe- 
ther the  map  came  within  the  definition  of  a 
map  prepared  with  the  authority  of  Govern- 
ment, the  objection  should  fail,  and  this  map, 
received  under    the  circumstances  we  have 
stated    and   affirmed  by  the   report  of  the 
Ameen,  must  be  taken  to  be  a  map  which 
the   parties    recognized    as   a    correct    and 
trustworthy  map.    That  being  so,  it  appears 
tcPus  that  the  Court  below  was  justified  in 
finding  upon  the  evidence  before  it  that  this 


land  did  form  a  psrrt  of  the  area  a< 
sold  to  the  plaintiffs,  and    that,    th< 
the  plaintiffs  were  justly  entitled  to  n 
it. 

As  to  the  remainder  of  the  %rea  in  dii 
the  appeal  is  on  the  part  of  the  ph 
They  complain  that  the  Judge  has  comi 
an  error  in  restricting  them  to  the 
14,000  and  odd  beeghas  as  mentioned  a 
certificate    of   sale.     On   the    face    of 
certificate,    it    appears    that    the    Coll 
certifies  one  Gopal  Kisto  Shah  of  Fm 
pore  to  have  purchased  the  whole  of 
zemindaree  rights  of  the  Government  lai 
mehal  mentioned  below,  and  after  leqi 
him  to   observe   the   rights   of    the 
tenants     and     other     persons     dec! 

that  is  to   say    whatever   zemindaree 
the  Government  had  in  the  mehal  is 
in    the    purchaser.     Then   below    coi 
specification  of  the  mehal.     That  has 
headings, — the     first,     ^^fifn     ^^1^5 
second,  «fi( ;  and  the  third,  m^\  \  Under] 
first  heading  of  specification   are  the 

that  is,  Chur  Jellalpore  Moodafut  Meer  A 
Ali  included  in  Chur  Nasseerpore,  si 
within  Pergunnah  Jellalpore,  No.  J 14. 
under  the  heading  ^fsi,  the  quantity  gi 
is  14,496  beeghas  i  cottah  if  chitta< 
and  under  ^sil  the  sum  mentioned 
Rs.  4,144-2-9,  with  an  addition  of  Rs.  41 
odd.  It  appears  that,  when  the  map  of  1 
was  made,  the  mehal  No.  214  had  an  area 
some  17,000  beeghas,  but  subsequent 
surement  shows  that  by  a  diluvion  that 
diminished  to  14,496  beeghas,  and  we 
hend  that  the  Collector,  as  a  public  01 
and  an  honest  seller,  apprized  the  pi 
that  the  existing  area  was  only  UrW 
beeghas,  and  therefore  the  Government  wow 
not  guarantee  the  old  area  of  1 7,000  beegkll 
but  only  that  which  then  existed,  and 
this  specification  in  no  way  limited 
import  which  the  words  of  the  certifi^ 
of  sale  bore,  viz,,  that  the  whole  of  ll* 
zemindaree  rights  which  belonged  to  ti»j 
Government  passed  to  the  purchaser.  Thcr*- 
are  no  words  which  tend  in  any  way  W 
restrict  the  right  of  the  purchaser  fro** 
claiming    thereafter    any    accretioiL   Tlr' 
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rement  is  always  •  a  contingent  right 
^h  the  zemindar  has.  We  are  referred 
case  in  19  Weekly  Reporter,  page  89, 
^obundhoo  Bose,  appellant,  in  which  in 
se  somewhat  similar  the  learned  Judges 
that  *Uhe  purchaser  of  an  estate  found 
actual  measurement  the  vear  before  to 
»ist  of  a  certain  number  of  beeghas 
a  specified  rental,  can  have  no  claim 
b  re-formations  of  land  belonging  to  the 
*^5hal  as  it  originally  stood."  That  case 
^ars  to  as  to  be  distinguishable  from  the 
mt.  There  the  purchaser  was  shown, 
only  to  have  acquired  a  smaller  area  than 
original  area  of  the  estate,  but  also  to 
covenanted  with  Government  to  pay 
[jiery  greatly  reduced  sudder  jumma. 
learned  Judges  there  speak  of  the 
ler  jumma  as  a  very  material  item, 
say :  "  The  defendant  could  have  no 
um  to  any  re-formations  of  land  belong- 
to  the  mehal  as  it  originally  stood,  inas- 
:h  as  he  did  not  buy  that  mehal,  but 
different  one  of  much  smaller  area  and 
tly  reduced  rent."  They  say :  "  In 
)pez's  case,  to  which  reference  was  made, 
plaintiff  continued  to  pay  the  original 
it  for  the  entire  mehal,  although  a  great 
f^portionof  it  had  been  diluviated,  and,  when 
^  land  re-formed  on  its  original  site,  he 
Ipcrely  recovered  what  he  had  been  paying 
[jcnt  for  all  along.  Had  he  received  from 
tvemment  any  abatement  on  account  of 
le  diluvion,  he  would  not  have  recovered 
»e  re-formed  lands." 

It  is  not  shown  here,  and,  notwithstanding 
we  repeatedly  asked  the  learned  Ad  vo- 
meral, he  could  not  point  to  anything 
»ch  would  go  to  show  that  the  present 
War  jumma  is  different  from  that  originally 
«ssed  on  the  mehal.  We  should  prefer 
P  follow  the  decision  in  the  case  in  9 
F«kly  Reporter,  page  312,  Mohinee 
ft>han  Doss,  appellant,  in  which  Sir 
wes  Peacock  who  delivered  the  judgment 
Jf  the  Court  says :  "  It  is  admitted  that 
7  Ac  plaintiff  is  entitled  to  the  zemindaree 
j«f  Kootubpore,  and  that  he  is  in  possession 
J<rf  it,  and,  in  the  absence  of  any  evidence  to 
»ihow  that  the  conveyance  from  the  Govern- 
rj^ent  to  the  plaintiff  of  Kootubpore  was  so 
r*orded  as  not  to  pass  the  increment,  or  that 
^  wpresslj  reserved  increment  to  the  Gov- 
remmeDt,  it  must  be  presumed  that  the 
f^personwho  is  now  the  owner  of  Kootubpore 
^  <*  entitled  to  the  same  interest  in  the  incre- 
^Jftnt  which  be  has  in  the  estate  to  which  it 
*•»  become  annexed.  If  he  has  a  lawful 
tie  to  the  possession  of  Kootubpore,  he  has 
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^'  primd  facie  a  lawful  title  to  the  increment, 
"  and  to  recover  possession  of  it  from  the 
''  defendant.  It  will  be  a  question  between 
"  the  plaintiff  and  the  Government,  in  which 
"  the  defendant  has  no  interest,  whether  the 
"  plaintiff  is  liable  to  be  assessed  to  the 
"  Government  revenue  in  respect  of  the 
"  increment." 

It  was  also  contended  before  us  that  the 
words  of  the  sale-certificate  should  be  read 
with,  and  limited  by,  the  notice  of  the  sale. 
It  turned  out,  however,  on  inquiry,  that  the 
notice  of  sale  had  not  been  produced  by  the 
defendants,  and  is  not  on  the  record.  There- 
fore, even 'if  we  were  inclined  to  limit  the 
words  in  the  certificate  of  sale  by  those  of 
the  notice  of  sale,  we  have  no  means  of 
doing  so.  For  these  reasons  it  appears  to 
us  that  the  decision  of  the  Lower  Appellate 
Court  is  so  far  wrong,  and  that  the  plaintiffs 
are  entitled,  not  only  to  the  mehal  which 
they  purchased  as  represented  by  the  area 
then  actually  above  the  water,  but  also  to 
such  other  contingent  rights  as  every  other 
zemindar  would  have. 

In  this  view  we  think  that  the  decisions 
of  the  lower  Courts  should  be  varied,  and 
the  plaintiffs'  suit  decreed  in  full  with  costs. 


The  17th  December  1873. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Decree  ag^ainst  Joint  Property— Leg:al  Inference 
—Act  VI 11.  or  1859,  s.  203. 

*  Case  No.  307  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  tiungpore^ 
dated  the  loth  January  18'/ 3,  reversing 
a  decision  of  the  Moonsiff  of  Badhtkah^ 
dated  the  2Sih  April  1871. 

Ghotta  Shayee  (Plaintiff),  Appellant, 

versus 

Gour  Monee  Dossee  (Defendant), 
Respondent. 

Baboo  Bungskee  Dhur  Sen  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 

Respondent.  « 

On  the  execution  of  an  eX'Parte  decree  for  money  IPo 
be  paid  out  of  the  estate  of  a  deceased  party,  his  son« 
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who  had  been  arrayed  amongf  the  defendants,  as  repre- 
senting the  said  estate,  instead  of  objecttnj;  under  Act 
VIII.  of  1859,3.  203,  presented  a  petition  asking-  for 
time  to  pay  the  amount  due  under  the  decree  : 

Hbld  that  it  was  rig^ht  in  law  to  draw  the  inference 
that  the  property  was  not  the  self-acquired  property  of 
the  son,  but  the  joint  property  of  the  family. 

Glovify  y. — ^I  DO  not  think  we  should  be 
jastified  in  special  appeal  in  saying  that 
the  Subordinate  Judge's  inference  as  to  the 
liability  of  the  plaintiff  in  this  suit  was  an 
illegal  one,  or  one  that  the  circumstances  of 
the  case  did  not  warrant  him  to  draw.  The 
plaintifiP,  undoubtedly,  after  the  mokurruree 
jote  had  been  attached  in  execution  of  a 
decree,  against  his  father's  estate,  put  in  a 
petition  offering  to  pay  up  the  amount  of  the 
decree  and  asking  for  time  to  allow  him 
to  do  so.  The  Subordinate  Judge  has 
inferred  from  this  that  he  admitted  the 
receipt  of  assets  from  his  father's  estate,  and 
that  those  assets  were  justly  liable  for.  the 
debts  of  his  father. 

As  I  said  before,  the  proof  might  be  better, 
still  at  the  same  time  there  does  not  seem  to 
be  anything  wrong  in  law  in  drawing  the 
inference,  for  it  would  have  been  a  very 
remarkable  circumstance  for  the  plaintiff  to 
have  acted  as  he  did,  if  he  did  not  mean  to 
accept  the  liability  to  pay  off  his  father's 
debts,  and  section  203,  Act  VIII.  of  1859, 
upon  which  the  plaintiff  relies,  is  not  appli- 
cable to  the  present  case. 

Under  these  circumstances,  I  do  not  think 
that  we  ^ould  be  justified  in  interfering,  and 
I  would  dismiss  the  special  appeal  with 
costs. 

Kempy  y.— I  wish  to  add  a  few  words  to 
what  has  fallen  from  my  learned  colleague  in 
this  case.  The  plaintiff  in  his  plaint  admits 
that  the  disputed  property  was  attached  and 
Sold  in  execution  of  a  decree  obtained  against 
bis  father's  estate,  the  said  decree  being  No.  5 
of  1869.  He  also  admits  that  he  subsequently 
presented  a  petition  asking  for  time  to  pay 
off  the  amount  due  under  that  decree,  but  he 
states  in  his  plaint  that,  although  he  had 
presented  such  a  petition,  being  under  the 
impression  that  he  was  bound  to  pay  his 
father's  debts,  and,  in  the  hope  that  the  decree- 
holder  would  come  to  a  compromise,  he  is  by 
no  means  bound  by  the  admission  contained 
in  that  petition. 

•'  Now  it  is  clear  from  the  record  that  there 
iras  a  decree  passed  in  a  money-suit  which 
W^  decided  Qn  the  31st  of  December  (868, 


In  that  suit  Chunder  Mohun  Mnndul  was 
plaintiff,  and  Buddun  Chunder  Shaha 
Bungshee  Buddun  Shaha,    the   father 
brother  of  the  present  special  appellant, 
defendants,  and  his  widow  and  the  plaii 
were   arrayed   amongst  the    ^Jefendants 
representing  the  estate  of  Bungshee  Ba<' ' 
Shaha.    The  words  used  in  the  original 

that  is,  the  plaintiff  in  this  case.     So  that 
very  clear  from  the  terms  of  the  decree  tl 
was  arrayed  as  representing  the  estate  of 
father.     The  case  was  decided  ex  parte^ 
the  decree  was  for  the  amount  claimed 
for  costs  and  vakeel's  fees,   amounting 
Rs.  20,  to  be  recovered  from  Buddun  Cham 
Shaha,  and  from  the  widow  and  the  estate) 
the    deceased    Bungshee    Buddun    S] 
Subsequently,  on  the  execution  of  this  ex-i 
decree,  in  which   the  plaintiff,    as    all 
observed,  was  arrayed  as  representing 
estate  of  his  father,  the  plaintiff,  inst^ 
objecting  under  section   203  of  Act  Vllt'l 
1859,   presented   a  petition    to   the   C< 
asking  for  time  to  pay  the  amount  due  ui 
the  decree.  .Section  203  enacts  that, 
*'  decree  be  against  a  party  as  the  repn 
"tive  of  a  deceased  person,  and  such  d( 
*'  be  for  money  to  be  paid  out  of  the  proj 
"  of  the  deceased  person,  it  may  be  exect 
''by  the  attachment  and  sale  of  any 
"  property."    Therefore,  this  decree  being 
money  to  be  paid  out  of  the  estate  of 
deceased  person,   it  was  the  duty   of 
plaintiff,  if  he  wished  to  establish  that 
property    which   was    admittedly    attac 
though  unjustly  attached  as  he  says,  to  aj 
to    the    Court,    stating    that    the    propel 
attached  was  his  self- acquired  property, 
did  not  belong  to  the  estate  of  his  father, 
he  had  further  to  show  that  he  had  recei^ 
no  assets  from  the  estate  of  his  father ; 
instead  of  proceeding  as  the  law  lays  d« 
he  petitions  the  Court  for  time  to  pay 
decree,  and  I  think,  under  these  circumst: 
which  I  have  stated  briefly,  the  Subordi 
Judge  was  perfectly  right  in  law  in  drat 
the  inference  that  this  property  was  not 
self-acquired  property  of  the  plaintiff, 
was  the  joint  property  of  the  family,  and,j 
such,  liable  to  be  sold  in  satisfaction  of/ 
decree    against    the    estate    of    Bunj 
Buddun  Shaha. 

I  therefore  affirm  the  decree  of  the  Ix)^ 
Appellate  Court,  and  dismiss  the  specW 
appeal  with  costs  payable  by  the  appellaiK  * 
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The  19th  Dec«mber  1873. 

Present : 

Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

of  Conveyance— Construction— Conduct 
of  Parties. 

Case  No.  679  of  1872. 

ml  Appeal  from  a  decision  passed  By 
Officiating  Judge  of  Tirhoot^  dated 
29tk  May  i8'j2,  reversing  a  decision 
the  Subordinate  Judge  of  that  District^ 
fed  the  26tk  February  i8'j2, 

Lh  Loot!  AH  (Plaintiff),    Appellant^ 

versus 

ladrool  Haq  apd  others  (Defendants), 
Respondents, 

\hee  Mahomed    Yusuf  for  Appellant. 

AdvoccUe- General  and  Baboo  Chunder 
Madhub  Ghose  for  Respondents. 

in  order  properly  to  apply  and  understand  the 
of  a  aeed»  it  t>e  necessary  to  yiquire  into  the 
aces  under  which  it  was  executed,  a  Court 
ngfatly  make  such  inquiry. 

e  conduct  of  the  paities,  after  the  makings  of  an 
ireeot,  affords  a  clue  to  thdr  intentions  in  reg^ard 
leffectonly,  where  they  are  voluntary  actors  in  the 
ejauice,  not  where  it  is  made  against  their  will  by 
>n  of  a  Civil  Court. 

!62r,  J, — In  this  suit  the  plaintiff  seeks 

ver  possession  from  the  defendants  of 

e  of  certain  property  designated  as 

;ah  Birowi,  aslee  and  dakhilee. 

lere  is  no  dispute  between  the  parties 

r)o  the  plaintiff's  title  to  this  property,  or 

right  to  recover  possession  of  it,  unless 

defendants  obtained  a  right  and  title  to 

r  a  conveyance  made  in  the  year  1863  at 

auction-sale  held  in  execution  of  a  certain 

then  subsisting  against  the  plaintiff's 

or.    In  short,  the  principal  question  in 

case  is  whether  the  defendants  obtained 

to  this  property  under  the  sale  and 

yance  to  them  which  was  alleged   to 

tbeen  effected  in  18^3. 

Tow  it  need  hardly  be  remarked  that  the 

\  evidence  of  what  was  conveyed  to  them 

tbat  occasion  is  the  certificate  of  sale 

was  obtained  from  the  Court.     And 

certificate  of  sale  states  that  the  property 

ivcyed    on    that    occasion   was  Mouzah 

H,  aslee  and  dakhilee.  So  that  at  first 

it  would  seem   that  the  defendant's 

of  Utie  entirely  fails,  and  consequently 


the  plaintiff  is  entitled  to  a  decree  in  this 
case. 

However,  evidence  was  gone  into  at  the 
trial  to  show  that  the  Mouzah  Rangoon,  aslee 
and  dakhilee,  which  was  sold  to  the  defend- 
ants, was  understood  by  the  parties  to  mean, 
and  did  in  fact  mean,  something  more  than 
Mouzah  Kangoon  alone;  that  it  included 
within  it  Mouzah  Birowi,  aslee  and  dakhilee. 
It  perhaps  may  be  doubtful  whether,  had 
the  plaintiff  objected  in  the  first  instance, 
there  was  sufiScient  ground  in  this  case  for 
admitting  explanatory  evidence  of  this  kind. 
However,  the  evidence  was  taken  without 
objection  ;  and  we  will  not  say  that  this  case 
did  not  fall  within  the  class  of  cases  in  which 
the  Court  is  justified  in  looking  at  the 
circumstances  under  which  the  sale  was 
effected,  in  order  to  see  what  was  the  proper 
meaning  of  the  document  of  conveyance. 

in  the  case  of  Lord  Walerpark  vs,  Fennell,* 

•  The  Jurist,  N.  S..  ^hich  was  decided  by 
Vol.  v..  Part  I.,  1859,  the  House  of  Lords  m 
p.  1135-  1859,  the  Lord  Chan- 

cellor said,  page  1141  :  "The  construction 
"  of  a  deed  is  always  for  the  Court,  but  in  order 
"to  apply  the  provisions  (of  the  deed), 
"  evidence  is  in  every  case  admissible  of  all 
"  material  facts  existir\g  at  the  time  of  the 
"  execution  of  the  deed,  so  as  to  place  the 
"  Court  in  the  situation  of  the  grantor.  In 
"deeds,  as  well  as  wills,  the  state  of  the 
"  subject  at  the  time  of  execution  may 
"  always  be  inquired  into ;  and  as,  with 
"  respect  to  ancient  deeds,  the  state  of  the 
"  subject  at  their  date  can  seldom,  if  ever, 
"  be  proved  by  direct  evidence,  modern  usage, 
"  and  enjoyment  for  a  number  of  years,  is 
"  evidence  to  raise  a  presumption  that  the 
"^ame  course  was  adopted  from  an  earlier 
"period,  and  so  to  prove  contemporaneous 
"  usage  and  enjoyment  at  the  date  of  the 
"  deed." 

We  quote  these  words,  because  they  show 
that,  in  the  highest  Court  of  Equity  in 
England,  it  has  been  held  that  a  Court  may 
rightly,  if  it  be  necessary,  in  order  properly 
to  apply  and  to  understand  the  provisions  of 
a  deed,  to  inquire,  as  the  Courts  below  have 
done  in  this  case,  what  were  the  circum- 
stances under  which  it  was  executed.  And  . 
it  is  not  unimportant  here  that  usage, 
contemporaneous  usage,  is  one  of  the  material 
facts  which,  the  Lord  Chancellor  says,  may  be 
looked  at  for  this  purpose. 

The  facts  which  the  Lower  Appellate  Coujt 
has  considered  to  be  the  facts  of  the  case^t 
the  time  and  before  the  date  of  this  execu. 
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tion-sale  may  be  very  shortly  extracted  from 
the  judgment  of  the  Lower  Appellate  Court. 
The  Judge/ after  stating  what  he  had  to  see, 
namely,  *^  whether  Mouzah  Birowl  was  a 
"  separate  mouzah  from  Kangoon/'  says  : 
''  There  is  no  doubt  that  it  was  once  separate 
**  from  it."  "  The  Government i^goozasht 
''register  compiled  from  those  of  1167  to 
*' 1 198  chiefly  shows  that,  as  the  plaintiff 
*'  states  there  were  then  two  distinct  mou- 
**  zahs,  one  Kangoon,  asiee  mate  dakhilee, 
''  consisting  of  three  mouzahs,  and  the  other 
"  Birowl,  ^aslee  mate  dakhiUe,  consisting 
**  also  of  three  mouzahs." 

The  Judge  afterwards  discussed  the 
evidence  which  had  been  given  with  regard 
to  these  two  .distinct  mouzahs,  and  thus 
summed  up  the  facts  established  by  it : — 

**  Ail  this  evidence  proves  beyond  doubt 
**  that,  as  the  plaintiff  says,  the  Mouzahs 
**  Birowl  and  Kangoon  were  once  separate. 
"  But  that  this  was  many  years  ago ;  and 
*•*■  that,  as  the  defendants  say,  they  afterwards 
"  became  merged  into  one.  That,  at  the 
"  time  of  the  survey,  they  were  one  to  all 
''  intents  and  purposes,  and  were  then  treated 
'*  as  one,  and  that  they  have  continued  to  be 
**  one  ever  since,  under  the  merged  name  of 
**  Kangoon-Birowl,  Kangoon  being  put  first 
<'  as  it  was  the  name  of  the  mehal  (see 
"  Government  register),  though  the  area  of 
"  Birowl  was  the  larger  of  the  two ;  and 
*'  Birowl,  the  dwelling  part  of  the  mouzah, 
"  having  become  a  tolah  of  Kangoon." 

Taking  these  to  be  the  facts  relative  to 
the  connection  between  the  two  Mouzahs 
Kangoon  and  Birowl,  it  would  seem  that, 
even  in^he  view  of  the  Judge,  the  united 
mouzahs  were  known  under  the  designation 
of  Kangoon-Birowl,  and  not  under  the  name 
of  Kangoon.  And  therefore,  on  this  state  flf 
things  alone,  the  defendant  would  obtain  no 
liile  to  the  double  mouzah  by  a  conveyance 
of  a  subject  designated  by  the  name  of  the 
one  only.  His  certificate  purports  to  convey 
to  him  Kangoon,  aslee  and  dakhilee.  It  does 
not  purport  to  convey  to  him  Kangoon- 
Birowl,  aslee  and  dakhilee. 

The  Judge  also  states  what  occurred  at 
the  time  when  the  sale  was  effected.  He 
says :  **  That  Kangoon-Birowl  belonged 
**  ijmalee  to  all  the  defendants  ;  and  Mohunt- 
"  pore  and  Buswarah  to  Guzuffer  Ali, 
*'  Khosabbur  Ali,  Villayat  Ali,  and  Abbas 
"  Ali  Khan.  And  Mohwara  belonged  to 
**  these  first  three,  &c.,  &c.,  (therefore  they 
*tsaid),  Let  first  Kangoon-Birowl  be  sold  ; 
**»if  the  decree  be  not  satisfied  from  this, 
*'  then  let  other  villages  be  sold. 


"On  this,  on  the  Same  day,  the* Pi 
"Sudder    Ameen    gave    this    order, 
"  *  first  Kangoon,  after  that  Birowl,  after 
*'  *  Mohuntpore,  then  Buswarah.  &c.,  &c 
"'sold.'      Clearly    treating    Kangoon' 
"Birowl  as  separate  mouzahs»     And 
"this  unfortunate   order,  all   this    liti^ 
"has  arisen.     On   decreeing   this 
"the  plaintiff,  the  Subordinate  Judg^e 
"  laid  stress  on  this  order  as  an  ordi 
"Court.     It  appears  to  me  to  be  sii 
"  mistake  of  a  careless  mohurir." 

We  have  no  ground  for  saying  tba(J 
order  made  in  this  form  was  due  to  ihc 
of  a  careless  mohurir.     But,  even  if  it 
the  order  remained  the  order  of  the  Pi 
pal  Sudder  Ameen  ;  and  we  suppose 
must  have  been  carried  into  effect  at 
time  of  sale.     It  may  have  been   udii 
tional  on  ihe  part  of  the  judgment-cn 
to  procure  an  order  of  this  Kind  to  be  i 
Still  we  find  that  the  order  was  made, 
still  more  we  find  that  the  certificate  of 
corresponds  wiih  it.     It  seems  then  that{ 
right  inference  of  fact  is  that  the  Court 
in  truth  for  some  reason,  good  or  bad, 
Kangoon  on  I}*,  that  is  to  say,  a  part  of 
double  Moi^^ah   Kangoon-Birowl,   and 
the  whole,  so  ihat,  when  the  circumsi 
which  attended  the  sale  are  closely  V 
into,  they  do  not  appear  to  be  such 
I  give  the  defendant  any  right  to  say  that 
words  in  his  certificate   meant   more 
they  naturally  mean  of  themselves. 

Finally,  the  Judge  refers  to  the  user  of 
property   which   took   place  after  the 
He  says :     "  If  there  were  any  truth  in 
"assertion  that  the  villages  were  sepj 
"the  debtors  would  have  objected  to 
"creditor's  statement  that  they  were  ' 
"  And  then  possession  by  the  defendants ^ 
"  Birowl  as  well  as  of  Kangoon  followed 
"sale   immediately.    This   is   admitted 
"  Guzuffer   in  his  evidence  as   well   as 
"  Gholam   Abbas.     And   a  year  and  tfaj 
"quarters  afterwards,  on  the  27th  Jani 
"  1866,  in  the  petition  above  mentioned  gi^ 
"in   by  Gholam  Abbas  for   Guzuffer 
"others,   this   petition   having   been  drai 
"out  by  Guzuffer,  &c.,  it  is  clearly  stat< 
"  that  Birowl  was  a  tolah  of  Kangoon, 
"  that  *  Mouzah  Kangoon,  aslee  maU  tali 
"  *  nilam  hua/  and  the  owners  of  Birowl 
"  remained  without  suing  for  seven  yeais.^^ 

Unquestionably,  if  the  conveyance  hdcWW 
which  the  defendant  took  was  a  conveyance^ 
voluntarily  made  by  the  plaintiff's  venAJt^ 
(the  judgment-debtor),  then  the  fact,  ihathe'j 
stood   by   for  these  many  years  Mrtiile  tt"' 
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Its  were  enjoying' the  property,  which 
taken  as  belonging  to  them  ugder 
woald    be  very   strong   evidence 
mding  to  show  that  he  meant,  as 
idants  understood,  that  the  words 
aslea  and  dakhilee,  should  carry 
Rangoon,   but  also  Birowl.     The 
of  the  parties  to  an  instrument  after 
ig  of  it,  no  doubt,  generally  fur- 
clue   which  may  very  rightly  be 
trustworthy   to   their   intentions 
rd  to   the  effect  of  the  instrument 
»at  that  is  when  they  are  voluptary 
lin   the    matter   of  the   conveyance, 
jthe  present  case,  the  sale,  although  it 
Ic  by  the  judgment-debtor  to  the 
It,  was  a  sale  effected  by  the  agency 
irt  entirely  against  the  will  of  the 
It-debtor,   and  without  his  concur- 
It  may  well  enough  be  that  he  was 
misled  and  was  under  a  misappre- 
as  to  what  was  sold.     He  would 
be  allowed,  of  coarse,  to  say  that 
[bee  of  a  voluntary  deed  given  by 
But  the  matter  is  otherwise  with 
to  a   conveyance   which   has  been 
tst  his  will  without  his  concur- 
coercion  of  a  Civil  Coui;t ;  and  we 
in  such  a  case  the  mere  standing- 
several  years  is  not  a  fact  of  very 
irtance  for  the  purpose  of  ascer- 
tnie  scope  and  meaning  of  a  deed 
ranee.     To  hold  otherwise  would 
have  the  effect  of  applying  a  law  of 
to  the    plaintiff's  suit  which   the 
of  Limitation  itself  does  not  contain. 
iuct  of  the  judgment-debtor  in  view 
defendant's  taking  possession  of  the 
tinder  the  certificate  was  only  an 
lOQ,  so  far  as  it  could  reasonably  be 
of  that  which  the  judgment-debtor 
thought  was  the  force  of  the  convey- 
I(  seems  to  us  that  he  ought  not  to 
rred  in  the  present  suit  from  showing 
conveyance   was   not  in  fact   that 
at  first  thpught  it  was. 
weight  seems  to  have  been  attached 
Jodge  to  the   fact  that  these  two 
I,  Rangoon  and  Birowl,  were  at  one 
together,  and*in  that  manner  a 
a  merger  of  them  was  effected  with- 
Lion  of  their  boundaries  upon  the 
^map.    But  this  did  not  prevent  the 
>r  of  the  double  mouzah,  as  we  have 
^it  before,  from  selling  a  part  of  it,  if 
to  do  so.     It  did  not  even  extin- 
[ibe  separate  entity  of  the  two  mouzahs. 
purposes  of  convenience,  they  were 
mapped     together;     but     Birowl 


remained  Birowl,  and  Rangoon  remained 
Rangoon.  There  was  not  a  conversion,  as 
we  understand,  of  two  mouzahs  into  one 
under  a  new  distinctive  name.  Indeed,  it 
is  difficult  to  understand  how  such  a  process 
could  have  been  effected. 

The  result  is  that,  in  our  judgment,  upon 
the  footing  of  the  facts  found  by  the  Lower 
Appellate. Court,  the  plaintiff  is  entitled  to  a 
decree. 

Therefore,  we  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  affirm  that  of  the 
Moonsiff  with  costs. 


The  22nd  December  1873. 
Present : 

The  Hon'ble  W.  Ainslie  and  G.  G.  Morris, 

Judges. 

Act  VIII.  of  Z869  (B.  C),  a.  27— Limitation- 
Possessory  Suit— Plaint 

Cases  Nos.  518  and  519  of  1873. 

Special  Appeals  from  a  decision  passed  by 
Ike  Judge  of  Sarun,  dated  the  gth 
December  18^2,  affirming  a  decision  of 
the  Moonsiff  of  Pursa,  dated  the  26ih 
January  i8*j2, 

Surjoo  Pershad  (Defendant),  Appellant^ 

4 

versus 

Kashee  Rawut  and  another  (Plaintififs), 

•Respondents, 

Mr.  M.  Z.  Sandel  for  Appellant. 

Baboo  Go  pal  Lall  Miiter  for  Respondents. 

The  period  of  limitation  prescribed  by  Act  VIII.  (B.C.) 
oE  1S69  does  not  apply  to  all  suits  under  that  law  which 
was  not  intended  to  cut  down  the  remedy  of  ryots, 
farmers,  and  tenants  by  reducinE^  the  period  within 
which  they  would  be  entitled  to  brings  a  suit  on  their 
title. 

A  plaintiff,  who  succeeds  in  proving  the  facts  stated 
in  his  plaint  as  necessarily  implying  a  right  of  occu- 
pancy, may  succeed  in  a  suit  for  possession,  even  though 
he  does  not  prove  the  title  on  which  he  specifically 
relied. 
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AinsUe,  y.— This  was  a  suit  to  recover 
possession  of  a  certain  property  from  the 
defendant  on  the  basis  of  a  lease  granted  in 
the  year  1234,  and  which  had  been  continued 
as  a  lease  from  year  to  year. 

The  plaintiff  alleges  that  he  had  been 
continuously  in  possession  under  that  lease, 
until  he  was  recently  dispossessed  by  the 
defendant. 

Both  the  lower  Courts  concurred  in  giving 
the  plaintiff  a  decree. 

The  grounds  taken  in  special  appeal  are 
two :  Firsts  that  this  suit  falls  under  sec- 
tion 27,  Act  VIII.  of  1869  (B.C.);  and, 
secondly,  that  the  plaintiff  has  failed  to  prove 
the  specific  title  he  sets  up. 

It  was  admitted  that  it  had  been  ruled  under 
Act  X.  of  1859  that  suits  brought  under 
clause  6,  section  23,  were  merely  to  be 
treated  as  possessory  actions.  But  Mr.  Sandel 
contended  that  that  was  so,  because,  in  those 
cases,  the  Collector  had  only  limited  jurisdic- 
tion, whereas,  under  the  present  law,  Act 
Viri.  of  1869  (B.C.),  the  Court  being  compe- 
tent to  try  the  whole  question,  the  period 
of  limitation  prescribed  under  section  27  must 
apply  to  all  suits  brought  under  that  Act. 
The  wording  of  so  much  of  the  section  27  as 
is  applicable  to  this  suit  is  identical  with  the 
wording  adopted  in  Act  X.  of  1859,  with 
this  difference  that,  in  Act  X  ,  the  words  are : 
**All  suits  to  recover  the  occupancy  or 
possession^*  whereas  in  Act  VIII.  of  1869 
the  words  "or  possession"  are  omitted. 

At  present  we  will  pass  over  the  alter- 
ation. 

Then,  if  we  take  the  words  as  identical  in 
effect,  we  must  take  it  for  granted  that,  when 
the  Legislature  passed  Act  VIII.  of  1869, 
they  had  before  them  the  construction  that  had 
been  judicially  put  upon  clause  6,  section ^6, 
Act  X.  of  1859.  Therefore,  we  must  sup- 
pose that,  when  they  adopted  the  same  form 
of  words,  they  intended  to  convey  the  same 
meaning.  If  it  had  been  intended  to  cut 
down  the  remedy  of  ryots,  farmers,  and 
tenants,  by  reducing  the  period  within  which 
they  would  be  entitled  to  bring  a  suit  on 
their  title  from  twelve  years  to  one  year,  we 
should  have  expected  to  find  this  intention 
carried  out  by  specific  words,  and  not  left  to 
be  gathered,  the  form  of  words  remaining 
the  same,  merely  from  a  change  of  forum. 

Then,  as  to  the  dropping  of  the  words 
"or  possession,"  we  think  that,  if  anything 
is  to  be  inferred  from  this,  it  is  rather  in 
•favour  of  the  construction  that  we  put  upon 
the  words  that  remain  in  the  present  law. 
The  words  "  occupancy  or  possession  "  are 


either  co-extensive, '  or  one  of  them 
mor^  extensive  meaning  than  the  other. 
the    meaning    of  the  word    possessioaj 
co-extensive  with,  or  more  limited  than, 
of  the  word  occupancy,  it  may  verj  weltj 
that,  by  dropping  those  word^  the  iiu< 
is  merely  to  get  rid  of  a  redundancy, 
if  the  meaning  of  "possession"   is 
than  that  of  ''occupancy, "  the  effect  of 
dropping  of  that  word  must  be  to  u 
and  not  to  extend,  the  class  of  cases  to  wi 
the  limited  period  of  limitation  applies. 

The   same    construction   of   this  set 
appears  to  have   been   arrived   at    by 
Justice  Phear  in  the  Special  Appeal  No.  i| 
of  1873,  disposed  of  on  the  i8th  instant.^ 

The  other  point  is  one  which,  we  tfainl 
not  very  material.     Whether  the  pottah 
1234  has  been  properly  proved  or  not,  il 
quite  clear  that  both  the  lower  Courts 
curred  in  finding  that  the  plaintiff  had 
in  possession  as  a  tenant  for  considei 
more  than  30  years,  and  consequently  a 
of  occupancy  had  accrued  to  him.    It 
true  that  he  did  not  specifically  rely  00  ' 
in  the  plaint,  but  he  stated  the  facts, 
succeeded  in  proving  the  facts  from  whii 
the  right  olt  occupancy  necessarily  folk 
And,  unless  we  construe  the  plaint  in  a 
narrow  and  limited  manner,  we  do  notti 
that  we  may  say  that  it  did   not  disclose 
title  by  long  possession  as  an   alteins 
title,  such  alternative  not  being  inconsij 
with   the    alleged    title    under  the 
of  1234. 

It  was  said  that,  had  the  plaint  been 
specific,  the  defendant  might  have  meti 
case  under  the  right  of  occupancy  by  pi 
ing  specifically  matters  which  would 
negatived    it.     Only    one    suggestioo 
made,  namely,  that  this  was  a  zeraet  " 
but  this  has  been  already  dealt  with,  and 
lower  Court  has  found  that  this  was 
zeraet  land. 

If  it  had  been  shown  to  us  by  affidai 
or  otherwise  that  the  defendant  had 
prejudiced  in  the  trial  by  his  ignorance 
the  title  set  up  by  plaintiff  on  the  footing 
a  right  of  occupsChc)'',  and  that  there 
other  facts  which  he  could  have  brouj 
forward  to  defeat  this  title,  we  might 
been  disposed  to  remand  the  case;  bnt 
mere  suggestion  that,  by  some  possibilitfj 
there  may  be  some  such  facts,  is  not  a  suffi* 
cient  ground  for  our  interference.  '^ 

Both  the  appeals  are  dismissed  with  cost»i 
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\       The  22nd  December  1873. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

by   Ryot— Ejectment— Possession— Title, 

Case  No.  1736  of  1873. 

i(d  Appeal  from  a   dtcision   passed   hy 
Officiating    Additional     Judg^     of 
xore,  dated  the  i^ik  May  iSjj,  affirm- 
a  decision  0/ the  Additional  Moonsiff 
Khoolna,  dated  the  ist  July  18^2, 

m  Dutt  Bonick  (one  of  the  Defendants), 
Appellant^ 

versus 

Ram  Nath  Kurmokar  (Plaintiff), 
Respondent, 

^  Grish  Chunder  Ghose  for  Appellant, 

Baboo  Radhika  Churn  Mitter  for 
Respondent. 

m  a  ryot  comes  into  Court  io  recover  possession 

the  Rent  Law,  Act  VIFI.  (B.C.)  of  1869,  he  must 

not  only  that  his  zemindar  has  dispossessed  him, 

Ithat  the  action  of  the  zemindar  was  beyond   his 

powers. 

m  a  tenant  comes  into  Court  suing*  on  his  title, 
'^ib  to  establish  it,  he  cannot  fall  back  on  mere 
m. 

RB  plaintiff  in  this  suit  sued  his  zemin- 
.r  to  recover  possession  of  certain  lands  on 
strength  of  a  pottah  of  1238,  and  con- 
iUfid  possession,  and  the  Courts  below 
't  concurred  in  decreeing  the  plaintiff's 
dm.  The  second  Court,  however,  has 
i&callj  stated  that  it  only  gives  plaintiff 
decree  tn  the  suit  as  laid,  i.  e,,  in 
fOssessory  suit  under  the  Rent  Act ;  and 
fdiat  it  cannot  say  what  might  be  the  result 
!#^  regular  suit  in  which  the  plaintiff  should 
■be  put  to  distinct  propf  pf  h;s  title.    The 


first  ground  taken  in  special  appeal  is  that  the 
Judge  has  treated  this  rather  as  a  suit  under 
section  15,  Act  XIV.  of  1859,  than  as  one 
under  the  Rent  Law,  and  that  it  has  been 
determined  by  a  Full  Bench,  vide  page  513, 
Weekly  Reporter,  Volume  IX.,  that,  when  a 
ryot  comes  in  under  the  Rent  Law,  he  must 
prove  not  only  that  his  zemindar  has  dis- 
possessed him,  but  that  the  action  of  the 
zemindar  was  beyond  his  legal  powers. 
The  words  of  the  present  Rent  Law  and  of 
clause  6,  section  23,  Act  X.  of  1859,  under 
which  that  judgment  was  given,  are  identical ; 
and  I  think  that  the  plaintiff  was,  as  con- 
tended, bound  to  show,  and  the  Court  was 
bound  to  find,  illegal  ouster.  But  there  is 
another  objection  which  goes  very  much  far- 
ther, and  it  is  that  both  the  Courts  below 
have  found  against  the  plaintiff  on  the  title 
set  up  by  him.  If  this  is  so,  I  think  there 
can  be  no  doubt  that  the  suit  ought  to  have 
been  dismissed ;  because,  when  a  tenant 
comes  into  Court  suing  on  his  title,  and  fails 
to  establish  that  title,  if  he  can  fall  back  upon 
mere  possession,  andgeta  decreeindependently 
of  any  right  to  hold  the  land,  the  consequence 
would  be  that  the  landlord,  who  has  just 
succeeded  in  defeating  the  title  set  up,  would 
have  to  meet  the  decree  by  \x  fresh  suit,  not- 
withstanding that  the  judgment  ahead/ 
arrived  at  would  be  conclusive  between  the 
parties,  so  that  the  second  suit  must  end  in  a 
decree  reversing  the  first  decree.  This  is  a 
state  of  things  which  clearly  ought  not  to  be 
brought  about  by  the  action  of  the  Courts ; 
and,  if  this  is  the  consequence  of  a  merely 
possessory  order  in  a  suit  on  title,  it  shows 
that  the  order  is  a  wrong  one.  4  think 
there  can  be  no  doubt  that  this  was  a  suit 
in  which  the  plaintiff  undertook  to  set  up  his 
titW,  and,  as  the  Judge  has  based  his  decision 
upon  simple  proof  of  possession  without 
reference  to  title,  that  decision,  as  it  stands, 
must  be  set  aside.  The  Judge  has  found 
against  the  pottah  of  1238  propounded  by 
the  plaintiff.  So  far  his  judgment  is  con- 
clusive. But,  on  reading  the  plaint,  it  is  clear 
that  there  is  an  alternative  title  set  up,  and 
the  Judge  has  found  that  the  "  plaintiff  has 
**  adduced  oral  evidence  in  abundance  to  prove 
'•  that  he  has,  for  many  years,  enjoyed  posses- 
*'  sion  by  receipt  of  rent  or  share  of  produce." 
Whether  this  meant  that  the  years  extended 
far  enough  back  to  create  the  right  by 
occupancy,  I  am  not  able  to  say.  This  is  a 
matter  of  fact  which  the  Judge  must  deter- 
mine for  himself.  With  these  remarks  th^ 
case  must  be  remanded  to  the  Lower  Appejj 
lat^  Coijrt.    The  goats  will  follow  the  result. 
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The  22nd  December  1873. 

« 

Present: 

The  Hon'ble  W.  Ainslie,  Judge, 

Default— Act  VIII.  of  1859,  ss.  1x4  &  1x9. 

Case  No.  1781  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Jessore,  dated  the  igth  May  iSyj,  affirm- 
ing a  decision  of  the  Officiating  Addi- 
tional Moonsiff  of  that  District^  dated 
the  nth  June  18 J 2. 

Uluck  Monee  Chowdhrain  (Plaintiff), 
Appellant^ 

versus 

Panchoo  Coomar  Chunder  Chowdhry  and 
others  (Defendants),  Respondents, 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 

In  a  case  struck  off  for  default,  if  the  order  has  been 
properly  made  under  Act  VI 11.  of  1859,  s.  1 14, the  remedy 
is  by  motion  under  s.  119;  if  improperly  made,  it  is 
open  to  appeal. 

I  THINK  this  special  appeal  cannot  be 
maintained.  The  plaintiff  brought  this 
suit  against  four  persons.  On  the  day 
fixed  for  the  settlement  of  issues,  one  of 
them  did  not  attend.  The  hearing  was  then 
adjourned  to  a  further  day  for  the  purpose  of 
enablii^  the' plaintiff  to  give  evidence  that 
the  summons  had  been  properly  served  on 
the  absent  defendant.  On  that  further  date, 
the  plaintiffs  pleader,  not  being  prepsyred 
with  evidence  of  the  service  of  summons, 
proposed  to  strike  the  name  of  the  absent 
defendant  off  the  record  ;  but  it  appears  that 
he  neither  put  in  any  application  in  the  usual 
form  in  writing,  nor  obtained  any  order  to 
that  effect  before  leaving  the  Court,  and,  at  a 
later  period  of  the  day,  he  was  called  upon 
to  produce  his  evidence.  He  was  then  not 
in  attendance,  and  the  case  was  dismissed  as 
for  default.  The  plaintiff  now  seeks  to  bring 
a  fresh  suit  on  the  same  cause  of  action,  and 
is  met  by  the  final  clause  of  section  1 1 4  of 
the  Code  of  Civil  Procedure.  I  think  ic  is 
quite  clear  that  the  suit  cannot  proceed.  If 
the  order  made  in  the  former  suit  was  pro- 
perly made  under  section  114,  the  remedy 
^for  plaintiff  was  by  motion  under  section 
m9.    If,  on  the  other  hand,  that  order  was 


improperly    made,    it    should     have 
removed   by  an  appeal ;   not  having;^ 
appealed  against,  it  has  become  final. 
fore  the  last  words  of  the  section 
have  alluded  to  apply,  and  this  ap| 
be  dismissed  with  costs. 


The  22nd  December  1873, 

Present  : 

The  Hon'ble  J.  B.  Phear  and  W. 

Judges, 

Use  of  Land— Rent— Limitation- 
Case  No.  281  of  1873. 

Special  Appeal  from  a  decision 
the    Subordinate    Judge    of  Gyd^ 
the  21st  November  i8y2,  affirming 
sion    of  the    Moonsiff   of  that 
dated  the  ist  April  i8*j2, 

Mohunt  Jumna  Doss  (Plaintiff), 
Appellant^ 

versus 
Gawsee  Meah  (Defendant),  Respoi 

Mr,  M,  L,  Sandel  for  Appellant 
Moonshee  Abdool  Baree  for  Resp< 

In  a  suit  to  recover  money  due,  or  payment  li 
for  the  use  of  plaintiff's  land  by  stacking  tiraJx 
on,  and  keeping^  it  there  for  a  specified  time  : 

Held  that  the  claim   was  of  the  nature  dfi 
rent,  and  governed  by  the  law  of  limitation  ap|i|[ 
to  money-claims  of  that  kind. 

Where  there  are  well-known  terms  upon 
use  of  land  for  stacking  timber  is  permitted  by  i 
and  a  party,   with  the  knowledge  of  this  a 
practice,  uses  the  land  in  this  way,  he  is  boiia^ 
an  implied  agreement,  to  pay  accordingly  fori 

Phear,  J. — It  appears  to  us  that^ 
Lower  Appellate  Court  m  this  case  ^^ 
very  clearly  apprehend  the  nature  of ' 
plaintiff's  claim. 

The  suit  is  in  substance  a  suit  bi 
recover  money  due,  or  the  value  of  a 
proportion  of  goods  which  ought  to  be 
in  kind,  for  the  use  by  the  defendant  of: 
belonging  to  the  plaintiff,  in  a  partial 
manner,   namely,'  use   by  stacking 
thereon,  and  keeping  it  there  for  a  coi 
able  specified  period. 

Now  the  plaintiff's  ownership  of  the 
is  not  disputed  ;  and  perhaps  I  shooklj 
right  in  saying  that  the  defendant  dc 
deny  having   stacked  timber  upon  it 
states  somewhat  ambiguously  that  be  ^"^ 
stack  and  sell  the  timber.   But  probal 
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Id  be   right  for  ihe  Court  to  consider 
the  plaintiff's  allegation  with  regard  to 
iode  in  which  his  land  had  been  used 
occupied  was  not  admitted. 

first  thing  that  we  observe  is  that  this 

ris  of  th^  nature  of  a  claim  lor  rent, 
therefore  the  law  of  limitation  which 
ics  to  a  money-claim  of  that  kind  ought 
^applied  in  this  case.     If  it  were  applied, 
feems  that  at  any  rate  a  portion  of  the 
llntiff's  claim  would  have  to  be  excluded, 
t.the    whole   of   the   suit  would    not    be 
^d.     This  being  so,  the  case  ought  to  be 
upon  its  merits.     And  the  first  *ques- 
will    be — did   the  defendant   use  and 
ipy   the   plaintiff's  land  in  the  manner 
red    in    the    plaint?     If    so,    the    next 
lion   will  be — did  he  occupy  with  the 
dssion  of  the  plaintiff  ?     Because  it  need 
Ij  be  said  that,  if  he  occupies  land  of 
plaintiff  with  the  plaintiff's  permission, 
to    be    presumed   that   he  -impliedly 
trtakes  to  pay  proper  rent  or  compen- 
^n  for  the  use. 

may  be  also  that  the  use  of  the  land 
||fthad  under  circumstances  which  implied 
i  obligation  on  his  part  to  pay  a  specified 
pit  Thus,  it  may  be  the  caje  that  this 
lid  is  habitually  let  out,  either  expressly  or 
^lly,  to  persons  who  float  timber  down  the 
for  the  purpose  of  stacking  their  timber 
re,  and  afterwards  carrying  it  in  land,  or 
'  ig  it;  and  that  there  are  recognized 
l-known  terms  upon  which  the  use  of  the 
'  in  this  way  is  permitted  by  the  plaintiff. 
LIS  be  so,  and  the  defendant  has,  with 
']^f^%  of  this  custom  or  practice,  used 
land  in  this  way,  he  is  bound,  as  by  an 
lied  agreement,  to  pay  accordingly  for 
use  of  it.  If,  however,  although  he 
the  land,  he  did  so  without  the  permis- 
and  against  the  will  of  the  plaintiff,  then 
must  either  be  a  trespasser,  or  he  might 
a  right  of  the  nature  of  an  easement 
do  that  which  he  has  done  upon  the  land, 
not  quite  certain  from  his  written  state- 
it  whether  or  not  he  has  raised  a  claim 
l^tbis  kind.  He  says  that  he  has  done 
"ling  more  than 'what  everybody  else 
who  is  engaged  in  toking  timber  down 
river.  But  probably  all  the  merits  of 
plaintiff's  claim  will  be  involved  in  the 
issues  which  I  have  named,  that  is,  the 
tissues  besides  the  issue  of  limitation, 
first  of  ihe.se  issues,  to  repeat,  will  be — 
the  defendant  use  and  occupy  the  plaint- 
*  ind  in  the  manner  alleged  in  the  plaint  ? 
if  so,  did  he  occupy  with  the  plaintiff's 
nmssion  ?    And  thirdly,  if  he  did  occupy 
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with  the  plaintiff's  permission,  what  is  the 
reasonable  and  proper  rent  that  he  should 
pay  for  the  use  of  it? 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  remand  the  case  to  that 
Court  for  re-trial  upon  these  issues. 

Costs  to  abide  the  result. 

Ainslie,  y, — I  concur. 


The  22nd  December  1873. 
Present  : 

The  Hon'ble  \V.  Markby  and  E.  G.  Birch, 

Judges, 

Possessory  Suit— Alteraatsre  Relief-^ 
Jurisdiction. 

In  the  Matter  of 
Special  Appeals  Nos.  2126  to  2129  of  1873. 

The  Land  Mortgage  Bank  of  India  (Credit 
Foucier  Indien),  Limited,  Petitioner ^ 

versus 

Neeloo  Bhutto  and  others,  Opposite  Party. 

•     The  Advocate-General  for  Petitioner. 

No  one  for  Opposite  Party. 

Where  plaintiffs  claimed  possession,  but,  in  the  event 
of  defendants  beings  found  entitled  to  hold  as  tenants, 
asked  the  Court  to  ascertain  at  what  rate  defendants 
were  entitled  to  hold,  and  direct  a  lease  to  be  executed : 

Held  that,  whether  the  plaintiffs  could  obtain  the 
alternative  relief  prayed  for  or  not,  their  suit  ought  not 
to  be  dismissed  as  they  might  succeed  in  proving  their 
title  to  the  substantial  relief  sought. 

Markby^  J. — Tub  plaint  in  this  case  asks 
for  the  recovery  of  possession  of  laftid  with 
wassilat.  It  also  asks  in  the  alternative 
that,  if  possession  be  not  given,  it  may  be 
ascertained  at  what  rate  the  defendants  are 
entitled  to  hold ;  and,  if  necessary,  the  defend- 
ants be  directed  to  execute  a  kubooleut  on 
receipt  of  a  pottah,  the  defendants  being 
ordered  to  pay  arrears  of  rent;  or  that  such 
further  and  other  relief  be  granted  to  the 
plaintiffs  as  the  Court  may,  under  the  circum- 
stances  of  the  case,  consider  them  entitled  to. 

We  think  this  plaint  sufficiently  states  a 
cause  of  action  and  the  relief  sought  for. 
The  plaintiffs  claim  possession,  but,  in  the 
event  of  the  defendants  being  found  entitled 
to  hold  as  tenants,  they  ask  that  the  Court 
will  ascertain  at  what  rate  the  defendant  is 
entitled  to  hold  and  direct  a  lease  to  be  exe* 

cuted. 

Whether  the  plaintiffs  can  in  any  eveni 

obtain  the  alternative  relief  they  ask  is  anoth^^r 

'  matter.     They   ©ay,  at  any  rate,  succeed 
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In  proving  that  they  are  entitled  to  possession, 
and  therefore  th^ir  suit  ought  not  to  be 
dismi83ed. 

If  it  should  turn  oat  that  the  plaintiffs  are 
not  entitlied  to  possession,  theCourt  will  have 
to  consider  whether  they  are  entitled  to  all  or 
any  part  of  the  alternative  relief  asked  for ; 
and  if  the  Moonsiff  is  right  in  thinking  that 
the  rate  must  be  mentioned  at  which  the 
kubooleut  is  to  be  given,  that  part  of  the 
prayer  must  be  rejected.  But  that  is  a 
question  which  will  be  better  determined 
when  all  the  facts  have  been  ascertained. 

If  the  plaint  had  asked  for  only  such  relief 
as  it  was  clearly  out  of  the  power  of  the 
Court  to.  grant,  the  case  would  have  been 
diflferent ;  but  here  it  is  clearly  within  the 
power  of  the  Court  to  grant  the  substantial 
relief  prayed  for,  aiid  we*think  the  suit  ought 
to  be  tHed. 


The  aznd  December  1873. 

Freseni  : 

Th«  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

ft 

Act  VI.  (B.C.)  of  x868— Conservancy  Powers— 
Act  XVIII.  of  1^850— Jarisdiction. 

Case  Xo.  1550  of  1872. 

Special  Appeal  from  a  decision  passed  by 
thf  Judge  of  East  Burdivan^  dated  the 
24th  June  18 J 2^  affirming  a  decision  of 
the  moonsiff  of  Cutwa,  dated  the  gth 
January  iSyj. 

w 

Baboo  Ohunder  Narain  Singh  Roy  Baha- 
door,  Deputy  Magistrate  and  Deputy 
Collector  of  Cutwa  (one  of  the  Defendants), 
Appeliant,  « 

versus 

BroJQ  Bullub  Gooie  (PlaintifiF),  Respondent. 

Baboo  Unnoda  Pershai  Bantrjee  for 

Appellant. 

Baboos  Hem  Chunder  Banerjee^  Umbica 
.  Churn  Banerjee,  and  Sreenath  Doss  for 
.  Respondent. 

Where  a  Deputy  Magistrate,  in  the  exercise  of 
the  po«fers  conferred  on  him  by  Act  VI.  (B.C  )  of  iS6S, 
qrdare4  (he  reinoval  of  certain  steps  which  had  been 
erected  on  the  site  of  o(d  steps  forming  the  approach  to 
two  private  housed : 

•  HitLD,  by  MftrkbyJ.,  whose  opinion  prevailed  (Birch, 
J.,  holdinjf  ^-T  (cc?«^ra),  that  the  Deputy  Magistrate  was 
neither  acting  judicialljr,  nor  was  the  act  done  by  him  in 
the  discharge  of  his  judicial  duties,  but  as  a  public  ofRcer 
mffct\aAt^  cooservanoy  powers  on  bebatf  of  the  public ; 
and  tbat.  therefore  he  was  not  entitled  to  the  protection 

iiftorde4  hy  Act  XVril,  of  i85e. 


Markby^  J, — In  this  case,  I  regret  t^ 
that  we  have  not  been  able  to  agree  hi 
opinion,  but  it  is  satisfactory  to  vat 
my  judgmTent,  though  it  must  now 
open  to  appeal. 

In  this  case,  it  appears  that  one 
Bullub  Grooie,  the  present  respondent, 
resident  of  Cutwa,  and  that,  on  the  t 
tion    of  the    head-constable  of  that 
proceedings  were  taken  against  him 
Deputy  Magistrate  (who  was  also 
of  the  Town  Committee),  under  clause 
Schedule  K  of  Act  VI.  of  1868  of  the 
Council.    The  account  of  these  p 
which  has  been  given  does  not  very 
show  what  was  done.    It  however 
that  the  respondent  was  convicted 
offence  under  that  clause,  and  fined 
He  was  also,  under  the  same  clause, 
by  the  Magistrate  to  remove  three  st 
sets  of  steps  forming  the  approaches 
houses,  which   were   his   property, 
three  sets  of  steps  the  Deputy  M 
had  found  to  have  been  newly  erected. 

The  respondent  removed  the  stepii 
subsequently  brought  a  suit  in  the 
Court  against  the  Deputy  Magistrate, 
Collector,  ^nd  the  head-constable  of 
town,  to  have  it  declared  that  he  had 
right  to  ascend  to  bis  two  houses  by 
three  sets  of  steps,  and  for  damages. 

As  regards  the  Collector,  the  ca$e  was 
once  dismissed,  the  Moonsiff  holding 
there  was  nO  ground  whatever  for  m 
him  a  party. 

As  regards  the  merits  of  the   case* 
Moonsiff  found  upon  the  evidence  that 
steps   had    been   recently    erected   oa 
site  of  old  steps;  these  steps  having, 
very  long  period,  been  the  means  of  apj 
to   the    respondent's    houses,    which 
separated  from  the  road  by  an  open 
This  being  so,  the  Moonsiff  held  that  they 
not  come  within  clause  i   of  Schedule 
Act  VI.  of  1 868,  putting  upon  that  clause 
very  reasonable  construction  that  it  did 
apply  to  any  part  of  a  building  recci 
pulled  down  and  re -erected  on  the  old 
He   accordingly   declared   the   right  of 
respondent  to  pass*and  repass  to  and 
his  two  houses  by  the  steps  in  question, 
directed   the   appellants   to  pay  Rs.  j 
damages  in  their  representative  capacity 
officers  of  the  Cutwa  Municipality.    % 
I  understand  it  to  be  meant  that  the  rei . 
ent  was   to  receive   compensaiion  to  ihj 
amount  out  of  the  Town  Fund,  but  that 
defendants  were  not  to  be  personally  li^^t^ 

It  was,  b^^^'^v^r,  objected  by  the  appelW 
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ihe  Moonsiff  had  no  jansdiction  to  try. 
-suit.     The  objection  appears  to  have 

then   based   upon    the   provisions  of 
in  92    of  Act  VI.  of   1868.     But  the 

»tff,  in  my  opinion,  correctly  held  that 

•only  effect  of  that  section  was  to  bring 

persons  exercising  the   powers  of  this 

as  executive  officers  under  the  control  of 

^Commissioner,  and  did  not  in  any  way 

the  JQrisdiction  of  the  ordinary  Civil 

;    and    considering    that    section   88 

ided  for  the  conditions  nnder  which  a 

would   lie  against  the   Magistrate,   he 

(lit  it   clear   that   this   suit  might   be 

tiahned. 

Deputy  Magistrate,  who  is  the  present 

llant,  did  not  appeal  against  this  decision, 

as  the  merits  of  the  case  are  concerned. 

fte  appealed  on  the  ground  that  the  Civil 

bad  no  jurisdiction  to  entertain  the 

fel3ring  on  the  same  argaments  as  were 

in  the  Court  below.     The  District  Judge 

the    same  view  as  the  Moonsiff,   and 

itssed  the  appeal.     Upon  the  case  made 

him,  the  District  Judge  could  come  to 

'Other  conclusion. 

bin  this  Court,  to  which  the  Deputy  Magis- 
ihasnow  appealed,  it  is  again  contended 
I  the  appellant  that  the  suit  will  not  lie. 
le  puts  his  case  here  on  the  ground  that  no 
lit  can  be  maintained  against  him  for  an  act 
»e  judicially  and  within  his  jurisdiction,  or 
the  hond-fidt  belief  that  he  had  jurisdic- 
This  is  the  only  ground  of  appeal,  and 
18  evidently  founded  on  the  provisions  of 
XVIll.  of  1850. 

This  is  a  defence  which  ought  to  have 

distinctly  pleaded  and  raised  by  the 

V,  as  it  depends  on  certain  allegations  of 

the  truth  of  which  ought  to  be  investi- 

The  appellant,   however,   has   not 

us  to  send  the  case  back,  but  has  asked 

to  hold,  upon  the  facts  as  they  appear  on 

e  judgments  of  the  Courts  below,  that  the 

rfcnce  is  well  founded ;  and  no  objection 

our  entertaining   the   appeal   upon   this 

iwnd  has  been  taken  by  the  respondent.   1 

erefore  proceed  to  consider  the  case,  as  if 

Act  had  been  relied  on  in  the  Courts 

rtow. 

That  Act  provides  that  **  no  Judge,  Magis- 
|hate.  Justice  of  the  Peace,  Collector,  or 
|otbtr  person  acting  judicially,  shall  be 
^Vwble  to  be  sued  in  any  Civil  Court  for  any 
«lt  done,  or  ordered  lo  be  done  by  him,  in 
Ac  discharge  of  his  judicial  duty,  wheiher 

|j^  not  within  the  limits  of  his  jurisdiction. 

"Provided  that  he,  at  the  lime,  in  good  faith, 


"  believed  himself  to  have  jurisdiction  to  do 
''  or  order  the  act  complained  of." 

In  considerii\g  whether  the  appellant  is 
protected  by  this  Act,  I  shall  assume  that  he 
acted  in  good  faith.  Therefore,  although  the 
steps  are  now  found  not  to  be  such  as  come 
within  clause  i  of  Schedule  K,  so  that  the 
defendant  had  no  jurisdiction  to  remove  them» 
still  he  comes  within  the  protection  of  the 
Act,  if  he  was  acting  judicially  and  in  dis- 
charge of  his  judicial  amy. 

This,  therefore,  in  the  view  that  I  take  of 
the  matter,  is  the  important  question  for 
consideration — was  the  appellant  in  this  case 
acting  judicially  and  in  discharge  of  his 
judicial  duty  within  the  meaning  of  the  Agt 
(XVIII.  of  1850),  when  he  ordered  these  steps 
to  be  demolished  ?  If  he  was,  he  is  entitlejd 
to  the  protection  given  by  the  Act ;  otherwi^ 
not. 

Now,  as  a  general  rule,  every  Magistrate 
does  act  judicially  in  discharge  of  his  judicial 
duty  Whenever  he  performs  any  of  the  duties 
which  are  imposed  upon  him  by  the  law. 
The  duties  which  he  usually  performs  are  of 
such  a  nature  as  to  render  it  absolutely 
necessary  for  their  due  performance  that  he 
should  have  that  protection.  He  has  gener- 
ally either  to  punish  an  offence  or  to  vindicate 
the  rights  of  a  private  individual ;  and  if  he 
were  hampered  by  fear  of  the  consequences 
which  might  arise  from  a  mistaken  conclu- 
sion, he  could  not  have  that  independence  of 
mind  which  is  essential  to  the  discharge  of 
such  functions  as  these. 

This  protection  is  not  confined  to  persons 
holding  and  exercising  a  regular  judicial 
office,  but  it  extends  to  any  persofis  whose 
duty  it  is  to  adjudicate  upon  the  rights,  or 
punish  the  misconduct  of  any  given  person, 
V^hatever  form  their  proceedings  m^y  take, 
or  however  informal  they  may  be.  'this  has 
been  so  held  in  England  (Tozer  vs.  Child, 
7  Ellis  <&  Blackburn  377),  and  I  do  not  see 
any  reason  to  doubt  that  the  same  would  be 
held  here. 

That  it  is,  however,  the  judicial  character 
of  the  Act  which  alone  gives  the  protection 
may  be  seen  by  comparing  the  law  as  applied 
to  persons  who  act  under  somewhat  similar 
conditions,  but  not  judicially,  llxus  it  has 
long  been  the  custom  in  England,  and  it  is 
beginning  to  be  the  custom  here,  to  confer 
large  powers  on  individuals,  or  bodies  of 
individuals,  to  be  used  for  the  public  benefit. 
The  persons  upon  whom  these  powers  are 
conferred  in  England  are  generally  calleil 
Commissioners,  and  they  are  placed  in  tbj^ 
position.    Whilst,  on.  the  one'  hand,'  they  are 
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liable  for  any  wrongful  act  committed  by 
them,  they  are,  on  the  other  hand,  generally 
protected  from  personal  annoyance  and  from 
personal  liability!  A  public  officer  (gener- 
ally their  secretary)  is  made  defendant  in 
the  suit,  and  the  law  allows  them  to  defray 
the  costs  and  damages  in  any  suit  brought 
against  them  out  of  the  property  entrusted 
to  their  care.  Without  such  protection  as 
this  no  one  would  act  as  a  Commissioner ; 
whereas  a  greater  immunity  than  this  would 
be  dangerous  to  the  interest  of  those  with 
whom  they  come  in  contact. 

The  powers  and  duties  contained  in  Sche- 
dule K  of  Act  VI.  of  1868  of  the  Bengal 
Council  are  (with  the  exception  of  the 
powers  to  punish  an  offence)  exactly  of  this 
character.  They  are  powers  which  enable 
the  persons  in  whom  they  are  vested  to 
protect  the  health  and  comfort  of  the  inha- 
bitants of  the  town  to  which  they  are 
applied.  They  impose  upon  those  persons 
important '  public  duties  which  they  are 
bound  to  perform,  but  these  duties  are  not, 
as  it  appears  to  me,  judicial.  The  main  con- 
sideration is  not  what  are  the  rights  of  the 
parties  concerned,  but  what  is  necessary  for 
the  health,  comfort,  and  convenience  of  the 
public.  I  speak  of  these  powers  generally, 
for  I  am  bound  to  admit  that  some  are  judi- 
cial, namely,  the  powers  in  certain  cases  to 
punish  for  an  offence.  And  I  have  felt  the 
force  of  the  argument  that,  had  the  Legisla- 
ture intended  some  of  these  duties  to  be 
judicial,  and  some  not.  the  line  would  have 
been  distinctly  drawn.  It  would,  perhaps,  have 
been  mo^e  convenient  if  this  had  been  done, 
but  I  think  we  can  gather  from  the  Act 
itself  what  the  intention  of  the  Legislature 
'was.  Looking  only  to  this  schedule,  we  fif^d 
certain  powers  and  duties  are  confided  tpthe 
Magistrate,  some  of  which  are,  undoubtedly, 
judicial,  whether  the  others  are  so  or  not. 
But  this  is  only  a  schedule ;  its  place  in  the 
Act  is  in  sections  82,  83,  and  also,  by  refer- 
ence, in  section  42,  with  which  it  must, 
therefore,  be  read.  We  thus  find  that  it  is 
primarily  a  schedule  of  *' conservancy 
powers,"  though  some  other  powers  are 
mixed  up  in  it.  And  section  42  appears  to 
me  to  draw  the  required  line.  That  section 
provides  that  "  it  shall  be  competent  to  the 
''  Government  to  declare  that  all  or  any  of 
*'  the  powers  and  authorities  which  are 
^'  vested  in  the  Magistrate,  and  the  duties 
"  which  are  imposed  upon  him  by  the 
'^  sections  enumerated  in  Schedule  B  to  this 
'^Act  annexed,  or  by  any  of  them,  shall  be 
"  vested  and  exercised  by  the  Town  Com- 


mittee at  a  meeting."  Amongst  the  d 
which  are  enumerated  in  Schedale 
being  capable  of  being  so  transferredi^ 
clauses  i  to  13  of  Schedule  K,  iocl 
therefore,  that  which  has  been  ezerci 
this  case.  But  section  42  further  p 
*'that  nothing  herein  contained  shall 
''deemed  to  confer  upon  any  Town 
''  mittee  any  power  to  impose  a  fine." 
appears  to  me  to  draw  the  required 
The  powers  to  fine  for  an  offence  are  ju 
and  can  be  confided  to  the  Magistrate 
the  ot^er  powers  being  conservancy 
are  not  judicial,  and  may  be  confided  to 
Town  Committee.  Unless  the  line  be 
drawn,  we  should  be  compelled  to  hold 
these  powers,  even  when  exercised  by 
Town  Committee  at  a  meeting,  were  j 
powers;  for  the  same  powers  which, 
exercised  by  one  person,  are  judicial, 
hardly  be  otherwise  when  exercised 
another.  But  to  hold  that  the  Town 
mittee,  when  exercising  these  powers, 
acting  judicially  would  produce  a  result  wi 
having  regard  to  the  nature  of  that  body, 
the  ordinary  m)de  of  conducting  business 
a  meeting,  would  not,  to  my  mind,  be 
factory.  It  pould  not  have  been  intended 
the  Legislature  that  a  body  of  Town 
missioners  should  meet  and  dispose  of  cL 
to  valuable  rights  of  property  without 
forms  of  procedure  or  any  appeal. 

The  office  which  the  appellant  holds 

not  alone  protect  him.     The  Act  of  i 

very  strictly  confines  its  protection  to /^r 

acii ng  judicially,  and  to  acis  done,  or  orde 

to  be  done,  by  them  in  discharge  ot 

judicial  duties.     And,  although  there  is, 

doubt,  a  prind  facie  presumption  that  j 

cial  officers  in  discharge  of  public  duties 

!  actin.(^  judicially,  yet  that  is  not  always 

I  Orders  made  by  a  Magistrate  under  secti 

1518  and  519  of  the  Code  of  Criminal  F 

'  cedure,  which  are  of  a  somewhat   stmi 

j  character,  are  expressly  declared  by  seci 

{  520  not  to  be  judicial  proceedings. 

Upon  the  whole,  I  have  come  to  the 
I  elusion  that  in  this  case  the  Magisi 
was  neither  acting  judicially,  nor  was  the 
done  by  him  in  discharge  of  his  jadic: 
duties,  when  he  ordered  these  steps  to 
removed.  I  think  what  he  then  did 
done  by  him  as  a  public  officer  on  behalf 
the  public  exercising  conservancy  powci 
and  thit  therefore  Act  XVIII.  of  1856  d 
not  apply. 

I  have  before  pointed   out  that,  by 
decree  of  the  Moonsiff ,  the  appellant  has 
been  made  personally  liable,  but  only  as  t] 

d 


Cha 


TRt  WESKLY   RKPOllTKIt. 


Rulings, 


12$ 


of  the  Town  Committee.    No  objec- 

been  raised  to  this  form  of  the  decree 

ler  side,  and  it  seems  to  me  reasonable 

Proper  that  it  should  so  stand.     I  only 

to  it  as  showing  that  a  decree  in  this 

Is  not  open  to   the  objection   which 

~  naturally  arise  against  a  public  officer 

made  personally  liable  for  an  act  done 

in  good  faith,  thou;^h  erroneously. 

defendant  No.  3,  the  head- constable, 

appealed.     Whether  or  no,  therefore, 

Tee  could  have  been  maintained  as 

him  has  not  been  considered  by  me 

case,  and  nothing  is  decided  upon  it. 

the  form  ot  the  decree  it  is  practically 

TiaL 

link  the  appeal  should  be  dismissed 

costs. 

vA,   y, — The  question  we  are  called 

to  determine  in  this  case  is  whether  an 

can  be  brought  against  a  Magistrate 

:ts  done  by  him  in  the  exercise  of  the 

\xs  conferred  on  him  by  Schedule  K  of 

VI.  of  1868  (B.  C.)  The  District  Towns 

fpon  the  facts  there  is  no  dispute.    The 
ty  Magistrate  in  charge  of  the   Sub- 
Ion  of  Cutwa  is  also  Chaiilnan  of  the 
Committee.     Information   was  given 
lim  by  a  Municipal  constable  that  one  of 
residents  of  the  town,   by  name  Brojo 
lub  Goote,  had  constructed  some  pucca 
over  the  open  drain  alongside  of  the 
iway.     Upon  receiving  this  information, 
Deputy  Magistrate  proceeded  to  make  a 
:ial    inquiry,    and    the    result    of   that 
liry  was  that  he  fined  the  accused  Rs.  20 
obstructing  the  high  road,  and  ordered 
steps  10  be  removed  under  the  powers 
jd  in  him   by   Schedule   K.     The   fine 
paid,  and  the  steps  were  removed, 
kojo  Bullub  Gjoie  appealeJ  to  the  Dis- 
Judge,  who  held  that  no  appeal  lay  to 
District  Court. 

trojo  Bullub  then  brought  the  present  suit 

the   Court   of   the    Moonsiff  of   Cutwa, 

Ling  the  Deputy  Magistrate  the  defendant, 

iming  a  prescriptive  right  to  maintain  the 

upon  the  spot  fronj  which   they   had 

5n  removed. 

The  Collector  of  the  District   was  also 
le  a  defendant,  but  as  the  trial  proceeded, 
case  as  against  him  was  dropped. 
Both  the  lower   Courts   have   given   the 
imiff  a  decree,  have  declared  his  right  to 
three  steps   erected   over  the   public 
in  front  of  his  house,  aiid  have  awarded 
Rs.  3  as  damages  with  the  costs  of  the 
Wt  to  be  recovered  from  the  Deputy  Magis- 


trate and  the  constable  who  carried  out  his 
orders. 

It  is  a  matter  of  surprise  that  the  Deputy 
Magistrate  should  have  been  advised  to  make 
the  defence  he  has,  and  that  it  should  have 
been  persisted  in  before  the  Lower  Appellate 
Court.  That  defence  was  nothing  more  than 
that  section  92  of  the  Act  barred  the  inter- 
ference of  the  Civil  Court.  The  Judge 
points  out  the  fallacy  of  such  an  argument, 
and,  as  the  case  was  put  before  him,  it  was  to 
be  expected  that  he  would  dismiss  the  appeal. 

It  is  not  until  the  case  comes  before  us  in 
special  appeal  that  the  real  and  sole  defence 
to  such  an  action  is  properly  urged,  and  yet 
the  case  appears  to  be  one  about  which  the 
legal  advisers  of  Government  have  interested 
themselves. 

That  defence  is  that  the  Deputy  Magistrate 
was  acting  judicially  and  as  the  law  pre- 
scribes, and  could  not  therefore  be  sued. 

The  District  Towns  Apt  confers  on  the 
Magistrate  alone  the  power  to  fine  under  the 
conservancy  provisions  of  the  Act.  In 
respect  of  offences  punishable  under  the  Act, 
the  Ma.s(istrate  would  have  to  be  guided  by 
the  provisions  of  Act  XXV.  of  1861  (vide 
sections  2 1  and  1 1)  in  the  investigation  which 
must  precede  the  orJer  imposing  the  fine. 
The  proceedings  show  that  the  Deputy 
Magistrate  summoned  the  person  accused  of 
creating  an  obstruction,  heard  evidence  for 
and  against  him,  and  came  to  a  decision 
thereon.  He  dealt  with  the  matter  judicially 
and  in  goo.l  faith,  and  on  general  principles 
is  protected  from  a  civil  action.  The  fact 
that  he  was  alsj  Chairman  of  the  Town 
Committee  in  no  way  affects  the  case;  the 
powers  which  he  exercised  he  exercised,  as 
Migisirate ;  it  is  nowhere  suggested  that  he 
acted  unfairly  or  with  partiality.  There  is 
every  reason  to  suppose  that  he  acted  under 
tne  conviction  that  .his  orders  were  for  the 
public  benefit,  and  that  he  was  bound  to  issue 
them. 

In  the  case  of  Mad  hub  Chunder  Gooho 
vs,  Kumla  Kant  Chuckeroutty*  (6.  B.  L.  R. 
^43)*  it  was  held  that  the  order  of  a 
Magistrate  •  under  Chap:er  XX.  of  the  old 
Criminal  Procedure  Code  was  conclusive  as 
regards  the  particular  act  done  by  him;  The 
Magistrate  had  retn oved  a  bridge  which 
obstructed  a  khaly  and  the  suit  was  brought 
to  set  aside  his  order,  and  to  have  the  plaintiff's 
right  to  erect  the  bridge  declared.  The  suit 
was  dismissed  on  the  ground  that  a  Magis- 
trate's order  passed  with  jurisdicfion  coulifl 
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not  be  set  aside  by  a  Civil  Court,  and  that  no 
suit  would  lie  for  a  valid  declaration  of  right 
against  persons  who  had  no  interesi  in  the 
matter. 

The  Full  Bench  Ruling  in  the  case  of 
Ujalamayi  Dasi  vs.  Chandra  Kumar 
Neogi»(4B.  L.  R..  F.  B.,  2\)  has  deter- 
mined that  no  suit  will  lie  to  set  aside  an 
order  made  by  a  Magistrate  ut:der  Chapter  XX. 
of  the  Criminal  Procedure  Code,  or  to 
restrain  him  from  giving  effect  to  his  order. 
Section  311  was  held  to  bar  the  jutisdiciiun 
of  the  Civil  Court  in  such  a  case. 

In  the  Madras  High  Court  in  a  case 
which  a  Deputy  Misisirale,  aciing  under 
section  30S,  Criininal  Procedure  Co.li-,  caused 
a  house  to  be  remwe  1  as  an  obsiruction  to 
the  high  toa>1,  ani  was  aueil  for  the  value  of 
the  house,  it  tvas  held  thai,  although  the 
removal  of  the  house  by  the  Deputy  .Magis- 
trate wa^  an  act  without  jurisdiction,  the 
Deputy  Ma^isiraie,  though  acting  improperly, 
had  acted  judicially  in  making  the  order  for 
the  removal  of  the  house  ;  that  he  had  acted 
in  good  faith,  though  on  a  hastily-formed 
belief,  that  he  had  jurisdiction,-  and  was 
consequently  protected  by  Act  XVllI.  of 
1850.    The  suit  against  him  was  dismissed. 

Whether  the  Magistrate  acts  under  a 
section  of  the  Criminal  Procedure  Code,  or 
under  a  special  enactment  of  the  Local  Gov- 
ernment empoweiing  him  to  remove  obstruc- 
tions, and  imposing  a  fine  for  causing  them, 
so  long  as  he  acts  judicially  in  a  bond-fidt 
belief  that  he  has  jurisdiction,  he  and  those 
who  eteeute  his  orders  are  protected  by  Act 
XVIII.  of  1850  from  being  sued  in  the 
Civil  Court  on  account  of  any  such  act.  The 
words  in  the  Act  "acting  judicially"  nmst, 
in  my  opinion,  be  considered  to  extend  to 
proceedings  held  by  a  Magistrate  exercising 
his  judgment  as  to  whether  a  fine  should  be 
imposed  or  not  under  a  local  Act  by  which 
he  is  empowered  to  line. 

Damages  are  laid  in  the  plaint  so  as  to 
cover  the  fine  imposed.  Under  the  pretence 
of  an  action  to  establish  a  ri|;ht,  and  dam- 
ages for  its  infringement,  the  suit  really 
seems  to  be  one  to  recover  a  f.ne  imposed  by 
the  Deputy  Magistrate,  and  get  his  orders 
set  aside. 

lit  my  opinion  the  action  will  not  lie. 
The  Deputy  Magistrate  and  his  subordinate, 

_thc  Municipal  constable,  are,  I  think,   pro- 
tected from  such  a  suit  by  Act  XVIII.  of 

*i85o.    r  would  decree  the' appeal,  and  dis- 
miss the  suit  with  costs  in  all  the  Courts,        | 


The  3rd  January  1^4. 


The  I!on"ble  Sir  Richard  Coidl.  I 
Jur,tice.  and  the  Hon'ble' F.  A.| 


Case  No.  —  of  1874. 

Appeal    under  src/ion     ij    0/ 

Pii/rni  against  Ihe  decision  ■ 
llonble  Ihvarkanalh  Miller 
Ihe  sih  July  rSyj  in  Sped 
.W's.  5S0  and  s"'  of  1873,1 
decnion  of  Ihe  Suhordinatt  y: 
B^ickerguiige,  dated  Ike  lotA 
'^73'  reversing  a  dension  of  the  " 
of  thai  DistrkI,  daUd  the  36lh 
arv  ,Sy2. 

Anund  Clmnder  Pooshalee  and  oI)| 

(Defendants),  Appellants, 


>rookta  Kcshee  Dabii  and  uutta 

(I'laimilfs),  Respondents. 

Air.   C.    Piffard  and  Baboo    Bykmd 

Doss  for  Appellants. 

Bahoo  Uiiihika  Churn  Bosi  for  Respofli 

In  a  suil  for  possession  of   land  with  mea* 

:c:>'n<bn[sof  a  part  of  thepro'titiiCaplHMtVM 

\\  hire  a  kohala.  upwards  of  thitly  ycus  M 

iiaj^miA  in  the  custody  of  the  partiM  after  d| 
f;!u;r  fuller,  and  becau«  it  bad  notlwenaB 

„■  „u,f>.ssil  or  .t  the  luddersution  :  JfdJiM 
r.  .LV>.>us  to  require'EUch  proof,  aDdloOMd^ 
vLLriCL'  oi  passe»ian  under  the  kobala. 

The  f'/h'U'hig  was  the  judgment  of  M 

-,i-hii:h  Ti-as  appealed  agaimt >-^\ 

In  this    case  the  Subordinate  Jtk.. 
ioniid  upon  the  evidence  thai  the  piaJit 
vendors  were  in  receipt  of  their  shaittf 

*  ij  W.  R.  (F.  B.)  18. 
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its  within  twelve  years  prior  to  the 
itation  of  this  suit.  It  has  been  con- 
led  that  the  Subordinate  Judge  having 
that  the  plaintiff's  vendors  did  not 
anytbiBg  on  account  of  their  share 
to  the  year  1262,  their  title  was  barred 
itation,  and  no  payment  ma()e  subse- 
|nt  to  1262  can  revive  their  right  which 
been  already  extinguished  by  efflux  of 
This  contention  seems  to  me  to  have 
e.  The  piainti£F  proved  the  possession 
is  predecessor  in  title  within  twelve 
»  and  that  is  ail  that  he  was  required  to 
der  the  law.  In  point  of  fact,  there 
no  adverse  possession  prior  to.  1262. 
even  if  there  were,  if  the  defendants 
aently  thought  proper  to  acknowledge 
rights  of  the  plaintiff's  vendors,  and 
to  pay  them  their  share  of  the  profits 
e  estate,  that  fact  alone  is,  in  my 
ion,  jsafficient  to  revive  their  title.  In 
view  I  dismiss  this  special  appeal  wiih 

wish  to  add  that,  according  to  the  law  of 
on   as   it  stood  in  1262,  receipt  of 

IS  within  twelve  years  was  not  abso- 
necessary  to  save  a  claim  to  land  from 

opeiation  of  that  law.  * 

■     _ 

'.The  judgment    of  the  Appellate    Court 
wat  delivered  as  follows  by — 

{Couch^  C.  y, — In  these  special   appeals 

h  were  heard  before  Mr.  Justice  Mitier, 

f  objections  were  taken  in  the  grounds  of 

.1.     One  is  that  the  Lower  Appellate 

bad  erred  in  law  in  holding  that  the 

not  barred  by  the  law  of  limitation. 

is  taken  in  the  first  of  the  grounds  of 

1  appeal,  and  is  repeated  in  the  third, 

it   is  said   that  in  such  a  case  as 

where  it  is  neither  alleged  nor  proved 

the   plaintiff  or  his   vendors  were  in 

possession  with  the  petitioners,  clause 

section  i.  Act  XIV.  of   1859,  has   no 

ion  whatever,  and  the  Lower  Appel- 

Court  should,  in  concurrence  with  the 

nsiff,  have  held  the  case  to  be  barred. 

second  objection  was  taken  in  the  4th 

d  of  special  appeal,  which  states  that 

Lower  Appellate  Court  has  committed 

'error  in  law  in  holding  that  the  appel- 

*s  kobala   has  not   come    from  proper 

y,  and  that  the  other  reasons  given 

discrediting  the  same  are  purely  conjec- 

and  gratuitous,  and  that  the  long  and 

ted  possession  of  the  appellants 

id  have  been  of  itself  held  as  strong 

ce  of  their  litle. 

Mr.  Justice  Mitter,  as  we  have  said,  heard 


the  appeal.  In  his  judgment  he  held  that 
there  was  no  ground  for  the  objection  to  the 
decision  of  the  Lower  Appellate  Court  upon 
the  law  of  limitation.  The  learned  Judge 
said  that  the  Subordinate  Judge  has  found 
upon  the  evidence  that  the  plaintiff's  vendors 
were  in  receipt  of  their  share  of  the  profits 
within  twelve  years  prior  to  the  institution 
of  the  suit ;  and  further  on :  "  The  plaintiff 
"  proved  the  possession  of  his  predecessor  in 
''title  within  twelve  years,  and  that  is  all 
''  that  he  was  required  to  do  under  the  law. 
"  In  point  of  fact,  there  was  no  adverse 
**  possession  prior  to  1262.  But  even  if 
'*  there  were,  if  the  defendants  subsequently 
''  thought  proper  to  acknowledge  the  just 
"  rights  of  the  plaintiff's  vendors  and  agreed 
*'  to  pay  them  their  share  of  the  profits  of 
''  the  estate,  that  fact  alone  is,  in  my  opinion, 
"  sufficient  to  revive  their  title."  He 
accordingly  dismissed  the  appeal  with  costs. 
We  concur  in  the  view  which  Mr.  Justice 
Mitter  took  of  that  part  of  the  case,  that 
the  payment  of  a  pare  of  the  profits  to  the 
parties  was  sufficient  to  prevent  the  opera- 
tion of  the  law  of  limitation.  But  the 
other  objection  that  the  Lower  Appellate 
Court  haJ  come  to  a  wron(^  decision  in 
respect  of  ttie  kobaU,  is  not  noticed  in  the 
judgment  of  the  learned  Judge.  It  is  dis- 
tinctly taken  in  the  grounds  of  special 
appeal.  We  inquired  of  the  pleader  who 
argued  the  case  before  Mr.  Justice  Mitter 
whether  it  had  been  presented  to  him,  and 
we  were  informed  that  it  was.  Unfortu- 
nately, in  consequence  of  the  illness  of  the 
learned  Judge,  we  have  not  been  #ble  to 
speak  to  him  on  the  subject,  and  we  think 
that,  under  the  circumstances,  we  may  be 
sat^^tied  with  the  statement  of  the  pleader. 
It  is  very  unlikely  that  a  point  of  such 
importance  would  not  have  been  presented  to 
the  learned  Judge.  The  Moonsiff  said  as  to 
the  kobala  that  he  considered  it  to  be 
proved  ;  that  he  considered  it  very  probable 
that  Ram  Joy  would  have  made  provision  for 
the  widowed  daughter,  but  not  have  cared 
for  the  two  other  daughters  who  had 
husbands  and  consequently  chances  of 
maintenance,  and  who  were  in  affluent  cir- 
cumstances, which  argues  in  favour  of  the 
deed  in  question,  namely,  the  kobala.  He 
added,  what  is  very  true,  that  the  long  and 
uninterrupted  actual  possession  of  the  share 
covered  by  the  kobala  *'  is  alone  sufficient 
to  dispel  every  whimsical  suspicion."  We^ 
do  not  know  why  he  called  it  whimsical ;  he 
may  have  had  some  reason  for  doing  so 
wtvicb  he  has  not  given. 
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The  Subordinate  JuJge  said  as  to  the 
kobala  that  the  defendants  Nos.  i  to  4 
contended  thai  the  original  proprietor,  Ram 
Joy  Pooshalee,  sold  half  of  his  property  to 
their  father  Teeluck  Chunder  Pooshalee,  and 
produced  a  kobala  of  1230;  that  this 
kobala  is  really  an  old  document,  but  that 
he  had  not  got  any  valid  proof  that  the 
kobala  was  in  the  custody  of  the  defendants 
since  the  death  of  their  father ;  and,  although 
it  was  a  document  of  an  old  date,  it  did  not 
appear  to  have  been  filed  in  any  public  office, 
nor  is  there  any  mention  made  of  the  pur- 
chase either  in  the  mofussil  or  at  the  sudder. 
And  after  some  further  observations  he  said : 
"  I  think  this  kobala  is  not  a  genuine  docu- 
ment/' He  does  not  appear  to  have  taken 
any  notice  of  what  the  Moonsiff  had  very 
properly  taken  notice  of — the  possession  of 
the  defendants.  And  although  the  kobala 
was  apparently  produced  by  the  defendants, 
he  seems  to  have  considered  that  it  was 
incumbent  upon  them  to  give  some  evidence 
of  its  having  remained  in  their  custody  after 
the  death  of  their  father.  Because  that 
evidence  was  not  given,  and  because  it  did 
not  appear  to  have  been  filed  in  any  public 
office,  and  no  mention  of  the  purchase  was 
made  in  the  mofussil  or  at  the  sudder,  he 
refused  to  consider  the  kobala  to  be 
genuine,  although  it  purported  to  have  been 
made  more  than  thirty  years  ago,  and  to  be 
what  he  called  an  old  document.  That  is  a 
view  of  the  law  which  cannot  be  supported. 
It  was  erroneous  for  him  to  require  such 
strict  proof  of  the  custody  as  he  seems  to 
have  considered  should  be  given,  and 
simply  0bcause  such  proof  was  not  given  to 
cionsider  the  document  not  to  be  genuine. 
He  entirely  overlooked  the  most  important 
evidence,  namely,  the  possession  which  hSd 
been  in  accordance  with  the  kobala.  It  is 
difficult  to  understand  how  he  could  have 
come  to  such  an  opinion,  and  the  judgment 
of  the  Moonsiff  contrasts  very  favourably 
with  his  judgment. 

The  case  must,  therefore,  be  remanded  to 
the  Subordinate  Judge  for  him  to  determine 
whether  the  kobala  is  a  genuine  document 
or  not.  We  should  be  glad  if  we  were  at 
liberty  to  decide  the  question  now,  but  it  is 
a  question  of  fact  and  ought  to  be  determined 
by  the  Lower  Appellate  Court. 

The  decree  of  the  Subordinate  Judge  will 
be  reversed,  and  the  suit  be  remanded  to  him 
to  try  and  determine  whether  the  kobala  is 
genuine.  He  will  be  guided  in  giving  his 
decision  by  the  remarks  which  we  have 
made.    The  coSis  will  follow  the  result. 


The-3rd  January  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  JT/., 
Justice^  and  the  Hon'ble  F.  A.    Gl 
Judge, 

Issues— Special  AppeaL 

Case  No.  540  of  1873. 

Special  Appeal  from  a  decision 
the  Officiating  Judge  of  East  Bun 
dated  the  rjth  December  18*12^  aj^ 
a    decision    of  the  Moonsiff  0/  C\ 
dated  the  12th  September  i8y2, 

Tara  Chand  Roy  (Plaintiff),  ApptU 

versus 

Nobin  Chunder  Roy  and  others  (Defends 

Respondents. 

Baboo  Umbilia  Churn  Banerjte  for 
Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

A  Jud^e  is  not  bound  to  decide  a  questioa  not 
in  the  plaint ;  and  when  a  case  comes  before  the 
G>urt  in  special  appeal,  the  parties  are  to  be  held  to  I 
case  made  in  the  Courts  below. 

Couch ^  C,J, — It  was  objected  in  this 
that  the  Judge  ought  to  have  found  whei 
the  plaintiff  was  entitled  to  enhance  the 
of  the  land  as  orchard  land.  In  the  pi 
which  we  have  had  translated,  the  plaii 
bases  his  claim  for  enhancement  of  rent  ni 
the  ground  that  the  defendants  held  the 
at  a  lower  rate  than  that  obtaining  in 
neighbourhood  and  paid  by  tenants  in 
village  for  homestead  lands,  and  that  l] 
value  of  the  produce  of  the  garden  ha4 
increased  with  reference  to  the  rents  paid  \ff 
tenants  of  the  village  in  general,  and  by  dtftj 
inhabitants  in  the  neighbourhood  for  hoaie*i 
stead  lands  of  a  similar  description. 

The  claim   in  the   plaint   is   clearly  fot-i 
enhancement  of  rent  as  for  homestead  land%  I 
and  we  can  understand  why  it  was  madft 
in  that  way.     The  plaintiff  had  purchased 
from  Radha  Nath  Ghose,  who  had  throughj, 
as  it  is  said,  his  gomashta  entered  into  aa 
engagement  with  the  defendants  that  they 
should  hold  the  land  at  a  certain  rent  in  the  { 
condition  in  which  it  had  been  put,  namely,  1 
as  orchard.    And  it  appears  to  os  that  the  ■, 
plaintiff,  probably  knowing  that  if  he  had 
treated  this  as  orchard  land  and  asked  to 
have  the  rent  enhanced  as  for  such,  he  would 
have  been  met  by  this  engagement,  attempt* 
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evade  ihe  effect  of  it  by  treating  the 
fendant's  holding  as  homestead  lands. 
The  case  has  been  treated  as  he  staled  it 
|Us  plaint,  and  has  been  decided  against 
k,  No  objection  apparently  can  be  made 
that  decision  ;  but  it  is  said  that  some 
iestion  as  to  the  enhancement  of  the  rent 
ibr  orchard  lands  which  was  not  raised  in 
tplaini  ought  to  have  been  decided.  The 
idge  was  not  bound  to  decide  a  question 
|t raised  by  the  plaintiff.  The  decision  was 
he  npon  the  case  in  the  plaint,  and  not 
pn  a  different  case  now  put  forward,  as  far 
appears,  for  the  first  time  in  special 
^1.  When  a  case  comes  before  this 
kirt  in  special  appeal,  the  parties  arc  to  be 
^  to  the  case  made  in  the  Courts  below, 
id  not  allowed  to  get  rid  of  a  decision  in 

gi  Courts  by  presenting  a  different  case 
is  Court. 
The  special  appeal  mast  be  dismissed  with 


The  7ih  January  1874. 

Present : 

i 

file  Hon^le  Sir  Richard  Couch,  A7.,  Chief 
.jfuslice,  and  the  Hon'ble  F.  A.  Glover, 

Lkt  VIII.  of  1859,  s.  246— Right  of  Action— 
I  Limitation. 

j  Case  No.  528  of  1873. 

^cial  Appeal  from  a  decision  passed  by 
\  ihe  Additional  Subordinate  Judge  of 
I  EaU  Burdivan,  dated  the  i6th  December 
\  /^72,  reversing  a  decision  of  the  Moonsijff 
\  ^f  Jihanabady    dated    the    j/st    August 

Bnjo  Kishore  Nag  and  others  (Plaintiffs), 
Appellants, 

versus 

KamDyal  Bhudra  and  aifoiher  (Defendants), 
/Respondents, 

l^ahoo  Ram  Churn  Bose  for  Appellants. 

i    Bahoos  Nil  Madhub  Bose  and  Bhowanee 
Churn  Dutt  for  Respondents. 

lU  person,  making  a  claim  under  Act  VIII.  of  1S59, 
*'  3^1  is  io  actual  possession,  the  order  disallowing 

Vol.  XXI. 


his  claim  is  only  a  declaration  that  his  possession  is 
without  title.  A  suit  to  establish  his  right,  i.  ^.,  for  con- 
firmation of  his  possession,  must  be  brought  within 
one  year. 

Couch,  C.J, — This  was  a  suit  for  confirm- 
ation of  the  plaintiff's  title  to  land  which 
had  been  attached  in  execution  of  a  decree. 
The  plaintiff  had  preferred  a  claim  to  the 
land  under  section  246  of  Act  VIII.  of  1859 
which  was  disallowed ;  and  the  suit  was  not 
brought  within  one  year  from  the  date  of 
the  order  of  disallowance. 

One  of  the  issues  in  the  suit  was 
"whether  this  suit  is  affected  by  the  law 
of  limitation."  The  Moonsiff  decided  that 
it  was  not,  saying  "for  the  plaintiff  does 
not  sue  to  set  aside  the  order  passed  on  the 
said  claim-case;  be  seeks  for  confirmation 
of  his  own  title." 

On  appeal,  the  Subordinate  Judge  said 
that  the  plaintiffs  sued  to  establish  their 
right  to  share  in  the  property,  and  were 
allowed  1 2  years  to  do  so,  quoting  a  decision 
of  this  Court  in  12  Weekly  Reporter  33. 
But  he  reversed  the  Moonsiff's  decree  in  the 
plaintiff's  favour  on  the  facts. 

On  a  special  appeal  by  the  plaintiffs,  it 
has  been  objected  by  the  respondents  under 
section  348  that  the  issue  as  to  the  law  of 
limitation  has  been  wrongly  decided. 

The  case  in  12  Weekly  Reporter  33  is 
certainly  in  the  appellants'  favour,  for  the 
learned  Judges  state  as  one  of  the  reasons 
for  their  decision,  that  it  was  "not  a  suit  to 
"  recover  possession,  so  that  the  plaintiff 
"  should  sue  to  set  aside  an  ordv  under 
"section  246,  declaring  the  possession  of 
"another  party;  but  it  is  a  suit  for  the 
"iieclaration  of  right  and  confirmation  of 
"  possession."  With  every  respect  for  the 
learned  Judges,  I  think  there  is  a  mistake 
here.  The  attachment  of  immoveable  property 
does  not  alter  the  possession.  There  is  only  a 
prohibitory  order  under  section  235.  \\  the 
person  making  a  claim  under  section  246  is 
in  actual  possession,  the  order  of  the  Court 
disallowing  his  claim  is  only  a  declaration 
that  his  possession  is  without  title.  His 
actual  possession  remains,  and  the  suit  to 
establish  his  right  would  not  be  to  recover 
possession,  but  to  establish  his  title,  and  as  it 
is  generally  termed  for  confirmation  of  his 
possession.  It  would  be  unreasonable  that 
he  should  have  twelve  years  to  bring  a  suit 
to  establish  his  title  when  he  is  in  possession, 
and  only  one  year  when  he  is  not  in  posses- 
sion.   It  appears  to  me  that  the  reverse  of 
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this  would  be  reasonable.  Whether  the  suit  is 
to  recover  possession  or  to  confirm  it,  the 
substantial  question  to  be  determined  is  the 
right,  and  in  either  case  the  suit  is  to  estab- 
lish the  right  of  the  claimant. 

This  was  the  opinion  of  the  Full  Bench 
as  expressed  by  the  Chief  Justice  in  the  7 
Weekly  Reporter  257.  He  says:  "If  the 
''  Court  had  summarily  decided  'that  the 
"properly  was  liable  to  be  sold,  then  it 
"  would  be  necessary  to  get  rid  of  that 
"summary  order,  and  the  suit  must  have 
**  been  brought  wiihin  one  year  from  the 
"date  of  that  order  according  to  clause  5, 
"section  i,  Act  XIV.  of  1859,  or  within 
"  two  years  from  the  time  of  the  passing  of 
"Act  XIV.  of  1859  under  section  i«  of 
"that  Act.''  It  is  said  in  the  judgment  in 
13  AVeekly  Reporter  34  that  this  passage 
is  a  mere  obitery  and  merely  indicated  what 
the  law  ought  to  be.  As  the  opinion  of  a 
Full  Bench,  it  is  entitled  to  consideration ; 
and  in  5  Weekly  Reporter  213,  there  is  an 
express  decision  by  a  Division  Court  that  it 
is  imperative  upon  a  person  whose  claim 
under  Section  246  has  been  rejected  under 
any  circumstances  to  sue  within  one  year. 
Also  in  several  cases  this  appears  to  be  assum- 
ed by  the  Court  to  be  the  law.  They  are 
Venkatanara  vs.  Akkamma,  3  Madras 
High  Court  Reports  139,  and  the  cases  in 
7  VVeekly  Reporter,  pp.  252  and  441. 

In  this  state  of  the  authorities,  I  think 
we  are  not  bound  to  refer  the  question  for 
decision  by  a  Full  Bench.  The  words  of 
the  rule  of  July  1867  are:  "Whenever  one 
•*  Divisifin  Court  shall  differ  from  any  other 
"  Division  Court  on  a  point  of  law,  the  case 
"  shall  be  referred  for  decision  by  a  Full 
"  Bench.''  • 

If  the  difference  was  only  between  this 
Division  Court  and  that  which  decided  the 
case  in  the  12  Weekly  Reporter  33,  we 
might,  by  the  terms  of  this  rule,  be  bound  to 
refer  the  question.  This  depends  upon 
whether  the  word  "  shall  "  is  to  be  considered 
as  imperative,  and  not  merely  directory.  In 
the  present  case,  1  think  it  is  not  imperative, 
and  that  we  may  exercise  our  discretion. 
The  .suit  ouj^ht,  in  my  opinion,  to  have  been 
brought  within  one  year  from  the  dale  of 
order  disallowing  the  claim,  and  the  appeal 
must  be  dismissed  with  costs. 

Glover^  J, — 1  am  of  the  same  opinion. 


w 
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The  8ih  January  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  E.  G. 

Judges, 

Misconception  of  Evidence — Remand — ^Ei 
Thakbust  Map— Cause  of  Actioa. 

Case  No.  510  of  1873. 

Special   Appeal  Jrom   a   decision  pas\ 
the   Deputy  Commissioner  of  Manbi 
dated  the  18th  September  18^2,  n 
a   decision   of  the   Moonsiff  of  Ki 
nathpore,  dated  the  30th  September 

Ram  Bundhoo  Chatterjee  and  others  (s 
the  Defendants),  Appellants, 

versus 

Mudhoo  Soodun  Fatea  and  others  (Plaii 

Respondents, 

Baboo  Opendro  Chunder  Rose  for 
Appellants. 

Baboo  Iluree  Mohun  Chuckerbutiy  ifx\ 
Respondents. 

Where  the  Lower  Appellate  Court  stated  that 
single  witness  had  alles;^ed  possession,  and  it  was 
that  two  witnAses  at  least  had  done  so,  the  inisc< 
tion  of  evidence  was  considered  a  sufficient  reasosl 
a  remand. 

A  mere  error  in  athakbust  map  from  which  ooiof 
has  accrued  is  no  cause  of  action. 

Markby,  y, — In   this    case    if  the 
objection  had  been  that  the  suit  woald 
lie  for  a  declaration  of  title  and  conlirms 
of  possession,  we  should  not  have  entert 
it   at    this  stage  of  the   proceedings,  it 
having  been  taken  in  the  Court  below, 
it   appears   that   there  is   another  ob}( 
taken  in  special  appeal,  independently  of  1 
tothejudgmentot  the  Deputy  Commissioi 
He  Slates  in  his  judgment  tbai  not  a  sii 
person  has  been  brought  forward  who  ass 
that  he  ever  was  in  possession  of  the  iaD<i 
cultivator,  that  is,  in  possession  on  behalf  | 
the   defendant ;  but  it  is  pointed  out  to 
that   two  witnesses  at  least  were   esamii 
who  distinctly  stated  that  they  did  bold 
land  from  the   defendant,  and   cultivate 
Therefore  that   observation   of   the  Dcj 
Commissioner  appears  to  be  founded  u{ 
misconception  of  the  evidence.     The  re 
of  that  would  be  that  we  should  remand 
case  to  the  Lower  Appellate  Court  forafi 
decision. 

But  then  comes  the  question  whether 
can  allow  this  litigation  to  proceed  fort' 
if  in  fact  the  suit  is  one  which  would  not 
For,  though  we  might  not  choose  to  intei 
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Te  the  litigation  is  at  an  end,  it  is  a 
erent  thing  when  we  are  asked  to  remand 
ase  for  further  inquiry.  Now  we  think, 
bug  to  the  plaint,  that  the  suit  is  not  one 
ich  would  lie  in  the  Civil  Court.  The 
w  complaint  is  th.u  the  thakbust  map, 
kb  was  made  in  the  year  i860,  is  erro- 
MIS.  It  is  nowhere  alleged  that  any  injury 
(accrued  to  the  plaintiff  in  consequence  of 
I  error,  and  therefore  we  think  that  there 
^  cause  of  action  disclosed  by  the  plaint, 
being  so,  we  think  we  are  bound  to 
taiQ  the  objection,  and  not  to  allow  this 
Lion  to  proceed  further. 
ider  these  circumstances,  we  set  aside 
decree  of  the  Lower  Appellate  Court, 
dismiss  the  plaintiff's  suit  upon  the 
bmd  that  the  plaint  disclosed  no  cause  of 
ipn.  But,  inasmuch  as  this  objection  was 
|t  taken  in  the  Court  below,  we  make  no 
Aer  as  to  costs. 


The  8th  January  1874. 

Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

Evidence — Special  Appeal. 

Case  No.  83  of  1873. 

M  Appeal  from  a  decision  passed  by 
k  Subordinate  Judge  of  Chittagong, 
tied  the  2pk  June  18^2,  reversing  a 
}fiecUion  of  the  Officiating  Moonsiff  of 
^Futtickcherry,  dated  the  ith  Aprit  1872. 

*b  Assanoollah    (Plaintiff),   Appellant, 

\  versus 

\     SuflFer  Ali  and  others  (Defendants), 
I  Respondents. 

Baboo  Gopeenath  Mookerjee  for 
Appellant. 

8«iw  Srunath  Banerjet  for  Respondents. 

L  Where  it  was  found  in  special  appeal  that  the 
{•^Appellate  Court,  after  considering^  the  evidence 
F  we  witnesses  in  detail  and  g^ivinj;  its  reasons  in  de- 
»feT  rejecting  that  evidence,  had  not  met  the  jud^- 
;W»*  of  the  first  Court  in  a  single  point,  the  decision 
1J  «e  Lower  Appellate  Court  was  reversed,  and  that 
•*efiiitCbqrt  restored. 
^^f^iomjaish  lands  construed. 


The  plaintiff  in  this  case  sued  to  recover 

1  kanee  and  5  gundas  of  land  as  belong* 
ing  to  a  certain  talook  held  by  his  father 
and  himself,  the  total  area  of  the  talook, 
as  measured  in  dagh  3135  of  the  chitta  of 
the  year  1839,  together  with  its  goonjaish, 
being  2  kanees  5  gundas. 

The  defendants  averred  that  the  lands  in 
dispute  belonged  to  several  daghs,  Nos.  3128, 

3132,  3'34,  &c. 

The  Moonsiff  deputed  an  Ameen  to 
examine  the  ground,  and  compare  the  lands 
held  by  the  parties,  and  claimed  by  them,' 
respectively,  with  the  chittas  of  1839.  The 
result  of  that  measurement  was  that  the 
plaintiff  was  found  to   hold  3   gundas  and 

2  krants  less  than  the  survey-papers  gave  to 
him,  and  the  defendants,  1 1  gundas  and 
2  cowries  less ;  this  is,  as  I  understand, 
exclusive  of  the  land  now  in  dispute. 
The  Moonsiff,  on  this,  came  to  the  conclu- 
sion that,  of  the  lands  now  in  dispute, 
parcels  of  2  gundas  and  11  gundas, 
respectively,  must  belong  to  the  respective 
estates  of  the  plaintiff  and  the  defendants  as 
formerly  measured.  This  left  an  excess  of 
15  gundas  x  cowrie  and  2  krants  to  be 
dealt  with.  As  to  these  lands,  the  Moonsiff 
says  :  "The  Ameen  states  that  this  is  the 
"e.Kcess  of  the  dagh  No.  3128,  but  he  gives, 
''  no  reason  for  his  assertion.  It  is  not 
"  supported  by  anything  in  the  record.  On 
"  the  other  hand,  the  plaintiff  has  shown  his' 
*^  long  possession  in  the  land  by  the  testi* 
*'  mony  of  his  witnesses."  He  then  goes  on 
to  find  that  this  must  be  taken  to  be  the 
goonjaish  land  of  the  plaintiff,  aiyl  gives 
him  a  decree  for  it  accordingly. 

Both  the  parties  appealed  from  this  deci- 
sion, and  the  Subordinate  Judge  has  dismissed 
the  plaintiff's  suit  in  toto.  The  Subordinate 
Judge,  in  the  second  para,  of  his  judg* 
ment,  says  :  "  The  Ameen,  on  surveying  the 
**  locale,  has  distinctly  stated  i  kanee  3  cowries 
'*  I  krant  of  land  to  be  in  the  possession  of 
"the  plaintiff.  I  cannot  make  out  on  what 
''  account  and  under  what  consideration  the 
*'  lower  Court  has  awarded  a  modified  decree 
"to  the  plaintiff,"  that  is,  for  the  15  gun- 
das in  excess.  It  does  not  seem  difficult 
to  make  out  on  what  ground  the  Moonsiff 
did  so,  and  I  must  say  that,  if  the  Moonsiff 
was  right  in  holding  that  the  plaintiff's  wit- 
nesses satisfactorily  proved  his  long  posses- 
sion, he  could  not  make  any  other  order  than 
the  order  that  he  did  make  in  respect  of  those 
1 5  gundas  of  land.  Then  we  must  go  baclc 
to  the  beginning  of  the  decision  of  the  Subor^ 
dinate  Judge  in  which  it  seems  to  me  there  is 
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made  no  claim  under  the  former  clause  of 
section  i6.     Tiiey  described  themselves  as 
khodkhasl  ryots,  thereby  claiming  the  bene- 
fit of  the    latter   part   of  the    section,   but 
that  is  contradicted  by  the  whole  circum- 
stances of  the  case.     In  the  .first  place,   it 
seems  undoubted  that  the  residence  of  the 
defendants  is   in   one   pergunnah,   and  the 
lands    are  « situated    in    another.       Nextly, 
they    could    not    be    hereditary  cultivators, 
because  they  held  under  a  lease  from  Raj 
Kristo ;  and,  further,  the  terms  of  the  pottah 
negative  the  idea  of  their  being  hereditary 
cultivators,   because   those   terras   distinctly 
specify  that  the  defendants  were  to  collect 
rent  from  the  ryots.     But,  in  the  argument 
before  us,  and,  perhaps,  in  some  earlier  stage 
of  the  proceedings,  the  defendants  thought 
fit  to   rely   upon   the    other   clause   of  the 
section  by  showing  that  the    pottah   under 
which  they  held  was  created   by  the   late 
holder  of  the  under-tenure  with  the  express 
sanction  of  the  zemindar.     Under  the  strict 
provisions  of  section  i6,  no  sanction  of  the 
zemindar  would   avail,   unless   the   right  is 
vested  in  the  holder  by  the  written  engage- 
ment under  which  the  under-tenure  is  created, 
or  by  the  subsequent  written  authority  of 
the  person  who  created  it,  or  his  representa- 
tives.     A     question     was     raised     whether 
this  section  in  all  its  strictness  ought  to  be 
applied   to   the   present   case,   because    the 
tenure,  although  subsequent  to  the  permanent 
settlement,  was  created  before  the  passing  of 
Act  VIll.  of  1865  (B.C.).     There,  perhaps, 
might  be  some  ground  for  hesitation  if  the 
evidence  had  been  anything  like  proof  of  a 
distinct  sanction  by  the  zemindar,  and  we 
were   told   that  the    zemindar,  not    merely 
granted  the  sanction,  but  that  he  joined  in 
the  creation  of  the  under-tenure  by  receiving 
part  of  the  consideration-money  paid  for  it. 
But,  on  examining  the  evidence,  it  appears 
that  not  only  no  sanction  was  given  by  the 
zemindar,   but   that   no   consideration    ever 
passed-     There  is  no  ground,  therefore,  for 
the  contention  that  there  was  any  ratification 
by   the   zemindar,  and,  under  the  circum- 
stances," neither  clause  of  section  16  would 
protect  the  defendants.     The  section,  in  our 
opinion,  certainly  applies,  and,  inasmuch  as 
the  defendants  are  not  protected  by  either 
of  the  provisions  of  that  section,  the  plaint- 
iffs are   entitled  to  succeed.      It  was  con- 
tended that  the  plaintiffs  came  into  Court  on 
the  specific  allegation  of  fraud.     No  doubt 
they    did   so,   but   failure   of   proving   that 
atlegation  would   not  deprive  them  of  the 
right  which  they  undoubtedly  possessed,  and 


which  the  issues  framed   in  the   Coai 
first  instance  show  that  they  clearly  « 
upon.     For    these    reasons    we     think 
judgment  of  the  Lower  Appellate  Court 
be  set  aside,  and  the  decision  of  the  Si 
dinate  Judge  restored  with  costs. 


The  i9ih  August  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  D«rj 
nath  Mitter,  Judges. 

Possession — Limitation — PresamptioiL 

Case  No.  713  of  1873. 

Special  Appeal  from  a  decision  passed 
the  Officiating  Judge  of  Nuddea,  di 
the  gth  December  18^2^  affirming 
decision  *of  the  Subordinate  Judge 
that  District,  dated  the  i8th  July  iSjt\ 

Tarinee  Churn  Singh  and  another 
(Plaintiffs),  Appellants, 

versus 

The  Collector  of  Nuddea,  on  behalf 
Government,  and  others  (Defendai 
Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellanl 

Mr,  R.  T,  Allan  and  Baboo s  Unnoi 
Pershad  Banerjee  and  Bhowanee  Chut 
Dutt  for  Respondents. 

In  a  suit  to  recover  possession  of  a  julkar,  of  wlM 
plaintiffs  allcg^ed  that  they  had  been  in  enjoyment < 
to  the  year  i860  (1266),  when  they  were  ousted  by 
Government  who  took    possession  of  it  as  State 
petty,  and  retained  possession  to   February  1S69, 
which  time  the  Government  withdrew  their  claim, 
relinquished  their  rights  in  favourof  defendants: 

Hbld  that.  If  the  plaintiffs  made  out  their  posses! 
down  to  1263,  and  specially  if  the  defeodaots  dkL 
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*a  clear  interruption  of  that  oossession  immediately 
Sequent  to  126,),  the  plaintiiTs  would  be  entitled  to 
^|N%sa^lptton  that  the  possession  existing  in  1263 
Icootinued  down  to  the  interruption  by  the  act  of  the 
(nt  in  1266. 


rihe 


g^acAsan,  y. — The  plaintiffs'  allegation  in 
|l  case  was  that,  down  to  the  year  i86q, 
1^  had  been  in  the  -enjoyment  of  the 
mxkj  of  a  certain  portion  of  the  Mata- 
MUkga  river  as  appertaining  to  their  zemin- 
Bee  Khalsee  Koondoo,  and  that  in  that 
V  they  were  ousted  by  the  action  of  the 
livernment,  who  took  possession  of  this  and 
julkars  as  being  the  property  of  ihe 
:  that  the  Government  retained  posses- 
of  this  jalkur  down  to  the  raonih  of 
ary  1869,  at  which  time  the  GovCrn- 
t  withdrew  its  claim  to  the  julkur  rights. 
after  certain  inquiries,  came  to  the 
elusion  that  the  defendants  were  entitled 
julkur,  and  accordingly  relinquished 
hi  their  favour,  and  also  either  gave  up 
promised  to  give  up  to  them  the  wassilat 
ing  for  the  period  of  the  Government 
ssion,  the  defendants  at  the  same  time 
rtakiog  to  indemnify  Government  against 
claim  of  other  parties. 

The  two  questions  raised  in  tjie  Court  of 
list  instance  were  the  right  to  the  julkur 
the   plea  of  limitation   raised    by   the 
eodant.     The  Subordinate  Judge  came  to 
conclusion  that  the  plaintiffs  were  entitled 
the  julkur,  but,  for  the  reasons  stated  in 
decision,  he  held  that  their  suit  was  bar- 
by  the  law  of  limitation. 

On  appeal  to  the  Zillah  Judge,  the  Judge 
that  the  decision  of  the    lower  Court, 

the  point  of  limitation,  was  correct,  and 

,  this  being  so,  the  Court  ought  not  to 
.ve  gone  into  the  question  of  title.     He 

refore  confirmed  the  decision  dismissing 

plaintiffs'  suit. 

The  plaintiffs  appeal  to  this   Court,  and 

J  contend  that  the  question  of  limitation 

been   improperly   dealt   with.     One  of 

tr  contentions  is,  that  in  reality  the  cause 

action  on  which  the  plaintiffs  are  entitled 

proceed  is  the  taking  possession  by  the 

endants  in   1869,  wheja  the  Government 

iinquished    the    julkur;     but    they     also 

rmed  that,  supposing  this  not  to  be  so, 

y  wcjl  proved  their  possession  down  to 

year    i860,  and   that  consequently  the 

was  in  no  view  of  the  case  barred. 

We  are  not  prepared  at  present  to  say 
^^the  plaintiffs  are  entitled  to  rely  upon 
cause  of  action  other  than  the  disposses- 
by  the  Government  in  i860;  but  we 


are  also  of  opinion  that  this  question  has  not 
been  adequately  disposed  of  by  the  Courts 
below.  The  case  is  one  in  which  the 
plaintiffs  are,  undoubtedly,  entitled  to  the 
fullest  trial  of  their  allegations. 

The  Judge  intimates  a  suspicion,  or  more 
than  a  suspicion,  that  the  case  may  be  a  hard 
one,  and  it  is  quite  clear,  we  think,  that  there 
has  been  no  want  of  diligence  on  the  plaintiffs' 
part ;  for  their  possession,  or  their  right  to 
possession,  having  been,  in  fact,  suspended 
from  i860  to  1869  by  the  interference  of  the 
ruling  power,  and  the  possession  of  the  defend- 
ants subsequent  to  such  interference  dating 
only  from  February  1869,  and  this  suit 
having  been  commenced  in  May  1870,  we 
think  the  plaintiffs  have  been  as  diligent  as  any 
plaintiff  in  this  country  could  be  expected 
to  be. 

The  issue  of  possession  in  our  opinion  has 
been  unduly  narrowed  by  the  Court  of  first 
in.stance,  and  apparently  also  by  the  Appellate 
Court,  to  the  question  whether  the  plaintiffs 
have  absolutely  proved  their  possession 
within  twelve  years  before  the  suit,  that  is  to 
say,  within  the  short  period  that  elapsed 
between  1858  to  i860.  Now,  it  is  precisely^ 
as  to  that  period,  that  is  to  say  the  Bengali 
years  1264,  1265,  and  1266,  for  which  the 
plaintiffs'  proof  is  considered  to  have  failed, 
that  the  defendants  are  held  not  to  have 
proved  their  possession  ;  and  that  not  only  as 
to  those  years,  but  antecedently.  The 
Subordinate  Judge  does  not  specifically  find, 
but  he  appears  to  accredit  the  evidence  pro- 
duced by  the  plaintiffs  as  to  possession 
down  to  the  year  1263.  ^ 

Now  it  appears  to  us,  under  the  circum- 
stances of  this  case,  that,  if  the  plaintiffs 
clearly  made  out  their  possession  down  tQ 
12*63,  ^"^  specially,  if  the  defendants  did  not 
show  a  clear  interruption  of  that  possession 
immediately  subsequent  to  1 263,  the  plaintiffs 
would  be  entitled  to  have  it  presumed  that 
the  possession  existing  in  1263  had  continued 
down  to  the  period  at  which  a  well-marked 
interruption  of  possession  took  place  by  the 
act  of  the  Government  in  i860,  or  1266. 
Considering  the  importance  to  the  plaintiffs 
of  a  clear  decision  on  this  point  of  posses- 
sion, we  think  that  we  are  justified  in  sending 
this  case  back  to  the  Lower  Appellate  Court 
in  order  that  a  clear  finding  may  be  arrived 
at,  as  far  as  the  evidence  admits,  as  to 
possession  down  to  1263,  and  as  following 
from  that,  if  the  contrary  be  not  shown,  a 
continuance  in  possession  down  to  the  pro- 
ceedings of  Government  in  i860.  The  casd 
will  be  remanded  accordingly. 
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The  17th  November  1873. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  Dwarka- 
nalh  Milter,  Judges, 

Specially  registered  Bond— Act  XX.  of  z866 — 

Interest 

Case  No.  17  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Backer  gunge,  dated  the  Jth 
September  18^2, 

Adur  Monee  Debia  (Plaintiff),  Appellant, 

versus 

Koolo  Chunder  Chatterjee  and  others 
(Defendants),  Respondents, 

Baboo  Doorga  Mohun  Doss  for   Appellant. 

Baboo  Nullit  Chunder  Sen  for  Respondents. 

Where  a  bond  is  specially  registered  under  the  pro- 
visions of  Act  XX.  of  iJ>66,  the  creditor  is  entitled,  on 
observing  the  procedure  there  prescribed,  summarily  to 
have  a  decree  for  the  amount  specified,  including  inter- 
est up  to  the  date  of  such  decree.  If  the  creditor  intends 
to  secure  interest  at  the  rate  stipulated  after  suit  and 
decree,  it  is  not  enough  to  insert  the  customary  phrase 
**  date  of  realization  '*  in  the  instrument,  as  such  phrase 
must  be  held  controlled  by  other  parts  of  the  agreement 
as  expressed  in  the  bond. 

Jackson,  7.— We  think  the  decision  of 
the  Court  below  is  right.  The  parties 
agreed  that  the  money  should  be  secured  by 
.  a  bond  specially  registered  under  the  pro- 
visions of  Act  XX.  of  1866,  and  evidenily 
they  hafl  in  contemplation  that  the  whole 
procedure  should  apply  to  this  transaction. 
Under  that  procedure,  the  creditor,  on  pre- 
sentation of  a  petition  to  the  Court  haviwg 
jurisdiction,  together  with  a  certificate  of  the 
special  registration,  is  entitled  summarily  10 
have  a  decree  for  the  amount  specified, 
including  interest  up  to  the  date  of  such 
decree,  and  thereupon  he  may  proceed  at 
once  to  enforce  his  decree,  or  he  may  abstain 
from  taking  steps  immediately  to  enforce  his 
decree ;  but  in  no  case  can .  he  realize  any- 
thing beyond  the  amount  specified  in  the 
decree.  As  to  what  look  place  in  this  case 
in  execution  that  gave  the  plaintiff  no  cause 
of  action.  Then  as  to  the  words  "date  of 
realization,"  upon  which  the  appellant  so 
much  relies,  they  appear  to  us  to  be  merely 
a  customary  phrase  inserted  in  such  instru- 
\nents,  and  must  be  held  controlled  by  the 
•ther  parts  of  the  agreement  as  expressed  in 
the  bond.    If  the  creditor  intended  to  secure 


to  himself  payment  of  interest  at  the 
stipulated  after  suit  and  after  di 
should  have  secured  himself  more  expi 
and  resorted  to  a  different  form  of  a( 
We  think  the  suit  has  been  properly 
missed,  and  that  the  appeal  must  be  disi 
with  costs. 

It  may  be  added,  as  I  am  remini 
Mr.   Justice   Mitter,  that,   in  anj  case, 
claim  is  not  one  which  this  Court  shoi 
willing  to  encourage,  even  if  the  decision! 
been  open  to  us  on  the  merits.     It  \s  a 
for  compound  interest  at  a  somewhat^ 
bitant  rate  after  the  date  of  decree, 
a  matter  expressly  placed  by  law  withift 
discretion  of  the  Court  making  the  d( 


The  8th  January  1874. 

Presenl : 

The  Hon'ble  W.  Ainslie,  Judge, 

.  Act  XXV.  of  1861,  s.  32o-Rlg:ht  of  Waj 
•      Onus  ProbandL 

Case  No.  1885  of  1873. 

Special  Appeal  from  a  decision  pasui> 
the     Officiating     Additional     Judgt^ 
Jessore,  dated  the  gth  May  iSjSi 
ing  a  decision  of  the  Additional  Mm 
of  that  District,   dated  the   4th  (ki 

Puchai  Khan  and  another  (Defendants^ 

Appellants, 

versus 

Abed  Sirdar  and  others  (Plaintiffs), 
Respondents, 

Mr,  H,  E,  Mendies  for  Appellants. 

Baboo  Bungshee  Dhur  Sen  for 
Respondents. 

In  a  suit  for  a  declaration  that  defendant  had  no  1 
of  way  over  certain  land  belonging  to  plaiatin,  »* 
it  appeared  that  defendant  had  obtained  an  <>J,^^'j 
the  Magistrate  under  the  Criminal  Procedure  Code  I' 
XXV.  of  ift6i),  s.  320,  it  was  held  that  the  oo« 
proving  an  easement  did  not  lie  with  defeodanti  owjj 
It  was  for  plaintiff  to  prove  that  he  wasenUtW^ 
exclusive  possession • 
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TThk^  plainiiff  in  this  case  seeks  for  a 
icl&ralion  thai  the  defendant  has  no  right 
fe  way  over  certain,  lands  belonging  to 
B,  plaintiff.  It  appears  that  the  defend- 
||  obtained  an  order  from  the  Magistrate 
section  320  of  the  Code  of  Criminal 
:cdure,  and  the  effect  of  an  order  under 
sectiSll  is  that  possession  shall  not  be 
(Q  or  retained  by  any  party  to  the  exclu- 
of  the  public,  or  of  certain  specified 
ins,  until  the  parly  claiming  such  posses- 
shall  have  obtained  the  decision  of  a 
recent  Court  adjudging  him  to  be  entitled 
ich  exclusive  possession.  The  plaintiff 
\\s  suit,  therefore,  had  to  prove,  to  the 
faction  of  the  Court,  that  he  was  entitled 
exclusive  possession  of  the  land  which 
the  subject  of  the  order  of  the  Magis- 
,  and  a  decision  of  the  Civil  Court 
could  terminate  the  operation  of  that 
icr.  The  Judge  of  the  Lower  Appellate 
irt  is  of  opinion  that  the  Magistrate's 
pder  does  not  take  away  from  the  defend- 
itt  the  onus  of  proving  an  easement.  In 
tes  it  appears  to  me  that  he  is  in  error.  .  If 
^  defendant  had  put  forward  no  evidence 
^ept  the  award  of  the  Magistrate,  it  would 
fill  have  been  necessary  for  jhe  plaintiff 
prove  something  more  than  that  he  was 
owner  of  the  land  before  the  order  of 
Magistrate  could  be  rendered  inoperative. 
Judge  has  then  gone  on  to  dispose  of 
evidence  produced  by  the  defendant  in 
\on  of  his  right  to  the  use  of  the  land, 
he  do2s  not  appear  to  have  at  all  dealt 
the  evidence  brought  forward  by  the 
iotiff.  The  few  words  in  which  he 
ides  to  it  cannot,  I  think,  be  treated  as  a 
ling  on  the  credibility  of  that  evidence. 
k  were  to  be  so  treated,  it  would  have  to 
taken  as  a  finding  against  the  plaintiff, 
I  think  that  the  J  udge  was  not  express- 
»g  au  opinion  6t  bis  own,  but  merely 
f^ording  what  had  been  suggested  by  the 
Idendant  as  throwing  discredit  on  the 
tefidence  given  on  the  other  side.  Looking 
K  the  nature  of  the  case  put  forward  by  the 
^ntiff,  and  the  evidence  of  the  existence 
W  a  certain  state  of  facts  at  a  recent  time  to 
|e  derived  from  the  ordep  of  the  Magistrate, 
cannot  infer  from  the  expressions  used 
r  the  Judge  that  he  did  examine  the 
tements  of  the  plaintiff's  witnesses,  and 
he  did,  as  the  result  of  such  examina- 
I,  accept  them  as  true  in  whole  or  in  part 
sufficient  to  support  plaintiffs  claim. 
,The  case  must  go  down  to  the  Lower 
ite  Court  for  re-consideration.  The 
will  abide  the  event. 

Vol.  XXI. 


The  9th  January  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Execution  in  a  different  District— Jurisdiction — 
Transfer  of  Decrees. 

Cases  Nos.  326  and  333  of  1873. 

Miscellaneous  Appeals  from  an  order 
passed  by  the  Judge  of  Gya,  dated  the 
2jrd  August  18 J 2' 

Ram  Ch under  (Decree-holder),  Appellant, 

versus 

Mohendro  Naih  Bose  (Judgment-debtor), 

Respondent. 

Mr.  R.  T.  Allan  for  Appellant. 

Bahoos  Chunder  Madhub  Ghose,  Nil- 
Mad  hub  Bose,  and  Rajendro  Nath  Bose 
for  Respondent. 

Where  a  decree  is  transferred,  and  the  name  of  the 
transferee  put  upon  the  record  by  the  Court  which 
passed  the  decree,  and  the  transferee,  in  the  character  of 
decree-holder,  takes  out  a  copy-decree  and  certificate, 
and  presents  them  to  the  Court  of  another  district  for 
execution,  it  is  beyond  the  jurisdiction  of  the  latter 
Court  to  entertain  any  question  as  to  the  transferee's 
right  to  the  execution  sought. 

A  transferee  merely  occupies  the  position  of  the  trans- 
ferror relative  to  the  judgment-debtors,  and  takes  the 
decree  subject  to  the  same  rights  of  set-off  as  those 
under  which  it  was  held  by  the  transferror. 

Phear,  J. — ^Thusjs  two  cases  have  come 
up  to  us  so  much  entangled  together  that  we 
have  had  considerable  difficulty  in  satisfying 
ourselves  as  to  the  actual  facts  of»each  of 
them.  But  now  that  we  have,  as  we  believe, 
ascertained  these  facts,  the  matter  of  dispute 
between  the  parties  appears  to  be  a  very 
plain  one  indeed. 

In  the  suit  numbered  20  in  the  Court 
below,  it  appears  that,  so  long  ago  as  the 
30th  March  1865,  one  Mussamut  Bahuns 
Kooer  obtained  a  decree  in  the  District 
Court  of  the  24-Pergunnahs  against  one 
Mohendro  Nath  for  costs,  amounting  in  the 
whole  to  Rs.  3,100.  This  lady  sold  the 
benefit  of  this  decree  to  Ram  Chunder 
(called  in  the  case  before  us  the  decree- 
holder)  on  the  5th  December  1866.  He,  on 
the  fooling  of  this  sale  or  assignment,  applied 
to  the  Court  which  passed  the  decree,  on 
the  23rd  April  1867,  to  substitute  his  name 
as  decree-holder  for  that  of  the  Mussamut  ; 
and  we  find  that,  on  this  application,  th^ 
Court  made  the  order  that  his  name  should 
be    substituted   according   to    his   petition. 
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After  this  Ram  Chunder,  being  the  decree- 
botdcT  on  ibe  record,  made  various  applica- 
tions for  eitecution,  more  than  one  at  any 
rate  to  the  knowledge  of  the  judgment- 
debtor  Mohendro  Nath.  And  ultimaiely  he 
obtained  an  order  from  ihc  Court  which  had 
passed  the  decree,  namely,  the  Court  of  the 
Z4-Pergunnab5,  .for  the  transmission  of  a 
copy  of  the  decree  with  a  certiiicale  to  the 
Gya  Court  for  the  purpose  of  execution. 
And,  in  pursuance  of  that  order,  the  copy- 
decree  and  cerlificate  having  been  trans- 
mitted to  the  Gya  Court,  the  Gya  Court 
entertained  the  matter,  and  passed  the  deci- 
sion which  is  non'  appealed  against. 

When  Ram  Chunder,  on  the  footing  of 
this  copy-decree  and  certificate,  made  his 
application  for  execution  to  the  Gya  Court, 
Mohendro  Nath,  the  judgment-debtor,  ob- 
jected that  theMussamut's  sale  to  him,  Ram 
Chunder,  was  not  a  bond-fide  sale,  and  that 
therefore  he  was  not  entitled  to  execute  the 
decree.  The  Judge,  after  taking  evidence 
and  giving  consideration  lo  various  materials 
before  him,  came  to  the  conclusion  that  this 
objection  was  good,  and  refused  to  grant 
process  of  execution  to  Ram  Chunder. 

Now  it  seems  to  be  plain  on  the  facts 
which  have  been  staled,  and  which  appear 
to  be  entirely  beyond  dispute,  that  the  Judge 
had  no  discretion  whatever  in  the  matter 
of  this  objection.  Ram  Chunder  had  been 
put  upon  the  record  by  the  Court  which 
passed  the  decree  long  before  the  copy- decree 
and  certificate  came  to  the  Gya  Court,  He, 
in  fact,  brought  that  copy-decree  and  certi- 
ficate to  the  Gya  Court  in  the  character  of 
decree- ffijlder.  And  it  was  beyond  the  pro- 
vince of  the  Gya  Court,  which  was  in  this 
matter  only  asked  to  execute  the  decree,  to 
entertain  any  question  as  to  the  right  %i 
Ram  Chunder  so  to  bring  the  copy-decree 
and  certificate  before  it.  If  there  were,  for 
any  extraordinary  reason,  grounds  before  the 
Court  sufficient  to  suggest  a  cloubt  as  to 
Ram  Chunder's  right  to  stand  in  the  position 
of  decree- holder,  and  to  ask  for  execution 
of  the  decree,  the  proper  course  which  ought 
to  have  been  taken  by  the  Court  was  to  send 
back  the  copy-decree  to  the  Court  of  the  24- 
Pergunnahs,  with  a  request  that  that  Court 
would  consider  whether  the  apparent  grounds 
were  well  founded  or  not.  But  nothing  has 
been  brought  under  our  notice  lo  lead  us  to 
suppose  that  there  was  any  substantial  reason 
why  Kam  Chunder  should  not  be  put  upon 
the  record  as  the  substitute  for  the  original 
decree- holder.  No  doubt  a  Court,  which  is 
called  upon  to  exercise  the  discretion  repDSed 


t  by  the  enactment  of 
the  Civil  Ptocedure  Code,  ought  to  b 
careful  that,  in  substitutinj  an  alleger 
feree  lor  an  original  decree-holder, 
nothing  to  prejudice  the  rights  of  thi 
partir^s  to  the  suit.  And  it  would  pel 
not  b;^  100  much  10  say  that  the  Court  t-— - 
so  called  upon  ought  not  10  sUlistiinie'a 
allngL'ii  iransferee  in  the  place  of  the  origM 
decrec-holiler  on  the  record,  unless  it  «4I 
satislieii,  first,  that  ihe  substitution  was  neccM 
sary  or  important  in  order  to  secure 
rights  of  ihjt  iransferee  as  against  the 
ferior ;  and  ncxi,  that  this  substiiution 

nasonabh-  be  expected  to  operati 
prejudice  of  the  judgment-debtors.      Aad 
'  :r  to  be  well  advised  upon  these 
C.iuri  always  ought  to  afford  all 
i:-\ve  of  the  original  judgment-ci 
opporLuniiy    of   being    heard    before 
.i^s    an    order    for    substitution    on  tbt^ 
applicauon  of  an  alleged  transferee. 

~'i\:  we  have  no  reason  to  suppose  'q  Um* 
caso  that  any  of  these  precautions  have  ben 
neglecifd,  or  any  of  these  considerations  IM 
sighi  of.  The  Court  of  24-PergunnahfM* 
Court  which  had  Ihe  jurisdiciioa  l» 
make  the  order  of  substitulion.  and  we  fori 
an  record  of  such  order  in  the  pipcK 
of  liie  case.  We  do  not  know  that  Aft. 
:r  was  made  behind  Ihe  back  of  anf  4t 
the  p.mies  conctrned.  or  that  ih-ie  Hit 
not  sufiicient  reasons  for  putting  Ram  CbuoM' 
in  the  place  of  ihe  Mussamui.  And.  at  n^ 
rate,  as  has  already  been  said,  we  are  at 
opinion  that  ihe  Judge  of  the  Court  ot  Qji 
iia  autlioriiy  to  hear  and  determine  As 


objeLiion 

vhich   was  made  before   him  ftf 

ihe   lu.l-n 

cnt-debtor  to  the    right    of    Kim 

Chunder 

0  have  execution  of  the  decJW. 

Accord  I 

gly  it  seems  to  us  that  this  drdct 

mast  be  re 

versed. 

The  CIS 

e  which  is  numbered   zi    in  liK 

origiii.U    (. 

ouri  is  somewhat  different  [roo 

thai  0:  No 

20, 

It  .ippea 

rs  ihat  Mohendro  N'ath,  the  jailj- 

he  first  case,  obtained 
decTti.'  a;5ainst  Mussamui  Bahuns  Kooer  10 
the  Cva  Court  on  the  30th  June  iS-j,  la 
possi.-^=ion  of  certain  land  and  wassilai  inu 
cost.i,  the  money  so  decreed  amounting,  tt 
are  lolil,  to  a  sum  of  Rs.  7,000  and  odd.  Oa 
the  ifnh  July  1873,  he  filed  a  petilioQ  w 
the  'jv.t  Court,  asking  to  obtaiu  possenM 
of  the  land  which  hail  been  awarded  10 
him,  uLid  also  for  proceedings  to  be  tltei 
to  assess  ihe  \^assilai. 

Again,  on  the  9th  August  1873,  he  fikd 
another  peLition,  asking  that  certain  prop«r 
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I  to  be  properly  belonging  lo  Mus5,i- 
~  ifauns  Kooer  should  be  ntiached  in 
l>  answer ihe  money-parl  of  his  decref 
l^are  lold  that  ihe  propeny  meniioneii 
wtilton  does  not  comprise  ihc  decrtL- 
amut  had  obtained  again-L 
.  I  Nath  in  the  Court  of  the  2^-?ti 
•,%ld  which  waf  the  subjcci-maLier 
!  No.  JO.  However,  a  few  Aas- 
namely,  on  the  3Cth  Au^u^i 
a  Cbunder  intervened  in  this  ca.str, 
ited  a  petition,  wlierein  he  reciicil 
^endro  Naih  had  attached  the  lighis 
tsof  Bahuns  KoOfrin  the  decri^c. 
aay  call  the  decree  of  the  24-Per- 
,  and  he  made  objection  that  tli;-, 
t  was  not  the  property  of  Bahun- 
f  but  that,  on  the  conirary,   he,   ihc 

■  Ruin  Chunder,  was  alone  entitled 

!  understand  tlie  one  judgment  ot 
E  of  Gya  which  has  come  up  to  us. 

Dent   passed   in    these    two    ca^o)^. 

I  disallDwcd  the  objection  of  I^.mi 
which    was   thus    s?t   up  in    this 

■  Now;  with  regard  to  this,  viu  are 
Ion  of  some  difficulty,   because  ivc 

Bother  evidence  of  that  wbich  IMohcn- 
Nllh  had  done  in  reference  to  tlii'i 
Kreeof  the  .Mussarnul  Bahuns  Kooer  ilisn 
■  passage  lo  which  we  have  referred  in 
""  unders  petition.  It  is  apparcnilv 
whether  Mohendro  Nath  liad  ever 
sented  at  any  liniu  any  petition  lo  have 
'%  decree  attached  or  dealt  with.  And  ml- 
/  observe  that,  if  he  did  ask  lo  have  it 
kchcd,  he  plainly  would  not  liave  iaki:ii 
I  course  which  was  the  right  courso  for 
fta  take  with  regard  to  it.  He  .shouLi 
Wply  applied  to  have  it  set  olf,  undur 
^309  of  the  Civil  I'rocedure  Code. 
Pfais  own  decree.  And,  if  hu  h.i.l 
,  we  think  it  right  to  say  thai,  in 
ment,  as  far  as  we  under^iand  the 
:  fact  that  Ram  Chunrier's  nam;' 
jn  the  record  as  decree-holder 
the  place  and  stead  of  the 
t,  wotild  not  of  itself  ah>iic  nfftct 
(  Nath's  right  10  have  the  decri-e 
^iost  his  own  decree,  k  would  be 
I  thing  if  a  decree-holder,  by 
nosferring  his  rights  lo  a  third  person, 
lact  his  judgment-debtor  in  a  wor^c 
|t-thsn  he  was,  or  would  have  bei'ii  in 
e  of  that  transfer.  The  lransfi:rt-<' 
:S  ibe  position  of  the  irani^tcrrnr 
i  to  the  judgment-debtors,  and  In 
TC  decree  subject  10  the  same  riglns 
the    tranferior    held    it.     Uf 


course,  there  may  be  equities  between  the 

parties  arising  out  of  their  conduct  towards 
one  another  in  this  matter  of  transfer,  and 
afterwards,  of  which  we  have  no  cognizance  ; 
and  therefore  we  cannot  express  a  judicial 
opinion  upon  the  point. 

We  have,  however,  said  so  much,  because 
we  think  it  clear  that  the  desire  of  Mohendro 
Nath  on  the  one  side  to  gel  the  benefit  of  the 
set-off  of  his  own  decree  against  that  of  Sam 
Chunder,  and  the  objection  of  Ram  Chunder 
on  the  other  side  to  the  effect  that  Mohendr(» 
Natii  should  not,  in  any  way,  avail  himself 
of  this  decree,  is  at  the  bottom  really  of  the 
very  confused  contest  in  these  execution- 
proceedings.  When  the  question  as  to  the 
right  of  set-oFt  comes  regularly  before  the 
Court,  it  will  be  lime  enough  to  determine 
whether  it  exists  or  not.  All  that  we  can 
determine  at  present  is  that  the  order  which 
was  made  by  the  Judge,  even  in  the  second 
case,  was  not  well  founded,  and  that  it  should 
be  reversed,  the  two  parties  being  allowed 
in  both  the  cases  to  proceed  regularly  10 
obtain  execution  in  satisfaction  of  their 
decrees. 

On  the  whole,  having  regard  to  the  way 
in  which  these  cases  have  come  up  before  us, 
and  the  confusion  which  seems  lo  have  pre- 
vailed in  the  mind  of  both  parlies  with 
regard  10  them,  we  think  that  each  party 
should  pay  his  own  costs  in  both  appeals. 


The  ijth  January  1874. 

Prticnl ; 

The  Honble  J.  B.  Phear  and  G.  G*  Morris, 
Judges. 

-Mi 
:i8s& 

Case  No.  303  of  1873. 

Miscellaneous  Appeal  from  an  order  patted 
by  Ihe  Officiating  Judge  of  Shaugulpore, 
dated  the  ^Ih  August  iSjj. 

Sheo  Nundun  Singh  (Petitioner),  Appellant, 

Mussamut  Ghunsam  Kooeree  (Opposite 
Party),  Respondent. 

Mr.  R.  T.  Allan  and  Baboo  Boodh  Sen 

Singh  for  Appellant, 

Mr.  C  Gregory  and  Bahoo  Unnoda  Pershad 

Banerjei  Soi  Respondent. 

Where  the  joint  property  of  an  undivided  joint  fairly 

([ovenieil  by  tri«  Milakshara  Law  iseajoyed  ID  its  cDliicty 
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by  the  whole  family,  and  not  in  shares  by  the  members.  <  of  instilUting  the  SUit  asserts   that  the 
one  member  has  not  such  an   interest  therein  as  i^  already   has    rights  of   propcrtv,    in    virtWi 
capable  of  beinp  taken    charjre  of    and   separately        i_.   i      •    i^      i  -^  •  T     t*  t_ 

managed  under  the  provisions  of  Act  XL.  of  l^53.         ,  which  rights  the  SUit  IS  tO  be  brought 

,      T    ,         r    u    '  P^s®  ^^^^  ^^®  0"b'  right  of  property,  so 
Phear  J.---U  this  case  the  Judge  of  the  ;  speak,  which  these  minors  had,  was  the 
Court  below  directed  ihe  Collector  to  take  .  j^  insist  upon  the  specific  performance 
charge  of  the  estate  of  certain  minors  under  ^  contract  to  sell  property   lo  their  dece 
the  provisions  of  Act  XL    of   1858.     ^o\\\    i^xM^r  made  with  him 'by  a  stronger, 
it  seems  to  us  upon  the  best  consideration  |  suppose  it  to  be  necessary  for  that  p 
which  we  have  been  able  to  give  lo  the  facts    institute    a   suit,   the  event  of    siich   a 
and  evidence  before  us  that  this  properly  of ;  ^^ight   ^^  ^q  ^^-^^^  inj^  ^^^  ^ands   of 
the   minors  exists  in  no  other   shape   than  j  ^i^q^s,  or  their  guardian,  actual  property 
that  of  joint  and  undivided  property  of  a  |  ^^e  shape  of  land,  &c.     Bui,  before  ihc ' 


resulted  in  this  wav,  it  could   not  be 
that  they  had  any  estate  or  interest  in 
\  which  was  capable  of  being  taken  cbai 


joint  family  of  which  the  minors  are  co- 
members  with  the  objector,  governed  by  the 
Mitakshara  Law.     And   we    are  of  opmioii 

that,  although  in  this  state  of  facts,  the  minors  ;  by  'any  'one^   or    which  "^  indeed     .. 
no  doubt  have  an  interest  in  land,  because,  as  :  belonged  to  them.     And  similarly  we  tl 
members  of  the  joint  family,   they  have  a    that  one  member  of  an  undivided  joint  fj 
right  at  any  moment  to  call  upon  the  oiher  ,  governed  by  Mitakshara  Law  has  not 
members  to  divide  ihe  joint  properly,  and  to  '  ^n   interest   in   the    property   of    that 

have  their   proper  share  assigned  to  them,  ,  family,  enjoyed  in  the  entirely  by  the  ^ 

still   they   have   not    an    estate   within   the  ]  ^^^-^^y^  ^nd  not  in  shares  by  the  membcra,i 
meaning  of  section    12,   Act  XL.  of    185^-    is   capable   of   being   taken  charge  of 
The  words  of  that  section  are  as  follow  :-       separately  managed.     In  this  view  it 

•'  If  the   estate   of  the  minor  consist,  in  ,  ^^  "S  that  the  order  of  the  Court  beiov 
"  whole  or  in  part,  of  land  or  any  interest  in  ;  ^^'^ong*  and  must  be  reversed. 
'*  land,  the  Court  may  direct  the  Collector        The  proper  remedy  for  those  persons 
**  to  take  charge  of  the  estate,  and  thereupon  ;  seek,  who  are  interested  in  the  welfare  of 
**  the  Collector  shall  appoint  a  manager  of    minors,  and  desire  to  secure  to  them  the 
'*  the  property  of  the  minor,"  &c.  fruition  of  their  rights  in  the  family-pro| 

It  appears   to  us  that  the  words  of  this  '  '^  ^^  procure  for  them  a  present  share  f n 

:tion   mean   a  subject  of  property  which    pr^Peny  by  applying  to  the  other  meml 
is  capable  at  the  time  of  the  appointment  of    ^^  !*^^  *^"?/'>'  ^"^^  *  divisnn,  and  if  that  ap] 
being  taken  actual  charge  of  and  of  being  I  ^^^^^^   ^^''^'  ^^  *  competent  Coun  for  ' 
managed.     This  appears  to  be  the  tenor  of  }  ^^^^  purpose, 
the  whcjte  Act.  i      ^^'e   are   told   that  an  application  of 

Section   3    of   the   Act  says  that  "  every  !  ^'^\  had  already  been  made  by  ihe  mo 

"person    who   shall  claim  aright  lo    have  ^",^,^^^f\^^  H'^  ""'"^^  ^^  *'  ^*'*'^  ^^ 
«*  charge  of  the  propertv  in  trust  for  a  miflor !  and  that  it  has,  for  some  reason,  failed  of 
"  under  a  will  or  deed,'or  by  reason  of  near- '  ^,^^s-     ^^  does  not  necessarily  follow,  bo^ 
"  ness  of  kin,  or  otherwise,  may  applv  to  the  '  "^^^  another  similar  application,  if  duly  mi 
"  Civil  Court  for  a  certificate  of  administra-  1  ?"^  Properly  supported    would  not  succe 

u  ^JQjj •'  I  Of  course  rights,  which  have  been   ah 

^     -/''."  *\-.     ,    ,,  ,      I  adjudicated    inUr  partes  in   any  suit  ou 

And  in  section  7  :      if  it  shall  appear  that    brouehl,  cannot  acrain  be  re-litigaied.    Biit^i 
any  person  claiming  a  right  to  have  charge    the  minors  are  still  members  of  an  undivi^ 
of  the  property  of  a  minor  is  entilled  to  such  :  j^int  familv,  they  must  still  have  the  rigl 
right  by   virtue  of  a  will  or    deed,   and  is  ' 


section 


will  or 
willing  to  undertake  ihe  trust,  the  Court  shall 
grant  a  certificate  of  administration  to  such 
person ' 

In  section  3,  no  doubt    the  ccrlificale  is  j  ihe'moilie^'and  no't'from'thc  minora^ 
declared  lo  be  necessary  for  the  purpose  of 
enabling  any  one  to  ins/t/u/ea sut'/ connGClcd  ' 
twith  the  estate  of  which  he  claims  the  charge.  ■ 
But  we  think  that  here  the  estate  spoken  of  ( 
is^something  over  which  the  person  desirous 


to  call  upon  the  ojhcr  members  for  a  pai 
lion  of  the  family-property  at  any  time  wj 
advised  lo  do  so. 

The  appellant   must   have  his  costs  fi 


We  allow  one   gold    mohur  for  pleader' 
fees. 
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The  9th  January  1S74. 

e  Hon'ble  \V.  Ainslic,  JW.^. 

— Procedure— Jurisdiction. 

'   ^jse  No,  503  of  187J. 

's^ppeal  from   a  dcdswn  paaed  hy 

'^Mly    Commissioner   of  Qoalparah, 

't  and  December    iSyi.  lerening 

■   of  Ihe  Exlra   Assistant   Com- 

U'Uh   the  poii'trs  />/  a   Moonsiff 

\iDistri(i,    dated  Ihe    jSiIi    Aii!;inl 

1  Bhagbutly  and  another  [iwo  of 
e  DefcndanisJ,  Appelimiii, 


UNatb  Chuckerbiilty  [Pl.iiiitil]). 
Respondent. 

»  Hem   Chunder  B.mei ,,i  lor 
Appellants. 
^Haree  Mohun  Cliackerbutty  lor 
Respondent. 

It  procedure  Tor  the  lemjval  i!irul)sttui:tli>i 
'~         ■  '  IS  that  prcscriljed  jn  tliL-  Lude 

ind  the  fact  that  a  party 

edy  which  the  laiv  sav. 


tipccial     appellant      in     ilns     case 

*pon   ihe   judgments   of   this    Court 

Blill  be  found  reponed  at  page   16c, 

peltly  Reporter,  and  page  ;8,  X\'iII, 

RSeponer,  in  which  it  u-as'laid  down 

g  thai  the  proper  course  of  procc- 

g  the  removal    <if   obsttiicLious    ic 

mroughfarcs  is  that  prescribed    in 

fcM  Criminal  Procedure.     The  laic 

TChief  Justice  pointed  out  why  ihi; 

iew.     For  the  respondent  It  is  con- 

Jlliat  if   Ihe  plainiill  can   show    ;inj 

Hdamage,  he  may  mainlain  a  svii[  in  the 

^WB  tor  removal  of  the  obstriiciion. 

P^o  me  that  neiihtr  of  the  judgmonis 

TWitfi  any/ such  contendon.     Those 

hsaylhaiif  a  person  dues  not  sus 

7  special  damage,  he  has  no  cause  of 

npon  which  be  can  sue  In  ihe  Civil 

">«■    Bat  ii  does  not  foiloiv  that  because 

KSQstaiM  special  damage  he  can  claim  from 

«A.ivil  Court  that  rutnedy  which  the  law 

■^  must  be  alTordcd    by  the    Magistrate 

wiating  proceedings  in  a  panictdar  form. 

MdOLbt.  he  would  be  euiiiled  10  a  decree 

"pwntirary  damage,  and  very  poaiiblj  that 


decree  would  result  in  the  removal  of  ihc 
obstruction  ;  but  the  present  suit  is  not  one  in 
which  such  a  decree  can  be  made.  I  think, 
therefore,  that  the  decision  of  the  Lower 
Appellate  Court  must  be  reversed,  and  that 
of  the  first  Court  dismissing  the  suit  must 
be  restored  with  costs  in  all  Courts. 


The  loth  January  1874. 

Present: 

The  Honble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  V.  A.  Glover, 
Judge. 

PvtitioD— Evidence— PosseMion. 

Case  No.  475  of  1S73. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapure,  dated  Ihe  ajrd 
November  iSyi,  reversing  a  decision  of 
ihe  '  iiuliordinate  Judge  of  tliat  Diitriel, 
dated  the  i6tk  July  iS-p2. 

Doorga  Pershad  .Singh  (one  of  the 
Defendants),  Appellant, 


Opendronath  Chowdhry  (Plaintiff), 
Respondent, 

Mr.  J.  H.A.  Branson  and  Baboo  Kalee 
Prosanno  Dutt  for  Appellani, 
Mr.  L.  Davis  for  Respondent, 

A  partition  of  properly  between  members  of  a  family, 
though  evidence  Ihat  the  i)ruperty  Is  pcohably  theirs,  is 
no  evidence  againsC  a  third  parly  unless  it  Is  shown  that 
thoe  has  been  some  possesiion  m  accordance  with  the 
pailltion. 

Couth,  C.J. — Thire  are  only  two 
gtoundsivhichcanbepresenied  to  us  as  being 
grounds  of  special  appeal.  One  is  that  the 
Judge  has  erroneously  slated  that  ihe  deed 
of  partition,  as  it  was  put  to  us,  was  not 
evidence,  and  he  has  not  given  effectto  it  as 
any  evidence.  But  what  the  Judge  sud 
is  that  the  plaintiff  not  being  a  party  to  the 
deed,  it  cannot  affect  him  or  his  heirs'  Thai 
is  correct.  This  partition  was  between  ihe 
second  and  third  defendants  and  other 
members  of  iheir  family.  Although  from 
iheir  including  this  properly  in  the  deed,  it 
may,  as  Mr.  Branson  suggested,  be  argued 
thai  it  was  probably  theirs,  or  they  would 
not  have  included  it.  still  it  is  not  cvidenci! 
of  that   against  the   plaintiff,   unless   it   is 
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shown  that  there  had  been  some  possession 
in  accordance  with  the  partition.  The 
including  this  property  in  it  may  have  been 
an  unfounded  assertion  of  title  on  their  part 
unknown  to  the  persons  interested  in  ques- 
tioning it.  It  cannot,  we  think,  be  con- 
sidered as  of  any  value.  The  Judge  is  quite 
correct  in  saying  that  it  does  not  affect  the 
plaintiff  or  his  heirs. 

The  other  objection  is  that  the  Judge  has 
fallen  into  an  error  in  his  judgment  in  regard 
to  the  nekasee  papers.  It  does  seem  that 
the  Judge  had  ground  for  saying  in  his  judg- 
ment that  sufficient  time  was  not  given  by 
the  Subordinate  Judge  for  the  two  witnesses 
to  appear.  It  is  true  there  is  the  evidence 
of  Srinath  that  these  papers  are  signed  by 
Madhub  and  the  other  person  who  were  the 
servants  of  the  plaintiff.  That  not  being 
contradicted  is  some  evidence  that  they 
were.  The  Judge  says  there  is  nothing  to 
show  who  prepared  them,  or  why  they  were 
in  the  possession  of  the  debtor-defendant. 
This  cannot  be  considered  as  strictly  cor- 
rect; because  there  being  evidence  of  iheir 
being  written  by  these  persons,  it  may  be 
inferred  that  they  were  the  persons  who 
prepared  them. 

But  assuming  that  these  papers  were 
evidence  in  the  suit,  we  must  consider  what 
they  were  really  worth  as  such.  They  may 
have  been  consistent  with  the  plaintiff's  case, 
for  the  share  being  in  the  names  of  the 
second  and  third  defendants,  their  names 
may  have  been  allowed  to  appear  in  the 
accounts.  The  Judge  says  also  that  there  is 
nothing  to  show  iliat  they  represent  a  real 
balancing  of  accounts.  It  is  possible  that 
he  is  right  in  this.  It  appears  to  us  that 
giving  the  utmost  effect  to  these  papers  that 
the  defendants  would  be  entitled  to  ask  the 
Court  to  give  to  them,  ihere  is  not  sufficient 
ground  for  us  in  special  appeal  to  reverse 
the  decision  which  the  Lower  Appellate 
Court  has  come  to  upon  the  whole  of  the 
evidence  in  the  case.  It  was  a  question  of 
fact  for  that  Court  to  determine.  Pulling 
it  at  the  highest,  there  w-as  a  conflict  between 
the  evidence  for  the  plaintiff  and  the  evi- 
dence for  the  defendants.  And  we  ought 
not  to  reverse  the  decision  if  it  appears  to  us 
that  these  papers,  which  we  must  consider 
as  rejected  by  the  Judge,  ought  not  to  have 
varied  his  decision.  That  is  enacted  by  the 
Evidence  Act,  section  167.  On  the  evi- 
dence m  this  case  we  may  say  iha^  these 
papers  ought  to  have  varied  his  decision. 
STherefore,  we  think  that  the  appeal  must  be 
dismissed  with  costs. 


The  1 2th  January  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  M( 

Judges. 

Mana^^ement  of  Estates  by  Ci^li  Court. 

Case  No.  308  of  1873. 

Miscellaneous  Appeal  from  an  ord^r 
by   (he    Officiating   Additional   JFud< 
Tirhoot,  dated  the  1st  September  iSjj. 

Suhuj  Narain  Sahee  (Judgment-debl( 

Appellant, 

versus 

Ram  Pershad  Misser  (Decree-holder),^ 
Respondent. 

Baboo  Taruck  Nath  Palii  for  Appells 

Baboos   Kalee  Prosunno   Dutl   and 
Lall  Mookerjee  for  Respondent. 

Property  ought  not  to  be  taken  under  the  m: 
ment  of  the  Court  with  a  view  to  the  appltcatum^ 
profits  to  the  liquidation  of  a  debt,  unless  there  H 
sonable  probability  of  the  debt  being  discharged 
a  reasonably  short  period. 

Phear,  7.— We  do  not  think  that  si 
ent  has  been  made  out  to  justify  our  ii 
fering  with  the  discretion  which  the  Ji 
has  exercised  in  this  case.     The  Judgc^ 
the  words  which  he  has  used  probably 
not  mean  that  any  legislative  enactment 
vented  the  property  from  being  held  ui 
the  manageipent  of  the  Court  for  more  ll 
two  or  three  years  ;  and  he  is  no  doubt  righf,! 
he  entertains  the  opinion  that  this  partis 
course  ought  not  to  be  taken  for  the  pur] 
of  satisfying  a  decree  unless  there  is  rea 
able  probability  that  satisfaction  will  be 
obtained  within  the  period  of  some  two 
three  years.     According  to  the  facts  siatt 
by  the  Judge,  no  reasonable  probabiliiy  df 
exist  in  this  case  ihal  the  total  amount 
the  bond-debt  coutd  be  discharged  wiihio 
reasonably    short    period    of   that   kind 
taking  the  property  under  the  managemcj 
of  the  Court,  and  applying  the  greater  por^ 
tion  of  its  profits  to  the  liquidation  of  * ' 
debt. 

We,    therefore,    think    that    this    api 
should   be  dismissed   with   costs,  one 
mohur  being  allowed  for  pleader's  fees. 
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Tbe  1 2th  January  1S7J. 
Prtstnl  : 
n'ble  J.  B.  Phear  and  C.  <}.  Monis, 

\  Decree  for  Costs— Interest. 
Ke  No.  301  of  1S73. 

r  Apptal  from   an   order  passed 
I    Officiating   SubordinaU   JiiJi^e   of 
nh,  dated  the  2isl  June  /.?7.f. 
k}  R07  (Decree-holder),  Apl'clljiil, 

ttb  Chand  and  oihers  (Jtidgment- 
debiors),  Hespondeni^. 

I   Bahoo  Griih  Chumhi-  G/wu  for 
Appellant. 
C.     Gregory     and    Baboof     Ashofihnh 
Hut  and  Boodh  Hen  Singh  Jor  Rt-jpond- 


tf  imeresi,  the  High   Coui 


IS  only  nlihout 


J*".— \Vs  think  that  no  cause  has 
I  shown  for  liisturbing  the  order  of  the 
Court. 

e   decree     which    ihat  Coiirl    h.is    to 

le  is  a  decree  tor  costs  only   wiihout 

in  of  interest.     .\nd   if  i[  is  s.ild  that 

It  oUKhi  neverihelsss  to  be  tonsidtted 

iving  been  decreed,  we  siiali  have  further 

Mermine   what  the  amount  uf    iiiiorest 

It  is  impossible  for  uii,  siLdn? 

;  lo  come  10  any  very  suund  conuliision 

*hat  rate  of  interest  the  I'rivy  Council 

be  disposed  10  place  upon  ilie  cosls  in 

ase. 

A  liccision  which  is  reported  in  4  litngal 

■  Reports,  page  z.   '  ' 


ilhotiiy 


the    point,     liut 


.-;  that  in  that  case  the  Privy 

Council 

-:;:rmed  ihc  decision  of  ilie  lo 

al  Court 

.    m    terms   gave    cosis    and 

interest. 

1  iliia  Court  was  called  upon 

to  inler- 

irie  decision  of  the  I'livv   Cc 

imcil    so 

i"ie,  11  came  10  the  conclusion 

ill. It  the 

'tivy  Council  had  adopted  ilie  dec 

r,-  of  thB 

xjI  Court,  and  made  it  the  donum 

nt  decree 

t  regards   costs    in    all  ihe  Cou 

IS,     'J'I.e 

HLfi(  that   was  that  the    I'livi- 

t.unncil 

nd  inter- 

^Intsly.     Conscquenitv.  we  t 

link  Lhat 

^Hte  in  no  degree  loucties  the 

uues,tion 

^Ku  now  belore  eii.     Wc  dis 

nis^    the 

IPfRittl  (MISIS. 

^P               •.7W.  R.43J. 

We  think  thai  the  purchaser  had  a  rijht 
appear  separately  from  his  vendor  in  this 

matter,  and  we  ought  therefore  to  give  him 

separate  costs- 
One  gold  ^mohur  is  allowed  for  pleader's 

fees. 


Tbe  iJth  January  1874. 

Present  ; 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

Execution— Obstmctt  on  —Limitation. 

Case  No.  295  of  1873. 

Miscellaneous  Appeal  from  art  order  passed 
hy  the  Judge  0/  Palna,  dated  the  zath 
June  i8y3,  reversing  an  order  of  the 
Suddir  Moonsi^  of  that  District,  dated 
Ike  yd  August  iSyi. 
Hunknr  Singh  and  another  (Jud$;ment- 
dcbtors  and  Claimants),  Appellants, 


Madho  Lali  (Decree- holder),  Respondent. 
Baboo  Taruck  Nallt  Sen  for  Appellants. 
Baboo  Boodh  Sen  Singh  for  Respondent. 

Proceedlnj^  miy  Ik  taken  against  a  jud(;menl-debtor 


appli. 


ition  of  the  kind,  even  though 
a  have  been  put  by  him  in  Che 


■gful 


oi  the  judgment-creditc 

Phear,  J. — It  appears  to  us  that  there 
has  been  some  misapprehension  in  tlft  mind 
of  the  appellant,  and  perhaps  even  of  the 
Courts  below,  with  regard  to  this  application. 

'Fhe  appellant,  wc  are  now  told,  is  one  of 
the  judgment-debtorj.  The  judgment-credi- 
tor may  ask  the  Court  lo  take  action  against 
the  judgment-debtor  in  the  matter  of  the 
execution  of  the  decree  at  any  time  within 
the  period  oi  three  years  from  the  last  time 
that  he  made  any  application  of  the  kind. 
He  is  not  limited  to  a  period  of  30  days. 
The  30  days  of  section  2z0  are  imponant  as 
being  the  limit  prescribed  within  which  the 
judgment-creditor  may,  by  virtue  of  section 
228,  bring  In  fact  an  action  of  ejectment 
against  a  stranger  without  the  expense  of 
instituting  a  regular  suit.  It  seems  to  us 
that  these  proceedings  in  the  Court  below 
may  well  enough  be  carried  on  against  the 
judgment-debtor,  even  though  they  were  not 
instituted  within  30  days  after  the  time  when, 
the  wrongful  obstruction  was  alleged  10  have 
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been  put  by  him  in  the  way  of  the  judgment- 
creditor's  obtaining  possession. 

It  is  not,  therefore,  necessary  for  us  to  go 
into  the  merits  of  this  case,  nor  even  to 
inquire  whether  the  objection  which  has 
been  made  before  us  that  no  appeal  lay  is 
good  or  not. 

We  dismiss  the  appeal  with  costs.  One 
gold  mohur  is  allowed  for  pleader's  fees. 


The  I2lh  January  1874, 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Execntion-sale— Notice. 
Case  No.  331  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Tirhooty 
dated  the  2nd  August  iSjj, 

Mussamut  Rewut  Koonwar  and  another 
(Judgment-debtors),  Appellants^ 

versus 

Omrao  Bahadoor  Singh  and  others 
(Decree-holders),  Respondents, 

Baboo  Bhowanee  Churn  Dull  for 
Appellants. 

Baboo  Romesh  Chunder  Miller  for 
Respondents. 

An  objection  to  the  sufficiency  of  the  notice  of  execu- 
tion should  be  taken  at  the  earliest  opportunity  ;  whers 
the  judgment-debtor  knows  of  the  process  of  execution, 
it  is  too^te  to  raise  the  objection  after  the  execution- 
sale  has  been  effected. 

Phear,  J, — If  the  first  objection  made  in 
this  case  had  been  made  in  ihe  proper  time, 
it  would  have  been  important  enough  to 
deserve  very  serious  consideration.  But  it 
is  plain  thar,  whether  or  not  ihe  judgment- 
debtors  were  served  personally  wiih  notice 
antecedent  to  the  issuing:  of  the  process  of 
execution,  they  knew  well  enough  of  the 
process  of  execution  long  before  the  sale 
took  place,  and  before  any  of  the  steps  pre- 
liminary to  the  sale  H'ere  taken.  Jt  is  much 
too  late  for  them  to  wait  until  after  the  sale 
had  been  effected  before  they  object  to  the 
siifliciency  of  the  notice  of  execution.  .\n 
objection  of  that  kind  should  be  taken,  if  at 
all,  at  the  very  earliest  opportunity. 

And  as  10  the  other  objections,  none  of  the 
•arguments  which  have  been  put  before  us,  or 
^ibe  materials  upon  which  we  have  been 
asked  to  consider  them,  induce  us  to  think 


that  the  Subordinate  Judge  was  in  e] 
regard  to  the  conclusions  at  which 
arrived.  Accordingly  we  dismiss 
appeal  with  costs. 

One  gold  mohur  is  allowed  for  pK 
fees. 


The  1 3th  January  1 874. 

Present  : 

The  tlon'ble  W.  Markby  and  E.  G. 

Judges, 

'*  Representative  in  Interest" — Evidence- 
(I.  of  1872),  S.  2Z. 

Case  No.  652  of  1873. 

Special  Appeal  from   a   decision   fasst 
the  Judge  of   West  Burdwan,  datu 
nth  January  iSy;^,  reversing  a 
of  the  Moonsifi  of  Bishenpore^   dai 
2jrd  March  iSj2, 

Unnopoorna  Dassee  (Plaintiff),  Apptlh 

versus 

Nufur  Poddar  (Defendant),  Responit 

Baboo  Rash  Beharee  Ghose  for  Appei 
Baboo  Ashootosh  Dhur  for  Responds 

The  purchaser  at  a  sale  in  execution  of  a  di„ 
held  to  be  '*  representative  in  interest "  of  the  jot^ 
debtor  within  the  meaning  of  the  Evidence  Act 
1872),  s.  21. 

Markby^  J, — Thk  question  placed 
us  for  our  consideration  in  special  ap] 
as  follows:  The  plaintiff  claims  thedispi 
property  as  purchaser  from  one  Gobui 
the  defendant  claims  as  purchaser  at  a 
execution  of  decree  against  Shib  Prosad, 
brother  of  Goburdhun.  The  plaintiff 
in  the  first  Court  on  a  document  contau 
an  admission  by  Shib  Prosad  made 
either  sale  that  he  and  Goburdhun  were 
jointly  in  possession ;  and  the  District  ja< 
seems  to  have  considered  that  this  admis 
was  not  evidence.  It  does  not  appear 
Shib  Prosad  is  dead. 

We   think,   however,   that    the    evid< 
was  admissible  under  the  provisions  of 
Evidence  Act.     The  only  question  can  \ 
whether  the  defendant  is  '*  represeDtaiiv^^l 
interest"  of  Shib  Prosad  within  the  m< 
of  section  21,  and  we  do  not  know  ot 
construction  which  could  be  put  upon 
somewhat  vague   expression   which 
exclude  him. 
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|Ve  think,  therefore,  that  ihe  document 
luld  have  been  uken  into  consideration  for 
bt  it  is  worth,  and,  as  we  cannot  tell 
W  far  it  would  have  influenced  the  mind  of 
k' District  Judge,  we  are  compelled  to  set 
ble  the  decision  of  the  Lower  Appellate 
port,  aixd  to  direct  that  the  appeal  be 
pheard.  ni( 
b  result. 


\t  costs  of  the  remand  will  abide 


i 


The  13th  January  1S74. 

Present : 

e  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 


meat — Execution-sale — Auctiou-pur- 
chmser — Decree-holder's  Rights. 

Case  No.  278  of  1873. 


Uuellaneous  Appeal  from  an  order  passed 
by  the  ytidge  of  East  Burdwan^  dated 
^  ihe  I'jth  May  iSyj,  reversing  a  decision 
I  p/  the  Moonsiff  of  Jehanahady  dated  the 
^h  April  1873. 

Khiroda  Moyee  Dossee  (Decree-holder), 

Appellanty 

versus 

Golam  Somdanee  (Judgment -debtor), 
Respondents 

^B^boo  Bipro  Doss  Mootierjee  for  Appellant. 
[  Moonshee  Abdool  Baree  fpr  Respondent. 

i  Adecree>holder,  after  attachment  of  several  properties 

Lhts  judgment-debtor,  sold   the  first  of  them,   and, 
\\nz  the  price  sufficient  to  satisfy  the  debt,  proceeded 
k>further.    The  purchaser  fail  infr  to  pay  up,  the  decree- 
*  er  aoplied  that  this  and  <9ther  properties  of  the 
;ment-debtor  should  be  put  up  for  sale.     This  appli- 
tion,  though  ooposed,  was  {^ranted  by  the  Moonsiff, 
also  directed  the  debtor,  in  the  event  of  the  property 
hinc^a  less  price  than  at  the  former  sale,  to  realize 
difference  from  the  first  purchaser : 

^Helo  that,  as  the  defaulting  purchaser  was  not  before 
Court,  the  Moonsiff's  order  as  to  him  was  rightly 
ande  by  the  Jud^e  in  appeal : 

r.  HiLO  that  the  judfrment-creditor  was  not  debarred, 

|B  consequence  of  what  took  place  on  the  former  sale, 

VD  proceeding  upon  his  decree  against  any  other 
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property  of  the  judgment-debtor  than   that  which  was 
originally  sold. 

Markbv,  J. — In  this  case  it  appears  that 
the  judgment-creditor  had  obtained  a  decree 
for  a  sum  of  Rs.  148.  Several  properties  of 
the  judgment-debtor  were  attached,  and  the 
first  of  them  was  knocked  down  to  a  person 
who  bid  for  it  Rs.  154,  and  that  being 
sufficient  to  satisfy  the  debt,  the  sale  pro- 
ceeded no  further.  The  purchaser,  however, 
failed  to  pay  the  purchase-money  within  the 
time  prescribed,  and  consequently  that  sale 
was  not  completed.  Subsequently,  the 
decree-holder  applied  that  this  and  other 
properties  of  the  judgment-debtor  which 
had  been  attached  should  be  put  up  for  sale, 
and  in  his  petition  he  alleged  that  the 
purchaser  at  the  first  sale  was  in  fact  a  mere 
creature  of  the  judgment-debtor,  and  that 
he  bid  this  sum  only  in  order  to  prevent  the 
sale  of  the  property.  The  judgment-debtor 
opposed  this  application  on  the  ground  that 
only  the  property  which  had  previously  beeii 
put  up  for  sale  could  be  re-sold.  The 
Moonsiff  ordered  the  sale  to  proceed,  and 
also  directed  that  the  debtor  should  proceed 
against  the  former  purchaser  if  the  property 
fetched  a  less  price  than  at  the  former  sale. 
The  Judge  set  aside  that  part  of  the  order 
of  the  Moonsiff  which  directed  the  debtor 
to  realize  the  difference  from  the  defaulting 
purchaser,  and  (the  second  sale  having  in  the 
meantime  taken  place)  directed  the  Moonsiff 
not  to  confirm  the  sale  of  any  property  other 
than  the  property  originally  sold. 

Now,  so  far  as  the  judgment  of  the  Judge 
set  aside  that  part  of  the  Moonsiff's  order 
which  relates  to  the  defaulting  putchaser, 
we  think  he  was  right,  because  he  is  not 
before  the  Court,  and  we  have  really  nothing; 
wMatever  to  do  with  the  defaulting  purchaser 
in  this  case.  The  question  is  entirely 
between  the  judgment-debtor  and  the  judg- 
ment-creditor, and  the  point  which  we  have 
to  decide  is  whether,  in  consequence  of  what 
took  place  on  the  formei;  sale,  the  judgment- 
creditor  is  debarred  from  proceeding  upon 
his  decree  against  any  other  properly  of  the 
judgment-debtor  than  that  originally  sold. 
The  District  Judge  says  that  **  the  law  is 
explicit  that  the  difference  between  the 
first  and  second  sales  is  leviable  from  the 
defaulting  purchaser."  So  far  the  judgment 
of  the  District  Judge  is  correct.  Under 
section  254  of  the  Civil  Procedure  Code, 
it  is  quite  true  that  the  difference  between 
the  first  and  second  sales  is  leviable  from* 
the  defaulting  purchaser  ;  but,  as  we  have^ 
already  pointed  out,  this  is  a  matter  with 
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which  we  have  nothing  to  do  in  this  case. 
But  the  District  Judge  then  goes  on  to  say 
that  the  "  decision  in  7  Weekly  Reporter 
1 10  lays  down  that  the  debtor  is  entitled 
to  credit  for  the  amount  bid  at  the  first 
sale."  It  is  on  that  point  that  the  District 
Judge  has  mistaken  the  law.  The  law  itself 
nowhere  says  what  the  District  Judge  there 
states,  and  if  that  decision  is  looked  at,  it 
lays  down  nothing  of  that  kind.  In  that 
particular  case,  no  doubt,  the  fact  was  that 
the  whole  amount  bid  at  the  first  sale  was 
set  off  against  the  judgment-debtor,  but  that 
was  only  because  the  bidder  at  the  first  sale 
was  found  to  have  been,  in  fact,  the  judgment- 
creditor  himself  ;  and  that  being  the  case,  he 
was,  under  the  provisions  of  section  254, 
liable  to  make  good  the  difference  between 
the  first  and  the  second  sales.  Therefore  it 
was  almost  a  matter  of  course  to  set  of! 
against  his  judgment-debt  the  liability  which 
he  was  under  of  making  good  the  deficiency. 
If  that  decision  be  looked  at,  it  will  be  seen 
that  in  that  very  same  case  the  Judges 
distinctly  pointed  out  that  what  is  to  be 
forfeited  under  section  254  is  not  any  right 
which  the  decree-holder  may  have  under  his 
decree,  but  only  the  deposit  which  has  been 
made  by  the  defaulting  purchaser.  That 
clearly  shows  that  the  Judges  there  did  not 
treat  the  mere  default  of  the  purchaser  in 
completing  the  sale  as  in  any  way  affecting 
the  right  of  the  decree-holder.  It  is  possible 
that  the  District  Judge  has  been  misled  by  a 
statement  of  the  effect  of  that  decision 
contained  in  a  work  which,  although  not  a 
work  of  authority,  is  yet  generally  referred  to, 
and  is  generally  correct.  The  effect  of  the 
decision  in  7  Weekly  Reporter  is  stated 
at  page  302  of  Macpherson's  Civil  Procedure 
Code,  as  the  District  Judge  has  here  stated 
it.  But,  on  a  closer  examination  of  that 
case,  it  really  appears  that  it  has  no  bearing 
whatever  upon  this  question.  The  decree- 
holder  here  has  a  decree  against  the  judg- 
ment-debtor which  is  still  unsatisfied,  and 
there  is  nothing  in  the  law,  or  in  that  de- 
cision, which  prevents  him  from  proceeding 
as  far  as  he  likes,  until  that  decree  is  satisfied, 
against  the  property  of  the  judgment-debtor. 
The  result  is  that  the  order  of  the  Judge, 
in  so  far  as  it  orders  the  Moonsiff  not  to 
confirm  the  sale  of  the  properties  other  than 
the  properly  originally  sold,  will  be  set  aside, 
and  the  execution-proceedings  will  be  brought 
to  a  termination  according  to  law. 
^  The  appellant  is  entitled  to  the  costs  of 
this  appeal  and  of  the  Lower  Appellate 
tJourt. 


The  13th  January  1874. 
Present : 
The  Hon^le  J.  B.  Phear,  JuJ^e. 
Mortgage-bond— Money-decree — Execol 
Case  No.  838  of  1873. 

Special  Appeal  from  a   decision    passi 
the     Officiating     Additional     y^dge 
Tirhoot,  dated  the    2gth  January    W 
reversing  a   decision   0/  the    Moonsij^ 
Taj  pore  y  dated  the  gth  August  iSjj, 

Soobuns  Singh  and  another  (Defendai 

Appellants^ 

versus 

Ishur  Dutt  Misser  (Plaintiff),  Re^pondt 

Moonshee  Mahomed  Fusu/iox  Appell 

Baboo  Mohesh  Chunder  Choivdhry 
for  Respondent. 

In  a  suit  to  recover  moneys  ecu  red  by  a  ntsi 
bond,  a  decree  which  simply  directs  the   defem 
pay  the  plaintiff  so  much  money  cannot  rijf  htly  be 
as  a  decree  for  the  sale  of  the  mortgrajred  property] 
where  the  property  has  passed  out  of  the  hands  " 
defendant  by  a  bond-fi.de  conveyance  for  valoe  rec 
a  decree  cannot  ht  obtained  binding  the  property' 
out  milking-  the  new  holder  a  party  to  the  suit,  or  s 
injf  that  he  had  taken  with  notice  of  the  claim,  airf! 
the  vendor  had  bound  himself  not  to  alienate. 

Ir  appears  to  me  impossible  to  upbol( 
judo^ment  of  the  Lower  Appellate  Court. 

The  plaintiff  obtained  in  1864  abondfl 
the  2nd  defendant,  by  which  certain  pro| 
was  pledged  to  secure  the  repayment  of  < 
monev  lent.  In  May  1866.  he  sued 
2nd  defendant  upon  the  footinjf  or 
bond,  and  obtained  a  decree  which  apj 
to  be  a  decree  for  money  only.  Tbenti 
out  execution  of  this  decree  as  if  it  wei 
money-decree,  he  caused  the  property  wl 
is  the  subject  of  suit  to  be  attached  and 
and  he  himself  bought  it  at  the  sale, 
going  to  take  possession  of  the  property 
virtue  of  the  sale  thus  made  to  himself, 
found  the  defendant  No.  1  in  possession  ofi 
larger  portion  of  the  property,  and  he  ^ 
brings  the  present  suit,  not  only  against  8 
defendant  No.  i,  but  also  against  the  def< 
ant  No.  2.  that  is,  his  judgment-debtor 
the  first  suit,  in  order  to  obtain  possessio^ 
this  property  upon  the  footing  of  ibe 


] 


CivU 


THE   WEEKLY    REPORTER. 


Rulings. 


151 


h  he  obtained  by  purchase  on  the  ist 
I  1867.  We  must  therefore  in  this  suit 
upon  the  certificate  of  sale  which  he 
ined  at  that  sale. 

ccording  to  that  certificate,  he  is  only 
Jed  to  the   rights  and  interests  of  the 


rights^^d  interests  of  the  judgment- 
tor  as  thev  existed  at  the  time  of  that 
i,  The  third  issue  which  was  framed  in 
first  Court  was  :  *'  What  was  the  amount 
[right  and  share  of  the  judgment-debtor 
f  the  time  of  the  auction-sale,  when 
||limif!  became  purchaser  of  the  same?" 
this  seems  to  be  the  cardinal  issue  upon 
the  plaintiff's  right  to  succeed  in  this 
[turns. 

le  Lower  Appellate  Court  has  apparently 
kpprehended    the   case   in   one   or    two 
Viculars.     The  defendant  No.   i,  who  is 
ting  the  plaintiff's  claim  to  obtain   pos- 
[non  of  this   property,  himself  sets  up  a 
10  the  property  by  virtue  of  a  sale  to 
tU  vhich  he  says  the  defendant  No.  2 
made  on  the  15th  July   1865,  that  is, 
the  present  plaintift  had  obtained  any 
tt  at  all  upon  the  bond   against   the 
uUntNo.  2.     It  is  admitte4  before  me 


indeed  almost  the  sole  issue  which  has  to  be 
tried  in  the  present  suit  is  the  issue 
whether  or  not  the  defendant  No.  2  was 
entitled  to  the  property  which  the  plaintiff  is 
now  seeking  to  receiver  from  defendant  No.  i 
at  the  date  when  he,  the  plaintiff,  purchased 


jmem-debtor   in   this  property,   that   is,    at  ihe  auction-sale  procured  by  him  to  be 


made  in  execution  of  his  own  decree.  The 
Judge  has,  indeed,  given  reasons  by  which 
he  seems  to  have  satisfied  himself  that  the 
decree  of  May  1866  was  in  truth  a  decree 
for  the  sale  of  the  mortgaged  properly,  and 
not  merely  a  personal  decree  for  the  payment 
of  money,  and  so  has  avoided  the  question. 
And  he  has  referred  to  the  case  in*  4 
Weekly  Reporter,  page  32,  as  an  authority 
for  this  opinion. 

In  that  case,  the  plaimiff  had  sought  for 
the  realization  of  a  bond  by  which  a  sum  of 
money  was  charged  upon  the  bond  which 
was  the  subject  of  suit.  And  a  decree  was 
given  in  general  terms  in  these  words : 
*•  Tne  plaintiff's  claim  be  decreed."  This 
Court,  when  called  upon  to  interpret  that 
decree,  held  that  it  must  be  reasonably 
understood  to  amount  to  a  decree  that  the 
property  should  be  sold  for  the  realization  of 


the  debt  secured  thereunder  according  to  the 
there  is  no  question  as  to  the  dale  of  terms  of  the  plaintiff's  claim, 
sale,  yet  throughout  his  judgment  the  Kqw,  in  the  present  case,  there  appears  to 
e  ot  the  Lower  Appellate  Court  speaks  be  nothing  parallel  to  this.  The  plaintifif  does 
e  defendant  No.  I's  document  of  liile  ,  ^lot  in  his  plaint  ask  to  have  the  property 
ipg  dated  24th  May  1867.  The  kobala  '  sold,  or  to  have  the  money  realized  out  of  the 
IS  on  the  record,  and  bears  the  date  on  property.  .He  merely  asks  to  recover  the 
lace  of  it ;  and  it  seems  to  be   pretiy  '  money  secured  by  the  mortgage-bond.     And 


that  the  Judge  could  hardly  have 
at  it;  he  appears  to  have  been 
nt  to  take  the  statement  of  the  prin- 
facis  from  the  first  part  of  the  Moon- 
judgment,  and  to  have  misapprehended 
passage  of  that  judgment.  The  Moon- 
says:  ''This  is  a  suit  for  adjudication 
right,recovery  of  possession,  and  registra- 
n  of  name  in  the  Collector's  rent-roll  in 
ct  of  2  gundas  3  cowries  out  of  10 
das  3  cowries  i  dhan  10  kranis  of 
ahDaleya  Asadhur,  Pergunnah  Surea, 
cancelment  of  a  kobala  executed  by 
endantNo.  2  to  defendant  No.  i,  based 
a  sale-certificate  dated  the  24th  May 

jjic  Judge  has  evidently,  as  it  seems,  read 
■  passage  as  if  it  said  that  the  conveyance 
we  defendant  No.  2  to  defendant  No.  i 
dated  the  24th  May  1867.  Whereas 
^.«ct  is,  that  it  states  the  basis  of  the 
fP\ti5's  suit  to  be  the  certificate  of  sale 
lie  obtained  on  the  24th  May  1867. 

^  I  have  already  said,  the  principal  an^ 


then,  again,  the  decree  is  not  in  the  general 
form,  "  Let  the  plaintiff's  claim  be  d'}creed,'' 
but  it  is,  as  it  ought  to  be,  specific,  and  simply 
directs  the  defendant  to  pay  the  plaintiff  so 
mijch  money.     It  seems  to  me  that  the  decree 
in  this  form,  and  of  this  specific  character, 
cannot  rightly  be  treated  as  a  decree  for  the 
sale  of  the  property.     And  even  taking  it  to 
be  such  a  decree,  if  the  property  had  already 
passed  out  of  the  hands  of  the  judgment- 
debtor  by  a  hond-fide  act  of  conveyance  for 
value,  as  is  alleged  by  the  defendant  was  the 
case  here,  then  the  plaintiff  could  not  obtain 
^  a  valid  decree  binding  that  property  without 
making  the  new  holder  a  party  to  the  suit ; 
unless  he  at  the  same  time  show  that  that 
purchaser    took    the    property    with  actual 
notice  of  the  plaintiff's  claim  upon  it,  and  of 
the  fact,  if  it  be  so,  that  the  vendor  had 
bound  himself  not  to  alienate  to  any  one. 
Ii  anything  of  that  kind  appeared,  and  wa^ 
made  out  to  the  satisfaction  of  the  Coan, 
then  doubtless  the  plaintiff  might,  in  the  case 
supposed,  be  heard  to  say  that  he  had  done 
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all  he  needed  to  do  wlien  he  made  his  judg- 
ment-debtor defendant. 

But  ihis  case  is  altogether  differeni.  The 
decree  of  May  i8'i6,  as  I  understand  it,  is 
not  a  decree  against  the  property  at  all ;  and 
the  certificate  of  Slay  1S67  only  purports  10 
pass  to  the  plaintiff  the  right,  title,  and 
interest  of  the  defendant  No.  i  as  it  existed  at 
the  time  when  the  certificate  was  given. 
The  extent  of  that  interest  depends  eniirelj* 
upon  the  vahdiiy  of  the  kobala  which  the 
defendant  No.  i  sets  up  as  the  conveyance  of 
this  property  from  the  defendant  No.  2  to 
him  in  July  1S65.  If  that  was  not  a  real 
conveyance  in  ibis  sense  that  nothing  passed 
or  was  intended  to  pass  from  defendant  No. 
3  to  defendant  No.  1,  then  the  whole  of  the 
property,  notwithstanding  this  transaction, 
remained  the  property  of  the  defendant  No. 
3  in  April  1867  just  as  it  was  before,  and 
therefore  the  present  plaintiff  then  obtained 
it  from  him  by  force  of  his  certificate  oE  sale. 
If,  however,  that  was  a  good  and  valid  con- 
veyance as  between  the  defendant  No.  2  and 
the  defendant  No.  1,  then  the  defendant  No 
a  in  April  1S67  had  no  longer  any  greater 
right  or  interest  in  the  property  than  the  one- 
anna  share  in  respect  of  which  alone  the 
Moonsiff  thought  the  plaintiff  was  eniitlid  to 
a  decree;  and  this  limited  decree,  it  should 
be  remarked,  ought  not  to  have  been  directed 
to  defendant  No.  1  ;  and  against  the  defend- 
ant No,  2  the  plaintiff  had  no  right  to  pro- 
ceed by  original  suit,  because  he  was  able,  as 
against  him,  to  obtain  possession  of  the  pro- 
perty in  the  execution-proceedings  of  the 
first  suit.  The  Judge  has,  no  doubt,  e.ipressed 
the  opiffion  that  it  is  impossible  to  consider 
the  kobala  of  the  defendant  No.  t  genuine ; 
but  he  goes  on  to  give  his  reasons  ft>r  this 
opinion;  and  ihey  certainly  appear  to  rffe, 
with  great  deference  for  his  opinion,  to  have 
no  real  force.  And  therefore  1  must  treat 
this  matter  as  really  not  having  been  dealt 
with  by  the  Lower  Appellate  Couti.  Accord- 
ingly, I  am  of  opinion  that  the  decision  of 
the  Lower  Appellate  Conn  must  be  reversed, 
and  the  case  sent  back  to  that  Court  for  trial 
of  the  third  issue  framed  in  the  first  Court. 
And  in  the  trial  of  that  issue,  the  principal 
matter  to  be  considered  will  be  whether  ot 
not  the  kobala  set  up  by  the  defendant  No. 
I  was,  in  fact,  a  bond-fide  transaction  between 
him  and  the  defendant  No.  2,  and  had  the 
effect  at  the  lime  when  it  was  made  of  passing 
to  defendant  No.  1  the  interests  of  the  defend- 
«int  No.  2  to  the  e.ttent  expressed  in  the 
^obala. 

Costs  of  this  appeal  mast  abide  the  event. 


The  13th  January  iS74. 
PrtsenI  .- 

The  Hon'ble  J.  B.  Phear,  7«^f&f 
Partition— Inconvenience  — Rights  of  1 
Case  No.  57S  of  iS^ 

Spedal  Appeal  from  a  decision  pasu4  4 
OffiLinting   Subordinale  Judgt  •f  S 
d.iled  the  141I1  December  i8j».  afiriq 
Jeii.io'i   0/  the   Sudiler   Moonsif  i 
District,  dated  the  :ilh  Juitt  iHji. 


[U[ 


rshad  Naraln  Tewaree    fPUiaq 
Appelljiil. 


vert  us 

The  Court  of  Wards  on  behalf  of   Nm 
i'cr.shad  Teivarec  and  Others  (Dji 
Keipondeiiti. 

Moonshee  Alahomed  yuni/tot  \fi 

S.iboos  Unnida  Pershad  Bdnerjee, 
Narain  Boa,  and  AubinaiA 
Banerjte  for  Respoudents. 

Where  line  of  several  ;uin(  owners  <leurfs  fl 
Ini-  vmenirnce  to  (h;  othcr>  i:,  not  ■   sutfictent  o 


vilhsuniinj  the  . 
this  case  the  defendar 


the  property  which  is  the  subject  I'i 
is  iiTiulce  property,  and  thit  the  p..i 
a  vli.ire  in  it,  although  he  says  ■ 
sii.iri;  i'i  not  m  large  as  the  pUintit: 
as..:ns  It  to  be, 

li  the  plaintiff  his  a  share  in  the  , 
tbi^n  he  is  entitled  in  this  suit  ht  :. 
sliarc  ilcelared,  and  a  partition  ai,\;.' 
ttie  declaration  eilected. 

'I'he  re.isons  given  by  the  I.nwer  .\ 
Cona  lor  not  allowing  the  pUiniiii  ; 
partition   are  not  valid    it^  law.     1: 
inconvenient,  no  doubt,   to    the  o:i:-.    ,     < 
owners  to  have  the  compound,  whii^u  nu 
hitherto  used  joinily  or  held  in  common  b^i 
them  all,  divided  ;  but  mere  inconve!iic-ncc  !> 
not  of  itself  a  sufficient  otjstaclc  '-<'■  ;    ■■^■1' 
the  plainiilf  from  having  a  divisn'.i 
e?;ient  of  his  share,  it   be  (.hooses  ! 

.Again,  the  reason  given  by  Ihi:    ■.  ■ 

for    refusing  the  plaintiff's  suit  is   ; 
founded  in  law.     If  tlie  public,  or  ■■.■:•■:- 
Other  than  the  plaintiff  and  bisca-y:^ci- 
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e  acquired  rights  of  way  over  tiie  pro- 
ly  which  is  sought  to  be  divided,  those 
Its  will  remain  notwithstanding  the 
ision  of  the  land  between  the  sharers. 
I^mere  existence  of  those  rights  does  not 
llUtate  a  reason  why  the  plaintiff  should 
have  a  division, 
le  de<!TVi? of  the  Lower  Appellate  Court 
therefore  be  reversed,  and  the  case  sent 
lo  be  determined  upon  its  merits. 

plaintiff  must  have  his  costs  of  this 
L 


The  13th  January  1874. 

Present : 

The  Hon'ble  J.  B.  Phear,  Judge, 

Tenancy— Rig^ht  to  Rent. 

Case  No.  970  of  1873. 

Appeal  from  a  decision  passed  by 
\ihe  Officiating  J^^dge  of  Rhaugulpore, 
^"^  ied  the  joth  January  /(?7J,  reversing 
decision  of  the  Moons  iff  of  Monghyr, 
doled  the  2gth  June  r8j2, 

Bhyro  Singh  (Defendant),  Appellant, 

versus 

Rajah  Leelanund  Singh  Bahadoor 
(Piaintiffj,  Respondent, 

\Baboo  Boodh  Sen  Singh  for   Appellant. 
mshee  Mahomed  I'usufiox  Respondent. 

party  who  has  been  in  possession  by  receiving  from 
Lsccupant  ryot  the  entire  rent  payable  in  respect  of 
Jtaod,  or  by  virtue  of  any  acknowledi;ni;:nt  from 
"that  he  was  occiSpyinij  the  land  as  the  said  party's 
lot  at  a  deHnice  rent,  has  a  ri^^ht  to  claim  rent  from 
Iryotas  his  personal  tenant  apart  from  any  title  to 
[property. 

I  THINS  this  case  must  go  back   to  the 

ge  for  reconsideration. 

Tde  matter   of   suit  between  the  parties 

by  no  means  complicated.     The  plaintiff 

to  recover  from  the  first  named  defendant 

sum  of  Rs.   II  15^  as  arreirs  of  rent 

ioterest  thereon  for  the  years  1277,  1278, 

1279,  >"  respect  of  certain  land  of  which 

says   he  is   entitled    10    16   annas,    that 

the  entirety. 

Certain  otner  persons  claiming  to  be 
shareholders,  or  adverse  owners  of  the 
periy,  have  been  made  defendants  by  the 
,  and  are  called  iniervenois. 
>Mow,  the  claim  of  the  plainiiflf  to  recover 
from  ihe  ryot  whom  he  sues,  must  stand 
**Toa  one  or   other  of  ih^    two    grounds, 


namely,  either  the  ryot  by  payment  of  rent 
on  previous  occasions  or  otherwise  has 
admitted  himself  to  be  bound  to  pay  rent  to 
the  plaintiff  personally ;  or  the  plaintiff 
must  show  that  he  has  come  by  purchase  or 
some  sufficient  mode  of  transfer  into  the 
place  of  those  persons  who  had  previously 
the  right  to  receive,  and  be  paid  the  rent  by 
the  defendant  ryot. 

According  10  the  judgment  of  the  Lower 
Appellate  Court,  the  plaintiff  has  failed  to 
establish  the  second  of  these  two  grounds, 
because  the  Judge  e.xpressly  says  that  the 
plaintiff  has  purchased  the  rights  and  interests 
of  the  previous  proprietors,  all  ex:ept  one, 
namely,  Juddoo  Singh.  Consequently, 
Juddoo  Singh  beihg  excepted,  the  plaintiff  is 
not  in  the  position  of  those  who  were  before 
his  purchase  entitled  to  claim  the  16  annas 
rent  which  he  now  seeks  to  recover  from  the 
ryot-defendant,  and  he  does  not  profess  to 
make  out  that  he  represents  any  one  entitled 
to  collect  separately,  any  fraction  of  that 
entire  rent.  If  then  he  is  not  entitled 
to  recover  rent  upon  that  ground,  is  he 
entitled  to  recover  rent  which  he  seeks 
upon  the  first  ground  ?  With  regard  to  that, 
the  Judge,  after  mentioning  certain  previous 
litigations,  says  :  "  These  cases  all  show  that 
the  plaintiff  was  in  possession  of  this  whole 
16  annas  from  the  time  of  his  purchase." 
I  am  disposed  to  think  that  the  word  posses- 
sion has  been  here  used  somewhat  unadvised- 
ly. It  is  a  word  which  bears  very  different 
meanings  under  different  states  of  facts. 
The  question  which  the  Judge  had  to  direct 
his  attention  to  and  to  determine,  was 
whether  the  plaintiff  had,  in  fact,  fteen  in 
possession  of  the  hnd  occupied  by  the 
defendant- ryot  by  having  received  from  him 
ihi  entire  rent  payable  by  him  in  respect  of 
this  land  or  any  portion  of  it.  or  by  virtue  of 
any  acknowleilgment  from  him  that  he  was 
occupying  the  land  as  plaintiff's  tenant  at  a 
definite  rent.  If  he  had,  then,  quite  apart 
from  his  title  to  the  property  on  which  he 
relies,  be  would  have  a  right  to  claim  payment 
of  rent  from  this  ryot  on  the  footing  of  his 
being  his  own  (so  to  speak)  personal  tenant. 

It  seems  to  me,  then,  that  the  decree  of 
the  Lower  Appellate  Court  cannot  be  upheld 
upon  the  finding  which  seems  to  be  expressed 
in  the  face  of  the  judgment.  But  inasmuch 
as  it  appears  that  there  is  some  evidence 
tending  both  ways  with  regard  to  the  right 
i  of  the  plaintiff  to  recover  rent  from  the  ryot- 
defendant  as  his  tenant,  and  the  Judge  ha^ 
not  in  express  terms  come  to  a  finding  upoii 
that  point,  I  think  the  case  must  go  back  for 
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that  purpose.  The  decree  of  the  Lower 
Appellate  Court  must  be  reversed,  and  the 
case  remanded  for  re- trial  upon  the  question 
whether  or  not  the  ryot-defendant  is  bound 
to  pay  to  the  plaintiff  the  amount  of  rent 
which  the  plaintiff  claims  or  any  portion 
of  it. 

Costs  will  abide  the  event. 


The  Hlh  Januaiy  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Cause  of  Action— Damages. 

Case  No.  28  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya^  dated  the  4th  Govern- 
her  j8y2. 

Syud  Mahomed  Aboo  (Plaintiff), 
Appellant, 

versus 

Lalla  Bissessur  Dyal  and  others  (Defendants), 

Respondents. 

Mr,  C  Gregory  for  Appellant. 

Bahoos  Romesh  Chunder  Mitter,  Bhyrub 
Chunder  Banerjee,  Nil  Madhuh  Sen^  and 
Boodh  Sen  Singh  for  Respondents. 

A  suit  will  not  lie  for  damages  apart  from  the  cause 
of  action  out  of  which  the  damages  arise. 

Phear,  J, — It  seems  to  us  unnecessary  to 
go  into  the  grounds  upon  which  this  appeal  is 
based,  J)ecause  we  think  that  the  objection, 
which  has  been  made  by  the  learned  Counsel 
for  the  respondents,  is  a  good  objection — 
namely,  that  the  plaint  on  ihe  face  o^  it 
shows  that  the  plaintiff  has  no  right  of  suit. 
He  comes  here  to  recover  very  heavy  pecu- 
niary damages  which  he  says  have  been 
caused  to  him  by  the  wrongful  conduct  of  the 
defendants.  But  at  the  same  time  he  says 
that  he  has  already  on  a  previous  occasion 
brought  a  suit  against  these  very  defendants 
based  upon  the  same  wrongful  conduct,  and 
has  obtained  a  decree  of  the  local  Courts, 
affirmed  by  this  Court,  to  the  effect  that  that 
conduct  is  wrongful.  So  that,  in  fact,  accord- 
ing to  the  terms  of  the  plaint,  this  is  a  suit 
brought  upon  the  footing  of  the  decree  in 
the  former  suit  to  recover  the  damages  which 
he  might  have  got  if  he  had  asked  for  them 
in  that  suit. 

We  think  that  a  suit  of  this  kind  will  not 
*lie  :  a  suit  will  not  lie  for  damages  apart,  so 

(0  speaki  from  the  ^aiise  of  action  out  of 


which  those  d  amages  arise.  There  is  m 
moreover,  in  the  plaint  to  connect  the  ^ 
iffs  with  the  alleged  loss  as  it  is  said  to 
occurred.  The  plaintiffs  are  stated  to 
owners  of  the  villages,  and  the  loss  is^ 
to  have  been  in  the  shape  of  dam:  _ 
deficient  crops,  &c. :  this  wouldbe  d< 
and  loss  to  the  cultivators,  noilfecess: 
the  zemindars  whose  loss,  if  anv,  would] 
been  in  the  shape  of  deficient  receipt  of 
and  profits ;  but  there  is  no  allegation 
the  plaintiffs  could  not  and  did  not  n 
the  full  amount  of  rents  and  profits  di 
them  for  the  time  covered  by  the 
The  plaintiffs  as  zemindars  simply 
recover  Rs.  29,000  from  the  defendanl 
the  ground  that  their  ryots,  by  reason 
defendants*  wrongful  conduct,  have  sni 
damage  in  their  crops  to  that  amount. 
truth,  the  plaint  is  as  vague  and  bad  as 
can  be,  and  never  ought  to  have  been  adi 
We  are,  therefore,  of  opinion  that  this 
ought  to  be  dismissed  with  costs. 

We    think     tliat    the    respondents, 
appeared    separately,    must    have    s  ^ 
costs,  and  we  will  take  time  to  consider 
the  real  amount  should  be. 


The  15th  January  1874. 

Present  : 

The  Hon'ble  C.  Pontifex  and  E.  G. 

Judges. 

Act  X.  of  1859,  ss.  2^  &  33— Agency-*] 

Limitation. 

Case  No.  760  of  1873. 

Special    Appeal    from    a    decision    pt 
by   the  Judicial    Commissioner   of  Ck 
Aagpore,    dated  the    'jth   January  ti 
reversing    a     decision    of   the     As^ii 
Commissioner   of  Maunbhoom,   dated 
2gih  June  iSyj. 

Rajah  Nilmonee  Singh  Deo  Babadoor 
(Plaintiff),  Appellant^ 

versus 

Ram  Golam  Bundopadhya  (Defendant), 

Respondent, 

Mr,   R.    T.   Allan   and    Bahoos   Bhoiva. 
Churn     Dutt    and     Oopendro     Lhunii 
Base  for  Appellant. 

Baboo  Gireeja  Sunker  Mojoomdar  for 
Respbndent. 

'I! 

A  suit  against  an  agrent,  under  Act  X.  of  1S59,  ^  l|p 
was  resisted  on  the  ground  that  defendant's  empfo]^ 
ment  as  tehsildar  had  terminated  by  plaintiff  haWv 
employed  him  ^s  a  moonshee;  antl  defendant  reM 
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on  the  fact  of  his  subsequent. re-appointment  as 
lar-  The  Lower  Appellate  Court  construed  s.  33 
>licable  to  the  case  : 

that  this  was  not  a  correct  interpretation  of 
m,  aid  that,  solon^  as  defendant  continued  to 
red  in  plaintiff's  service,  his  ag^ency  had  nut 
Led. 

\mlif€x^   y. — In  this  cise,  the  plaintiff,  a 

tar,^ged  an  agent  of  his,  who  had  been 

as  hisT?hsilclarin  certain  villages,  under 

24  of  Act  X.  of  1859.      The  defend- 

been  dismissed  from  the  plaintifT's 

wiihin   one  year  of  ihe  suit   being 

rht.     The  defendant  had  acted  as  teh-  i 
for  the  years   1274,   1275,  and   1276. 

suit  was  resisted  on  the  ground  that  the 
.nl's  employment  as  tehsildar  in  1274 

J 275  had  been  terminated  by  the  plaint- 
rting  employed  him  as  a  moonshee  to 

after  certain  suits.      In  1276,  the  plaint- 
appointed    the    defendant    to    act   as 

ildar  over  the  villages  over  which  he  had 

control  in   1274  and   1276.  and  certain 

villages.     The  defendant  has  relied  on 

re-appointment    in  the   year    1276    as 

ing  that  his  first  employment  as  tehsil- 

had  terminated  when  he  was  employed  to 

as  moonshee. 

C~lie  Lower  Appellate  Court  has  construed 
ion  33  of  Acl  X.  of  1859,  and  applied  it 
.this  case  as  if  the  agency  of  the  defendant 
absolutely  terminated  when  he  was 
iployed  by  the  plaintiff  as  moonshee.  We 
not  think  this  is  a  correct  interpretation  of 
section.  We  think  that,  so  long  as  the 
Jndant  continued  to  be  employed  in  the 
lintiff's  service,  it  cannot  be  said  that  the 
jncy  had  terminated.  We  think  that, 
ing  the  whole  of  the  years  1274,  1275, 
1276,  the  defendant  never  ceased  to  be 
agent  of  the  plaintiff,  continuing  in  his 
iploy,  and  enjoying  his  confidence,  and  we 
mot  hold  that  ihe  temporary  employment 
moonshee  was  a  determination  of  the 
tfendant's  previous  employment  as  tehsildar. 
Under  these  circumstances  we  are  of  opinion 
tbat  the  zemindar  is  entitled  to  recover  for 
the  period  allowed  by  the  first  Court. 
The  judgment  of  the  Lower  Appellate 
)uri  on  the  point  of  limitation  will  therefore 
set  aside ;  but,  as  the  respondent  desires 
at  the  Lower  Appellate*  Court  should  try 
iat  amount  (if  any)  is  due  for  the  years 
1**74  and  1275,  the  case  will  be  referred  to 
le  Lower  Appellate  Court  to  consider  the 
^Jdence  as  regards  those  years.  If  anything 
jHiound  due,  the  defendant  will  pay  the  whole 
[Wsis,and  if  nothing  is  found  due,  the  question 
costs  will  be   in   the   discretion   of  the 


The  1 6th  January  1874. 
Present : 

The  Hon'ble  W.  Ainslie,  Judge, 

Wills—Obligations  of  Donee  or  Legatee. 

Case  No.  728  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Rungpore, 
dated  the  $th  December  1872,  reversing  a 
decision  of  the  Moonsiff  of  Budeakhally^ 
dated  the  2§th  February  iSj2. 

Ram  Ooltum  Chowdhry  (Defendant), 
Appellant, 

versus 

Oomesh  Chunder  Chatterjee  and  another 
(Plaintiffs),  Respondents, 

Baboo  Kalee  Mohun  Doss  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondents. 


Parties  in  possession  under  a  will,  /'.  /».,  a  voluntary 
transfer  without  any  considecation  except  that  of  family- 
affection,  are  not  thereby  bound  to  pay  the  debts  of  the 
former  holder,  whether  the  donee's  possession  bejfan 
at  the  date  of  the  instrument  called  a  will,  or  after  the 
death  of  the  testator. 


The  plaintiffs  in  this  suit  seek  for  a 
declaration  of  their  title  under  a  will 
executed  by  one  Kashce  Nath  Roy  on  the 
7th  Pous  1263. 

The  defendant  is  a  purchaser  of  the  rights 
and  interests  of  Kashee  Nath  Roy  at  a  sale 
in  execution  held  on  the  22nd  June  1870, 
14  years  after  the  date  of  the  alleged  will, 
in  a  suit  against  some  third  party  as  repre- 
senting the  estate,  in  which  suit  the  present 
plaintiffs  appear  to  have  been  no  party.  The 
genuineness  of  the  will  has  be^n  affirmed  by 
the  Lower  Appellate  Court,  and  it  is  also 
found  that  the  plaintiffs  were  in  uninterrupted 
possession  of  the  land. 

The  first  point  taken  in  special  appeal  is  that 
the  plaintiffs  having  held  under  a  voluntary 
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transfer,  and  there  being  no  consideralioi)  for 
the  will  except  that  of  family-aflFeciion,  they 
are  bound  lo  pay  the  debts  due  from  ihe 
former  holder  of  the  property.  In  support 
of  this,  the  learned  pleader  for  the  special 
appellant  cited  a  passage  from  Siory  on  Juris- 
prudence. The  only  remark  that  1  think 
necessary  to  make  as  to  that  authority  is  that 
Mr.  Justice  Story,  after  setting  out  what  was 
the  accepted  law  in  England,  distinctly  stales 
that,  if  it  has  any  good  ground  at  all,  it  is 
based  upon  certain  statutes,  and  that  probably 
in  consequence  of  the  great  number  of  titles 
affected  by  judicial  decisions  it  has  become 
necessary  to  maintain  the  rule,  but  he  goes  on 
to  express  doubt  whether  in  reality  there  is 
any  sound  foundation  for  it.  The  statutes  do 
not,  and  the  doubts  do,  apply  to  India,  and  it 
seems  to  me,  therefore,  that  this  authority  is 
rather  against  than  for  the  contention  of  the 
special  appellant. 

The  next  ground  taken  in  special  Appeal 
is  that  the  kubooleut  has  been  improperly 
received  in  evidence,  although  it  is  unregis- 
tered. Now  the  Lower  Appellate  Court 
properly  points  out  that,  under  the  Registra- 
tion Act  of  1864,  a  kubooleut  did  not  require 
registration.  This  has  been  distinctly  laid 
down  by  a  decision  of  this  Courts  and  as  far 
as  I  am  aware  its  correctness  has  never  been 
disputed. 

There  is  then  anoslier  objection,  that  a 
certain  petition  of  1277  has  been  improperly 
received  in  evidence.  1  do  not  think  it 
necessary  to  call  upon  the  respondent  to  show 
whether  it  was  so  or  not,  for  assuming  that  it 
was  so,^nd  striking  it  off  altogether,  it  seems 
to  mc  clear  that  the  removal  of  this  one 
piece  of  evidence  would  have  had  no  effect 
on  the  mind  of  the  Subordinate  Judge. 

It  is  also  said  that  the  Lower  Appellate 
Court  has  not  sufficiently  dealt  with  the  ' 
objections  taken  by  the  first  Court  to  the 
genuineness  of  the  will,  or  considered  the 
question  of  possession.  It  seems  to  me  that 
there  is  no  ground  whatever  for  this  con- 
tention.  The  Lower  Appellate  Court  has 
expressed  its  opinion  on  the  oral  evidence, 
and  I  cannot  see  how  the  possession  of  the 
plaintiff,  whether  it  commenced  in  1263  at 
the  date  of  the  instrument  called  the  will 
or  after  the  death  of  Kashee  Nath,  can 
affect  his  right  in  the  present  suit.  Whether 
he  obtained  possession  in  the  lifetime  of 
Kashee  Nath  and  his  tiile  was  affirmed  by 
the  will,  or  whether  the  document  is  to  be 
taken  as  a  deed  of  gift,  is  wholly  immaterial. 
•  The  special  appeal  will  be  dismissed  with 
costs. 


The  i6ih  January  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear,  Judge. 

Execution-s&le—Sale-certificate— Pos! 

Rigfht  of  Suit. 

Case  No.  867  of  1873. 

Special  Appeal  front    a  decision  passi 
Ihe    Subordinate   Judge   of  Bhauguh 
dated  the   i^th  January    iSjj^    affi\ 
a   decision    of  the    Moons  iff    0/    Ji 
dated  the  30th  July  i8y2, 

Mussamut  Boodhun  (Plaintiff),  Appelh 

versus 

Boodhun  Singh  and  others  (Defendai 

Kespondents. 

Moonshee  Mahomed  Vusufiox  Appcl 

Bahoos      Unnoda     Pershal    Banerjee 
Chunder  Mad  hub  Ghose  for  Respondi 

In  seeking:  execution  of  a  decree  aj^ainst  K 
pas<;ed  upon  a  debt  due  by  D's  father,  the  y 
creditor  asked  to  have  it  real^ed  out  of  the 
the  father  whi«h  had  come  into  the  hands  of  ihc 
ants.     An  execution-sale  was  held,  and,  accorcfil 
the  wording^  of  the  certificate  granted,  only  the 
and  intc^rests  of  K  appear  to  have  been  expressly  p 
though  the  price  seemed  to  answer  to  the  full  vail 
the  assets.     After  purchase  the  judg^ment-credltsc 
possession  of  the  whole  of  the  property  without 
plaint  on  the  part  of   D.     Many  years  after  her  d 
her  heirs  sold  a  share  of  the  property  to  plaintiifs, 
sued  for  possession  thereof.    The  suit  was  rej« 
the  lower  Courts. 

The  High  Court,  in  special  appeal,  declined  to 
fere,  holdm^  that  the  plaintiffs  obtained  no  inimc 
rigfht  to  the  property  by  the  conveyance  fiona  D's 

Qucere. — Could  the  plaintiffs  set  up  a  rijjht  of 

I    THINK    1    ought    not    to    interfere 
this   case   with   the    decree    of   the 
Appellate   Court.     Both    the   Courts 
have,   upon  consideration  oT  the  execi 
proceedings  in  the  former  suit,  come  to 
conclusion   that  the  decree  passed 
Motee  Khanum  and  Mussamut  Doorgahoiri 
that  suit  was  a  decree  upon  a  debt  due 
the  father  of  the  2nd  defendant  and  liablei 
be  satisfied   out  of  the  assets  of  the  fal 
which  had  come  to  the  hands  of  defen< 

The  judgment-creditor,  in  seeking  ew 
tion  of  this  decree,  in  terms  asked  to  have 
realized  out  of  the  assets  of  the  fat 
which  had  come  to  the  hands  of  the  defe 
ants.  It  is  true  that,  when  the  sale  was 
and  the  certificate  granted,  according  to  tM 
wording  of  the  certificate  only,  the  rigWl 
and  interests  of  the  widow,  Motee  Khana    | 
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The  16th  January  1874. 

Present  : 

The  Hon'ble  W.  Ainslie,  Judge, 


ear  to  have  been  expressly  passed  ;  but  . 
price  appears  at  the  same  time  to  have  I 
n  ample  price  in  the  judgment  of  both  ' 

Courts  to  answer   to   the   full  value  of  ; 

assets.     And  then   we  have  it  that  the  ; 

ment  creditor,  afrer  the  purchase,  took  1  Act  VIII.  (B.C.)  of  186^  s.  18,  cl   i  —  *'  Places 

ession  of  ihe  whole  of  the  property  as  if  j     ReS-Notic"e    "^^''"'^'^^  ~  Enhancement,  of 
ad  al^L/^n  sold  to  him«  and  was  allowed 

Case  No.  616  of  1873. 


reiain   possession  of  the  whole  property 

loat  the  slightest  complaint  on  the  part 

rlassamm  Doorgahun  during  the  rest  of 

life.     On  this  state  of  facts,  I  think  the 

irts  were  justified  in  coming  to  the  con-. 

»ion  that  the  father's  property  had.  not- 

^tandmg  the  terms  of  the  certificate,  in 

been  soM,  as  it  might  rightly  have  been 

Mussamut  Djorgahun  had  full  know- 

^e  of  ail  that  was  done,  and  she  allowed 

judgment-creditor  to  take  possession,  and 

^retain  possession  of  this  property,     it  is 

ly    many  years  after  her  death  that  the 

rsons  claiming  to  be  her  heirs  in  respect  of 

property  sell  a  share  of  it  to  the  present 

Lintiffs,  and  upon  the  footing  of  that  con- 

^ance  the  present  suit  is  brought.     I  do 

think  that  1  ought,  on  special  appeal,  even 

ihe  reasons  alone  which  I  have  just  now 

^n.  to  interfere  with  the  judgment  passed 

the  lower  Courts. 


Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tipper  ah,  dated 
the  gth  December  i8'j2,  affirming  a  deci- 
sion of  the  Additional  Moonsiff  of 
Panchpookhoriah,  dated  the  ist  Septem- 
ber iSyi. 

Shaikh  Dena  Gazee  (Defendant),  Appellant^ 

versus 

Baboo  Mohinee  Mohun  Doss  (PhintifT), 

Respondent, 

Baboo  Huree  Mohun  Chuckerbutty  for 

Appellant. 

Baboo  Romesh  Chunder  Afttter,  Kalee 
Mohun  DosSy  and  Lai  I  Mohun  Doss  for 
Respondent. 


The  words  "  places  adjacent  "  in  Act  VIII.  (B    C.) 
01  in  this  case  there  comes  for  considera-  1  ^^  \^*  ^■\}\'^\' '*  ^t""u*u^*  restrictrd  tj  Unds  in 

c      X  r  .  contact  with  that  to  which  the  rent-suit  relates.     The 

a  further  pomt  of   very   great  importance  I  ^renerai  rule  may  be  stateJ  to  be  that  the  plaintiff  is  not. 
Ced,nanaelv,whe!hertheplaintiffsobtained,  '  on  the  one  hand,  restricted  to  a  comparison  with  lands 

Ihe  conveyance  from  the  heirs  of  Mussamut    i'nT^edJatelv  contiguous,  and  must  not,  on  the  other, 

,•',,.  I.-    i_  T     P'ck  and  choose  piirticular  places,  but  should  consider 

ffgahun,  under  the  circumstances  which  1  j  the  rates  prevailing  in  all  the  neijfhbouring  places  which 

re  mentioned,  any  immediate  riijht  to  the    are  similarly  circumstanced. 

jpeity    which    they    now    seek    to    recover        The  enhanceme^it  need  not  be  to  some  rate  which  ^ 
^       {  g.        A  i-  i_  ••£!_'  actually  paid.     Where  difterent  ryots,  holding  similar 

^session  of.      According  to  the  spirit  Ot  the  j  lands  with  similar  advantaj^es  ia  places  adjacent,  pay 
decisions   of   the    Privy    Council,    which  I  at  different  but  higher  raies  for  lands  of  the  same 


had  occa>ion  to  consider  and  act  upon  a 

days  ago,  I  should,  I  think,  if  it  were 
:essary  lo  decide  the  question,  be  obliged 
hold  that  no  right  of  property  did  actually 

10  the    plaintiffs   by  that  conveyance, 
leiher  a  right  of  suit,  such  as  that  which 

Privy  Council  there  dealt  with  against 
piainii£F's  vendor,  might  not  be  set  up  in 
present  suit,  it  is  not  necessary,  I  think, 
me  to  determine,  because  there  has  been 
pretence  in  the  case  put  before  the  lower 
iris  of  making  out-  a  primary  claim 
iost  the  vendors  of  the  plaintiffs,  and  then 
rough  those  vendors  to  the  property  in  the 
ids  of  the  principal  defendant.     The  suit 

been   placed    entirely   upon  the  single 

mnd  of  the  right  of  tnc  plaintiffs  to  recover 

)m  the   principal    defendants    immediate 

^session  of  the  property  for   which  they 

Nothing  else  has  been  tried. 

"^1  therefore  dismiss  the  appeal  with  costs. 

Vol.  XXI. 


description  and  qualify,  and  the  only  question  i.s  the 
extent  to  which  defendant  islial)Ie  to  enhancement,  the 
clause  must  not  be  so  construed  as  to  deprive  a  zemindar 
olP  his  fair  rent;  but  the  Court  should  be  guided  by  a 
consideration  of  what  is  **  fair  and  equitable,"  as  pro* 
vided  by  s.  5,  subject  to  th»s  limitations  prescribed  in 
s.  17.  If  a  generally-prevailing  rate  cannot  be  found, 
the  currencj^  of  the  difterent  rates  being  so  nearly  equal 
as  to  make  it  impossible  to  say  which  is  the  prevailing 
rate,  the  Court  is  not  in  error  in  taking*  an  average. 

The  tir.->t  fact  to  be  esrablished  in  a  suit  for  arrears  of 
rent  at  an  enhanced  rate  is  due  service  of  notice  ;  and,  if 
that  is  disputed,  a  tindinar  ou^ht  to  be  recorded  before 
thvi  Court  goes  into  the  merits. 

This  was  a  suit  for  arrears  of  rent  at 
enhanced  rates  after  no.ice. 

The  Judge,  concurring  with  the  first  Court, 
has  found  thai  the  plaintiff  is  entitled  to 
enhaice  to  a  certain  extent,  though  not  to 
the  lull  extent  claimed. 

The  defendant  has  preferred  this  special 
appeal  on  six  grounds  : —  , 

The  first  is  that  the  Courts  below  have 
compared  the  rents  of  defendant's  lands  with 
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those  of  lands  not  adjacent  within  the  mean- 
ing of  clause  i,  section  i8,  Act  VI II. 
(B.C.)  of  1869.  Appellant  contends  that 
**  adjacent "  implies  contact,  />.,  that  the 
lands  with  which  *the  comparison  is  to  be 
made  must  be,  at  least,  in  some  one  point 
conterminous.  No  authority  had  been  shown 
for  this  construction.  Contra^  the  case  in  5 
Weekly  Reporter,  Act  X.  Rulings,  page  70. 
The  words  of  the  clause  are  in  ""^  places 
adjacent^  not  in  adjacent  land.  It  was  there 
held  that  there  was  no  restriction  as  to  the 
rates  of  the  pergunnah  or  rates  of  the 
village,  and  that  the  Court  must  look  to  the 
rates  prevailing  in  the  places  adjacent. 

There  is  also  a  case  in  1  North-Western 
Provinces  Reports,  Revenue  C^ses,  page  64 « 
directly  on  the  point.  In  this  case  the 
Lower  Appellate  Court  held  the  view  now 
put  forward  by  appellant.  The  High  Court 
overruled  the  decision,  and  allowed  the  com- 
parison to  extend  to  lands  even  three  or  five 
miles  distant.     It  is  not  necessary  to  enquire 

'  under  what  circumstances  so  wide  a  circle  was 
taken.  The  decision  at  aiT>  rate  determines 
that  the  appellant's  construction  is  not  main- 
tainable. The  words  of  the  clause  are  also 
against  the  appellant.  If  so  restricted  an 
operation  was  to  be  given,  they  would  have 
been  adjacent  lands^  not  adjacent  places. 

It  is  impossible  to  lay  down  any  definite 
rule.     In  each  case  the  Courts  must  deter- 
mine as  a  fact  whether  the  lands  with  which 
the  plaintiff  seeks  to  compare  the  defend- 
ant's lands  are  adjacent  within  the  meaning 
of  the  Act.     Where,  from  natural  causes,  the 
cultivation  is   scattered,^  the   circle    will  be 
wide.  vWhere  the  whole  of  the  surrounding 
lands  are  under  cultivation,  the  circle  will  be 
narrowed.     The  general  rule  may,   I   con- 
ceive,  be  stated  to  be  that  the  plaintiff  is 
not,  on  the  one  hand,  restricted  to  a  com- 
parison with  lands  immediately  contiguous, 
and  must  not,  on  the  other,  pick  and  choose 
particular  places  with  which  to  institute  a 
comparison,  but  that  the  Court  should  con- 
sider the  rates  prevailing  in  all  the  neigh- 
bouring places  which  are  similarly  circum- 
stanced.    Distance  from   the    lands  of  the 
defendant  is  not  per  se  a  reason  for  refusing 
to  notice  the  rates  prevailing  in  a  particular 
place,  provided  that  the  distance  does  not 
involve  a  substantial  change  of  circumstances, 
such  as  greater  facilities  for  disposing  of  the 
produce  by  proximity  to  a  market,  a  road,  or 
a  river. 
«      In  sparsely-cultivated  lands  the  distances 
may  be  considerable  without  involving  any 

*  unfairness  in  the  comparison.    When   the 


la«iu 


population  is  denser,  and  caltivation 
extended,  it  can  hardly  be  that  the  di 
if  considerable,  will  not  operate  to  pi 
a  material  difference   in  the   value 
lands  of  any  two  villages,  and  in  sach 
the   area    of   comparison    will    be     lii 
What  distance  may,  in  any  given 
taken   as  excluding  particular  ^aods 
comparison  must  be  detennineJ  by  the 
from  the  facts  disclosed  by  the  evid< 
that  case.     Taking  this  view  of  the 
applying  it  to  this  case,  I  find  that  the 
sifl  has  compared  the  lands  of  ihe  defi 
with  the  lands  in  villages   situated 
borders  of  the  same   bheel,   and    sii 
circumstanced    in    every    respect    wii 
village  in  which  defendant's  lands  lie, 
so  far  off  from  it  as  to  make  the  dii 
material   cause   of   unfairness   in    the 
parison. 

The  second  ground  of  appeal  is  that 
not  been  properly  found  on  the  evidei 
the  lands  with  which  the  compari< 
been  instituted  are  of  similar  descrii 
defendant's  land,  and  with  similar  ad' 
It  is  said  that  the  defendant's  lands, 
least  which  are  described  as  lall  iai 
within  the  Bordas  bheel,  whereas  the 
of  the  villages  with  which  they    have 
compared  are  not  within  the  bheel,  aiulj 
the    whole    of    Bordas    bheel    belooj 
Moradnuggur  within  which  the  defeiM 
lands  lie.     Whether  this  bheel,  in  its  ent 
is  included  within  the  boundaries  of  Ml 
nuggur  need  not  be  considered.     It  is 
clear  from  the  Moonsiff's  judgment  thj 
compared  what  are  termed  the  lall  lai 
the  defendant  with  the  lall  lands  of 
villages,  and  the  bheetee  lands  of  the  d< 
ant   with   the  bheetee   lands    of    the 
villages.     The  oral  evidence  appears  to 
been  vpry  conflicting,  but  the  Moonsiff 
self  inspected  the  lands,  and  was  guid( 
what  he  himself  saw  in  judging  of  the 
of  the  evidence.     It  cannot  be  said  thatj 
was  wrong  to  test  the  evidence  in  this 
that  the  Lower  Appellate  Court  was  wi 
in  accepting   his  recorded  observations 
evidence  in  the  case. 

In  the  third  plsvpe,  it  is  contended  that 
Courts  were  wrong  in  allowing  enhance] 
at  a  rate  which  is  not  the  rate  actually 
in  any  of  the  villages  with  which  the 
parison  was  made,  but  an  average  rate 
lated  by  the  Court;  that  the  Courts  are b«|H 
to  find  some  rate  actually  prevailing ;  aoUtM 
if  they  cannot  declare  any  one  panicadi 
rate  to  be  that  paid  by  a  majority  of  % 
ryots  in  the  neighbourhood,  the  plainl^ 
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Fought  to  be  dismissed.  Three  cases 
^  cited  in  support  of  this  contention. 
\  first  is  in  Hay's  Reports  for  1863  at 
427.  That  case  has  no  bearing  on  the 
suit.  In  that  case,  it  was  found  that 
e3  paid  by  the  surrounding  ryots  were 
ine  a^the  rates  paid  by  the  defendant, 
consequffltly  a  claim  to  enhance  on  a 
framed  andCT  the  i  st  clause  of  section 
ct  X.  of  1859,  could  not  be  maintained, 
plaintiff  sought  to  prove  that  the  rates 
too  low  all  round,  but  though  this 
have  given  good  ground  for  a  notice 
the  2nd  clause  of  that  section,  it 
could  not  be  considered  in  a  suit 
as  that  was  on  a  notice  framed  under 
I. 

next  case  is  to  be  found  in   i  Weekly 
;er,    page    ^8.      This   was  a  suit   to 
ice    the   renfe  of  a  ryotee   holding  of 
beeghiis-     The  first  Court  rejected  the 
ic  rates  reported  by  an  Ameen  deputed 
a  local  inquiry,  and  took  an  average 
fs  from  the  evidence  of  witnesses,  and 
[tij  applied  this  average  to  the  whole 
beeghas    without    reference   to    the 
tees  in    the   qualities  of   land   which 
ahnost  of  necessity  have   existed    in 
a  large  block.     The  Lower  Appellate 
"  in  place  of  the  average  rate  impro- 
awarded  by  the  first  Court,  fixed  certain 
How  those  rates  were  determined, 
igment    does    not    disclose.     Other 
ral  points  had  been  overlooked,  and  the 
was  remanded  to  the  first  Court  to  be 
de   novo  with   the   following  remark : 
vt  Court    will   bear    in   mind   that   its 
»tion    of   the   average   rate    from   the 
ferent    rates  given  by  the   several  wit- 
is  was  an  incorrect  and  unsafe  mode  of 
ing  the  proper  rate,  and  that  the  onus  of 
wing  what  the  proper  rates  are  is  upon 
plaintiff,  and  not  upon  the  defendant." 
facts  of  this  case  are  not  set  out  suffi- 
ily  to  enable  me  to  ascertain  what  the 
Court  had  done.     It  may  be  that,  as  1 
suggested    above,    the   Moonsiff   had 
jten  one  average  rate  for  the  whole  land^ : 
I  am    inclined  to  think  that  this  was 
^  for  the  Court  does  tiot  say  that  the 
lion  of  an  average  rale  for  each  descrip- 
of  land   was  improper,   but  that   the 
lion   of   /he    average    rate   (as   if  one 
il  average  had  been  struck)  from  the 
jnt   rates  given  by  the  witnesses  was 
;t ;  if  so,  the  case  has  no  bearing  on 
present  one.    It  is  impossible  to  apply 
decision  as  a  precedent,  inasmuch  as 
are  no  means  for  judging  whether  the 
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facts  are  identical  with  the  facts  of  this  or 
any  other  case  that  may  be  before  the  Court. 
Such  a  report  as  this  is  worse  than  tvorthless ; 
it  furnishes  no  guide,  and  may  mislead. 

The  third  case  is  reported  in   6  Weekly 
Reporter,  Act  X.  Rulings,  page  45.     In  this 
case  it  is  clear  that  the  Judge  below  ignored 
the  fact  that  the  defendant's  lands  were  not 
all  of  one  description,  and  took  an  average 
rite  over  the  whole.     This  clearly  was  an 
erroneous  proceeding.     In   remanding   the 
case  this  Court  observed  :  "  That  the  Judge 
"  must   find    specifically   whether   the   rate 
*'  claimed  by  plaintiffs  is  actually  paid  by  the 
*'  neighbouring  ryots  0/  the  same  class  for 
"  similar  lands,  or  what  rate  is  so  paid,  and 
*'  decide  accordingly."     The  Court  did  not 
lay  down  any  rule  to  meet  such  a  case  as 
this  in  which  it  is  found  that  diflferent  ryots 
holding  similar  lands  with  similar  advantages 
in  the  places  adjacent  pay  at  different  rates 
for  lands  of  the  same  description  and  quality, 
such  rates   being  in   all  cases  higher  than 
those  "paid  by  the.  defendant.     Under  such 
circumstances,  it  is  evident  that  the  defend- 
ant is  holding  at  an  unfairly  low  rate,  and 
the  only  question  is  the  extent  to  which  he 
is  liable  to  enhancement.     It  may  be  that,  in 
strict  accordance  with  the  letter  of  the  law, 
the  Court  was  bound  to  determine  which  of 
the  various  rates  paid  in  the  neighbourhood 
was  the  prevailing  rate,  and  the  appellant 
might  properly  have  urged  that  the  higher 
rates  were  only  paid  for  very  small  portions  of 
land,  and  oujj;ht  to  be  treated  as  exceptional 
and  not  fit  to  be  considered  In  determining 
the  rates  generally  prevailing  ;  but  he  does 
not  attempt    to  do  this.     It    is   not^said, 
excepting   so  far    as   the    next  ground   of 
appeal  goes,  that  the  mode  of  calculation  has 
prodfliced  an  unfair  result.  The  contention  is 
simply  that,  when  the  rates  of  neighbouring 
land  have  not  settled  to  a  level,  there  can  be 
no  enhancement  at  all,  and  that,  whenever 
there  is  an  enhancement,  it  must  be  to  some 
rate    which    is  actually   paid.    The    word 
** actually"  is  not  in  the  law,  but  is  imported 
into  it  from  the  last  judgment  cited. 

The  respondent,  on  the  other  hand,  relies 
upon  a  decision  of  the  High  Court,  North- 
western Provinces  (i  Norih-Western  Pro- 
vinces Reports,  Revenue  Cases,  57),  in  which 
it  was  held  that  "  it  was  not  intended  that,  by 
*'  reason  of  the  non-existence  of  similar  lands, 
"  &c.,  the  zemindar  should  be  deprived  of 
"  his  fair  rent.  The  proceedings  of  the 
"  Deputy  Collector  were  in  accordance  with  ' 
**  the  spirit  of  the  Act,  and  as  nearly  in  com-  ••» 
*'  pliance  with    the  letter  of   law  as  was 


i6o 


Civil 


THE    WEEKLY    REl'ORTEk. 


/Rulings.  r_Vol. 


**  practicable."  In  that  case  the  Lower 
Appellate  Court  took  the  precise  ground 
which  the  •^appellant  contends  for  in  this 
appeal.  The  Hiuh  Court  overruled  this 
decision,  and  held  that  the  clause  was  not 
to  be  construed  with  such  strictness  as  to 
deprive  a  zemindar  of  his  fair  rent.  This 
view  is  one  which  commends  itself  as 
perfectly  equitable;  and  as  pointed  out  in 
several  places  in  the  judgments  repoited 
in  3  Weekly  Reporter,  Act  X.  Rulings, 
pige  29,  e/  seq.y  the  proceedings  of  the 
Collector  (now  ihe  Civil  Co,urt)  are  to  be 
guided  by  a  consideration  of  what  is  "  fair 
and  equitable,"  as  provided  by  section  5, 
subject  to  the  particular  limitations  prescribed 
i  I  section  1 7.  It  could  hardly  be  intended 
that  where  a  zemindar  proves  that  his  lands 
are  held  at  a  rent  below  iheir  value,  he 
should  be  debarred  from  getting  an  increase, 
because  it  is  difRcult  to  determine  what 
atnount  of  increase  he  is  entitled  to:  If  a 
distinctly-prevailing  rate  q\x\  be  found  (in 
this  case  I  understand  that  it  cannot),  of 
course  that  must  be  adopted  ;  if  such  rate  can- 
not be  found,  and  if,  as  in  this  case,  the  Court 
comes  to  the  conclusion  that  the  currencv  of 
the  different  rates  is  so  nearly  equal  as  to 
make  it  innpossible  to  say  which  is  the  pre- 
vailing rate,  the  Court  is  not  in  error  in 
taking  an  average  ;  in  other  words,  alihoiigh, 
as  a  general  rule,  it  is  wrong  to  proceed  by 
striking  an  average,  yet,  under  special  cir- 
cumstances, it  may  be  the  only  and,  therefore, 
the  proper  course  to  adopt. 

Fouithh*,  it  is  urs^ed  that,  if  it  be  allow- 
able to  proceed  by  striking  an  average,  ihe 
calculafton  is  in  itself  erroneous.  The 
Moonsiff  compared  the  rents  of  defendant's 
land  with  the  rents  of  six  other  villages  ;  he 
found  in  these  villages  the  following  rates 
for  lands  of  the  same  class:  Re.  1-12, 
Re.  1-5,  and  Re.  i-i.  As.  13,  As.  13,  As.  12-9. 
He  took  these  as  four  rates,  and  struck  an 
average  by  adding  these  four  together  and 
dividing  by  four,  and  it  has  been  contended 
by  the  respondent  that  this  was  a  proper 
mode  of  calculation.  On  the  face  of  it  there 
is  an  error  here.  If  one  person  pays  Rs.  6, 
and  two  persons  pay  Rs.  3  each,  the  whole 
three  persons  pay  Rs.  12,  or  at  an  average  rate 
of  Rs.  4  ;  but  there  are  only  two  rates,  and, 
according  to  the  Mooniiff's  proceeding,  these- 
are  to  be  added  together,  making  Rs.  9,  and 
divided  by  Rs.  2,  giving  a  resulting  average 
raje  of  Rs.  4-8  ;  but  three  persons  paying  at 
^n  average  of  Rs.  4-8,  would  pay  Rs.  13-8 
^nd  not  Rs.  (2.  It  is  evident  that,  in  striking 
an  average,  all  the  rates  paid  by  all  the  per- 


sons or  classes  of  persons  mast  be 
together,  and  the  total  sum  so  obtained 
be  divided  by  the  total  number  of  pcrso 
classes  of  persons  ;  this  would  give  a  t\ 
of  Re.  1-1-6  instead  of  Re.  1-4  far  first-ci 
lall  lands. 

Whether,  even  in  this  way,  a  fairand 
per  average  can  be  arrived  at15*^oabti 
but  it  is  unnecessary  to  cosfSider  this,  as  if 
average  is  to  be  taken  at  all,  this  is  all 
the  appellant  contends  for. 

The   fifth   point  is    that   the    Judge 
bound  to  find  as  a  fact  whether  there 
been  actual  service  of  notice  of  enhance 
on  the  defendant.    It  is  greatly  to  be  regn 
that    the   Judge   thought   that     this  was 
mere  technical  objection  not  worth  consid 
ation.     The    first  fact  to   be  established 
such  a  suit  is  due  service  of  nonce,  and 
that  has  been  disputed,  the  Lower  Appe 
Court  ought  to  have  recorded  a  finding  ot 
before  going  into  the  merits. 

It  is  impossible  to  assume  that  the  Lo 
Appellate  Court  confirmed  the  finding  of 
Moonsiff  on  this  point,  because  he  has 
firmed  it  in  all  other  points  ;  for  he  disti 
records  that  he  doe's  not  intend  to  decide 
question.     He  says  it  is  a  technical  obje 
which  m'ust  be  allowed  to  drop  ;  but  this  is 
suit  not  to  determine  enhanced  rates  for 
future,  but  to  obtain  payment  of  rents  aire 
due  at  enhanced  rates,  and  unless  there 
proper  notice  to  the  defendant,  the  plain 
has  no  right  whatever  to  the  excess  over  il 
rales  previously  paid. 

The  last  point  is  that,  even  if  there  wn 
evidence  on  which  the  rents  of  lall  ani 
bheetee  lands  of  the  first  quality  can  be 
assessed,  there  was  none  to  establish  the 
value  of  the  lands  of  inferior  quality,  and 
that  this  was  determined  by  a  mere  arbitrary 
assumption.  The  principle  of  the  decisioa 
of  the  High  Court,  Nonh-Western  Provinces,^ 
above  cited,  applres  here,  and,  independcntly:| 
of  this,  there  is,  besides  the  personal  observ-^ 
ation  of  the  Moonsiff,  evidence  of  witncssi 
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pointed  out  by  Baboo  Romesh  Cham 
iiter,  which  shows  the  difference  of  rati 


between  these  classes  of  land.     It  may 
granted  that  these  witnesses  exaggerated 
value  of  the  first-class  lands,  and  werenc 
believed  as  to  their  actual  value,  and  it  maf^ 
be  inferred    that  they  have  similarly  over- 
stated the  value  of  the  second-class  land;  bat*. , 
although  the  evidence  of  actual  values  majr 
not  have  been  accepted,  it,  by  no  means,  foi-' 
lows  that  so  much  of  the  evidence  as  showSf 
the  difference  in  value  of  the  different  classes. 
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■  improperly    aciei   on    by  the    Couns 

:  IS  unfortunate  that  1  am  not  in  a  posi- 
,^lo  make  a  final  decree.  The  case  must 
feck  to  the  Judge  for  a  finding  wheiher 
Jfe  was  due  service  of  notice.  If  that  is 
kd  for^e  plaintiflF,  the  Judge  will  make 
bcree  momn^l^  the  decree  of  the  first 
irt  as  indicatecrHn  disposing  of  the  4th 
^d  of  appeal.  The  question  of  the 
pcfency  of  the  notice  (assuming  it  to  have 

E  properly   served)  was  also  raised,  but 
illicient  ground  for  holding  it  insufficient 
onade    out.      The   only    question   now 
feed  is  whether  the  notice  was  served  or 
The  costs  will  follow  the  result. 


The  1 6th  December  1873. 
*P resent  : 


he  Hon'ble  Sir  Richard  Couch,  A7.,  C/iie/ 
Jms/iCf,  and  the  Hon'ble  J.  B.  Phear,  Judge. 

.A^^ency — Authority  (actual  or  apparent)-^ 
^  Liability. 

'^P^al  from  the  judgment  0/  i>he  Hon'ble 
|t>J-  G.  Macpherson,  exercising  the  Urdi- 
ft^ry  Original  Civil  Juri^dtction  of  the 
Ugh  Court. 

W.  Spink  and  others  (Defendants), 
Appellants, 

versus 
f 
^       \V.  Moran  and  others  (Plaintiffs), 

liespondents. 

!     Messrs.  Kennedy  and  W.  Jackson  for 

Appellants. 

JlJessrs,  Lowe  and  Fergusson  iox 
Respondents. 

By  an  agreeincnt  made  on  22nd  July  1-62  between  C 
fad  T  (since  deceased)  and  the  defendants  Hand  S,  C 
icreed  to  sell,  and  T,  P,  and  S  to  purchase,  a  half  share  in 
ne  lands,  plantation,  and  estate  belongings  to  C,  known 
••the  Laojan  Tea  Estates  and  Grants.  The  aj^reement 
Imvided  that  C  was  to  conduct  and  manage  all  matters 
■tel  affairs  of  the  estates,  but  nothing  was  said  as  to  its 
Mtj^done  in  his  own  name  or  in  that  of  the  partners  of 
py  firm .  Money  to  carry  on  the  business  was  p  rovided 
m  means  of  bills  drawn  by  the  local  manager  upon  C 
p  the  same  manner  as  if  he  (C)  had  been  the  sole 
*»Bef,  defendants  being  fully  aware  of  this,  and  finding 
fk^lundfi.  This  mode  of  dealing  continued  down  to  the 
■ti(ie  of  the  transaction  which  is  the  subject  of  this  suit. 
L  llie  only  act  in  the  way  of  notice  to  the  public  on  the 
Xftftof  the  defendants  was  a  notification  in  a  Directory 
S^ftfebcd  by  them  in  Calcutta  (T.  S,  &  Co.  being  book- 
^**4«s.  mad  publisbcrs),  in  which,  id  the  list  of  tea 


estates,  the  Laojan  Concern  is  mentioned,  and  C,  T,  P, 
and  S  are  named  as  proprietors.  In  the  Directory  for 
1S70  and  1^72,  C  is  also  described  as  Calcutta  agent. 

This  suit  was  brought  to  recover  a  balance  due  in 
resDcct  of  moneys  alleged  to  have  been  advanced  by  the 
plaintiffs  on  the  tea  to  be  manufactured  in  the  season 
1^72 ;    plaintiffs    being    tea-brokers    who    made    the 
advances  on  the  security  of    tea-invoices  and  bills  of 
lading.  The  terms  on  which  the  required  advances  were 
to  be  made  were  arranged  by   an  agreement  dated  qth 
February  1872  between  C  and  plaintiffs,  who  were  under 
the  belief  that  C  was  the  proprietor  of  the  Laotan  Con- 
cern, and  not  merely  manager.    By  reason  of  C's  death, 
and  the  non-deiivery  of  a   portion  of  a   season's  tea, 
plaintiffs  were  unable  to  reimburse  themselves  for  their 
later  advances,  and    htought  the  present  suit  against 
defendants,  who,  they  contended,  were  bound  by  all  C's 
acts  and  dealings  : 

Held,  by  Conchy  C7.,  that,  assuming  that  plaintiffs 
knew  what  was  in  the  Directory,  it  cannot  be  consi- 
dered as  a  notice  to  them  that  the  authority  which 
C  had  been  exercising,  and  which  he  continued  to 
exercise  with,  so  far  as  it  related  to  bills  and  drafts 
drawn  by  the  local  manager,  the  knowledge  of  his 
partners,  the  defendants,  had  been  determined,  and  that 
he  had  only  the  authority  of  an  ordinary  Calcutta  a  ^ent : 
H»iLD,  by  Conchy  C  j ,  that  the  question  in  the  case 
was  whether  the  transaction  between  C  and  the  plaint- 
iffs was  within  toe  scope  of  the  authority  which  C  had, 
or  wns  allowed  by  his  partnerK  to  appear  to  have,  in 
managing  and  conducting  the  affairs  and  business  of  the 
partnership.  It  was  a  question  of  actual  or  apparent 
authority,  and  whether  the  transaction  was  one  which 
the  owner  of  a  tea-garden  carrying  on  the  cultivation 
of  it  would,  in  the  ordinary  course  of  business,  enter 
into : 

Held,  by  Conchy  C.J  ,  that  the  transaction  would  have 
been  according  to  usage  if  C  had  been  the  sole  owner 
of  the  gardens,  and  the  defendants,  by  allowing  him 
to  manage  osten$ibl^  as  sole  owner,  clothed  him  with 
every  authority  incidental  to  a  sole  owner  in  that 
business.  '  The  defendants  were  therefore  bound  by  the 
agreement  of  the  9th  February  ii$72. 

The  judgment  appealed  against  was  as 
follows  . — 

Macphtrsony  J. — This  suit  is  brought  to 
recover  a  balance  due  in  respect  of  moneys 
alleged  to  have  been  advanced  by  thf  plaint- 
iffs on  the  tea  to  be  manufactured  in  the  season 
1872  on  the  Laojan  and  Namtee  Gardens  in* 
Aslam.  The  Laojan  and  Namtee  Tea  Gardens 
or.ginally  belonged  to  one  Carter,  who  is 
now  dead.  In  1 862  he  sold  one  moiety  of  the 
property,  which  then  consisted,  principally  if 
not  entirely,  of  uncleared  lands,  to  the  defend- 
ants Spink  and  Parbury,  and  William  Thacker 
who  has  recently  died,  but  is  duly  repre- 
sented in  this  suit.  By  the  agreement  of 
the  22nd  of  July  1862, 'under  which  Carter 
sold  to  Messrs.  Spink,  Parbury,  and  Thacker 
(whom  I  shall  speak  of  simply  as  **  the  defend- 
ants "),  it  was  agreed  (para.  4)  that  the 
defendants  should  provide  all  funds  necessary 
for  cultivating,  clearing,  and  carrying  on  the 
lands  and  plantations;  and  (para.  5)  that, 
whilst  in  Calcutta  or  within  ihe  province  of 
Bengal,  Carter  should  conduct  and  manage  al^ 
matters  and  affairs  of  the  said  estates,  but» 
subject  to  the  defendants'  assent  and  approval, 
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From  1862  down  lo  the  dale  when  he 
finally  left  Calcutta  in  July  last,  Carter,  save 
when  absent  on  certain  short  visits  paid  by 
him  to  England,  acted  in  Calcutta  as  agent  for, 
and  manager  of,  the  affairs  of  the  Laojan  and 
Namtee  Gardens  ;  all  funds  necessary  for 
cultivating,  clearing,  and  carrying  on  the 
gardens. were,  from  time  to  lime,  provided  by 
the  defendants  on  requisitions  from  Carie^. 
On  the  accounts  beiween  the  defendants  and 
Carter  connected  with  these  gardens,  a  very 
large  sum,  amounting  to  several  lakhs  of 
rupees,  is  due  to  the  defendants.  This  sum 
is  charged  on  Carter's  eight-annas  share  in 
the  concern,  which  share  is  also  said  to  have 
been  mortgaged  by  Carter  to  the  Bank  of 
Hindoostan  for  a  large  debt. 

Throughout,  the  business  of  the  gardens 
was  conducted  in  the  name  of  Carter  only, 
and  through  him  only,  alihough  he  was  kept 
in  funds  by  the  defendants.  The^  chests  of 
tea  sent  down  as  manufactured  from  the 
gardens  were  marked  and  sold  with  his 
initials  T.  E.  C.  only ;  the  correspondence 
connected  with  the  gardens  was  in  his  name 
only ;  when  the  managers  at  the  gardens  had 
occasion  to  draw  bills  on  Calcutta  (which 
they  did  with  the  defendants'  knowledge  and 
assent,  when' necessary),  they  drew  them  on 
Carter  only;  and,  generally,  the  only  name 
used  in  public,  or  known  to  the  public,  in  con- 
nection with  the  management  and  conduct  of 
the  business  of  these  gardens,  was  the  name 
of  Carter. 

The  gardens  began  to  bear  in  1865,  in 
which  year  a  very  small  quantity  was  manu- 
factured; and  the  tea  produced  in  i866.  1867, 
and  186?  was  sent  to  London  by  Carter  10 
Thacker  &  Co.  for  the  defendants.  But,  on 
Carter's  suggestion,  the  defendants  authorized 
his  selling  in  Calcutta  the  produce  of  the  sub- 
sequent seasons :  and  the  tea  of  1869,  1870, 
1871,  and  1872  (up  to  Carter's  death)  was 
accordingly  sold  by  Carter's  order  at  the  Tea 
Marts  in  Calcutta. 

The  tea  of  1869  and  1870  was  sold  by 
Carter  through  Messrs.  Cresswell  &  Co.,  tea- 
brokers,  who,  in  each  year,  made  advances 
to  him  against  the  produce.  In  October  1 87 1 , 
Carter  transferred  his  business  from  Cresswell 
&  Co.  to  the  plaintiffs,  and  he  obtained  large 
advances  from  them,  making  over  to  them  as 
security  invoices  and  bills  of  lading  of  the 
Laojan  and  Namtee  Teas  of  that  season, 
out  of  the  sales  of  which  the  plaintiffs  reim- 
bursed themselves. 

*The  terms  upon  which  the  plaintiffs  were 
t^ make  the  required  advances  were  arranged 
between  Carter  and  the  plaintiff  Murdoch. 


In  making  these  arrangements,  and  s 
quenily,  until  after  Carter's  death,  Mr. 
doch  was  under  the  belief  that  Carter 
the  proprietor  of  Laojan  and  Namtee 
cerns,  and  not  merely  the  manager.    Mur 
might  easily,  if  he  had  choseti  to  inq 
have   discovered   that  the   defendants 
partners  with  Carter  in  the  >iCf9fens.     A. 
matter  of  fact,  he  made  n(^inquiries,  bat 
acted  wiih  entire  honesty  and  with  no  s 
negligence,  though,  perhaps,  without  m 
vigilance,  in  the  belief  that  the  advances 
required  for  the  purposes  of  the  gard 
and  relying  on  ihe  promise  of  Carter 
each  advance  mide  should  be  covered  by 
consignment  to  the  plaintiffs  of  a  suffi 
quantity    of   the    tea    manufactured    at 
gardens. 

It  is  customary  for  the  owners  of  the 
gardens  to  borrow  money  for  the  purposes 
their  gardens  on  the  security  of  the  pr 
or  season's  crop ;  and  advances  are,  con 
and  in  the  ordinary  course  of  the  man; 
ment  of  such  concerns,  obtained  upon 
security.     The  plaintiffs  are  tea-brokers 
salesmen,  and  it  is,  in  the  ordinary  courte 
their  business,  to  make  advances  to  tea 
cerns  on  the  security  of  the  produce. 

In  February  1872,  Carter  made  fresh  o 
tures  to   the  plaintiff  for  advances  a^ 
the  coming  seison*s  produce.    On  the  7th 
February  he  wrote  to  Mr.  Murdoch  :  "  I 
"  probably  want  R«?.  40.000  to  50,000  duri 
"  the  year,  to  be  drawn  for  at  three  months 
"  instalments,  as  you  may  agree  to,  from  ti 
**  to  time.     At  present  I  only  want  to  d 
"  for  Rs.  1 5,000     The  whole  of  the  tea, 
"  mated  at  1,000  maunds,  lo  be  made  over 
*'  you  for  sale  so  long  as  vou  are   and 
'*  acceptance.  *  *  ^ 

Negotiations  followed  upon  this  letter,  aod^ 
Carter  was  asked  to  sign  a  formal  assignmenl' 
of  the  tea ;  but  at  first  objected  to  do  sa 
On  the  8ih  February  he  wrote  to  Murdoch : 
*'  I  would  rather  not  sign  either  of  the  accom* 
"  panying  forms,  as  it  would  be  making  too 
**  much    fuss    about    a   trifling    matter.    If 
"  Moran  &  Co.  like  to  give  me  their  acceptance,' 
"  1  will   undertake  to  cover  it  with    doca- 
"  ments   before  maturity,   when  we  can,  if 
"they  like,  repeat  the  operation,  and.soga 
•*  on  throughout  the  season,  if  it  pleases  them, 
"  or  stopping  whenever  they  choose.     This 
"  is  precisely  what  we  have  done  hiiheno, 
*'  and  I  should  like  to  continue  the  arrange- 
"  ment  as  most  convenient.     As  for  the  tea 
*'  not  having  been  made  yet,  we  shall  con- 
**  mence  this  month — the  season  promising  to 
"  be  an  carijr  one." 
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;JOn  the  next  day  (February  9ih)  he  never- 
l^less  did  sign  one  of  the  forms  alluded  to. 
that  he  says :  "  I  certify  and  declare  that 
will  hold  the  entire  quantity  of  tea  to 
made  this  season  at  the  Laojan  and 
anaiee  Tea  Gardens  in  Assam  as  the  pro- 
Y  and  at  the  disposal  of  William  Moran 
Co.  fOr  fliNl^n  behalf  of  the  said  William 
!aran  &  Co.,  a^  that  I  hereby  undertake 
continue  so  to  hold  the  above  tea  for  the 
^le  use  and  disposal  of  the  said  W.  Moran 
Co.,  or  at  the  order  and  direction  of  the 
id  W.  Moran  &  Co.,  and  to  consign  it  at 
usual  period,  or  when  required*  under 
tvoice  addressed  to  the  said  William 
ran  Sc  Co.,  or  to  their  order."  Having 
ihls  document  signed.  Murdoch  agreed  to 
Carter  to  draw  on  Moran  k  Co.  in  the 
aer  proposed ;  and  upon  the  security 
given,  the  plaintiffs  made  further 
tvances  from  time  to  time  to  Carter,  who 
de  over  to  them  all  the  tea  that  came  down^ 
pom  the  gardens. 

I  In  July  1872,  Carter  went  to  England, 
^nding  to  be  absent  for  only  a  few 
lonths,  and  the  affairs  of  the  gardens 
jpcre  managed  by  Mr.  Behrends,  who  con- 
Inned  the  course  of  dealing  commenced  by 
Carter,  and  gave  up  to  the  plamtiffs  all  the 
^  that  ariived  in  Calcutta.  I  think  there 
i  no  doubt  that  the  defendants  are  bound 
ail  that  Behrends  did,  quite  as  much  as 
it  had  been  done  by  Carter  himself. 
In  the  end  of  August  news  reached  this 
Carter's  death  at  sea  on  the  14th.  There- 
ihe  defendants  came  forward  and  took 
r  the  management  of  the  affairs  of  the 
jplrdens ;  and  from  that  time  no  more  tea 
p^  allowed  to  reach  the  plaintiffs. 

By    reason    of   the    non-delivery    of   the 

veoiainder   of  the   tea,  the    plaintiffs   have 

^en  unable  to  reimt^urse  themselves  for  their 

hter  advances  to  Carter  on  their  account, 

irith  whom    a    balance  of    Rs.    15,629-3-3 

remains   due.     The  object  of   this   suit   is 

lo  recover  this   sum   from   the  defendants, 

ivho,  as  the  plaintiffs  contend,  are  bound  by 

all  Carter's  acts  and  dealings,  and  ought, 

Dnder  the  arrangement  made  by  Carter  in 

February  1872,   to  have. made  over  to  the 

plaintiffs  all  the  season's  tea  ;  and,  not  having 

done  s ),  are  liable  for  the  balance  now  due. 

As  a  matter  of  fact,  Carter  did  not  apply 

I  to  the  purposes  of  the  gardens  any  of  tne 

money  borrowed  by  him  trom  the  plaintiffs ; 

:  and  it  was  not  necessary  for  the  purposes 

of  the  gardens  that  any  money  should  be 

I  borrowed  by  him.     Carter  applied  the  money 

*o  bis  own  private  uses;  and  the  question 


now  is,  which  of  two  innocent  parties  is  to 
bear  the  loss  which  has  been  caused  by 
Carter's  fraud. 

For  the  defendants  it  is  contended  that 
the  plaintiffs  gave  credit  to  Carter  person- 
ally, and  not  to  him  as  proprietor  or  manager 
of  their  gardens;  that  Carter,  as  managing 
partner,  had  no  authority  to  bind  his  partners 
for  money  borrowed  by  him  on  the  security 
of  the  season's  crop  or  otherwise ;  and  that 
the  plaintiffs  knew,  or,  but  fot  their  own 
grqss  negligence,  might  have  known,  what 
Carter's  true  position  was. 

These  are  the  material  defences  raised. 
It  was  also  contended  that  no  valid  pledge 
or  assignment  of  the  season's  tea  had  been 
given,  which  could  have  been  enforced  even 
as  against  Carter.  It  seems  to  me  sufficient 
lo  say  of  this  objection,  that,  in  my  opinion, 
there  was  an  assignment  of  the  tea,  which 
was  clearly  valid  as  against  Carter,  to  the 
extent  of  giving  the  season's  tea  to  the  plaint- 
iffs as  security  for  ail  mone}s  advanced  by 
them. 

The  money  received  by  Carter  was 
obtained  by  him  by  discounting  bills  of 
exchange  drawn  by  himself  on  the  plaintiffs, 
and  accepted  by  them.  Mr.  Kennedy  has 
argued  that  there  can  be  no  liability  on  the 
part  of  the  defendants  in  respect  of  their 
bills,  because 'the  bills  are  all  drawn  by 
Carter  in  his  own  name,  and  do  not  purport 
to  have  been  drawn  by  him  as  proprietor  or 
manager  of  these  tea-gardens.  But  it  is 
proved,  and  indeed  admitted,  that  the  whole 
business  of  the  gardens,  so  far  as  the  public 
were  concerned,  was  always  carried  on  in 
the  sole  name  of  Carter,  and  that  to  other 
name  ever  was  used.  Supposing  Carter 
and  the  plaintiffs  had  been  expressly  intending 
tcf  bind  the  concern  and  all  who  had  shares 
in  it,  the  name  of  **  T.  E.  Carter ''  is  the 
name  which,  under  the  circumstances,  would 
naturally  have  been  used.  For  the  facts 
all  lead  to  the  conclusion  that,  had  the  bills 
been  drawn  wiih  the  defendant's  knowledge 
and  by  their  order,  they  would,  in  the  ordin- 
ary course  of  business,  have  been  drawn,  in 
the  name  of  Carter  alone,  exactly  as  they 
were.  If  the  owners  of  the  Laojan  and 
Namtee  Gardens  did  not  carry  on  their  busi- 
ness underthe  name  or  style  of  **  T.E.Carter," 
they  certainly  did  not  carry  it  on  under  any 
other  name  or  style. 

A  more  serious  argument  was  that  this 
was  not  a  common  commercial  trading  part- 
nership in  which  one  partner  has  power  if) 
bind  his  co-partners  by  bills  drawn  by  hini 
for    the   partnership.     Dickenson  vs.  Valpy 
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(lo  6.  and  C.  138),  and  other  cases  of  that 
class,  were  referred  to ;  arid  it  was  contended 
that  a  tea-garden  is  to  be  treated  as  an 
English  farm  is,  and  that  it  is  settled  law 
that  one  partner  in  a  farm  cannot  draw  bills 
so  as  to  bind  his  co-partners,  because  it  is 
not  necessary  for  the  purposes  of  farming 
in  England  that  bills  of  exchange  should 
be  drasvn  at  all. 

Whatever  may  be  the  English  Law  as  to 
the  position  of  partners  in  a  farm,  I  con- 
sider it  quite  impossible  to  lil^cn  an  Indian 
tea-garden  to  a  common  farm  in  England. 
It  would  be  much  nearer  the  true  mark  10 
liken  an  Assam  tea-garden,  such  as  the 
Laojan  and  Namtee  Concern,  to  something 
in  the  nature  of  a  West  Indian  estate,  such 
as  is  discussed  in  the  case  of  Chambers  vs, 
Davidson  (i  L.  R.,  P.  C,  296);  or  of  an 
Australian  sheep-farm,  such  as  is  discussed 
in  Ayres  vs.  The  S  )uth  Australian  Banking 
Co.  (3  L.  R.,  P.  C,  548).  From  this  last 
case  it,  amongst  other  things,  appears  that 
the  Legislature  of  South  Australia  has  passed 
an  Act  the  effect  of  which  is  to  make  a 
pledge  of  the  wool  10  be  clipped  from  the 
sheep  of  a  farm  valid  at  common  law  as 
well  us  in  equity ;  for  in  equity  it  would 
create  a  valid  charge  even  independently 
of  the  Act. 

It  has  been  proved  in  tfie  course  of  the 
hearing,  and  ii  is  a  matter  as  to  which  I 
entertain  no  manner  or  doubt,  that  the 
obtaining^  advances  against  the  tea  produced 
is  a  common  and  ordinary  incident  to  the 
business  carried  on  by  proprietors  of  tea 
gardens,  especially  of  tea-gardens  only  just 
come  mto  bearing  as  Laojan  and  Namice 
were.  This  being  so,  1  know  of  no  reason 
why  one  partner,  being  also  the  manager 
appointed  by  his  co- partners,  should  be*said 
not  to  have  power  to  bind  the  others  by  draw- 
ing bills  10  enable  him  to  obtain  necessary 
advances  upon,  the  security  of  the  croo. 
Third  parties  have  nothing  whatever  to  do 
with  the  private  arrangements  made  by 
partners  as  among  thiimselves,  so  long  as 
they  are  ignorant  of  those  arrangements. 
And,  in  the  absence  of  notice  to  the  contrary, 
a  managing  partner  has,  undoubtedly,  so  far 
as  third  parties  are  concerned,  power  to 
bind  his  partners  in  all  matters  incidental  to 
carrying  on  the  business  in  the  usual  way.  If, 
in  this  present  case.  Carter  had  really  spent 
upon  the  gardens  the  money  which  he  bor- 
rowed, probably  the  present  defence  would 
never  have  been  set  up.  But,  as  matter  of 
•  law,  the  fact,  that  the  money  was  misappro- 
priated by  Carter,  really  does  not  affect  the 


plaintiffs'  position  at  all.  because  ther,  baj 
lent  the  money  bond  fide,  were  in  HOi 
bound  to  see  to  its  application. 

But  this  case  seems  to  me  to 
more  upon  the  peculiar  position 
Carter  was  permitted  by  the  deft 
to  occupy  with  reference  to  :hese  gaid 
than  upon  any  naked  -qilS^tton  aM 
the  general  power  of^one  partner  4 
tea-concern  to  bind  another,  it  is  tnaal 
many  pers^ons  may  have  been  acqi  " 
with  ihe  fact  that  the  defendants  hel<1 
in  these  gardens,  and  that  anr  one 
taken  the  trouble  to  inquire  misrhc  have^ 
out  that  such  was  the  case.  For  ex< 
and  this  appears  from  the  copies  of  thi 
produced  by  the  plaintiffs  themselvet- 
1867  at  leas^  the  defendants  in  tlMil 
of  Thacker.  Spink,  k  Co.,  booksel 
publishers,  have  yearly  publi.shed  a  Dii 
containing  what  purports  to  be  a  Hsc 
gardens  in  Assam,  with  the  names 
proprietors,  Calcutta  agents,  and 
managers.  In  that  list,  the  names  d#s 
defendants  are  always  given  as 
CO- proprietors  with  Carter.  Carters 
appears  as  the  Calcuua  agent  in  eadi' 
except  18,67.  In  that  year  Carter 
England,  and  "  Thacker,  Spink,  d:  Co," j 
given  in  the  list  as  the  Calcutta  ^%^ 
the  gardens.  But,  so  far  as  the  publi 
concerned,  the  defendants  have  never, 
time  in  any  way,  interfered  with 
management,  and  hive  never  comi  toi 
as  the  real  owners  of  the  concern, 
have  alreadv  said,  thev  have  thronj 
allowed  C;irler  to  deal  with  the  gard;;t 
if  they  belonged  to  him  alone.  Tfa:^ 
manufactured  arrived  here  marked  only 
Carter's  initials,  and  consigned  to  hisoril 
from  1869  it  was  always  sold  publicly «; 
Tea  Marts  as  being  his  property  ;  andtof 
alone  were  the  accounts  of  the  sales  readerei 
All  the  while  the  defendants  through. 2^ 
Spink,  or  the  managing  representative  at4| 
firm  of  Thacker.  Spink,  &  Co  ,  w;?rea>WH| 
present  in  Calcutta  and  in  daily  c^mmuarii^ 
tion  with  Carter ;  but,  unfortunaiely,  ^ 
placed  implicit  trust  in  him,  and  exefCffpi 
no  real  supervision  oyer  him.  In  each^ljl 
years  1869,  1870.  1871,  and  1873.  Carter bflj 
rowod  largely  against  the  proluc;;;  andit.i 
difficult  to  see  how  the  defend intst^fl 
have  faile  i  to  discovec  what  was  .?^'^*r 
had  thev  exercised  anv  vigilance.  Ha^ffflei 
for  instance,  kept  an  eve  upon  the  sales  w I 
tea  sent  down  to  Calcutta  whicb  «is 
by  Cresswell  k  Co ,   and    had    they 

into    the    state    of    Cart" 
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Qts  with  Cressweli  &   Co.  in  connec- 
with   ihai  tea,  the   whole  fraud    mast 
been  discovered  long  before  Carter  ever 
an  J  dealiDgs  with  the  plaintiffs. 

defendants'  position  is  most  unfor- 

and  it  is  impossible  not  to  feel  for 

in   the    heavy  loss   which  they   have 

e^tbJ9^|h   the    misconduct  of  one 

they  tra^^  as  a   friend.     Still  the 

ants  having,  as  it  were,  stood  by,  and, 

ir  conduct,  enabled  Carter  to  obtain 

loans  in   the  way   he  did  from  the 

iffs,  I  think  it  is  quite  clear  that  they 

now  be  heard  to  say  that  Carter  acted 

their  authority,  and  that  they  are  not 

by  his  acts.     No  doubt  a  gross  fraud 

committed  by  Carter ;  but,  in  every 

of  view,  it  seems  to  me  that  it  is  on  the 

dants  rather  than  on  the  plaintiffs  that 

'Joss  must  fall. 

be  plaintiffs  are  entitled  to  a  decree  for 
balance  claimed  with  costs  2. 

defendants  appealed  from  this  judg- 

on  the  following  grounds  : — 

Mi. — That  the  learned  Judge  should  have 

the  defendants  not  liable  on  the  bills 

1    by    Carter    and    accepted    by    the 

fiFs,  they  not  being  parties  to  the  same. 

— That  the  learned  Judge  was  in  error 

Idlng  that  these  defendants  carried  on 

joint   business  as  co-owners  or  co-pro- 

rs   of  the   Lao j an    and   Namtee   Tea 

es  in  the  name  of  Carter. 

'd. — ^That  tlie  learned  Judge  was  in  error 
ildtng  that  the  bills  drawn  in  the  name 
Carter    were    drawn    in    that    name    as 
^resenting     the     partnership<basiness    in 
ich   these   defendants   and    Carter   were 
itly  interested,  and  not  drawn  by  Carter 
his  own  name,  and  on  his  own  individual 
JBCOunt. 

'  ^h. — ^That  the  learned  Judge  ought  to 
Ntve  held  the  business  carried  on  by  these 
pendants  jointly  with  the  said  T.  £.  Carter 
i  co-proprietors  of  the  Laojan  and  Namtee 
itea Estates  was  not  such  as  to  authorize  the 
Wd  T.  £.  Carter  issuing  the  said  bills,  nor 
toch  as  to  render  these  defendants  liable 
berenpon.  * 

jM. — That  these  defendants  were,  in  no 
pay,  liable  for  the  moneys  borrowed  by  the 
lid  T.  E.  Carter,  the  same  not  being  on  be- 
of,  and  as  representing,  the  partnership- 
kess  carried  on  by  these  defendants  with 
said  T.  £.  Carter,  but  borrowed  by  the 
T.  £.  Carter  in  his  own  natne,  and  on 
own  individual  account. 
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6th. — That,  even  if  the  said  T.  E.  Carter 
borrowed  the  same  as,  and  on  behalf  of,  the 
said  partnership,  and  not  in  his  own  name 
and  on  his  own  account,  these  defendants  are 
not  liable,  it  not  being  within  the  scope  of 
the  said  partnership-business,  and  Carter  not 
being  in  any  way  authorized  to  bind  them. 

yih. — That  no  valid  charo^e  was  created 
by  the  document  of  the  9th  February  on  the 
tea-produce  of  the  year  1873  of  the  Laojan 
and  Namtee  Gardens,  which  the  learned 
Judge  held  to  be  not  an  instrument  evidenc- 
ing a  pledge  of  properly  for  securing  the 
payment  of  money. 

8lh. — That  the  learned  Judge  was  not 
justified  in  holding  that  the  conduct  of  the 
defendants  in  reference  to  Carter's  manage- 
ment of  the  said  tea-gardens  had  altered 
their  position  with  reference  to  the  plaintiffs. 

glh. — That,  even  if  these  defendants  were 
liable  for  the  acts  of  Carter,  they  were  in  no 
way  bound  by  the  acts  of  Behrends. 

roih. — That  the  learned  Judge,  instead  of 
decreeing  the  plaintiffs'  claim,  should  have 
dismissed  the  same,  and  should  have  further 
ordered  the  plaintiffs  to  pay  to  these 
defendants  the  sum  of  Rs.  10,9630-3,  being 
the  price  of  135  chests  of  tea  sold  by  the 
plaintiffs  on  the  5th  October,  at  which  time 
they  were  fully  acquainted  with  the  claims 
and  rights  of  these  defendants  thereto,  and 
the  learned  Judge  should  have  also  ordered 
the  plaintiffs  to  pay  the  costs  of  this  suit. 

rilh. — That  the  learned  Judge  was  wrong 
in  rejecting  evidence  showing  that,  at  the 
time  of  the  advances  by  the  plaintiff,  and 
from  a  period  long  anterior  thereto,  the  said 
T.  E.  Carter  had  ceased  to  have  any  interest 
whatever  in  the  said  tea-estates. 

The  following  are  the  judgments  of  the 
Appellate  Court: — 

Phear.y. — The  plaintiffs  in  this  suit  carry 
on  business  in  Calcutu  as  merchants,  com- 
mission-agents,  and  general  produce-brokers. 

The  defendants,  Spink  and  Parbury,  to- 
gether with  Thacker,  now  deceased,  who  is 
represented  in  this  suit  by  his  executor  and 
executrix,  were  part-owners  of  certain  tea- 
gardens  in  Assam,  known  as  the  Laojan  and 
Namtee  Tea  Gardens^  the  cultivation  of  which 
they  have  for  some  years  carried  on  upon  the 
fooling  of  a  certain  partnership  in  the  mode 
which  will  be  presently  described. 

On  the  7th  February  1872,  one  Thomas 
Emerson  Carter,  since  deceased,  but  then 
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carrying:  on  bus'mess  in  Calcutta,  wrote  to  the 
plaintiffs  as  follows : — 

"  My  Dear  Murdoch, 

*'  I  shall  probably  want  Rs.  40,000  to 
50,000,  during  the  year,  to  be  drawn  for  at 
three  months  by  the  instalments  as  you  may 
agree  to  from  time  to  time.  At  present  1 
only  want  to  draw  for  Rs.  15,000.  The 
whole  of  the  tea,  equivalent  to  1,000  maunds, 
to  be  made  over  to  you  for  sale  so  long  as  you 
are  under  acceptance.  If  you  are  at  any  time 
under  cash-advance,  which  is  not  probable, 
the  account  to  carry  interest  at  10  per  cent. 

Yours  sincerely, 

T.  E.  Carter." 

In  the  preceding  year  the  plaintiffs  had 
advanced  money  to  Carter  in  the  manner 
suggested  in  this  letter  upon  the  security  of 
tea  consigned  to  them  by  Carter  for  sale. 

The  plaintiffs,  in  reply  to  this  letter,  wrote 
as  follows : — 

*'  Daar  Sir, 

**  In  accordance  with  the  request  con- 
tained in  your  favour  of  7ih  instant,  we  shall 
have  much  pleasure  in  honouring  yourac- 
ceptance3  upon  us  to  provide  for  the  outlay  of 
your  tea-gardens  in  Assam. 

**  We  note  you  require  at  once  an  acceptance 
of  Rs.  15,000  at  three  months'  sight,  which 
we  shall  be  happy  to  give  upon  your  signing 
this  assignment  herewith.  Be  good  enough 
to  fill  in  the  names  of  your  gardens,  and 
initial  the  various  aherations  in  the  assign- 
ment. 

'*  It  !•  understood  that  you  will  hand  us  the 
bills  of  lading  for  the  tea  as  they  may 
arrive,  and,  in  the  event  of  any  of  your 
drafts  maturing  before  we  are  covered  cby 
proceeds  of  tea,  we  are  at  liberty  to  charge 
you  interest  on  such  balance  at  the  rate  of 
10  per  cent,  per  annum. 

Yours  faithfully, 

WllLIAM  MOKAN  &  Co." 

And  a  few  days  afterwards  Carter  gave  the 
plaintiffs  the  following  written  undertaking 
signed  by  him  : — 

'*  In  conformity  with  the  tenor  of  a  letter 
"  received  from  William  Moran  &  Co.,  dated 
"  the  9th  day  of  February,  and  pursuant  to 
''directions  received  from  William  Moran 
"  &  Co.,  I  do  hereby  certify  and  declare  that 
"  I  will  hold  the  entire  quantity  of  tea  to  be 
J'  made  this  season  at  the  Laojan  and  Namtee 
"  Tea  Gardens  in  Assam  as  the  property, 
**'  and  at  the  disposal,  of  William  Moran  & 
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Co.,  for  and  on  behalf  of  the  said 
liatn  Moran  &  Co. ;  and  that  I  hereby 
take  to  continue  so  to  hold  the  al 
for  the  sole  use  and  disposal  of  th4 
William  Moran  &  Co.,  or  at  the  or4~ 
direction  of  the  said  William  Moran 
and  to  consign  it  at  the  usual  peri< 
when  required,  under  invcM^Mlares 
the  said  William  Morai^  Co^  or  to 
order,  dated  at  Calcutta  in 

this  ninth  day  of  February  i 
year  of  our  Lord  One  Tbousand 
Hundred  and  Seventy-two. 

T.  E.  Camu 


In  pursuance  of  the  agreement  emi 
in  the  foregoing  letters  and  undertaking 
plaintiffs  in  Calcutta  made  advances  to 
and  accepted  Carter's  bills  of  exchang< 
Carter  made  to  them  consignments 
admittedly  the  produce  of  the  Laojair^ 
Namtee  Tea  Gardens,  which  the  latter 
and,  after  the  net  proceeds  of  the  sales: 
credited  to  Carter,  there  was,  on  the 
November  1872,  the  sum  of  Rs.  15,61^ 
due  on  these  transactions  from  Carter 
plaintiffs. 

Carter  died  in  July  or  August  187^ 
on  his  way  to  Europe.     During  Carter' 
and  at  the  time  when  they  contracted 
him,  the  plaintiffs  believed  that  he 
owner    of    the    Laojan    and    Namtee 
Gardens,  and  entitled  to  the  produce  il 
and  they  were  unaware  that  the  defei 
were  in  any  way  interested  in  the  gai 
until  they  were  so  informed  by  a  Mr. 
an  assistant  in  the  firm  of  Thacker, 
&  Co.,  in  the  month  of  September  1872. 
fact,    however,    Carter    was    the    agent" 
Calcutta  of  the  owners  of  the  gardens, 
also  owner  of  a   share  in  them,  w] 
had  mortgaged  for  its  full  value, 
money  obtained  by  him  from  the  plaii 
under  the   terms   of   the   foregoing 
ment    was    borrowed   for,  and   applies 
his    own    purposes    only.      The    ph 
now   say    in    this    suit  that    Carter  r^ 
sented  himself,  and  acted  as  owner *fn^ 
management  of  the  said  tea-garden^^ 
in  realizing  the  produce  thereof  with  thi 
knowledge  and  consent  of  Thacker,  feifct 
and  Spink,   who,  in   the  discussion 
case,  may    be  conveniently  designs 
defendants.      They   fiu-ther     say     thai 
making  the  before- mentioned  agreement^ 
the  plaintiffs,  and  in  receiving  the  ajv^ 
from  them,  Carter  acted  as  the  agent  (!|f^ 
defendants.  '     ^^ 

Un  these  grounds  the  plaintiffs  iiia(il|iU 
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kyhave  a  valid  equU^ble  lien  on  the 
of  the  said  tea-gardens  which  has 

^to  plaintiffs'  hands  since  October  1872, 

the  crop  of  that  year ;  and  also  that 

'ndants  are  bound  to  repay  them  the 

of  the  money  advanced  to  Carter. 

written  statement  of  the  defendants 

a    full  ^iManaiion  of    the    relations 

subsisted  oW^een  Carter  and  them- 

in   the    mutter  of  these  tea-gardens. 

Inbslance  of  it  is  that  at  iirst  Carter 

^If     was    the    sole    proprietor   of    the 
lens,  and  that  in  1862,  being  then  in  need 
Is  and  assistance,  he  sold  a  moiety 

^m  to  the  defendants  upon  the  terms 
are  embodied  in  an  agreement  dated 

i^^nd  July  1862.     By  this  agreement  it 

stipulated  that  the  price  of  the  share 

it    bv    the   defendants  should  be  the 
regate  amount  of  all  sums  expended  by 

IT  upon  the  gardens  up  to  the  date  of 
^eement,  and  that  the  price,  when  paid, 

ikl  stand  as  a  charge   upon  the  estate, 

ing  interest  at  5  per  cent,  per  annum,  and 
be  paid  to  the  defendants  out  of  the 

luce  of  the  estate  before  any  division  of 

profits  or  gains  thereof.     Also,  that  the 

[ants  should  provide  all  funds  neces- 

for  cultivating,  clearing,  and  carrying 

^e  gardens,  which  should  bear  the  like 

rest,  and  be  repayable  in  like  manner  as 

stipulated    with   regard   to   the    price. 

further    that,    whilst    in    Calcutta,   or 

f|n  the  province  of  Bengal,  Carter  should 

igt  ail  matters  and  affairs  of  the  estate, 

:t,    neverttieless,    to    the    assent    and 

rovalot  the  defendants.     The  defendants' 

tten  statement  also  says  that,  from  the 
of  the  just-mentioned  agreement  up  to 

jdate  of  the  present  suit,  the  defendants 

1^  and  provided  all  the  funds  necessary 
required   for  the  working  of  the  said 

lens. 

le  evidence  of  Mr.  Spink,  one  of  the 

kdamts,  amply  support?  these  statements ; 

the  plaintiffs   do   not,  in   any  degree, 

ib  the  truth  of  them. 

i^There  ts  now  no  doubt  that  Carter  defraud- 

^  defendants  of  very  considerable  sums 
i^oney,   intercepted  hy   him  in  a  most 

(i^Xkidas    way,    from    the    profits    of    the 
IS,     He  obtained  advances  from  pro- 

e^Crolters  on  the  consignment  of  the  t?a ; 

^but  of  the  accoimt^sales  rendered  to 
on  these  transactions,  he,  from  tima  to 

^. selected  a  few,  and,  omitting  dates,  and 

efitig  the  name,  sent  them  to  the  defend- 
as  representing  the  whole  of  the  tea 
;   the    price    realized   by    this   limited 


portion  of  the  produce  he  made  good  out  of 
the  advances  which  he  obtained.  The 
remainder  of  these  advances  he  put  into  his 
own  pocket. 

The  state  of  the  case,  then,  between  the 
parties,  exclusive  of  this  ingredient  of  fraud, 
seems  to  be  shortly  this:  Carter,  in  CaU 
cutta,  managed  the  tea«gardens  on  behalf  of 
himself  and  the  defendants,  his  co-partners, 
subject  to  their  supervision  and  approval, 
and  to  the  express  condition  that  the  defend- 
ants should  provide  the  funds  necessary  for 
carrying  on  the  concern  ;  and  they  did  so  pro* 
vide  them.  The  plaintiffs,  in  entire  ignorance 
of  the  defendants'  interest  in  the  matter,  and 
in  the  belief  that  Carter  was  the  sole  owner 
of  the  gardens,  entered  into  the  contract  of 
February  1872  with  him  alone.  It  is 
important  to  bear  in  mind  that  the  plaintiffs 
themselves  say  they  did  not  contract  with 
Carter  on  the  faith  of  his  being  agent  of  the 
defendants  or  of  any  one  else.  The  Court  is 
therefore  not  called  upon  to  consider  any 
question  as  to  the  extent  to  which  the  defend- 
ants held  out  Carter  to  the  world  as  their 
agitiL 

Notwithstanding,  however,  that  the  plaint- 
iffs contracted  with  Carter  as  sole  principal, 
three  distinct  grounds  may  be  put  forward 
based  on  well-known  principles  upon  any 
of  which,  if  made  out,  they  would  be  entitled 
to  have  recourse  to  the  defendants,  and  to  call 
upon  them  to  carry  out  Carter's  contract. 

The  first  is  that  Carter  did,  in  fact,  in  the 
matter  of  this  agreement,  act  as  the  agent  of 
the  defendants ; 

The  second,  that  Carter  was  endued  by 
the  defendants  with  such  power  or  dominion 
over  their  properly  as  enabled  him  to  create, 
in  favour  of  the  plaintiffs,  the  right  of  lien, 
which  it  was  the  purpose  of  the  agreement 
to  pass  ; 

The  third,  that,  even*  if  neither  of  these 
two  first  grounds  is  established  by  the  facts, 
yet  the  defendants  have  so  conducted  them- 
selves towards  the  plaintiffs  in  the  matter, 
that  a  Court  of  Equity  ought  not  to  allow 
them  to  deny  that  Carter  had  the  power  to 
give  the  plaintiffs  this  lien. 

Of  these  the  first  is  readily  disposed  of. 
It  is  clear  on  the  evidence  that  it  was  not 
for  the  purposes  of  the  partnership,  or  in  the 
ordinary  course  of  the  partnership- business, 
that  Carter  assigned  the  garden's  produce  to 
ihe  plaintiffs,  and,  on  the  security  thus  fur- 
nished,  obtained  the  advance  of  money  from 
.them.  So  far  as  we  have  been  informed,  tlje 
business  actually  carried  on  by  Carter  for 
the  defendants  did  not,  at  any  time,  invol^ 
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anyihing  more  in  Us  principal  features  than  | 
the  cultivation  of  the  gardens,  the  manu- 
facture of  the  tea,  and  the  sending  the 
produce  to  market.  The  money  required  for 
carrying  on  this  business  was  all  supplied  by 
the  defendants ;  and  it  was  not  tn  fact 
incidental  to  the  business  which  Carter 
carried  on  for  the  partnership,  that  he  should 
borrow  money  on  any  terms  whatever. 

And  here,  again,  it  appears  important  to 
remember  that  Carter  only  professed  to  bind 
himself  personally.  Had  he,  in  this  trans- 
action, dealt  with  the  plaintiffs  under  a 
partnership  style,  or  in  a  name  which  might 
cover  undisclosed  partners,  then  the  broad 
question  would  have  arisen  whether  or  not 
the  tran.saction  iiself  was  such  as  to  fall 
within  the  general  character  of  ihe  business, 
and  was  therefore  such  as  the  plaintiffs  might 
reasonably  suppose  to  be  a  partnership  trans- 
action. The  principle  laid  down  by  Mr. 
Justice  Macpherson,  that,  "in  the  absence 
of  notice  to  the  contrary,  a  managing  partner 
has,  so  far  as  third  parties  are  concerned, 
power  to  bind  his  partners  in  all  matters 
incidental  to  carrying  on  the  business  in  the 
usual  way,''  is,  I  need  not  say,  most  correct ; 
buti  venture,with  great  deference,  tothink  that 
it  has  no  application  to  a  case  where  the  con- 
tract does  not,  either  expressly  or  impliedly, 
purport  to  bind  a  partner.  In  such  a  case  the 
question  is  narrowed  to  this,  namely,  was  the 
transaction,  which  forms  the  subject  of  the 
contract,  in  fact,  done  for  the  partnership  ?  for 
the  general  rules  here  come  into  play,  which 
I  will  summarise  thus,  namely,  that  a  con- 
tracting party  cannot  fix  a  third  person 
(other  than  the  party  with  whom  he  contracts 
as  principal)  with  responsibility  for  the  con- 
tract, unless  that  third  person  was  either 
himself,  in  fact,  the  principal,  though  undfe 
closed,  for  whom  the  contract  was  made,  or 
his  conduct,  bearing  on  the  matter  of  making 
the  contract,  has  been  such  that  it  would  be 
equivalent  to  committing  a  fraud,  actual  or 
constructive,  on  his  part  if  he  evaded  the 
responsibility.  Evans  w.Bicknell,  Freeman  vs. 
Cooke,  Swan  vs.  Australasia,  &c..  Company, 
are  authorities  for  this  po.sition.  Mr.  Justice 
Macpherson  appears,  however,  to  have  thought 
that,  in  the  business  of  carrying  on  these 
gardens,  the  riame  of  Carter  was  substantially 
the  partnership  name ;  he  does  not,  indeeil, 
say  so  expressly,  but,  in  one  passage,  he 
remarks  :  '*  If  the  owners  of  the  Laojan  and 
*•  Namtee  Gardens  did  not  carry  on  their  busi- 
*\ness  under  the  name  or  style  of  T.  E.  Carter,. 
^*  they  certainly  did  not  carry  it  on  under 
'^any  other  name  or  style."    I  confess  that 


I  am  not  able  to  take  this  view  of  the 
and  I  will  endeavour  presentlj  to 
the  reasons  why  I  do  not.     For  tfae 
it  is  enough  to  say  that  not  ooly 
defendants,  beyond  all  question,  touiij 
rant  of  this  transaction  between  Cai 
the  plaintiffs,  but  it  seems  to  me^ 
plain  th^t  it  had  nothingi^^o  whW 
affairs ;  that  it  touched  ^rter,  and 
alone.     In  short,  Carter  was  in  no 
defendants'  agent  in  making  this 
with  the  plaintiffs. 

The  second  ground  may  be  lookied  al. 
two  aspects — either  the  defendaau  laaf  i 
expressly  given  Carter  a  power  of 
with  their  property  as  owner,  or  th^ 
have  done  so  impliedly  by  placing  hioi  iaj 
a  position  with  regard  to  it  as  in  iheiM'di 
practice  prevailing  with  respect  to  the 
duct  of  concerns  of  this  kind  carried 
that  power.     And   in  either   mo4e» 
plaintiffs'  claim  is  to  be  established, 
must  have  come  into  the  situation  of 
of  this  property  for  the  defendants, 
than    into   that   of   their  agent.     N4 
power   which   the   defendants   expresilf^ 
directly  gave  to  Carter  over  their 
is  to  be  ascertained  from  the  written 
which  they  made  with  him,  i&terpi 
need  be,  by  the  light  of  the  after- beh^ 
both  of  themselves  and  of  Carter  in 
to  it.     Mr.  Justice  Macpherson  appeanr' 
justly  to  have  considered  that  the  prii 
turning  point  of  the  case  is  to  be  founds 
He  savs :  ''  This  case  seems  to  me  to 

m 

"  more  upontlie  peculiar  position  whicb^ 
''  was  permitted  by  the  defendants  to 
*'  with  reference  to  these  gardens  than 
''  any  naked  question  as  to  the  general 
*'  of  one  partner  in    a  tea* concern  toj 
''another."     And  the  conclusion  at 
arrives  with  regard  to  it,  if  I  rightly 
hend  his  words,  is  that  the  defendasls'ij 
in  fact  give  Carter  authority  and  po^pn! 
I  manage  the  concern  substantially  in  all 
I  spects  as  if  it  were  his  own. 

If,  however,  Mr.  Justice  Macpikersoo 
not  place  the  defendants'  conduct  to 
matter  higher  than  laches  or  ac< 
then  it  will  fall  to  .be  dealt  with  under 
third  of  the  above-mentioned  grounds. 

Now,  turning  to  the  defendants' 
with  Carter,  toe  only  passage  in  k» 
bearing  upon  the  point  which  is  befoft 
the  following  : — 

**  Wnilst  in  Calcutta,  or  within  tbe^ 
*'  vince  of  Bengal,  the  said  Thomas 
"  Carter  shall  conduct  and  manage  all aoi 
''  and   affairs  of  the  said   estates,  subfi 
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sl»»ss,  to  the  assent  and  approval  of 
id  William  Thacker,  George  Parbury, 
WilKam  Spink.' 
I^'reoiarkabie  that  there  is  here  no  men- 
»f»  or  alltftsion  to  the  use  of,  a  partnership 
And  nowhere  else  in  the  contract  is 
uiy^stipulation  as  to  the  name  in  which 
rshlf^l^irs  were  to  be  transacted. 
iver,  Carte^Kd,  in  carrying  on  these 
i;«niformIy  use  his  own  name  only  (as 
mx\y  be  more  particularly  mentioned) 
It  any  apparent  interference  with  him 
part  of  the  defendants.     It  is  urged 
tbts  basis  that  the  defendants  did,  in  a 
it  manner,  commit  the  business  to  Carter 
carried  on  by  him  in  his  own  name,  and 
own  way,  for  the  benefit  of,  or  rather 
fay  in  trust  for,  them;  that  they,  in 
delegated    to   him    their    proprietary 
over  the  gardens,  the  produce,  and  the 
kgement  thereof, 
^r  much   consideration  I    feel    myself 
nnabie  to  take  this  view.     I  do  not 
ive  In   tbe    just-quoted    passage    any 
that  the  defendants  intended  by 
:mct  to  do  more  in  this  respect  than 
tWe  Carter  the  mmaging  partner  of  the 
iff>-concern.      I  completely  fail  to 
therein    any   intention   to   impart   to 
^proprietary  powers  in  excess  of  those, 
ir  they  may  be,  which  managing  part- 
For^ents,  in  a  concern  of  this  kind,  usually 
IS.     By  the  force  of  this  passage  alone, 
r^only  became  managing  partner.     As 
l^is^  power    to    bind    his    co-partners 
id  solely  upon  that  portion  of  the  law  of 
i!  and  agent  which  I^rd  Wensleydale 
«r.  Nicoils,  3  J.,  N.  S.,  92 3, expressed 
'i'^Each  member  of  a  complete  partner- 
is  tiable  for  himself,  and,  as  agent  for 
[.binds them  upon  all  contracts  made 
course  of  the  ordinary  scope  of  the 
"ilp-busmess."  And,  indeed,  it  seems 
thptt  the  surrounding  circumstances, 
ascertain  occurrences  which  took   place 
sqoently  to  the  making  of  the  contract. 
w  «xclade   the  supposition   that   the 
ints  did  confer  upon  Carter  any  special 
»ter  their   property.      At   the   very 
vlien  the  agreement  was  e.xecuted.  Carter 
joiHe: knowledge  of  the  defendants,  just 
start  for  Europe;  he  did,  thereupon, 
irope,  and  thus,  at  the  commencement 
yiutnership^nndertaking.  the  manage- 
of  the  concern,  such  as  it  then  was,  fell 
■hands  of  the  defendants,  and  until 
rn  ol  Carter  they  carried  it  on  them- 
iittting  jtbeif  own  name,  so  far  as  any 
-■as  UMd  at  all ;  not  his.      This  fact 


alone  seems  to  me  to  militate  irresistibly 
against  the  hypothesis  that  the  defendants,  in 
their  arrangement  wiih  Carter,  handed  over 
this  business  to  him  in  any  special  way,  and 
gave  him  any  special  proprietary  powers. 
Then,  again,  it  was  stipulated  that  "  proper 
books  of  account  should  be  kept  in  Calcutta, 
and  should  remain  at  the  office  for  the  time 
being  of  Messrs.  Thacker,  Spink,  &  Co."  And 
1  infer  from  the  evidence  that,  for  the  first 
few  years,  these  books  were  kept  at  the  office 
of  Messrs.  Thacker,  Spink,  &  Co.,  though 
they  were  afterwards  kept  at  Carter's  own 
office.  It  was  not  till  1865  that  the  gardens 
began  to  bear ;  and  in  that  year  the  produce 
was  insignificant.  In  the  following  years  it 
increased.  The  tea  produced  in  1866,  1867, 
and  i863  was  part  sold  in  Calcutta,  and  part 
in  England  ;  the  part  which  was  sold  in 
England  was  consigned  to  Thacker  &  Co., 
London.  After  the  commencement  of  1869, 
at  the  suggestion  of  Carter,  the  tea  was  all 
sold  in  Calcutta.  Carter  communicated  with 
the  salesmen  in  Calcutta  in  hisownnameonly, 
and  consequently  the  account-sales  were  ren- 
dered by  them  to  him  alone.  It  has  before 
been  mentioned  that  of  such  among  these  as 
suited  his  purpose  he  made  copies,  substitut- 
ing therein  for  his  own  name  the  words  ''  the 
owners  of  the  Laojan  and  Namtee  Tea 
Gardens,'*  and  these  he  forwarded  to  Mr. 
Thacker  in  England.  But  Mr.  Thacker,  in 
the  belief  that  these  were  originals,  imme- 
diately wrote  out,  objecting  that  this  was 
not  sufficiently  specific,  and  insisting  that  the 
account-sales  should  always  be  rendered  by 
the  salesmen  to  the  defendants  by  name. 

It  is  true  that  Mr.  Thacker  did  not  take 
steps  for  the  purpose  of  giving  immediate 
notice  to  the  salesmen  themselves.  But  there 
was  no  occasion,  I  think,  for  his  doing  this. 
He  was  totally  unaware  that  they  were  dealing 
with  Carter  in  his  own  name,  and  had 
no  reason  to  suppose  that  the  use  of  the 
designation  "owners  of  the  Laojan  and 
Namtee  Tea  Gardens ' '  would  mislead  dealers 
into  treating  Carter  as  sole  owner.  In  other 
words,  then,  upon  the  first  intimation  reach- 
ing Mr.  Thacker  that  the  actual  names  of 
the  partners  were  not  being  used  in  the  only 
transaction  which  the  partnership  had  yet 
done  to  his  knowledge  before  the  mercantile 
world,  he  directed  that  this  deviation  from 
exactness  should  be  corrected  ;  and  he  had 
no  cause  to  do  more.  And  this  again  seems 
to  me  inconsistent  with  the  supposition  that 
the  defendants  had,  ever  at  any  time,  intended 
to  leave  the  business  to  Carter  to  be  con^- 
ducted  by  him  in  any  degree  as  his  own. 
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Lastly,  we  see  that,  in  the  Directory  of  the 
vear  1866,  /.  e.,  just  as  the  gardens  were 
beginning  to  produce  tea,  and  the  partnership 
therefore  about  to  have  dealings  with  the 
outside  world,  the  defendants  published  the 
names  of  the  partners  in  the  concern,  and 
the  exact  nature  of  Carter's  position  In  it. 
For  the  moment  it  is  not  a  question,  how 
far  this  was  effectual  as  a  publication.  It  is 
here  valuable,  because  it  serves  in  some 
measure  to  indicate  the  view  of  the  contract 
which  the  parties  thereto  themselves  took. 
From  the  date  of  the  contract  until  the  end 
of  1865,  the  partnership^businesshad  involved 
nothing  but  the  actual  manual  clearance  and 
cultivation  of  the  gardens:  and  for  that 
work  the  defendants  had  supplied  the  whole 
of  the  necessary  funds.  The  concerns,  there- 
fore, could  not  well  have  come  before  the  world 
in  any  way.  It  was  now  just  entering  the 
tea-maiket,  and  accordingly  the  defendants 
took  the  step  of  pubMshing  the  names  of  the 
partners.  It  is  not  suggested  that  either 
this  or  the  matter  of  the  name  on  the  account- 
sales  occurred  as  the  result  of  an  after- 
thought, or  as  the  consequence  of  any 
change  in  the  relations  between  the  defend- 
ants and  Carter.  And  1  must  confess  that 
the  effect  of  these  facts  upon  my  mind,  not- 
withstanding the  extent  to  which  Carter  did 
unquestionably  use  his  own  name  without 
interference  from  the  defendants,  is  to  satisfy 
me  that  the  arrangements  made  between  the 
defendants  and  Carter  for  the  management 
of  the  business  by  him  did  not  place  Carter 
in  any  exceptional  or  extraordinary  position 
relative^ to  the  business,  or  confer  upon  him 
any  powers  of  dealing  with  the  partnership- 
property  not  usually  enjoyed  by  the  manag- 
ing partner  or  agent  in  similar  concerns. 

We  come  then  to  the  question  which 
forms  the  latter  part  of  the  second  ground 
above  set  out — was  Carter's  position  as 
manager  of  this  business  such  as,  in  the  ordi- 
nary practice  prevailing  with  respect  to  the 
conduct  of  similar  concerns,  carried  with  it 
the  power  as  against  his  partners  to  hypothe- 
cate a  future  or  expected  season's  crop  of  lea, 
not  being  tea  actually  existing,  or  in  his 
personal  possession,  whether  actual  or  con- 
structive ?  It  is,  I  think,  a  very  significant 
circumstance  in  this  case  that  there  is  abso- 
lutely no  evidence  to  support  the  affirmative 
of  this  question.  There  is  nothing  in  the 
evidence  to  suggest  even  that  the  person 
appointed  by  the  owners  to  manage  a  concern 
of  this  kind  obtained  by  recognized  usage 
•the  power  of  hypothecating  the  future  pro- 
duce   of    the    gardens    at    his    discretion. 


No  doubt,  the  evidence  is  amply 
to  show  that  it  is  matter  of  most 
practice  that  the  future  or  forthcomfiig 
duce  of  a  garden  should  be  hypothec 
secure  the  advance  of  the  money  needi 
the  expenses  of  cultivation,  and  that 
a  recognized  brarch  of  a  capitaljgt's 
ness  to  advance  money  oi^llfr footing;'^ 
no  witness  ventures  to  sa^^npposing^ 
cern  to  be  managed  by  an  agent  on  behi 
the  proprietors,  that,   in  the  event   of  ' 
hypothecation  being  made,  it  is  the  mai 
agent  of  the  proprietors  alone  \rho 
effects  it,  at  his  own  discretion,  in   the 
nary    course    of    business,   without 
authority   for   the   purpose.     On    the 
hand,  several  expert  witnesses  expressly* 
they  would  never  themselves  advance 
upon  an  hypothecation  of  this  kind,  7Bt[ 
hands  of  an   agent,  without  first  sati 
themselves  that    the    agent    possessed^ 
power  to  hypothecate ;  and  I  do  not 
stand  that  the  plaintiffs  have  ever  sei 
contended  that  there  is  a  usage  of  trade 
to  this  extent :  indeed,  the  learned  Ci 
for    the   plaintiffs,     during   the     arj 
admitted  his  own  conviction  that,  if  his 
had  known  that  Carter  was  not  sole  o^ 
they  would  not  have  accepted  his  hy| 
cation  without   inquiring  as  to  hrs  au(| 
to   make   it.     It   seems  that   in   the 
below  some  reference  was  made  to  the' 
of  the   consignee   of  a  West  Indian 
for  the  purpose  of  leading  up  by  anal 
the  probable  rights  of  one  who  stood  xi 
position    of    the  plaintiffs,    relative   to 
defendants  in  the  present  matter.     Bi 
question  before  us  is  not  so  much,  ^: 
the  rights  of  the  plaintiffs  if  ihey  are 
treated    as  consignees   of   the    defeni 
estate,  as  whether  Carter  had  authorit 
place  them  in  the  situation   of   sacli 
signees.     It  appears  to  me  that  the  ptt! 
have  failed  to  make  out  that  Carter  hail 
authority. 

If  then  the  plaintiffs  can  succeed  'tti*^ 
suit,  it  must  be  upon  the  third  of  Ih^  rf 
mentioned    grounds.     The   principal 
bearing  on  tiiis  point  are  thar  at  first 
was  sole  owner  Of  the   gardens ;  thi^ 
defendants   then   by   their   agreemciit'* 
Carter  gave  him  full  power**  to  matfaj 
matters  and  affairs  of  the  estate,**  and' 
led  to  prescribe  the  name  or  style  of 
which    this   should    be   done ;  that, 
course  of  this  management,  he  tisediiii 
name  only,  as  for  instance  \xi  conii) 
produce  for  sale,  and  in  alt  necessarff^ 
spondence ;   that  the  chests  of  tea,  '^ 
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IWD  from  the  gardens  were  addressed 
pame  alone,  or  mdrked  with  his  ini- 
jaod  that  the  money  required  at  the 
then    not   sent    in   the    shape   of 
-drafts,    was  habitually  obtained  by 
rd en-managers  through  the  means  of 
.drawn    upon   Carter    personally,   and 
Le^  bjiiUke  managers  or  the  payee. 
lOt  said  thsLtn^ defendants,  at  any  time, 
that  Carter  was   representing  himself 
le  owner  of  the  gardens,  but  it  is  in 
prged  on  the  part  of  the  plaintiffs  that, 
:h  as  the  defendants  did  not  take  all 
re  which   they  might  have  taken,  in 
of  these  instances,  to  ensure  that  Car- 
name  should  appear  with  the  qualifi- 
of  agent,  they  must  be  taken  to  have 
Led  to  his  holding  himself  out  to  the 
as  sole  owner  of  these  gardens.     It 
in,  however,  as  I  think  I  have  shown, 
'Aie  defendants  did  not  really  consent  to 
holding  himself  out  as    sole  owner 
concern  ;  on  the  contrary,   that  they 
lly    objected     to    anything    occurring 
might  have  the   effect  of  obscuring 
^.Uac  owners.     It  was  on  this  account 
^Carter  felt    himself  obliged  to  conceal 
them   the  fact  (necessarily  incidental 
course  of  fraud  upon  which  he  had 
rked)  that  the  account-sales  of  the  teas 
to  him  addressed,  and  rendered  10  him- 
^IKecsonally  ;  and  in  the  pretented  origi- 
^iiich  be  furnished   to  the  defendants, 
Instituted  for  his  own  name  the  general 
'  "owners  of   the   Laojan  and    Namtee 
Gardens  ;  "  but  the  defendants  were  not 
,satis&ed  with  this,  and  insisted  that  the 
should  be  rendered  by  the  salesmen 
ley   supposed)  through   Carter  to  them 
(tr  business-names,     it  has  already  been 
\d   that  the   defendants   also   every 
r,  beginning  at  the  end  of  1865,  published 
k  Directory  an  accurate  description  of 
proprietors  of  these  gardens,  and  of  the 
position  occupied    by  Carter ;  and  it 
ao  altogether  unimportant  fact  that  the 
liSs  have  in  use  on  their  busi  ness-book- 
Fy^jseveral    numbers    of    this    Directory 
aUofng  this   information.     1    must   add 
ijfbere  has  been  no  imputation  whatever 
ft.npoa  the  defendants'  sincerity  of  pur- 
.^(i,  action  throughout  this  matter.     It 
.seen,  as  I  think,  beyond  all  doubt, 
\^  tjie  defendants   were  all  along,  as  a 
of  fact,  opposed  to  Carter's  assuming 
fjyn»c^er  of  sole  owner  of  the  gardens ; 
^(|||fi;i),  are  they  to  be  taken  in  this  suit 
consented   to,   or    connived   at, 
'^   rcpresentiog    himself,  directly  or 


indirectly,  to  the  plaintiffs  as  such  sole  owner } 
It  is  not  pretented  that  they  made  on  their 
own  part  any  positive  representation  to  the 
plaintiffs  either  by  word  or  act.  The  reason 
if  any,  must  be  that  they  neglected  to  do 
something,  or  omitted  to  take  some  precau- 
tion which  the  plaintiffs  had  a  right  to  expect 
that  the  actual  owners  of  gardens,  situated 
as  the  defendants  were  relative  to  Carter, 
would  do  or  take  as  against  their  managing 
agent.  And  the  burden  of  showing  that 
this  was  the  case  unquestionably  rests  on  the 
plaintiffs. 

But  the  plaintiffs  have  done  nothing 
towards  showing  this.  Probably,  most  con- 
cerns of  this  kind  are  managed  by  an  agent, 
and  not  by  the  actual  owners,  or,  at  any  rate, 
not  by  all  of  them  ;  and  we  can  imagine  it 
to  be  usual  that,  in  such  cases,  the  agent 
character  of  the  manager  should  be,  in  some 
way,  manifested  at  his  office,  that  he  should 
sign  his  business-letters  as  agent ;  that 
the  garden-managers  should,  in  their  com- 
munications with  him,  designate  him  as  agent ; 
that  the  produce  should  be  consigned  to  him 
as  agent,  and  so  on.  But,  on  the  other  hand, 
we  can  also  imagine  it  a  common  practice 
that  the  agent  should,  in  these  matters,  or 
most  of  them,  w^t  his  own  name.  And  we 
have  literally  no  evidence  whatever  before 
us  sufficient  to  enable  us  to  judge  what  is 
the  practice  which  really 'prevails  in  these 
respects.  Mr.  Murdoch  does  not  specify  any 
particular  shortcoming  on  the  part  of  the 
defendants  as  that  which  misled  him,  or 
materially  contributed  to  mislead  him.  He 
did  not  deal  with,  or  even  know^  Carter  at 
the  lime  when  he  alone  was  proprietor  of  the 
gardens.  He  is  unable,  and  he  does  not 
pretend,  to  make  it  a  ground  of  complaint 
th%t  the  defendants  did  not  give  notice  of  the 
change  of  proprietorship  to  Carter's  old 
clients.  He  cannot,  in  any  degree,  avail  himself 
of  the  force  of  the  illustration  given  by 
Mr.  Baron  Parke  in  Freeman  vs.  Cooke, 
namely, "  a  retiring  partner  omitting  to  inform 
"  his  customers  of  i\\t /aci  in  the  usual  mode 
"  that  the  continuing  partners  were  no  longer 
*'  authorized  to  act  as  his  agents  is  bound  by 
"  all  contracts  made  by  them  with  third  per- 
"  sons  on  the/a/M  of  their  being  so  author- 
**  ized."  As  has  been  before  remarked,  the 
plaintiffs  do  not  suggest  that  the  defendants 
ever  made  any  positive  misleading  repre- 
sentation to  tliem.  Their  case  seems  to  be 
simply  this,  namely,  that  the  defendants,  by 
general  negligence,  want  of  care,  and  qI 
supervision  in  the  matter,  afforded  Carter 
the  opportunity  of  holding  himself  out  t6 
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the  mercantile  world  as  sole  owner  of  the 
gardens,  and  that  they  are  therefore  bound 
by  that  which  he,  availing  himself  of  the 
opportunity,  has  done  in  that  character  with 
respect  to  their  property.  But  this  position 
is  not,  1  think,  tenable.  The  principle  of  the 
decision  in  Pickard  vs.  Sears  (6  A.  and  E. 
474),  as  enunciated  by  Mr.  Baron  Parke  in 
Preeman  vs.  Cooke  (2  Ex.  663),  is  that  "  if, 
whatever  a  man's  real  intention  may  be" 
(f.  f.,  in  regard  to  making  a  representation  of 
fact),  *'  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be 
true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  would  be 
concluded  from  contesting  its  truth ;  and 
conduct  by  negligence  or  omission,  where 
there  is  a  duty  cast  upon  a  person  by  usage 
of  trade  or  otherwise  to  disclose  the  truth, 
may  often  have  the  same  effect."  And  Mr 
Justice  Blackburn,  in  Swanz'j'.  North  British, 
kc,  Australasia  Company,  said  that  the 
neglect  which  is  to  give  rise  to  the  estoppel 
"  must  be  in  the  transaction  itself,  and  be  the 
proximate  cause  of  leading  the  party  into 
the  mistake;"  also,  *'  it  must  be  the  neglect 
of  some  duty  that  is  owing  to  the  person  led 
into  that  belief,  or  what  comes  to  the  same 
thing  to  the  general  public  of  whom  the 
person  is  one ;  and  not  merely  neglect  of 
what  would  be  prudent  in  respect  to  the 
party  himself ,  or  even  of  some  duty  owing 
to  third  persons  with  whom  those  seeking  to 
set  up  the  estoppel  are  not  privy."  The 
plaintiffs  have  failed  to  point  out  any  con- 
duct on  the  part  of  the  defendants  which 
was  theanatural  and  proximate  cause  of  their 
being  led  into  the  belief  that  Carter  was  sole 
owner  of  the  gardens,  and  that  they  might 
safely  deal  with  him  as  such.  At  most  tliey 
have  shown  that,  if  the  defendants  had  exer- 
cised a  stricter  supervision  over  Carter's  pro- 
ceedings than  they  did,  they  might  have  put 
it  out  of  his  power  to  commit  the  fraud 
which  he  did  commit.  But  the  decision  of 
the  Exchequer  Chamber  in  Swan  vs.  North 
British  Australasia,  &c.,  is  authority  for  say- 
ing that  it  is  not  enough,  as  between  two 
innocent  persons,  in  order  to  cast  the  loss 
occasioned  by  the  fraud  of  a  third  person 
upon  the  one  rather  than  upon  the  other,  to 
show  that  the  first,  by  his  imprudence  and 
want  of  care  over  his  own  property,  enabled 
the  fraud  to  be  committed. 

The  cases  in  equity  which  bear  upon  this 

^oint  seem    to   deal   with  the  matter  in  a 

slightly  different  manner,    but   the    result 

Vrived  at  in  them  is  substantially  the  same 


as  in  those  just  quoted.     In  Evans  vu\ 
nell  (6  Ves.  174),  the  Lord  Chaocellor  (f 
discussed  a  question  of  this  kind  at 
able  length,  and  under  several  aspects. 
a  husband,  having  by  deceit  obtained 
his  wife's  trustee  the  title-deeds  of  the 
property,  mortgaged  the  property  to  a 
for  an  advance  of  money^piiim&lf. 
bill  sought  to  establish^ne  mon^i 
to  make  the  trustee  liable  for  the  del 
In  delivering  judgment,  the  Lord  Chi 
said  :  *'  The  question  in  tliis  cause  is 
upon  the  doctrine  of  this  Court,  the 
ant  Bicknell  (the  trustee)  is  liable  to 
good  the  deficiency  to  the  plaintifif  ai 
transaction  beyond  the  value  of 
(the  husband's)  interest  under  the 
which  would  be  (he  first  to  be  applied* 
bill  contended  at  first  that  this  was  a 
on  the  part  of  the  wife  ;  that  she 
to  all  the   circumstances  under   wbicb-j 
husband  obtained  the  loan,  and  gave 
encouragement    to    the    party    lendii 
allegation  which,   if    made    out,   woaid'j 
sufficient  to  postpone  her  to  the  mortj 
because  coverture  is  no  excuse  for 
Upon  her  answer,  however,  and  the  evi^ 
it  is  no*,  now,  nor  can  it  be,  contended 
there  was,  upon  her  part,  either  distimti^ 
or   that  gross   dfgrtt    of  negligence 
this  Court  looks  at  as  fraud  with  regt 
the    consequences    attaching    to    U. 
fore  her  estate,  so  far  as  depends  uponi 
own  act,  appears  secure."     Again,  iai 
the   same  judgment  appears  this  pas 
''All  these  cases,   either  of   positive 
scntation  contrary  to  the  truth,    or 
ment  of  what  ought  to  have  been  repress 
are  intelligible ;  but  it   is  not  to  be  d^ 
that,  where  there  has  been  mere  neglij 
though  it  may  have  very   mischievous 
sequences,   the  Court  has  not  charged 
party  unless  it  has  been  so  gross  as  to  a\ 
to   evidence  of  frauds     Thus   we  find 
Lord     Chancellor     classing    the     m; 
which  would  furnish  an  estoppel  to  pi 
the  real  owner  of  properly  from  averring 
truth  with  regard  to  the  non-transfer  ci 
property,  under  three  heads,    namelj, 
representation  by  bim  contrary  to  that 
concealment  by  him  of  what  he   oogiit- 
have   represented   with   regard    to    it; 
negligence    in    the  matter  so   gross  as 
amount    to  evidence  of  fraud.     Also, 
Lord  Chancellor  added  that,  *'  if  the  intei 
is    fraudulent  in    any  respect,  though 
pointed  exactly  to  the  object  acconipiij 
yet  he  will  be  bound."    The  doctrinet. 
the  Court  of  Chancery    in   Eoglaad 
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ta  the  constractive  notice  which  will 

purchaser  of   properly  with  a   trust, 

perhaps  pertinent    to    this    case, 

it   is  maintained  on  behalf  of  the 

U  apparently .  with   the   approbation 

Justice  Macpherson,  that,  inasmuch 

defendants  might,  by  the  exercise 

most  c^fH^^ry  caution  and  care,  have 

ihemselve^lpquainted  with  Carter's 

they  must  therefore  be  made  respon- 

►r  the  consequences  of  them.     But  ii 

to  be  well  settled  that  simple  negli- 

and    abstaining  from   inquiry  is  not 

;h ;   "  there  must  be  a  degree  of  negli- 

so  gross  that  a  Court  of  Justice  may 

|4t   as    evidence  of  fraud  "    (per  Vice- 

)\\oT  Wigram  in  Weit  vs,  Rea'l,  2  Ha. 

[is,  I  think  in  this  case,  beyond  all 
►n  that  the  defendants  did  not  make 
positive  representation  to  anybody 
llated  to  give  rise  to  the  belief  that 
vt  had  power  to  hypothecate  the  season's 
[and  that  ihey  did  not  keep  back  from 
wie  anything  in  the  shape  Of  informa- 
Ito  the  contrary  which  they  were  under 
jobligation  to  disclose.  The  plaintiffs 
^therefore  driven  to  rely  upon  the 
itnts"  negligence  and  want  of  care 
But  it  is  impossible,  as  it  seems  to 
^D  the  admitted  facts,  to  contend  ihai  the 
^ence  and  want  of  care  apparent  on  the 
Ithe  defendants  was  of  such  a  character 
afford  evidence  of  frauJ. 
the  whole,  then,  I  have  experienced  no 
^aotial  difficulty  in  coming  to  the  con- 
that  the  plaintiffs  have  failed  to  make 
It  the  defendants  are  liable  to  make 
Carter's  contract  of  hypothecation. ' 
[has,  however,  been  argued  that,  even  if 
so,  still  the  defendants  are  bound  by 
contracts  exhibited  in  the  bills  of 
tnge  which  Carter  drew  on  the  plaint-^ 
these  contracts  are  subsidiary,  so  to 
t,  to  the  larger  contract  of  hypotheca- 
and  It  would  be  strange  if  they  could 
forced  against  the  defendants  when  the 
Icipal  contract  could  not  be.  But  ail 
tion»  even  on  this  head,  is,  I  think,  set  at 
by  reason  of  the  n«n-establishment  of 
bt^ii&rst  ground  before  mentioned.  Carter 
lis  no  more  the  agent  of  the  defendants  in 
hrawing^  these  bills  than  he  was  in  the  matter 
I  the  principal  contract. 

'^Ttfrn  therefore  of  opinion  that  the  plaintiffs 
kve,  in  all  respects,  failed  to  establish  the 
hSto  which  they  make  against  the  defend- 
tml,and  that  thissurt  ought  to  be  dismissed. 
'  y  regret  exceedingly  to  find  that,  in  taking 
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this  view,  I  have  the  misfortune  to  differ 
from  the  learned  Chief  Justice.  This  judg- 
ment was  arrived  at  by  me,  and  written  out 
some  months  ago,  when  the  facts  of  the 
case  and  the  arguments  of  Counsel  were 
fresh  in  my  memory,  and  I  have  had  no 
leisure  since  for  revising  it.  I  am  not  pre- 
cisely informed  as  to  the  ground  upon  which 
the  Chief  Justice  places  his  decision,  but 
the  more  prolonged  consideration  which  I 
know  he  has  been  able  to  give  to  the  matter, 
of  itself,  apart  from  other  reasons,  serves  to 
invest  his  opinion  with  the  greater  weight 
as  compared  with  mine ;  and  the  addlMonal 
fact,  that  he  concurs  with  Mr.  Justice  Mac- 
pherson,  necessarily  leads  me  to  distrust  very 
much  my  own  conclusions  where  they  are 
opposed  to  his.  It  is,  under  these  circum- 
stances, great  satisfaction  to  me  to  know  that 
my  opinion,  whichever  way  it  lies,  cannot 
materially  affect  the  result  of  this  suit  as 
between  the  parties. 

Couch,  C.J, — By  an  agreement  made  on 
the  22nd  day  of  July  [862  between  Thomas 
Emerson  Carter  and  William  Thacker,  since 
deceased,  and  the  defendants  George  Parbury 
and  William  Spink,  Carter  agreed  to  sell,  and 
Thacker,  Parbury,  and  Spink  agreed  to  pur- 
chase, **•  one  equal  half  part  in  the  lands,  tea- 
plantations,  and  estate  situate  in  the  province 
of  Assam,  the  property  of  the  said  T.  E. 
Carter,  then  in  his  possession,  and  for  grants 
of  which  he  had  applied  to  the  Indian 
Government,  and  which  were  known  res- 
pectively as  the  Laojan  Tea  Estates  and 
Grants  of  land." 

The  agreement  contained  the  following 
clauses  : —  • 

"  2nd, — The  price  of  the  said  shares  shall 
be  the  aggregate  amount  of  all  sums  expended 
b^the  said  Thomas  Emerson  Carter  upon  the 
said  lands  or  any  of  them  up  to  the  date 
hereof,  and,  upon  such  amounc  being  ascer- 
tained, the  same  shall  be  paid  to  the  said 
Thomas  Emerson  Carter  by  bills  on  London 
drawn  at  the  current  exchange  of  the  day 
by  the  firm  of  Thacker,  Spink,  &  Co.  of 
Calcutta  or  W.  Thacker  &  Co.  of  London, 
payable  three  months  after  sight. 

*'  jn/. — The  price  so  paid  shall  stand  in  the 
books  and  accounts  of  the  estates  as  a  charge 
thereon,  bearing  interest  at  5  per  cent,  per 
annum,  and  shall  be  paid  to  the  said  William 
Thacker,  George  Parbury,  and  William  Spink, 
out  of  the  proJuce  of  the  said  estates  before 
any  division  of  the  profits  or  gains  thereof. 

**  -f/A.— The  said  William  Thacker,  George 
Parbury,  and  William  Spink  shall  provide  all 
funds  necessary  for  cultivating,  clearing,  and 
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carrying  on  the  said  lands  and  plantations 
which  shall  bear  the  like  interest,  and  be 
repayable  in  like  manner  as  is  stipulated  in 
respect  of  the  money  mentioned  in  the  third 
clause. 

"  5M. — Whilst  in  Calcutta,  or  within  the 
province  of  Bengal,  the  said  Thomas  Emerson 
Carter  shall  conduct  and  manage  all  matters 
and  affairs  of  the  said  estates,  subject, 
nevertheless,  to  the  assent  and  approval  of 
the  said  William  Thacker,  George  Parbury, 
and  William  Spink. 

**  6th. — Subject  to  the  payments  referred  to 
in  clauses  3  and  4  of  these  presents,  the 
gains  and  profits  of  the  said  estates  shall 
be  divided  yearly  as  soon  as  the  accounts  of 
each  season  can  be  conveniently  closed,  in 
the  following  proportions,  that  is  to  say,  one- 
half  to  the  said  Thomas  Emerson  Carter,  and 
the  other  half  to  the  said  William  Thacker, 
George  Parbury,  and  William  Spink. 

"  7M. — The  said  Thomas  Emerson  Carter 
shall,  when  called  upon  to  do  so,  convey  the 
moiety  of  the  said  William  Thacker,  George 
Parbury,  and  William  Spink  to  them,  their 
heirs  and  assigns,  in  such  manner  as  they 
shall  require,  they  paying  all  charges  attend- 
ing the  same.'' 

"  iiih. — Proper  books  of  account  shall  be 
kept  in  Calcutta,  and  be,  at  all  times,  open  to 
the  inspection  of  the  parties  hereto  at 
reasonable  hours  in  the  daytime,  and  that 
such  books  shall  remain  at  the  office  for  the 
time  being  of  Messrs.  Thacker,  Spink,  & 
Co." 

Thus  the  agreement  provided  that  Carter 
was  to  conduct  and  manage  all  matters  and 
affairs  ofcthe  estates.  Nothing  is  said  as  to 
its  being  done  in  his  own  name  or  in  that  of 
the  partners,  or  of  any  firm. 

The  manner  in  which  the  business  wHs 
conducted  is  stated  by  the  defendant  Mr. 
Spink,  who  was  examined  as  a  witness. 

He  said  :  "  About  July,. 1862, 1  first  heard 
of  the  Laojan  Tea  Company.  Mr.  Carter 
was  going  to  England,  and  offered  me  a 
share  in  it  if  1  found  money  to  carry  it  on. 
I  agreed  subject  to  sanction  of  my  partners. 
The  terms  were  in  writing.  This  is  it, 
No.  25.  It  is  signed  by  Carter  and  by  myself. 
It  was  subject  to  his  getting  approval  of  my 
partners  at  home.  He  did  get  it.  If  they 
had  not  agreed,  I  would  have  taken  the  share 
for  myself.  He  had  spent  about  Rs.  5,900 
in  the  concern.  It  was  paid  him  in  England 
by  my  partners  Parbury  and  Thacker.  We 
hjive  advanced  every  shilling  from  that  time 
to  the  present.  We  have  advanced  about 
/ft  lakhs  now  by  a  rough  guess,  the  balance 


against  the  gardens,  after  allowing  for 
we  have  received.  We  used  to  fi 
Carter  with  accounts  of  the  sums  ad^ 
We  used  to  send  them  to  Carter  at  the 
the  month,  and  a?ain  at  the  end  of  the 
ter  another  account.  They  were  sign^ 
Mr.  Carter  and  myself,  and  sent  to  En^ 
This  is  one  (Y)  to  a2nd^aiptem'Ser  i 
and  shows  a  balance  oj^%.  3,43'^^' 
It  is  dated  31st  October  1871.  This 
amongst  the  books  handed  by  Bchrent 
Mr.  Brown.  It  is  signed  by  Carter.  I 
had  an  account  made  of  the  total  ai 
advanced  to  Carter  to  the  day  he  went  ai 
This  is  a  correct  account  (26).  This  is 
account  to  end  of  May.  It  shows^  ci 
thing  received  as  well  as  paid  (No. 
The  tea  received  since  Carter's  death 
been  shipped  to  England.  No  ac< 
have  been  received.  They  will  amoant 
;^3,ooo.  Carter  went  two  or  three  ti 
England  for  short  trips.  Thacker,  Spink^j 
Co.  managed.  None  of  my  partners 
been  out  here  since  1862.  While  Carter 
away,  we  managed.  I  was  sole  partner 
but  I  was  in  England  with  Carter  in  il 
and  1867.  Mr.  Barham  managed 
On  the  last  occasion,  when  I  went 
Mr.  Brown  managed  for  me.  Brown 
Barham  made  the  remittances  while  I 
away.  When  Mr.  Carter  was  here,  we 
remittances  through  him.  He  told  me 
sums  he  required  to  send  to  the  gardens, 
I  used  to  get  treasury-drafts.  We  used 
give  him  the  drafts  for  the  amounts  wani 
Sometimes  we  could  not  get  treasury-di 
and,  when  the  managers  ran  short,  they  d\ 
bills,  which  we  paid.  The  managers  at 
gardens  drew  on  us  when  Carter  was  ai 
or,  when  he  was  here,  they  drew  on  hii 
We  used  to  give  a  cheque.  Carter  used 
send  his  man  with  a  note :  "  My  dear  Spink,- 
Give  me  a  cheque  for  amount  of  bill  fallii 
due  to-day."  I  gave  the  cheque,  and  ha^ 
paid  other  bills  Carter  used  to  send  to  us,  ai 
we  paid  with  reference  to  the  oariicular  bill 
A  payment  on  account^of  No.  22,  we 
down  as  paid  on  account  of  tea-gardens 
the  man  who  received  the  money.  Th 
were  presented  by  aative  bankers.  We  p^ 
down  bill  favouring  so  and  so.  Mr.  Carter 
took  contracts  for  supply  of  tea-chests,  amfc^ 
when  he  wanted  money,  he  sent  to  us  foril.- 
He  sometimes  mentioned  the  number  ol" 
chests.  In  Match  1872,  1  sent  him  an 
advance  of  Rs.  i,coo  to  pay  for  tea-dicsia:J 
In  1866  the  gardens  began  to  bear  ;  periia|M<l 
a  little  in  1865,  not  worth  mentioning.  W 
1867  and  1868  they  were  betten    The  tei: 
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to  1868,  was  partly  sold  in  Calcutta  and 
sent  to  England.  1  cannot  say  when 
sold  in  Calcatta.  After  beginning  of 
it  was  all  sold  in  Calcutta.  We  had 
sending  home,  and  Carter  recom- 
;d  from  beginning  of  1869  it  should 
d  in  Calcutta.  He  represented  it  sold 
mas  \  p6tti|d  better  in  Calcutta.  He 
^sofor  some  Th||e.  We  did  not  accede 
the  beginning  of  1869.  Mr.  Carter 
home  account- sales  of  tea  of  1869 
1S70.  The  originals  did  not  pass 
^h  my  hands.  He  used  to  write  long 
to  Mr.  Thacker  sending  home  the 
It-sales.  I  read  and  forwarded  them. 
|on't  remember  ever  inspecting  the 
unt-books.  He  always  said  they  were 
lislied  ;  he  was  waiting  returns  from  the 
ms  to  get  them  finished.  Mr.  Thacker 
\  to  Carter,  as  the  real  owners  were 
;ker,  Spink,  k  Co.,  the  accounts  should 
their  names.  I  had  not  the  slightest 
I  the  teas  were  being  sold  by  Moran  and 
well  on  account  of  T.  E.  Carter,  Esq. 
(28a)  is  the  letter.  Subsequently  they 
all  sent  home  on  account  of  Thacker, 
L,  &  Co.  On  my  return  here  at  end  of 
obcr  1872,  I  became  aware  they  were 
sold  on  account  of  T.  E.  Carter,  Esq. 
sver  had  the  slightest  suspicion  that 
loces  were  made  on  tea  of  ours  being 
I  never  gave  him  authority  to  do 
My  firm  has  never  refused  to  meet  any 
lities  of  the  garden;  we  paid  ihem 
lialely.  This  (29<z)  is  Carter's  reply 
It  is  dated  2nd  September  1869. 
that  dale  all  future  account-sales  were 
ired  in  name  of  Thacker,  Spink,  &  Co. 
managers  at  the  gardens  pay  them- 
8  from  money  remitted,  and  send  us 
mats.  Liwrie  is  our  present  manager, 
.draws  his  salary  out  of  money  remitted 
to.  At  one  time  we  paid  Rs.  200.  We 
pay  Rs.  300  a  month  to  his  private 
8,  Balmer,  Lawrie,  &  Co.  We  paid 
a  part  of  his  salary.  "  Pay  Thacker, 
t,  &  Co."  is  our  writing.  They  were 
le  out  against  Carter,  and  paid  by  us. 
Icr  sent  them  on.  .  We  ordered  payment, 
Aey  were  paid  in  our.office  (30).  We 
jttemos.  with  the  drafts;  31  is  one  of 
"  in  Mr.  I^wrie's  handwriting.  Some- 
tbey  came  with  such  a  memo.,  at 
with  a  letter  from  Carter." 
r.  Brown,  who  had  charge  of  the  busi- 
l^  Thacker,  Spink,  &  Co.  during  Mr. 
'  '8  absence,  said  :  **  Mr.  Carter  had  the 
U^Rcnwnt  of  the  Laojan  Tea  Company, 
■^^wply  famished    the  money  as  Carter 


required  it.  There  was  no  particular  differ- 
ence between  1869  and  1872.  Mr.  Carter 
would  say  he  wanted  money  on  a  particular 
date,  and  it  was  generally  paid  to  Mr.  Carter. 
In  one  or  two  instances  the  money  was 
not  paid  to  him.  Thacker,  Spink,  &  Co.'s 
cheques  were  paid  to  Mr.  Carter  for  the 
Laojan  Gardens.  On  one  or  two  occasions 
we  paid  tlie  party.  I  never  refused  anything 
Carter  wanted.  He  always  had  everything 
he  asked  for.  I  never  knew  till  September 
1872  he  was  getting  advances.  I  first  heard 
it  from  Mr.  Gray,  and  half-an-hour  after 
from  Mr.  Murdoch.  1  went  to  Mr.  Murdoch 
who  explained  matters  to  me,  showed  me 
Carter's  letters,  sent  for  his  firm  books,  and 
read  to  me  the  amount  Carter  had  received. 
I  believe  I  told  him  the  firm  had  no  know- 
ledge anything  of  the  kind  had  occurred. 
Mr.  Behrends  acted  after  Mr.  Carter's 
departure  in  July.  I  wrote  and  demanded 
all  the  papers.  I  had  to  wait  some  time 
before  1  got  them  Things  went  on  in 
precisely  the  same  manner  after  Carter's 
departure.  I  never  refused  Behrends  any 
money  he  wanted  for  the  estates.  Cer- 
tainly not.  Occasionally  a  draft  from 
Assam  would  be  sent  with  a  chit  from 
Carter  by  a  man  of  one  of  the  banks.  In 
every  case,  communication  was  made  by 
Carter  before  payments  were  made." 

It  appears  to  me  to  be  a  most  material 
circumstance  that  the  bills,  by  means  of 
which  the  local  manager  at  the  tea-gardens 
obtained  money  when  he  required  it,  were 
drawn  upon  Carter  in  the  same  manner  as  if 
he  had  been  the  sole  owner,  and  that  Mr. 
La?/rie,  the  manager,  drew  his  salary  in  the 
same  way.  The  defendants  were  fully  aware 
of  this,  and  found  the  money  to  meet  these 
billS  and  drafts.  And  this  mode  of  dealing 
continued  do^n  to  the  time  of  the  transac- 
tion which  is  the  subject  of  this  suit. 

The  sales  of  tea  in  Calcutta  were  made 
by  the  brokers  on  Carter's  account  only,  and 
the  account-sales  were  made  out  in  his  name. 
Mr.  Spink  said  that  Mr.  Thacker  wrote  to 
Carter  that,  as  the  real  owners  were  Thacker, 
Spink,  &  Co.,  the  accounts  should  go  in  their 
names. 

It  appears  from  the  evidence  of  Mr.  Lewis 
that  Carter  met  this  request  by  manufacturing 
account  sales  from  those  which  were  furnished 
to  him  by  the  brokers,  and  subsequently  all 
the  account-sales  were  sent  home  on  account 
of  Thacker,  Spink,  &  Co.  But  Mr.  Tbacker's 
letter  to  Carter  shows  that  he  knew  that 
Carter  had  been  having  the  tea  sold  in  his 
own  name.     The  accountosales  were  sent 
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home  to  Mr.  Thacker  by  Mr.  Spink,  but,  as 
he  said  he  had  not  the  slightest  idea  that 
the  teas  were  being  sold  on  account  of 
Carter,  he  probably  did  not  examine  them. 
In  fact,  he,  as  he  said,  placed  the  utmost 
confidence  in  Carter,  who  was  his  son-in-law, 
and  nothing  was  done  by  the  defendants  to 
learn  whether  the  teas  continued  to  be  sold 
on  Carter's  account. 

The  only  act  in  the  way  of  notice  to  the 
public  which  the  defendants  attempted  to 
prove  was  a  notification  in  a  Directory  pub- 
lished by  them  in  Calcutta  (Thacker,  Spink, 
&  Co.  being  booksellers  and  publishers). 

In  ihe  Directory  for  1870,  in  the  list  of 
tea-estates,  there  is  the  Laojan  Tea  Estate, 
and  proprietors,  T.  E.  Carter,  Thacker,  Par- 
bury,  and  Spink.  Mr.  Murdoch,  one  of  the 
plaintiffs,  said  :  "  I  don't  look  into  Thacker's 
list  unless  I  have  occasion.  I  know  there 
is  such  a  list.  That  is  my  copy.  It  was 
in  my  firm.  I  have  examined  it  since 
this  suit.  I  see  the  Laojan  and  Namtee 
Company  is  in  the  list.  The  indigo  I  look 
after  in  the  same  way.  I  don't  refer  to 
these.  We  know  it  all.  We  have  no  occa- 
sion to  apply  to  Thacker's  Directory." 

In  the  Directory  for  1870  and  for  1872, 
Carter  is  also  described  as  Calcutta  agent. 

Assuming  that  the  plaintiffs  knew  what 
was  in  this  Directory,  I  think  it  cannot  be 
considered  as  a  notice  to  them  that  the 
authority  which  Carter  had  been  exercising, 
and  which  he  continued  to  exercise  with,  so 
far  as  it  related  to  the  bills  drawn  by  the 
local  manager,  and  the  drafts  for  his  salary, 
the  knowledge  of  his  partners,  had  been 
determined ;  and  that  he  had  only  the 
authority  of  an  ordinary  Calcutta  agent. 
If  it  is  usual  for  the  local  manager  to  d^w 
upon  the  agents  in  their  own  names  as  if 
they  were  the  owners,  the  defendants  might 
have  proved  it.  The  plaintiffs  were  not 
bound  to  prove  the  contrary. 

This  was  the  state  of  things  when  the 
agreement  upon  which  this  suit  is  brought 
was  made.  Mr.  Murdoch's  evidence  about 
it  is  as  follows  : — 

I  dealt  with  Carter  as  owner  till  his 
death.  1  received  no  notice  from  any  one  that 
he  was  not  owner.  I  received  D  from  Mr. 
Carter ;  also  E  F  is  the  press-copy  of  the 
letter  written  by  our  firm  to  T.  E  Carter. 
This  was  sent  with  the  letter.  We  afterwards 
received  it  back  from  Mr.  Carter.  It  is 
signed  by  him.  Until  recently  it  bore  a  one- 
rupee  stamp ;  now  similar  documents  bear  a 
dtwo-rupees  stamp  as  an  assignment  (G). 
These  account-sales   were  rendered  by  me 


10  Mr.  Carter  for  season  1871-72    (H 
They  are  signed  by   Mr.  Davidson, 
were  rendered  in  ordinary  course  of  bash 
Mr.  Carter  never  complained  of  their  coi 
ness." 

The  papers  referred  to  are  the  two  h 
which  have  been  read  by  Mr.  Justice 
and  which  I  therefore  nee^Mt  read 
and  the  paper  which  is  ty^noundation  ofi 
suit.     It  reads  thus  :     **  In  conformity 
the  tenor  of  a  letter  received  from  Wi] 
Moran  <fe  Co.,  dated  the  9th  day  of 
ruary,  and  pursuant  to  directions  rec< 
from   William   Moran  &  Co.,    I  do  h\ 
certify  and  declare  that  I  will  hold  the 
quantity  of  tea  to  be  made  this  season* 
the  Laojan   and  Namtee  Tea  Gardens 
Assam  as  the  property  and  at  the  di$| 
of  William  Moran  &  Co.,  for  and  on 
of  the  said  William  Moran  &  Co.,  and 
I  hereby  undertake  to  continue  so  to 
the  above  tea  for  the  sole  use  and  dis; 
of  the  said  William  Moran  &  Co.,  or  at 
order   and    direction   of   the   said     Will 
Moran  &  Co ,  and  to  consign  it  at  the 
period,  ox   when   required,    under    \m 
addressed  to  the  said  William  Moran  k 

or  to  their  order  dated  at  Calcutta." 

In  another  part  of  his  evidence,  Mr.  Ui 
doch  said :  "  In  all   ihe   transactions  I 
with  Carter,  I  believed  him  to  be  owner 
this  property,  and  made  advances  to  himi 
owner ;  to  him  personally.     He  was  the 
person  to  whom  we  gave  credit.     Mr.  Ci 
well  told  me   he   thought   Mr.   Carter 
treated  him  badly,  but  what  his  reasons  y 
I  don't  remember.     All  the  advances  I  mi 
to  Carter  were  made  on  bills  of  ezchaoj 
G  was  a  collateral  security  for  those  bi 
We  frequently  get  such  documents.     It 
not  our  practice  to  get  instructions  to 
manager  at  the  gardens.     Mr.  Carter  sboi 
have  addressed  this  to   his   manager, 
should  have  signed  it.     I  intended  Mr. 
to  sign  one,  and  his  manager  the  other. 
intended  Carter  to  sign  the  one  he  sij^ 
and  we  filled  up  "  (this  was  with   refereD( 
to  some  questions  which  were  put  to  hii 
about  the  paper  not  having  been  signed 
the  manager  of   the   tea-gardens), 
one  he  signed  should  have  been  signed 
his  manager  at  the  tea-gardens.     Mr.  Ci 
objected   to   sign    anything    as   the   1< 
show  ;  but  subsequently  signed  that  one  (G] 
I    presume   he   objected    to   sign    anythtj 
that  would  go  to  his  manager.    I  presume 
now;  but  did  not  do  so  then.     I  have 
many  instances  similar  to  this.     I  really  di 
not  attach  much  importance  to  it,  as  Ithoogl 
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dealing  with  aa  honourable  man.  I  did 
^attach  mach  inn4)ortance  to  his  assign- 
bt.    1  wanted    some    document.     If   I 
^ed  on  it,  I  would  have  had  boih  signed, 
lied  some  security.     He  gave  no  reason 
it  what  is   set  out  in   his   letter  (X). 
dinary  course  the  two  letters  should 
ne(f.     Sw^jetimes  we  have  it  one  way, 
jmes  the  oft»£r.     The  ordinary  course 
iboth  should  W  signed.     It  is  generally 
Up  to  that  time  I  had  not  had  such  a 
ent  from  him.     On  previous  occasions, 
when  lea  was  made  and  coming  down 
It  was  before  any  tea  was  made.     I 
lid  have  given  money  if  he  had  not  signed, 
lugbt  Carter  was  an  honourable  man,  and 
Uhe  engaged  to  hold   i,ooo  maunds 
a  at  my  disposal,  he  would  do  so.     I 
,e  no  inquiries  at  all  about  Carter.      On 
own  statement  I  thought  him  sufficiently 
rcQland  honourable  to  make  advances  to. 


ofien  comes  without  the  bills.     We  give 
icmnity.     Sometimes  we  make  advances 
bills,  and   sometimes   without,   just   as 
tlie  convenience  of  the  borrower.     The 
it  usual  way  is  by  drafts.     We  generally 
itve an  assignment.  In  the  middle  of  the  tea- 
D,we  advance  on  bills  of  lading,  or  if  we 
w  the  parties,  they  say  they  will  send  us 
much  tea.     I  call  that  trusting  to  their 
lOur.    Our  firm  does  not  make  advances 
bom  covering  or  expectation  thereof.     I 
Per  intended    to   advance  the   money   to 
Iter  without  expectation  of  tea  of  Laojan 
ktdcns.    1  never  heard  anything  to  lead 
to  suppose   Carter  wanted   the  money 
ept  for  legitimate  purposes  of  his  garden. 
St  decidedly  we  would  not  make  advances 
speculations.     We  only  make  advances 
produce  received  for  sale.     It  is  usual  for 
educe  of  lea- gardens  to  be  hypothecated, 
"^  of  indigo-concerns.      We  have  carried 
,—  both  indigo-concerns   and   tea-gardens. 
|Tbere  is  nothing   in   their   produce   being 
fl^edged  to  put  us  on  inquiry." 

*  it  appears  to  me  that  the  question  in  the 
[ttseis  whether  this  transaction  was  within 
■fte  scope  of  the  authority  which  Carter  had, 
Jrwas  allowed  by  his  partners  to  appear  to 
«ve,  in  managing  and  conducting  the  affairs 
*l»d  business  of  ihe  partnership.  The  agree- 
ment, 1  think,  impliedly  authorized  him  to 
wndact  and  manage  the  matters  and  affairs 
^be  estates  in  his  own  name,  and  as  if  he 
the  owner.  It  was  to  be  subject  to  the 
*it  and  approval  of  his  co-partners;  but 
^p«blic  would  have  no  notice  of  this,  and 
*^ Prisons  dealing  with  him  would  not  be 


bound    to   ascertain    whether   what   he  was 
doing    was    assented    to    by    his    partners. 
There  was  no  provision  that  the  business  of 
the  cultivation  of  the  tea-gardens  and  dis- 
posal of  the  produce  should  be  carried  on  in 
their  names  or  in  the  name  of  a  firm,  so  that 
the  public   would   have   notice   that  Carter 
was  not   the  sole  owner.     Considering  the 
confidence  which  Mr.  Spink  placed  in  Carter, 
and  the  manner  in  which  Carter  conducted 
the  business  from  the  first,  I   think  it  is  most 
probable   that   it   was   the    intention    of  all 
parties  that  Carter  should  continue  to  conduct 
and  manage  the  affairs  and  business  of  the 
tea-gardens  as  if  he  had  not  parted  with  the 
half  share,  and  had  continued  to  be  the  sole 
owner. 

It  does  not  appear  to  me  that  there  is  any 
question  here  of  negligence  to  which  the  argu- 
ment before  us  was  partly  directed.  It  is 
a  question  of  actual  or  apparent  authority, 
and  whether  the  transaction  was  one  which 
the  owner  of  a  tea-garden  carrying  on  the 
cultivation  of  it  would,  in  the  ordinary  course 
of  business,  enter  into.  I  think  Carter  had 
authority  to  do  anything  which  an  owner 
and  cultivator  of  a  tea-garden  would  do  in 
the  ordinary  course  of  business.  And  cer- 
tainly, if  the  authority  was  not  actually  given 
to  him,  he  was  allowed  by  his  co-partners  to 
act  as  if  he  had  it. 

Then  the  only  question  is  whether  this 
transaction  was  in  the  ordinary  course  of 
business.  This  is  a  question  of  fact  to  be 
decided  according  to  the  evidence. 

In  Dickenson  w.  Valpy,  there  was  no  evi- 
dence of  usage,  and  in  the  absenc(v>f  it  the 
Court  could  not  say  that  it  was  necessary 
for  the  purposes  of  farming  to  draw  bills  of 
exchange. 

Now,  as  to  the  course  of  business,  we  have 
not  only  the  evidence  of  Mr.  Murdoch,  but 
also  that  of  Mr.  Williamson,  one  of  the 
defendants*  witnesses.  It  was  not  suggested 
to  us  that  Mr.  Murdoch  acted  in  any  way  in 
bad  faith,  or  not  in  the  course  of  his  business. 
It  is  evident  that  he  considered  the  trans- 
action as  an  ordinary  pne,  and  at  the  close 
of  his  evidence  he  said  :  "  It  is  usual  for 
produce  of  tea-gardens  to  be  hypothecated, 
also  of  indigo-concerns.  We  have  carried 
on  both  indigo-concerns  and  tea-gardens. 
There  is  nothing  in  their  produce  being 
pledged  to  put  us  on  inquiry." 

Mr.  Williamson,  a  member  of  a  firm  of 
tea-agents,  said:  "I  have  never  known* a 
private  tea-concern  to  borrow  money  against 
produce.  I  have  known  no  one  having  a 
share  only  do  so.    I  have  known  the  power 
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conveyed  by  power- of-attorney.  It  forms  a 
necessary  part  of  tea-business  if  you  want 
to  raise  the  money.  A  sole  partner  can  do 
it,  but  no  one  else,  unless  empowered  by 
power-of-attorney.  That  is  my  opinion  after 
20  years'  experience.  *  *  *  It  is  a  very 
usual  thing  with  private  tea-companies  to  do 
so,  if  they  want  money.  It  is  very  frequently 
done." 

It  is  clear  to  my  mind  upon  this  evidence 
that  the  transaction  would  have  been  accord- 
ing to  usage  if  Carter  had  been  the  sole 
owner  of  the  tea-gardens,  and  the  defendants, 
by  allowing  Carier  to  manage  them  osten- 
sibly as  sole  owner,  clothed  him  with  every 
authority  which  was  incidental  to  a  sole 
owner  in  that  business. 

In  Pickering  vs.  Busk,  15  East.  43,  Lord 
Ellenborough  says :  *'  Strangers  can  only  look 
to  the  acts  of  the  parties  and  to  the  external 
indicia  of  the  property,  and  not  to  the  private 
communications  which  may  pass  between  a 
principal  and  his  broker;  and  if  a  person 
authorize  another  to  assume  the  apparent 
right  of  disposing  of  property  in  the  ordinary 
course  of  trade,  it  must  be  presumed  that 
the  apparent  authority  is  the  real  author- 
ity." And  it  was  held  m  Freeman  vs. 
Loder,  11  A.  and  £.  592,  that,  if  a  person  is 
trading  in  his  own  name  as  the  agent  of 
another  with  his  knowledge  and  authority, 
his  contracts  are  binding  upon  the  person  for 
whom  he  is  trading,  until  the  latter  gives 
notice  to  the  world  that  he  has  revoked  the 
power  to  act  for  him. 

On  the  above  grounds,  I  think  that  the 
defendants  were  bound  by  the  agreement  of 
the  9th  o^  February  1872,  and  that  the  deci- 
sion by  Mr.  Justice  Macpherson  ought  to  be 
affirmed,  and  the  appeal  dismissed;  but,  asmv 
learned  colleague  is  of  a  different  opinion,^ 
think  it  should  be  without  costs. 


The  4th  December  1873. 

Present : 

Sir  James  W.  Colville,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Toda  Giras  Haks— Immoveable  Property— Li- 
mitation—Act  XIV.  of  1859,  s.  I,  els.  12  &  16. 

On  Appeal  from  the  High  Court  0/  Judica- 
ture at  Bombay. 

Maharana  Futtehsangji  Jaswantsangji 

versus 

Dessai  Kullianraiji  Hekoomutraiji. 

^n  a  suit  to  establish  plaintiff's  right  to  a  toda  g-iras 
bak  upon  defendant's  inam  village^  and  to  recover 


arrears  due  in  respect  of  that  hak,  the  substantial < 
tton  was  whether  the  suit  being  for  the  rccDverri 
*'  interest  in  immoveable  property"  fell  writbio  taei 
clause  of  the  tst  section  of  Act  XIV.  of  i^SQ*  «"' 
to  be  governed  by  the  i6tb  clause  : 

Held  that  the  determinatiun  of  the  question  dei 
upon  the  general  construction  to  be  given  to  the 
*•  immoveable  property  "  and  **  interest  in  iromoi 
property"  as  used  by  the  Indian  Legislature  ;  andi 
the  term  "  immoveable  property  "  ranu)reh«sds  alli 
would  be  real  property  accord  ma^roEng^lish  Law, 
possibly  more :  ^^ 

Hhld  further  that,   whatever  may  have    bce« 
origin  of  the  hak,  it  must  be  assumed  to  be  nowm 
to  receive  an  annual  payment  which  has  a.  legal  ixM 
tion  and  of  which   the  enjoyment  is   hereditary, 
that  the  liability  to  make  the  payment  is  not  pcr- 
but  attaches  to  the  inamdar  xirtutc  tenuree^ 

Held  accordingly  that  the  interest  of   the 
was  an  "  interest  in  immoveable  property  "  withial 
meaning  of  Act  XIV.  of  1S59,  and  that  the  suit  wT 
be  governed  by  the  limitation  of  2  years    provided 
the  clause  I'tn  of  section  1. 

Thb  suit  which   has  given    rise    to 
appeal  was   brought   by    the   appellant 
January    1865,   against  the    respKjndeat, 
establish  the  right  of  the  former  to  a 
giras   hak   upon  the    inam   villag-e    of 
latter,   and  to   recover   the   arrears    due 
respect  of  that  hak,  for  the  seven  years 
ceding  the  commencement  of  the  suit, 
annual  amount  alleged  to  be  payable  by 
respondent  10  the  appellant  is  501    rn| 
though  it  may  be  questionable  on  the  evidt 
whether  this  sum  is  the  gross  amount  of 
hak,    or  the    net   balance  after    deda< 
certain  small  payments  and  allowances 
other  persons   which    are  entered    in 
accounts. 

The  respondent  admitted,  as  his  father  i^ 
other  proceedings  had  admitted,  the  exisicoi 
of  the  hak,  and  that  it  had  been  paid  by 
inamdars  of  the  village  up  to  the  Samvi 
year   19 14   (corresponding   with    1857-5!?) 
but  coniended  that  his  father  had  then  pi 
periy  exercised  a  right  to  put  an  end  10  it 
and,  further,  that  the  present  suit  was  bam 
by  the  law  of  limitation. 

The  issues  settled  are  at  page  20  of  ih« 
Record  ;  but  the  only  one  which  is  to  be] 
considered  on  this  appeal  is  whether  ibe 
claim  is  within  the  appropriate  period  ofj 
limitation  or  not.  Of  the  remaining  issuer 
one,  which  is  no  longer  treated  as  material, 
was  disposed  of  in  tlw  appellant's  favour,  and 
the  others  have  not  been  tried. 

The  substantial  question  considered  inibc 
Court  below  was,  whether  the  suit,  being  odC, 
for  the  recovery  of  an  **  interest  in  immove-" 
able  property,"  fell  within  the  12th,  or  was 
to  be  governed  by  the  i6th,  clause  of  the 
ist  section  of  Act  XIV.  of  1859.  In  thej 
former  case,  the  period  of  limitation  wouW^^, 
be   twelve  years,  and  the    suit  would  be 
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ight  in  time ;  in  the  latter  case,  the  period 
timitation  would  be  only  six  years,  and 
I  salt  would  be  barred, 
le  determination  of  this  question  involves 
consideration  of  the   nature  of  a  toda 
hak.     A  good  deal  of  learning  on  this 
ct  is  to  be  found  in  the  case  of  the 
:ior  of  SW<U  vs.  Pestonjee   Rntonjee, 
lorris's  Cases  ^  the  Suddur  Dewanny 
r!ut  of  Bombay  (for  1855),  p.  291,  and 
case  of  Sumbhoolall  Girdhurlall  vs.  The 
tor  of  Surat,  8  Moore's  I.  A.,  p.   i,  to 
iheir  Lordships  have  been  referred, 
do  not  think  it  necessary  to  go  at  any 
into  this.     It  is  sufficient  to  state  that 
annual  payments,  although  originally 
led  by  the  Grasias  from  the  village  corn- 
ties  in  certain  territories  in  the  west  of 
by  violence  and  wrong,   and  in   the 
re  of  black-mail,  had,  when  those  lerri- 
fell  under  British  rule,  acquired  by  long 
a  ^tfoxz-legal  character  as  customary 
payments;  that,  as  snch,  they  were 
sized  by  the  British  Government,  which 
open  Itself  the  payment  of  such  of  them 
we  previously  payable  by  villages  paying 
i,  and  left  the  liability  to  pay  such  of 
as  were  payable  by  inam  villages  to  fall 
ic  inamdar.     And  since  the  decision  of 
^before-mentioned  case  in  the  8th  volume  of 
5,  ii  cannot  be  questioned  that  the  toda 
haks  of  the  former  class  constitute  a 
^nized  species  of  property    capable  of 
ition,  and  of  seizure  and  sale  under  an 
ition.  How  far  that  decision  may  govern 
ighis  of  an  inamdar,  and  some  of   the 
tions  raised  by  the  untried  issues  in  this 
itheir Lordships  abstain  from  considering, 
purpose  of  determining  the  question 
imitation,  it  must  be  assumed  that  the 
of  the  appellant,  if  not  barred,  has    a 
^  foundation. 

^bcquestion  to  which  period  of  limitation 

^  claims  are  subject  has  been  the  subject 

iral  decisions  in  the  Bombay  Courts. 

Je  earliest    of    these    being    the    case 

Collector   of    Surat    vs.   Tejoobawa 

.  rausungji,  which  is  set  out  at  p.  67  of 

Record,  does  not   materially  affect  the 

question.     \Vhen»   that    suit     was 

imenced,  Act   XIV.  of    1859   had    not 

into  operation ;   and.  under  the  law 

in  force  (the  Bombay  Regulation  V.  of 

1\  ibe  claim   was   subject  only  to  the 

»c  years'  rule  of  limitation,   whether  a 

glras     hak    was    in    the    nature    of 

>le  or  of  immoveable  property.    It  is 

Ikat  the  High  Court,  in  delivering  its 

W,  intimated  an  opinion  that,  whatever 


might  have  been  the  original  nature  of  that 
toda  giras  payment,  its  conversion  into  an 
annual  payment  out  of  the  Government 
treasury,  not  secured  or  chargeable  on  any 
particular  lands,  had  deprived  it  of  the 
character  of  immoveable  property,  if  it  ever 
possessed  that  character.  But  it  is  obvious 
that  this  dictum  has  no  application  to  a  toda 
giras  hak  payable  by  an  inamdar,  in  respect 
of  which  there  has  been  no  such  conversion. 
The  case  of  Furushram  Nurbheram  vs,  Syud 
Hossein  Wullud,  which  is  set  out  at  pp.  69 
and  72  of  the  Record,  is,  however,  in  point. 
There  the  question  arose  between  the  pur- 
chaser of  rhe  Grasias'  interest  in  a  toda 
giras  hak  at  an  execution-sale,  and  an 
inamdar;  and  the  law  of  limitation  to  be 
applied  was  k^  XIV.  of  1859.  The  Judge 
of  Broach  there  held  (and  his  decision  was 
affirmed  on  appeal  by  the  Hiijh  Court)  that 
the  claim  was  clearly  for  a  money-payment, 
and  that  the  case  must  be  decided  by  the 
1 6th  clause  of  the  ist  section  of  the  Statute. 

The  authority  of  this  last  case  has  been 
recognized,  and  its  ruling  adopted  by  each 
of  the  three  judgments  now  under  appeal. 

The  other  decisions  of  the  High  Court  of 
Bombay  which  have  been  cited  are  all 
distinguishable  from  the  present. 

That  of  the  Collector  .of  Surat  vs.  The 
Heiresses  of  Kirvabai,  2  Bombay  High  Court 
Reports  239,  seems  to  their  Lordships  to 
have  no  bearing  upon  the  question  before 
them.  The  only  questions  raised  in  it  were 
whether  a  toda  giras  hak  was  alienable, 
and  whether,  by  reason  of  its  falling  within 
the  definition  of  "  land  "  contained  ii^a  par- 
ticular statute  (which  it  did  not),  the  Court 
was  deprived  of  jurisdiction.  In  the  .case  of 
Bai^tsangji  vs.  Navanidaraya,  i  Bombay 
High  Court  Reports  186,  as  in  that  set  forth 
at  p.  67  of  the  Record,  the  law  of  limitation 
to  be  applied  was  the  Bombay  Regulation  V. 
of  1837;  and  what  the  Court  actually 
decided  was  that  the  right  to  the  desaigiri 
allowance  claimed  would  be  barred,  unless 
the  plaintiff  could  establish  the  receipt  of  a 
payment  on  account  of  it  within  twelve 
years.  The  Court,  no  doubt,  described  the 
^allowance  claimed  as  "  in  the  nature  of  one 
charged  upon,  or  payable  out  of  land.''  But 
whether  it  were  so  or  nbt  was  not  a  point  in 
issue.  Again,  in  Raiji  Manor's  case, 
reported  in  6  Bombay  High  Court  Reports, 
p.  56,  the  Court,  in  ruling  that  the  claim 
was  barred  by  the  six  years'  limitation,^ 
distinguished  it  from  the  last-mentioned  case 
on  the  ground  that  it  was  a  claim  for  a  pagdi  ' 
allowance,  which  was  a  mere  money-payment 


i8o 


Civil 


THK  WKCKLY   UPORTER. 


Jtulings. 


[VoL 


out  of  a  desaigiri  allowance,  and  not  like  the 
latter  in  any  sense  an  interest  in  land.  The 
san)e  distinction  may  exist  between  a  pagdi 
allowance  and  a  toda  giras  hak. 

The  case  of  Krishnabhat  Hiraganji, 
reported  in  6  Bombay  High  Court  Reports, 
p.  [37,  and  that  of  Purshotam  Sidheshvar, 
reported  in  9  Bombay  High  Court  Reports, 
p.  99,  both  relate  to  hereditary  offices,  and  not 
to  haks,  and  cannot,  therefore,  be  regarded  as 
directly  in  point,  although  the  principles 
which  they  lay  down  for  the  construction  of 
Act  XIV.  of  1859  are  important,  and  will 
have  to  be  considered  hereafter.  It  is,  how- 
ever, to  be  remarked  that,  in  the  latter  case, 
Chief  Justice  Weslropp,  at  the  close  of  his 
able  and  elaborate  judgment,  expressed  a 
strong  doubt  of  the  soundness  of  the  decisions 
which  had  ruled  that  claims  for  the  toda 
giras  haks  were  subject  to  the  six  years' 
rule  of  limitation.  This  being  the  state  of 
the  authorities  at  Bombay,  their  Lordships 
cannot  think  that  there  has  been  that  long 
and  consistent  course  of  decisions  which 
affords  grounds  for  treating  the  question 
under  consideration  as  concluded  by  authority, 
even  in  the  Courts  of  India. 

It  has,  however,  been  strongly  urged  on 
the  part  of  the  respondent  thai  this  appeal 
is  to  be  determined  by  the'  authority  of  their 
Lordships'  recent  decision  in  the  case  of 
Desai  Kullianrai  liakoomutrai  (the  present 
respondent)  and  the  Government  of  Bom- 
bay, 14  Moore's  I.  A.,  p.  551,  Their  Lord- 
ships cannot  accede  to  this  argument. 

In  the  case  so  relied  upon,  the  question 
of  limitation  did  not  arise.  It  is,  however, 
true  that  in  deciding  it  the  High  Court  of 
Bombay  had  held  that  the  respondent  had 
acquired  a  title,  by  positive  prescriptioi^  to 
the  hak  which  he  claimed  by  force  of  the 
1st  section  of  the  Bombay  Regulation  V.  of 
1827;  and  that  their  Lordships,  though 
they  upheld  the  decree  in  favour  of  the 
respondent  on  other  grounds,  intimated  that 
they  were  not  satisfied,  either  that  the  par- 
ticular hak  could  properly  be  said  to  be 
**  immoveable  property  "  within  the  meaning 
of  the  Regulation,  or  that  there  had  been 
such  an  enjoyment  of  it  for  thirty  years 
without  interruption  as  would  bring  the 
right,  if  in  the  nature  of  immoveable  pro- 
perty, within  the  operation  of  the  Regula- 
tion. This  was  the  expression  of  a  doubt 
rather  than  a  positive  decision.  Moreover, 
the  hak  then  claimed  differed  widely  from 
that  which  is  the  subject  of  the  present  suit. 
It  was  a  money-allowance  for  the  sustenta- 
tion  of  a  palanquin,  which  had  been  granted 


by  the  then  native  power   to   an   am 
of  the  respondent,  not  as  a  necessary 
dent  to  the  office  of  Desai,  but  as  a 
for  meritorious  service,  and  was  made 
able   by  the   native  Collector    out  of 
general  revenues  of  the  Pergunnah  of 
received  by  him.     As  such,  it  resembi 
annuity  granted  by  King  Cf^es  tfie 
out  of  the  Barbadoes  c^^s.  which, 
case  of  the  Earl   of   Stafford  vs.  B 
2  Ves.  Senr.,  p.  170,  Lord  Hardwickc 
be  *'  a  mere   personal   annuity,   havi 
relation  to  lands  and  tenements,  or  pai 
of   the   nature   of   a   rent   bv  any  m 
But,   however  that  may  be,  their  Lordi 
cannot  treat  the  decision  in  the  palki 
as   an    authority   on    the  present  qm 
which   they    will    now  proceed  to  coi 
upon  its  merits. 

The  learned   Counsel    for  the  apj 
have  argued,  on  the  authority  of  the 
mentioned  cases  of  Krishnabhat  Hi 
and  Purshotam  Sidheshvar,  andpani 
of  the  latter,  that  the   constrnction  d 
Statute  of  Limitation  must,  in  this  p 
case,   be  determined   by   the   light  of 
Hindoo  Law. 

According    to   the    report  of   the 
case  in  9  Bombay  High  Court  Reports, 
respondents  had  sued  to  recover  fron 
appellants  the  amount  of  fees  due  to  the 
of  the  hereditary  office  of  the  village 
(or  astrologer)  for  five  years.     The  s 
their  Lordships  conceive  must  be  tab 
import  that  the  right  to  hold   the  office 
matter  of  contest  between  the  parties; 
it  can  hardly  have  been  held  that,  bi 
the  hereditary  office  was,  in    conicmp 
of    the     Hindoo    Law,   of    the   nature 
immoveable  property,  fees  recoverable  bj 
admitted  holder  of  the  office  from 
whose  horoscope    he  might  have  cast, 
within  the  same  category.     The  case 
referred  to  a  Full   Bench,  partly  in 
quence  of  some  difference  of  opinioQ  bcti 
the  two  Judges  who  composed  the  dm 
Bench,  and  partly  on  account  of  a  sap] 
inconsistency  between  the  two  decisions 
ready  cited  from  the  6th  volume  of  tbe  Bom' 
High   Court    Reports,    which,    neverthel 
seem  to  their  Lordships  capable  of  stan< 
together.     The  judgment  of  the  Full  " 
was  given   by   Chief  justice  Westropp. 
fully  upheld  the  decision  in  KrisbnabW 
Kapabhat,  and  affirmed   the   correctDC«'1 
the  rule  there  laid  down  for  the  inn 
tationof  ActXIV.  of  1859,  section  1, 
12.     The   rule   is  shortly   this,  vis.^ 
inasmuch   as  the    term    ''  immovabk  p 
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|r "  is  not  defined  by  the  Act,  it  mnst, 
|D  the  question  concerns  the  rights  of 
kdoos,  be  taken  to  include  whatever  the 
poo  L.aw  classes  as  immoveable,  although 
I  sucli  in  the  ordinary  acceptation  of 
Inpord.  To  the  application  of  this  rule 
lb  proper  limits,  their  Lordships  see 
Ejection.  *^Uie  question  must,  in  every 
be  'whether  th^ subject  of  the  suit  is  in 
are  of  immoveable  property,  or  of  an 
t  in  immoveable  property;  and  if  its 
and  quality  can  be  only  determined 
Hindoo  Law  and  usage,  the  Hindoo  Law 
f  properly  be  invoked  for  that  purpose; 
Is,  in  the  two  cases  on  which  the  appel- 
I  relies,  Hindoo  texts  were  legitimately 
pi  to  show  that,  in  the  contemplation  of 
^doo  Law,  hereditary  offices  in  a  Hindoo 

Kinnity,  incapable  of  being  held  by  any 
a  not  a  Hindoo,  were  in  the  nature  of 
teveables.  And  those  decisions  receive 
onai  support  from  the  ist  section  of  the 
Imbaj  Regulation  V.  of  1827,  which 
pressly  declares  hereditary  offices  to  be 
inioveables,  an  enactment  which,  inasmuch 
^tt  relates  only  to  the  acquisition  of  a  title 
^  positive  prescription,  seems  to  be  unaffected 
»ActXIV.  of  1859,  ^^^  ^o  stand  unrepealed 
[the  Presidency  of  Bombay. 
iTbe   learned   Counsel   for  the  appellant 

K,  however,  insisted  on  the  authority  of 
decisions  that  a  toda  giras  hak  must 
(held  to  be  an  interest  in  immoveable  pro- 
bty,  because,  according  to  Hindoo  Law,  it 
knld  be  "  nibandha/'  Their  Lordships,  in 
itling  with  this  argument,  prefer  to  use  the 
bscrit  word,  inasmuch  as  they  do  not  think 
ix  "  corrody  "  is  a  very  happy  translation  of 
;  "  corrody "  being  a  word  of  medieval 
Bgin,  properly  signifying  a  peculiar  right, 
b.,  the  grant  by  the  royal  or  other  founder 
\  an  abbey  of  certain  allowances  out  of  the 
r?enues  of  the  abbey  in  favour  of  a  depend- 
Dt  or  servant.  (See  Ducange,  in  vcrbo : 
hzberbert  "Z?^  naturd  Brevium*'  p.  229, 
tit  "  de  corrodio  habendo/') 
Whether  a  toda  giras  hak  be  ''  niban- 
ha"  within  the  strict  sense  of  that  term  is, 
I  their  Lordships'  opinion,  a  question  not 
lee  from  doubt.  The  original  text  of  Yaj- 
l^valkya,  which  is  the  foundation  of  all  the 
iher  authorities  cited  by  Chief  Justice 
l^estropp,  implies  that  the  subject  rendered 
jythe  word  corrody  in  2  Colebrooke's  Digest, 
nacttum  xxxiv.,   is  something  created  by 

K  Grant  This,  too,  is  Included  in  Pro- 
Wilson's  definition  of  '*  Nibandha.'' 
Rat  the  word  in  the  Subsequent  glosses  on 
**  ^nyavalkya's  text  is  used  in  a  wider  sense 

Vol  XXI, 


may  be  due  to  the  want  of  precision,  for 
which  Hindoo  commentators  are  remarkable. 
It  is,  however,  unnecessary  to  consider  this 
point,  because  their  Lordships  are  of  opinion 
that  the  question  whether  a  toda  giras  hak 
is  an  interest  in  immoveable  property  within 
the  meaning  of  Act  XIV.  of  1859  is  one 
which  ought  not  to  be  determined  by  Hindoo 
Law.  It  appears  from  the  authorities  cited 
in  the  case  (reported  in  the  second  volume  of 
Morris's  Report)  that  the  Grasisas  were 
sometimes  Mahomedans,  and  therefore  that 
the  hak  may,  in  its  inception,  have  been  held 
by  a  Mahomedan.  It  is  certain  that,  as  these 
haks  now  exist,  they  may  pass  to,  and  be 
held  and  enjoyed  by,  Mahomedans,  Parsees,  or 
Christians ;  and  their  Lordships  think  that 
the  applicability  of  particular  sections  of  this 
general  statute  of  limitation  must  be  deter- 
mined by  the  nature  of  the  thing  sued  for, 
and  not  by  the  status,  race,  character,  or 
religion  of  the  parties  to  the  suit.  The 
period  of  limitation  within  which  the  claim 
is  barred  must  be  fixed  and  uniform,  by 
whomsoever  that  claim  is  preferred  or  resisted. 

The  determination,  therefore,  of  the  present 
question  depends,  in  their  Lordships'  opinion, 
upon  the  general  construction  to  be  given  to 
the  terms  "immoveable  property"  and 
"interest  in  immoveable  property"  as  used 
by  the  Indian  Legislature.  Their  Lordships 
cannot  think  that  the  former  term  is  identi- 
cal with  "  lands  or  houses."  They  conceive 
that  the  word  "immoveable"  was  used  as 
something  less  technical  than  "real,"  and 
that  the  term  "  immoveable  property  "  com- 
prehends certainly  all  that  would  be  real  pro- 
perty according  to  English  Law,and^S8ibly 
more.  In  some  foreign  systems  of  law  in 
which  the  technical  division  of  property  is 
in&  moveables  and  immoveables,  as,  e,  ^.,  the 
Civil  Code  of  France,  many  things  which 
the  law  of  England  would  class  as  "  incor- 
poreal hereditaments"  fall  within  the  latter 
category. 

Now,  what  is  disclosed  on  the  Record 
touching  the  nature  of  this  hak  ? 

The  plaint  claims  it  as  "  leviable  upon  the 
village  Mouzah  Kalam."  The  fair  inference 
from  the  written  statements  of  the  respond- 
ent is  that  the  hak  existed  and  was  regu- 
larly paid  by  his  father,  as  inamdar,  up  to 
the  ^ear  1857-58.  The  question  raised  by 
these  statements  as  to  the  right  of  the 
respondent  and  his  father  to  discontinue  the 
payments  is  one  to  be  determined,  not  upon 
the  issue  of  limitation,  but  on  the  trial  of  thtf 
other  issues  settled  in  the  cause.  The  evi-^ 
dence  taken  in  the  suit  shows  that  the  answer 
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of  Hakomatrai  (the  respondent's  father),  to  a 
question  addressed  to  him  in  1856  by  a 
native  official  to  the  effect  whether  there 
was  any  tod  a  giras  paid  for  the  Maharana 
of  Amud  on  account  of  the  village  of  Kalam^ 
was,  "There  are  payable  Broach  501  rupees 
for  the  toda  of  the  said  Rana  ^"  that  the  same 
Hukomutrai  described  the  money  paid  by 
him  on  account  of  this  hak,  in  his  deposition 
of  the  6th  of  November  1861,  as  ''the 
money  on  account  of  toda  giras  leviable 
upon  my  inam  village  of  Kalam/'  and  in  his 
deposition  of  the  4th  of  April  1862,  as  "the 
annual  amount  of  toda  giras  of  my  village 
of  Mouzah  Kalam ; "  and  further,  that  the 
payments  made  were  made  out  of  the  reve- 
nues of  the  village,  and  were  so  entered  in 
the  village  accounts. 

Taking  this  as  the  fair  result  of  the  evi- 
dence, and  considering  what  has  been  ruled 
touching  toda  giras  haks  in  the  case  in  the 
8th  Moore's  Indian  Appeals,  and  other  decided 
cases,  their  Lordships  are  of  opinion  that, 
whatever  may  have  been  the  origin  of  the 
hak,  it  must  be  assumed  to  be  now  a  right 
to  receive  an  annual  payment  which  has  a 
legal  foundation,  and  of  which  the  enjoyment 
is  hereditary ;  and  that  the  liability  to  make 
the  payment  is  not. personal  to  the  respond- 
ent, but  one  which  attaches  to  the  inam- 
darin  to  whosesoever  hands  the  village  may 
pass ;  or,  in  other  words,  that  the  hak  is  pay- 
able by  th«  inamdar  virtute  tenurcc.  This 
being  so,  their  Lordships  have  come  to  the 
conclusion  that  the  interest  of  the  hakdar 
does  possess  the  qualities  both  of  immobility 
and  of  indefinite  duration  in  a  degree  which, 
if  the  question  depended  on  English  Law, 
would  entitle  it  to  the  character  of  a  freehold 
interest  in,  or  issuing  out  of,  real  property 
(see  I  Cruise's  Digest,  p.  47,  Plac.  10);  thtt, 
upon  the  general  principles  of  construction 
applicable  to  an  Indian  Statute,  it  must  be 
held  to  be  "an  interest  in  immoveable  pro- 
perty "  within  the  meaning  of  Act  XIV.  of 
1859;  and,  accordingly,  that  the  suit,  having 
been  brought  within  twelve  years  after  the 
date  of  the  last  payment,  can  be  maintained. 

This  being  their  Lordships'  conclusion  on 
the  first  and  principal  question  argued,  it  is 
unnecessary  for  them  to  consider  the  second, 
viz,:  Whether,  upon  the  principles  enunci- 
ated and  enforced  in  such  cases  as  The  Dean 
and  Chapter  of  Ely  vs.  Cash,  15  M.  andW., 
Grant  vs,  Ellis,  9  M.  and  W.,  and  Owen  vs. 
De  Beauvoir,  16  M.  and  W.,  and  5  Exch.,  it 
^ught  to  be  held  that,  inasmuch  as  Act  XIV. 
of  1859  contains  no  express  words  to  bar  the 
right  as  well  as  the  remedy,  that  statute  can 


have  any  effect  on  the  appellant's 
except  that  of  preventing  him  from 
ing  more  than  the  arrears  for  the  six 
next  preceding  the  institution  of  the 
Their  Lordships  abstain  from  the  consi< 
tion  of  this  question  the  more  willii 
because  it  was  never  raised  in  the 
below ;  because  the  pleadingj^hesbit, . 
is  brought  to  establish  th^l^t,  as  weO 
recover  the  arrears,  asstfmes  that  the 
claim  is  subject  to  the  law  of  limii 
because  there  seems  to  be  a  consid^ 
body  of  Indian  authorities  which  support! 
assumption ;  and  because  the  limitation 
cable  to  claims  to  establish  rights  will, 
distant  date,  have  to  be  determined  bj 
more  carefully-drawn  Statute  of  Limi^ 
of  1 87 1,  which  is  soon  to  supersede 
1859. 

On  this  appeal,  their  Ia>rdships  will  hi 
advise  Her  Majesty  to  reverse  the  d< 
under  appeal ;  to  declare  that  the  ap| 
suit  is  not  barred  by  the  Statute  of  Lii 
tions,  but  was  brought  within  time, 
remand   the   cause  for  trial  on   its 
Their  Lordships  think  that   the   ap^ 
ought  to  have  the  costs  pf  this  appeaL 
costs  incurred  in  India  by  reason  of  the  . 
of  the  second  issue  should  be  dealt  withi 
the  Bombay  High  Court  in  the  usual 
the   final   determination   of  the  cause;': 
appellant  receiving  back  the  costs  (if 
which  he  may  have  paid  under  any  of 
decrees  reversed. 


The  17th  December  1873. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  Aii 

Judges, 

Arbitration-award— Code  of  Civil  Procei 
s.  327 — Appeals. 

Case  No.  200  of  1873. 

Miscellaneous  Appeal  from  an  order 
by  the  Additional  Subordinate  Judge 
Dacca^  dated  the  22nd  March  iSy^. 

Raj  Chunder  Rcjy  Chowdhry  and  others 
(Petitioners),  Appellants, 

versus 

Brojendro  Coomar  Roy  Chowdhry  and  othfim 
(Opposite  Party),  Respondents.  j 

Messrs,  Montriou  and  C  Jackson  aoA 
Baboos  Kalee  Mohun  Doss  and  0m9lji\ 
Chunder  Banerjee  for  Appellants. 
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i  Advocaie- General  and  Baboos  Sreenath 
Pact  and  iKfW  Chunder  Banerjee  for 
kespondenls. 

_/^.— Does  an  appeal  lie  from  the  refusal  of  a 
Court,  under  Act  Vlll.of  1859,  s.  327,  toordcr  an 
to  be  filed  ? 

jurt  was  held  to  have  done  right  in  refusing  to 
the  filing  of  an  award  which  was  not  complete 
-,  iTnd  wkt^j  as  a  whole>  the  parties  had  not 
to.  • 

kiboff .  J. — T^s  is  an  appeal  against  the 
of  the  Subordinate  Judge  of  Dacca, 
refused  to  order,  under  section  327  of 
Civil  Procedure  Code,   that  a   certain 
should  be  filed.     The  appellants  are 
.rties  who  tendered  that  award,  and,  on 
appeal  being  called  on,  a  preliminary 
iOn  is  offered    on    the    part  of  the 
dents  by  the  learned  Advocate-General 
effect  that  in  such  a  case  no  appeal 
It  must  be  admitted  that,  upon  several 
sections  of  this  Chapter  of  the  Civil 
ure  Code,  much  difficulty  has  arisen 
time  to  time,  and,  speaking  for  myself,  I 
that  my  mind  is  not  free  from  doubt 
to  whether  an  appeal  in  this  case  does 
iriy  lie.  On  the  whole,  we  are  inclined  to 
that  the  case  will  be  most  conveniently 
ned  by  the  Full  Bench  Ruling  in    15 
ly  Reporter,  and  that  an  appeal  under 
railing  ought  to  be  allowed.     But  this  is 
itter  on  which  it  is  not  necessary  that  we 
lid  express  any  decided  or  strong  opinion, 
we  are  quite  satisfied,  on  the  merits 
the  case,  that  the  appeal  ought  to  fail, 
le  were  several  objections  to  the  filing  of 
award,  any  one  of  which  almost  would 
been  sufficient  to  oblige  the  Court  to 
filing  it.     In  the  first  place,  there  is 
objection  upon  th&face  of  the  application, 
;h  is  brought  to  our  notice  by  the  learned 
Ivocate-General,  that  the  parties  tendered 
filing  and  for  enforcement,  not  the  whole 
d  entered  into  between  them  and  the 
isite  party,  but  only  a  portion  of  it ;  for 
stated,  towards  the  close  of  their  petition, 
,  in  dealing  with  a  portion  of  the  matter 
ed  to  him,  the  arbitrator  had  exceeded 
power,  and  that  they  were  not  therefore 
nd  by  his  decision  in   respect   of  that 
tetter.  . 

^  It  appears  to  us  that  the  Legislature  in 
'  lion  327  contemplated  the  submission  of 
award  complete  in  itself,  and  ^hich,  taken 
a  whole,  the  parties  should  agree  to.     This 
'  does  not  comply  with  that  requirement, 
consequently  the  Court  below  was  quite 
it  in  refusing  it  to  be  filed  under  section 
In  addition  to  that,  it  appears  that  the 
tcfcnce  was  not  made  by  the  parties  them- 


selves, but  by  a  Mookhtear,  who  considered 
himself,  as  he  says,  empowered  by  the  terms 
of  a  mookhtearnama,  which  has  been  read  to 
us.  It  seems  to  us  that  that  the  mooktear- 
nama  conferred  no  authority  to  make  any 
such  reference.  It  is  not  general,  but 
specific,  in  its  terms.  It  enables  the  parties 
named  therein,  who  are  several,  to  appear  and 
do  the  necessary  acts  in  Courts  of  Justice 
and  public  offices,  and  also  to  do  certain  other 
specified  acts.  It  contains  nothing  to  empower 
the  Mookhtear  to  deal  with  the  interests  of 
the  parlies  granting  the  mookhtearnama, 
and  in  our  opinion  contains  no  such  terms  as 
wbuld  cover  a  reference  to  arbitration.  As 
to  the  sufficiency  of  the  power  on  behalf  of 
the  minors,  we  are  also  not  prepared  to  say 
that  the  mookhtearnama  is  not  defective.  It 
is  much  to  be  lamented  that  the  Subordinate 
Judge,  in  giving  a  decision  on  this  point, 
should  have  fallen  into  a  serious  error  of 
fact,  because  this  error,  which  probably  could 
have  been  rectified,  on  application,  by  the 
lower  Court,  has  been  the  main  inducement 
to  the  parties  to  prefer  this  appeal.  If  the 
Subordinate  Judge  had  been  a  little  more 
careful  in  his  statement  of  the  facts,  he 
might  have  avoided  this  error,  and  then, 
probably,  the  parties  would  not  have  come  up 
to  this  Court.  As  the  case  stands,  we  think 
that  the  objections  taken  to  the  filing  of  the 
award  are  good,  and  that  the  lower  Court 
was  right  in  refusing  to  order  it  to  be  filed. 

The   appeal   is  therefore  dismissed  with 
costs — 20  gold  mohurs. 


The  i8th  December  1873.* 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Unstamped  Documents— Act  VIII.  of  1859,  a  zjo 

— ^Jurisdictioo. 

Case  No.  501  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rungpore,  dated  the  2^th 
September  i8'j2,  affirming  a  decision  of 
the  Subordinate  Judge  of  that  District, 
dated  the  28th  October  1871. 

Zumeerooddeen  Shah  Fukeer  (Plaintiff), 

Appellanty 

versus 

« 

Doorga  Kant  Surmah  Chowdhry  and 
another  (Defendants),  Respondents, 
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Baboo  Ashootosh  Dhur  and  Moulvit  Syud 
Murhumut  Hossein  for  Appellant. 

• 

Baboos  KaUe  Prosunno  Dutt  and  Kishen 
Dyal  Roy  for  Respondents. 

Where  the  first  Court  does  not  admit  as  evidence  a 
document,  because  it  is  not  stamped,  and  refuses  to  take 
the  penalty  proffered  with  reference  to  the  Code  of 
Civil  Procedure,  s.  130,  the  remedy  open  to  the  party 
aggrieved  is  to  make  the  refusal  a  ground  of  objection 
n  appeal.  Where  this  is  not  done,  the  High  Court  can- 
not, in  special  appeal,  interfere  on  a  mere  affidavit  con- 
taining a  one-sided  statement. 


Glover^  y. — ^This  was  a  suit  brought  by 
a  Farkeer  of  the  name  of  Zumeerooddeen 
Shah  to  recover  possession  of  an  elephant, 
which,  he  alleged,  had  been  forcibly  taken 
from  him  by  the  defendants  Nos.  3  and  i, 
Nil  Kant  and  Doorga  Kant,  in  Magh  1277. 
He  states  that  he  purchased  this  elephant 
from  one  Toofanee  Sircar  on  the  4th  of 
Bysack  1267  for  Rs.  431.  Doorga  Kant 
is  the  only  defendant  who  has  come  in 
and  made  any  answer  to  the  suit.  He 
says  that  the  elephant  belongs  to  him  and 
his  co-sharers,  one  of  whom  is  the  defend- 
ant Nil  Kant,  and  that  it  was  made  over  to 
the  plaintiff  by  Nil  Kant,  who  intended,  by 
that  arrangement,  to  keep  the  fact,  that  he 
had  purchased  the  elephant  from  the  joint 
family-funds,  a  secret,  and  thus  deceive  his 
co-sharer.  Both  the  Courts  below  ha^e 
decided  that  the  plaintiff  has  not  proved 
his  right  to  the  elephant. 

In  special  appeal  it  is  contended  that  the 
Moonsif!  in  the  first  place  was  wrong  in  not 
admitting  as  evidence  the  receipt  said  to 
have  been  given  by  Toofanee  Sircar,  by 
which  the  plaintiff  tried  to  prove  that  he 
bought  the  elephant,  simply  because  it  was 
not  stamped ;  that  he  ought,  under  section 
130  of  the  Procedure  Code,  to  have  taken 
the  regulated  penalty,  and  have  allowed  the 
document  to  be  put  in.  On  this  part  of  the 
case,  the  Judge  says  that  there  is  nothing  to 
show  that  the  penalty  was  ever  offered  by 
the  plaintifiF,  and  no  doubx  there  is  nothing  on 
the  record  to  show  this.  If  it  be  the  fact 
Ihat  the  plaintiff  was  willing  to  pay  the 


penalty,  and  that  the  Moonsiff  refosed  to 
It,  the  refusal   should  have   been  wx 
ground  of  objection  to  the  Judge  in  a] 
where  the  point  could  have  been  cleaxedj 
without  any  difficulty.    This  was  not 
and  at  this  late  stage  of  the  case,  wit 
any  other  material  before  us  than  an  affi< 
which  merely  contains  a  on^etded  Sal 
which  we  have  not  the  nieans  of  testing, 
should  not  be  justified  Tn   interfering 
the  Judge's  decision  on  the  point. 

Then  it  is  said  that,  considering  the 
cumstances  of  the  case,  and  as  the  plaii 
has  undoubtedly  been  in  possession  <^ 
animal  for  eleven  years  before  it  was  ts 
away    from    him,   the   onm  prohandi 
properly  speaking,  on  the  defendants. 

It  does  not  seem  that  any  question 
onus  was  raised  in  the  Courts  below,  or 
in  fact,  it  has  been  placed  exclusively  u] 
anybody  in  particular  in  this  case. 
Judge  has  considered  the  evidence  on 
sides,  and  he  has  found  that  the  plainti£F  h 
failed  to  prove  his  purchase  ;  and  farther, 
the  animal  was  bought  by  the  defendant 
the  funds  of  the  joint  family,  and  was 
over  to  the  plaintiff  in  trust. 

Then  it  is  said  that,  under  any  clrci 
stances.   Nil   Kant's  share   of    the 
ought  to  have  been  decreed  to  the  plaii 
as  Nil  Kant  ought  not  to  be  allowed  to 
advantage  of  his  own  wrong.     But  no  fi 
on  the  part  of  Nil  Kant  against  the 
members  of  the  family  can  affect  the  plaii 
iff,  and,  so  far  as  the  plaintiff  is  coQcem< 
there  has  been  no  fraud.     The  elephant 
either  bought  by  him  as  he  says,  or  given 
his  charge  by   Nil   Kant.     Nil    Kant   ms 
perhaps,  have  acted  in  fraud  of  his  co*shar< 
but  it  will  be  time  enough   to  inquire  ij 
this   when   his   co-sharers  bring  a  chi 
against  him,  and  there  is  no  fraud  as  betwi 
him  and  the  plaintiff.    The  plaintiff  eU 
to  prove  a  certain  state  of  facts  which 
altogether  failed  to  do,  while  the  defend] 
on  the  other  hand,  have,  in  the  opinion 
both  Courts  below,  proved  a  state  of  h 
quite   antagonistic   to    that  represented 
tbe  plaintiS.     There  is  no  error  in  law 
the  Lower  Appellate  Court's  decision, 
we  must  therefore  uphold  it.     The  si 
appeal  will  be  dismissed  with  costs. 
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The  22Dd  December  1873. 

I  Present : 

the  Hon'ble  Louis  S.  Jackson  and  W. 
\  Ainslie,  Judges, 


\ 


iasolTency— Act  VI 1 1,  of  1859,  s.  273— 
\         *  « Jurisdiction. 

Case  ]^^a^340  of  1873. 

\allaneous  Appeal  from  an  order  passed 
ike    Officiating    Judge    of  Hooghly^ 
ied  the  igth  September  i8yj. 

tisto  Lall  GossainQttdgment-debtor), 
Appellant, 

versus 

Joy  Gopal  Bysack  (Decree-holder), 
Respondent, 

"-x.  J,    W.  Lowe  and  C  Jackson  and 
Mohendro  Lall  Mitter  for  Appellant. 

r.  Z7.  Ingram  and  Baboo  Romanath 
Law  for  Respondent. 


>t  under   very   special  circumstances,  a  Judge 
:  mA  to  make  an  order  for  the  discharge  of  a  defend- 
nsder  Act  VI 1 1,  of  1059,  s.  273. 

who  voluntarily  brings  himself  into  the  Insol- 

mrt  in  Calcutta  is  incapable  of  applying  to  a 

Judge  for  a  discharge  under  the  above  section ; 

ty  which  he  may  be  possessed  of  within  the 

>nof  the  former  Court  not  being  subject  to  the 


fackson,  J. — ^This  was  an  application  to 
Judge  in  an  execution-case  under  section 
\f  in  which  the  Judge  refused  to  make  an 
ier  for  the  discharge  of  the  defendant, 
undoubtedly  a  matter  of  discretion,  and, 
>Qgh  the   law   allows  an  appeal  in  such 
it  has  been  held  that,  except  under  very 
ial  circumstances,  the  Judge  ought  not  to 
te  an  order  for  the  discharge  of  the  defend- 
Here  it  seems  that  the  Judge  was  not 
and   there  certainly  was  reason  for 
oot  being  satisfied^  that  the  petitioner  had 
le  a  fall   disclosure   of  the  whole  of  his 
rly  in  possession  or  i  n  expectancy.     The 
%  refers  to  a  particular  item  of  property 
ich,  on  the  face  of  the  evidence,  belonged 
^^  petitioner,  but  whichthe  did  not  include 
the  schedule  submitted  to  the  Judge;  and 
>ogh  the  Judge  does  not  say  so  in  express 
^s,  it  seems  that  that  circumstance  raised 
isaspiclon  in  his  mind  as  to  the  probability 
the  petitioner    having  other  properties 
ides  those  mentioned  in  the  schedule.     In 
^ioQ  to  that^  it  appears  that  the  petitioner, 
flaking  his  application  to  the  Judge,  and 
>re  the  Judge's  order  was  passed  thereon. 


voluntarily  brought  himself  into  the  Insol- 
vency Court  in  Calcutta  by  a  petition  made 
in  August  last.  It  has  been  held  that  section 
273  does  not  apply  to  a  case  of  insolvency 
where  the  whole  of  the  debtor's  property  is 
vested  in  the  official  assignee.  The  petitioner, 
therefore,  has,  by  filing  such  petition^  put  it 
out  of  his  power  to  apply  under  this  section. 
We  think  the  property  which  he  may  be 
possessed  of  within  the  jurisdiction  of  the 
Insolvent  Court  is  not  subject  to  the  other 
Court  executing  the  decree.  Under  these 
circumstances  we  think  that  no  ground  has 
been  shown  for  disturbing  the  decision  of  the 
Judge  refusing  to  discharge  the  defendant. 

The  appeal  is  dismissed  with  costs — five 
gold  mohurs. 


The  6th  January  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Bond-suit — Limitation — Usufructuanr        Mort- 
gage—Power of  Sale— Rights  of  Mortgagee. 

Case  No.  294  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Gya^  dated  the  2^th  Sep- 
tember J8y2^  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated 
the  4th  July  1872, 

Mussamut  Choharo  Dhamin  (one  of  the 
Defendants),  Appellant, 

versus  • 

Chumun  Lall  alias  Chumari  Lall  (Plaintiff), 
'»  Respondent, 

Baboo  Boodh  Sen  Singh  for  Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

Where  a  plaintiff  asks  for  reah'zation  of  money  due 
on  a  bond  by  a  decree  for  sale  of  the  property  mort- 
gaged by  the  bond,  the  suit  is  not  barred,  though 
brought  later  than  three  years  from  the  time  when  the 
money  became  repayable  and  was  not  repaid. 

An  usuf  cuctuary  mortgagee,  who  has  no  power  of  sale 
under  his  lease,  even  for  the  purpose  of  realizinc^  the 
money  due  to  him  from  the  mortgagor,  cannot  give  a 
third  party  a  power  of  sale  over  the  pro{>erty  in  respect 
to  his  own  debt.  The  utmost  he  can  do  is  to  assign  his 
rights  and  remedies  against  the  mortgagor ;  but,  what- 
ever the  character  or  extent  of  those  rights  and  reme- 
dies, they  cannot  be  pursued  in  a  suit  to  which  the 
mortgagor  is  no  party. 

Phear,  J, — Wk  think  that  this  case  ha'S 
not  been  satisfactorily  investigated  and  dealt, 
with  by  the  lower  Courts. 
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The  principal  facts  disclosed  by  the  evi- 
dence are  as  follow : — 

On  15th  May  1868  (Jeitb  1275)  one 
Lochun  Panday  Dhomi  borrowed  from  Lall 
Halwai  Rs.  75  at  the  rate  of  ^  anna  per 
rupee  per  month,  or  37^  per  cent,  per  annum, 
and  engaged  to  repay  the  principal  and 
interest  in  the  end  of  Cheyt  1276  F.  S. 

At  the  same  time,  to  secure  repayment  of 
this  money,  he  mortgaged  to  Lall  Halwai 
three  separate  parcels  of  birt  land,  each 
consisting  of  3  kanwas  in  area,  and 
empowered  Lalla  Halwai  to  realize  the  mort- 
gage-debt from  these  lands  in  the  event  of 
non-payment  at  the  stipulated  time. 

On  8th  December  1871,  Lalla  Halwai  sold 
his  right  under  this  transaction  to  the  pre- 
sent plaintiff,  Chumun  Lall. 

On  22nd  April  1872,  Chumun  Lall,  Lo- 
chun being  then  dead,  sued  Lalla  Halwai  and 
Mussamut  Choharo,  Lochun's  widow,  seeking 
to  recover  Rs.  185-11  under  the  bond 
of  May  1 868,  and  to  have  this  sum  of  money 
realized  by  sale  of  the  mortgaged  properties. 

The  first  Court  gave  a  decree  for  Rs. 
185-1 1  against  Mussamut  Choharo  alone,  and 
did  not  order  a  sale  of  the  mortgaged  pro- 
perty. 

An  appeal  from  this  decree,  which  Choharo 
preferred  to  the  Judge,  was  dismissed.  She 
therefore  prefers  the  present  special  appeal 
to  this  Court. 

Her  first  ground  is  that  the  suit  is  barred ; 
and  no  doubt,  so  far  as  the  suit  is  only  a  suit 
to  recover  money  due  from  Lochun  Panday 
or  his  Representative  on  the  footing  of  the 
unregistered  bond  of  1868,  this  objection  is 
good.  The  money  was  due  at  the  end  of 
Cheyt  1276(1*.^.,  the  middle  of  April  18^9), 
and  the  suit  was  instituted  on  the  22nd  April 
1872. 

Consequently,  the  decree  which  the  lower 
Courts  have  made  against  Choharo,  whether 
intended  to  be  operative  against  her  person- 
ally or  against  the  general  assets  of  her 
deceased  husband  in  her  hands,  is  invalid. 

Inasmuch,  however,  as  the  plaintiff  asked 
for  realization  of  the  money  due  on  the  bond 
by  a  decree  for  sale  of  the  property  mort- 
gaged by  the  bond,  and  as  a  suit  for  this 
purpose  is  not  barred,  the  Lower  Appellate 
Court  ought  not  to  have  confined  itself  to 
passing  an  invalid  money-decree,  but  should 
have  inquired  whether  or  not  the  plaintiff 
*'had  made  out  any  right  to  have  the  properly 
tf  in  suit,  or  any  portion  of  it,  sold  as  he 
claimed. 


Now,   on  referring  to  the  mortgfagt 
of    1868,  we  find  the  description  of  the 
parcels  of  land  as  follows : — 

Three  kunwas  of  birt  land  sitaated 
certain  hill,  which   Lochun  held    by 
of    the    purchase    of    the    right,    title, 
interest  therein  of  one  Sookram  Dhami. 

Three  kunwas  of  birt  land^eld  by 
under  a  deed  of  bhukhi^andak  ezecntedj 
Gopal   Dhami   on  oth  August  1864  (Sai 
1271). 

Three  kunwas  of  birt  land  held  by 
under  a  deed  of  bhukhubandak  execntedj 
the  said  Gopal  Dhami  on  27th  Janaaiy  il 
(Magh  1275). 

And    the    bhukhubandaks,    which 
handed  to   Lalla   Halwai   together  with 
bond,  and  which  are  put  in  evidence  byi 
plaintiff,   turn  out  to  be  merely  usafn 
leases,   each   for   one  year  only    withi 
power  of  sale. 

Thus  it  does  not  appear  that  Lochun 
self  had  any  power  of  sale,  with 
the  two  last   parcels,   even   for  the  pi 
of  realizing  the    money  which    was  di 
him  from   Gopal.     Certainly   he    coald 
give  Lall  Halwai  a  power  of  sale  over 
parcels   in  respect  to   his  own  debt. 
utmost  he  could  do  was  to  assign  to 
Halwai   all   his  rights  and  remedies  aj 
Gopal.   And,  probably,  the  words  of  the 
"realize   from  the  property"  are  best 
strued   by  taking  them  to  give  all  nec< 
powers,   not  merely   of  sale   only,    far 
purpose  of  making  the  property  available  I 
the  liquidation  of  the  debt  so  far  as  ~ 
could  give  them. 

If,   however,   we  assume  that  this  in 
stance  was  the  effect  of  his  bond  to 
Halwai,   even    then,  whatever  the  chj 
or   extent  of  these  rights  and  remedies, 
cannot  be  pursued   by  Lalla  Halwai,  or 
his  assignee   in  this  suit,  to  which  GopidJ 
no  party. 

Consequently,   it  appears  very  clear 
the  plaintiff's  own  case  that  he  is  not  in 
suit  entitled   to  a  decree  for  sale  of  eil 
of  the  two  parcels  of  land  lastly  mentii 
in  the  bond,  or  to  any  other  order 
regard  to  them.    • 

At  the  same  time  there  appears  to 
nothing  to  prevent  the  mortgage-debt 
being  well  charged  upon  the  remainii^  j 
kunwas  ;  and  the  extent  of  charge  seems  % 
be  the  amount  of  money  due  on  the  boot 
at  the  end  of  Cheyt  1276,  /.  ^.,  Rs.  128-144 
and  interest  thereon  from  that  date  I 
the  date  of  sale  at  a  resonabie  ra2e,;Si 
6   per  cent.,   or  so  much  thereof  as  n^iu 
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lud,  together  with  costs  of  suit.  There 
Ikt,  therefore,  to  be  a  declaration  to  this 
p,,  and  an  order  for  sale  within  two 
Hhs,  unless  that  sum  is  paid  beforehand. 
t  pkintifE  appears  to  be  contented  to 
1^  no  decree  against  Lalla  Halwai. 


\ 


The  6ih  January  1874. 

Present : 

Hon'ble   Louis  S.  Jackson  and   W. 
Ainslie,  Judges, 

It  of  Plaint— Defect  of  Parties— Act 
VIII.  of  1859,  S.I73. 

Case  No.  1321  of  1873. 

ml  Appeal  from  a  decision  passed  by 

\t  Additional  Judge  of  Backergunge, 

ied  the  28th  March   iSy^,  affirming  a 

mion    of  the    Subordinate  Judge   of 

irrtedpore,    dated    the    2'jth    September 

tab  All  Mollah  and  another  (Plainti£Fs), 
Appellants, 

versus 

>lam    Assad   Chowdhry   and    others 
(Defendants),  Respondents. 

m  Sreenath  Doss  and  Door g a  Mohun 
Doss  for  Appellants. 

W  Kashee  Kant  Sen  for  Respondents; 


nit  in  which  plaintiff  claimed  several  plots  of 
did  not  specify  the  boundaries  in  respect  of  one 


of  them,  it  was  held  that  the  proper  course  was  for  the 
Court  to  call  upon  the  plaintiff  to  amend  his  plaint. 

Where  a  suit  was  ready  for  hearing,  the  first  Court 
was  held  to  have  done  wrongs  in  dismissing^  it  on  the  tech- 
nical ground  that  persons  having  interest  in  the  subject- 
matter  had  not  been  made  parties ;  it  being  the  duty  of 
the  Court  to  take  action  under  Act  VIII.  of  1859,  s.  73. 

Jackson,  J, — The  pleader  for  the  special 
respondent  very  properly  admits  that  he  can- 
not support  this  judgment,  and  it  is  certainly 
lamentable  that,  after  a  plaint  has  been  filed, 
and  the  defendants  have  appeared,  when  the 
parties  filed  their  evidence,  and  examined 
their  witnesses,  and  after  a  local  inquiry  has 
taken  place,  the  plaintiff's  suit  should  be 
thrown  out  on  such  grounds  as  are  stated  in 
the  judgment   of  the   Court   below.     The 
first  ground  stated  by  the  Judge  is  that  in  • 
respect  of  one  of  the  three  plots  of  land  . 
claimed,  the  plaint  contains  no  boundaries.  / 
It  appears  that  the  plaintiff  sought  to  recover 
firstly,  plot  No.  i ;  nextly,  a  sf-annas  share 
of  plot  No.  2  ;  and  thirdly,  plot  No.  3.    The 
alleged   difficulty   is  in  respect  of  the  si- 
annas  share  of  plot  No.  2.     No  doubt  the 
plaintiff  might  have  been  in  the  first  instance 
called  upon  to  amend  his  plaint  by  setting 
out  the  boundaries  of  this  5^-annas  share, 
but  no  objection  was  then  taken  on  that 
score,  and  whatever  objection  may  have  been 
taken  seems  to  have  been  disposed  of  by  the 
result  of  the  Ameeu's  inquiry,  which  found 
the  boundaries  of  the  5i-annas  share  to  be 
those  given  in  the  solehnama. 

As  to    the   defect  of   parties,    i&  seems 

almost  incredible  that,  after  the  enactment  of 

section  73,  Act  VIII.  of  1859,  the  Judge 

sbpuld,  when  a  suit  is  ready  for  hearing,  and 

when  he  himself  has  failed  to  take  action 

under  that  section,  dismiss  a  suit  upon  the 

technical  ground  that  some  persons  having 

interest  in  the   subject-matter  of  the  suit 

have  not  been  made  parties.     If  it  were  at  all 

necessary,  it  was  the  duty  of  the  Court  to 

take  action  under  that  section,  and  bring  the 

proper  parties  on  the  record.     It  does  not 

appear  that  any  person  has  been  prejudiced 

by  not  having  been  made  a  party  to  this  suit,, 

and  the  dismissal  of  the  suit  on  such  grounds, 

so  many  years  after  the  enactment  of  the 

Code,  is   inexplicable.     The  judgments  of 

both  the  Courts  are  accordingly  set  aside, 

and  as  it  appears  that  exhibits  have  been 

filed;  and  witnesses  examined  on  both  sideS) 

the  case  is  remandeci  to  the  Lower  Appellate 

Court  for  a  decision  on  the  merits.   -The* 

^  costs  will  abide  the  result. 


S 


i88 


Civil 


THE  WEEKLY  REPORTER* 


Rulings, 


[Vol. 


The  13th  January  1874. 

Present: 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Execution — Bona  Fides. 

Case  No.  284  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan,  dated 
the  12th  July  iSjj,  affirming  an  order  of 
the  Moonsiff  of  Jehanabad^  dated  the 
20th  May  i8yj. 

Shaikh  Irshad  AH  (Judgment-debtor), 

Appellant, 

I 

versus 

Kadoo  Shah  alias  Golam  Kadir 
(Decreeholder),  Respondent, 

Mr,  M.  L,  Sandel  for  Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

Wherea  judgment-creditor,  finding  that  all  the  avail- 
able property  of  his  juderaent-debtor  has  been  made 
away  with,  sets  about  the  task  of  brin^^ing  back  the 
property,  the  question  whether  his  action  is  a  proceeding 
taken  to  enforce  the  decree  is  one,  not  of  law,  but  of 
fact,  to  be  determined  by  the  subsequent  conduct  of  the 
judgment- creditor  as  showing  a  bond-fide  intention  to 
execute  or  otherwise. 

Markby,  /.—In  this  case  it  appears  that 
the  decree  was  obtained  in  1862,  and  that  the 
first  proceedings  in  execution  were  taken 
in  August  1864.  Certain  objections  were 
then  tal^n,  which  were  disposed  of  finally  on 
the  i6th  of  May  1865.  On  the  iith  iJep- 
tember  1865,  the  decree-holder  was  directed 
to  proceed  with  his  execution  within  t^'o 
days,  but  he  took  no  further  step,  and,  on  the 
28th  of  August  1866,  the  case  was  struck  off. 

At  the  same  time  there  was  pending  against 
the  judgment-creditor  a  decree  obtained  by 
the  judgment-debtor  for  a  smaller  amount 
which,  under  section  209  of  the  Code  of  Civil 
Procedure,  the  judgment-creditor  was  bound 
to  set  off,  but  he  had  not  done  so. 

At  some  time  in  1866,  thejudgment-debtor 
attempted  to  transfer  his  decree  into  the 
name  of  some  other  person  (benamee  as  it 
is  called),  so  as  to  prevent  its  being  made 
available  to  the  judgment-creditor  for  a  satis- 
faction pro  tanto  of  his  own  decree.  The 
judgment-creditorthereuponobjected,and,on 

the  17th  August  1866,  that  is  to  say,  before 
the  execution-proceedings  in  this  suit  were 
-struck  off  the  file,   the   judgment-creditor 
succeeded  in  setting  aside  this  transfer. 


The  Moonsiff  held,  and  the  District  Ji 
apparently  agrees  with   him     (though 
grounds  of  his  decision  are  not  qaite 
that  the  action  of  the  judgment-credit 
which  he  prevented  the  attempt  of  the  ji 
ment-debtor    to    transfer    his     decree 
another  name  was  a  proceeding  takei 
enforce    the   decree  which  nhe    jad^ 
creditor  now  seeks  to  exepate.     The  pi 
case  turns  entirely  upon  this  qaestion. 
was  so,  the  present  application   is  in  tii 
otherwise  not. 

It  appears  to  me,  however,  that  this 
question  not  of  law  for  the  Coait  of 
appeal,  but  of  fact  for  the  Courts  beknrj 
think  it  impossible  to  say  as  a  matter  of 
that  action  taken  to  prevent  the  jad| 
debtor  from  making  away  with  bis 
may  not  be,  in  some  cases,  a  proceedh 
enforce  the  decree  within  the  meaning  of  I 
section.     If  an  application  for  execation 
made,  and  the  judgment-creditor  then 
covers  that  all  the  available  property  of  i 
judgment-debtor  has  been  made  away 
his  only  course  would  be  to  suspend 
execution-proceedings,  and  setabomthe 
of  bringing  back  the  property — a  task 
it  would  very  likely  take  more  than 
years  to  complete  ;  and,  if,  having  got 
the  property,the  judgment-creditor  pi 
to  execute  his  decree  upon  it,  I  shoald 
it  reasonable  to  say  that  he  had  been 
along  takingproceedingsto  enforce  his  d< 
On  the  other  hand,  if,  after  having  sa< 
in  bringing  back  the  property,  he  took 
steps  to  realize  his  debt,  I  think  I  sb< 
hold  in  the  absence  of  explanation  that 
judgment-creditor    had   all  along  no 
intention  to  execute  his  decree,  and  that 
proceedings  to  which  I  have  alluded 
taken,  not  in  furtherance  of  execation, 
only  in  order  to  keep  the  property  of 
judgment-debtor  available  tothejadgin< 
creditor  when  he  should  think  fit  toex< 
the  decree. 

From  these  observations   it  will  be 
that  it  is  not  impossible  that  I  shoald  bit 
come  myself  to  a  different  conclusion  u| 
the  facts  of  this  case,  but,  inasmuch  as 
question  was  one  df  fact,  the  decision  of 
Court  below  is  conclusive  and  cannot  be 
turbed  in  special  appeal. 

I  think  therefore  that  the  appeal  should J 
dismissed  with  costs. 

Birch,  J. — I  concur  in  thinking  that  vd 
ought  not  to  interfere  in  this  case.  It  seeml 
to  me  to  be  a  question  of  fact  whether  tbcj 
action  take  by  the  decree-holder  evinces  VI 
intention  to  keep  bis  decree  in  force.    Be 
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er  Courts  have  come  to  the  conclu- 
that,  in  acting  as  he  did,  the  decree- 
was  doing  his  best  to  keep  his  decree 
and  I   would  not  interfere  with  their 
in  special  appeal. 


The  Mth^nuary  1874. 
Present : 


Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
mstice^  and  the  Hon'ble  Louis  S.  Jackson, 
^wdge, 
I 

Ses  Judicata— Act  VIII.  of  1859,  s.  2. 

Case  No.  1536  of  1873. 

la/  Appeal  from  a  decision  passed  by  the 
"^fciating  Judge  of  Hooghiy,  dated  the 
th  April  fS^j,  affirming  a  decision  of 
Subordinate  Judge  of  that  District, 
ted  the  24th  June  i8y2, 

lib  Nath  Chatterjee  (Plaintiff),  Appellant, 

versus 

Nubo  Kisben  Chatterjee  and  others 
(Defendants),  Respondents, 

tioo  Mohinee  Mohun  Roy  for  Appellant. 

?j  Bama  Churn  Banerjee  and  Juggut 
Chundtr  Banerjee  for  Respondents. 

cause  of  action  in  a  suit  cannot  be  said  to  have 
heard  and  determined  in  a  former  judgment 
lit  was  put  in  issue  and  directly  determined.  Any 
%w  observations  merely  bearing  on  such  issue. 

By  opinion  incidentally  expressed,  cannot  be  con- 
ed a  finding  upon  the  issue  so  as  to  make  that 
nent  a    determination    of  the    cause  of    action 

Mnthe  meaning  of  A<ft  VIII.  of  1859,  s.  2. 


\Couch,  C,J,—^Y,  think  both  the  lower 
irts  have  put  an  erroneous  construction 
m  the  judgment  in  the  first  suit.  In 
Jrto  make  section  2,  Aft  VIII.  of  1859, 
>licable,  it  must  clearly  appear  that  the 
ise  of  action  in  this  suit  was  heard  and 
tennined  in  the  former  suit.     Now  Mr. 

pompson,  in  his  judgment  in  the  former 

says  that  all  that  he  considers  it  neces- 

to  determine  is  "  whether  the  plaint  is 

19  inexplicit  and  ambiguous  as  not  to  be 

iionsidered    cognizable — whether  plaintifiF 

^hold  defendant  Bijoy  responsible  for  the 

Fol.  XXI. 


"claim   brought  against   him— whether  the 
"back  and  current  rents  are   due   for   the 
"period  under  review,  and  recoverable  by 
"plaintiff  from  defendant  Bijoy."     What- 
ever the  issues  framed  by  his  predecessor 
may  have  been,  Mr.  Thompson  determined 
only  these  questions.     He  did  not  consider 
it  necessary  to  determine  anything  else.     He 
does  not,  in  any  one  of  these  questions,  deter- 
mine whether  the  plaintiff  had  a  cause  of 
action  against  the  persons  who  are  defend-^ 
ants  in  the  present  suit.     They  were,  it  is 
true,  made  parties  to  the  former  suit ;  but 
Mr.  Thompson  seems  to  have  considered  that, 
they  were  made  so,  not  for  the  purpose  of 
enabling  the   plaintiff  to  recover  anything 
from  them,  or  of  proving  that  they   were 
liable  to  the  plaintiff  for  anything,  but  pro- 
bably because,  as  has  been  suggested,  they 
were  interested  in  the  determination  of  the 
question  what  the  share  of  the  plaintiff  was. 
The  Judge,  :\Ir.  Prinsep,  appears  to  have 
considered  that  Mr.  Thompson's  judgment 
in  the  former  suit  did  determine  the  question 
whether  the  plaintiff  was  entitled  to  recover 
anything  from  any  of  the  defendants,  because 
there  was   an   issue   raising  that  question. 
There  was,  indeed,  amongst  the  issues  which 
were  framed  by  Baboo  Grish  Chunder  Ghose, 
one  of  that  kind,  but  Mr.  Thompson  had,  in 
his  judgment,  expressly  stated  what  he  was 
going  to  determine.     It  may  be  that  in  that 
judgment  there  is  a  finding  which  may  have 
some  bearing  upon  that  issue,  or  his  judg- 
ment may  contain  observations  applicable  to 
such  an  issue ;  but  he  did  not  directly  deter- 
mine it.     Any  opinion  which  he  may  have 
incidentally  expressed  cannot  be  considered 
a  finding  upon  the  issue,  so  as  to  make  his 
judgment  in  the  former  suit  a  determination 
of^the  cause  of  action  in  the  present  suit. 
It  appears  to  us  that  what  was  really  deter- 
mined  in   the   former   suit   is  whether  the 
plaintiff  could  not  recover  from  Bijoy.    This 
is  not  the  question  in  the  present  suit.     The 
question  now  is  whether  the  plaintiff  is  not 
entitled  to  recover  from  the  present  defendants. 
The  decision  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  suit  be  lemanded 
for  trial  upon  the  questions  raised  in  it.    We 
think  it  is  proper  to  add   that   we  do  not 
approve  of  the  manner  in  which  the  Judge 
has  spoken  of  the  decision  of  Mr.  Thomp- 
son.     Whatever   defects   there   may   be   in 
Mr.  Thompson's  judgment,  we  do  not  think 
it  was  proper  to  speak  of  it  in  the  terms 
which  the   Judge   has   used.      It  was   no; 
calculated  to  do  any  good.     The  costs  will 
follow  the  result, 

32— a 


190 


Civil 


THE  WEEKLY  REPORTER. 


Rulings. 


[VoL 


The  14th  January  1874. 

Presenl: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Ancestral  Property— Partition— Proprietary  in- 
terests of  Minors. 

Case  No.  11  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  2jth  September  18 J 2, 

Muddun  Gopal  Lall  (Defendant),  Appellant, 

versus 

Mussamut  Gowurbutty  (Plaintiff), 
Respondent, 

Mr.  C,  Gregory  and  Baboo  Chunder 
Madhub  Ghose  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Respondent. 

Until  a  division  of  ancestral  property  is  effected,  no 
piember  of  the  family  can  give  a  stranger  any  interest 
in  the  property. 

In  a  suit  by  the  mother  and  guardian  of  two  minors 
to  obtain  a  partition  of  joint  family-property  free  from 
the  encumbrance  which  the  father  and  the  other  sons 
had  put  upon  it,  wherein  a  third  party  was  co-plaintiff 
by  virtue  of  an  alleged  conveyance  from  the  plaintiff, 
the  Court  did  not  allow  such  party  to  remain  on  the 
record  as  co-plaintiff,  holding  that  the  mother  and 
guardian  could  not  give  him  a  right  of  suit  against  the 
other  members  of  the  family,  and  that  the  proprietary 
interests  of  the  minors  might  ultimately  be  prejudiced. 

The  following  order  was  passed  on  the  'jth 

January  18 j^, 

Phear,  J. — ^We  think  that  the  parties  to 
this  appeal  have  probably  been  somewhat 
misled  in  the  Court  below  by  reason  of  i£e 
very  vague  and  inaccurate  form  which  the 
Subordinate  Judge  gave  to  the  issues. 
Apart  from  the  plaintiff's  issues,  namely,  the 
issues,  first,  whether  or  not  the  property 
in  suit  is  the  joint  property  of  the  two 
minor  sons  for  whom  the  plaintiff  appears, 
and  the  father  and  the  elder  son,  second 
defendant,  constituting  together  a  joint 
family  under  the  Mitakshara  Law?  and, 
second,  if  it  is  so,  in  what  shares  are  they 
entitled  to  it;  the  principal  matter  of 
contest  in  the  case  is  the  right  of  the  present 
appealing  defendant  to  have  a  valid  charge 
upon  the  whole  estate  which  the  plaintiffs 
seek  to  divide.  It  hardly  seems  to  be  dis- 
*)puted  that  the  plaintiffs  are  entitled,  as  they 
^  say,  to  have  the  property  divided  as  between 
themselves   and   the   two   first  defendants. 


But,  although  this  may  be  so,  yet,  if  the 
gations   of   the  other  defendants   in 
suits  are  good,  then  this  division  of  the 
perty  must  be  subject  to  the  charges 
these  defendants  allege  that  thej  have 
the  whole  estate.     In  this  state  of 
after  the  right  of  the  plaintifiE  on  the 
of  the  minors  to  have  a  division  of  the 
perty  was  determined,  came  the  one  pii 
issue,  of  the  case  just  4!ientioned,    n 
whether  or  not  the  appealing  defen 
entitled  to  the  charge  which  he  sets  up 
8  annas  of  the  entire  estate,  as  against 
the  shareholders.    The  affirmative   of 
issue,  of  course,  as  has  been  already 
out  in  the  course  of  the  argument,  mosl 
upon  the  person  claiming  to  have  the  ci 
that  is,  upon  the  appealing  defendant, 
we  think,  as  far  as  we  can  judge  from 
materials  put  before  us,  that  the  ap 
defendant  was  prepared  to  give  eviden 
support  of  the  affirmative  of  that  issue, 
had  not  been  made  to  understand  that 
Court  did  not  call  upon  him  to  supix>rt 
issue.     The  Subordinate  Judge,  by  the  i 
locutory  orders  which  he  made  during 
hearing  of  the  case,  seems  to  have  given 
very  naturally  to  the  impression  on  the 
of  the  defendants  that  there  was  no  ne 
in   this   case  for   them  to  give  evidence 
support  of  the  particulars  of  their  clainu 

Under  all  the  circumstances,  then,  we 
that  they   ought  to  have  that  oppor 
afforded  them  (we  are  speaking,  of 
now  with  reference  solely  to  the  appe 
defendants),  and  that,  subject  to  the  re 
which  we  are  about  to  make  presently, 
case  ought  to  go  back  in  order  that  evid 
may  be   taken   upon   the    issue    just 
stated. 

But,  before  we  send  down  the  case  for 
purpose,  we  think  we  must  determine  whe 
the  plaintiff,  Ram  Pershad  Misser,  ought 
be  allowed  to  remain  on  the  record  joi 
with  the  mother  of  the  two  minors  as 
plaintiff  in  this  case.     He  claims  to  be  joi 
entitled  with  them  by  virtue  of  a  conve 
which  he  alleges  has  been  made  to  him 
the  mother  and  guardian  of  the  minors 
the  2-annas  share  out  of  their  8-annas  s 
of  the  entire  property.     It  seems  that 
conveyance,  by  the  nature  of  the  case, 
have  been  made  before  the  minors  had 
share  separate  from  the  rest  of  the  fi 
out  of  which  such  a  conveyance  could 
made.    The  very  ground  upon  which 
plaintiff  on  behalf  of  the  minors  seeks 
obtain  their  share  of  the  estate  clear  of 
incumbrances  put  by  the  father  upon.:*^^ 
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Id  serve  to  show  that  Ram  Pershad 
ller  can  as  yet  have  no  right  of  any  sort 
Fthe  property.  Until  the  division  is 
^ed,  no  member  of  the  family  can  give  a 
jer  any  interest  in  the  property.  If 
\ht  so,  we  ought  not  to  allow  Ram 
id  Misser  to  remain  on  the  record  as  a 
lintiif  jointly  with  the  mother  and 
ian  of  the  minors,  because  it  is  exceed- 
'Kkely  that,  in  the  event  of  his  becoming 
It  way  joint  decree-holder  with  her  in 
suit,  the  proprietary  interests  of  the 
would  ultimately  be  greatly  pre- 
5d.  This  Court  is  bound,  quite  irre- 
ive  of  any  objection  which  may  be  made 
parties,  to  take  care,  so  far  as  it  can, 
the  interests  of  the  minors  who  are 
Its  before  it  are  protected  and  insured, 
same  time,  as  the  learned  counsel  who 
ippeared  to-day  on  behalf  of  the  plaint- 
[fe  retained  jointly  for  all  of  them,  we 
that,  before  we  come  to  a  final  con- 
apon  this  point,  we  ought  to  give 
iPershad  Misser  an  opportunity  of  being 
separately  either  in  person  or  by  coun- 
The  learned  gentleman  who  appears  on 
of  the  minors  cannot  in  this  particular 
iy  appear  also  for  Ram  Pershad  Misser, 
the  question  is  whether  or  not  it  would 
detrimental  to  their  interests  that  he 
Id  be  allowed  to  remain  on  the  record  as 
plaintiff  with  their  guardian.  We  there- 
,  before  making  a  final  order,  must  direct 
the  farther  hearing  of  this  case  stand 
till  Tuesday  next,  in  order  that  Ram 
lad  Misser  may,  on  that  day,  have  an 
wtanity  of  being  heard  on  this  point. 

consent  of  parties,  let  the  like  orders 
made  in  the  other  two  cases,  namely, 
5.32  and  49  of  1873. 

Final  order, 

[fluar,  y. — The  only  question  which  we 

to  consider  now  is  whether  Ram  Per- 

by  virtue  of  the  conveyance  of  2 -annas 

of  the  property  which,  he  alleges,  he 

lined  from  the  mother  and  guardian  of 

minors,    became   jointly   entitled   with 

to  the  right  which   is  sought  to  be 

reed  in  this  suit.     It  appears  to  us  that, 

rithstanding    the    argument    which    we 

just  heard.  Ram  Pershad,  in  the  very 

It  which  he  has  joined  the  others   in 

ting  to  the  Court,  has  given  the  very 

reason  for  the  conclusion  that  he  is  not 

\ifm\y  entitled.    The  object  of  the  suit  is 

rdbtatn  a  division  of  the  property  free  from 

tQCQmbrance  which  the  father  and  the 

tons  have  pat  upon  it,  because,  as  is 


maintained  in  the  plaint,  the  father  and  the 
sons,  not  being  all  the  members  of  the  joint 
Mitakshara  family,  are  unable  to  put  any 
charge  upon,  or  give  a  third  person  any  right 
as  against,  the  estate,  unless  it  be  the  case, 
of  course,  that,  in  professing  to  do  so,  they 
have  been  acting  on  behalf  of  the  whole 
family,  and  the  incumbrance  upon,  or  claim 
against,  the  estate  created  by  them  is 
rendered  unavoidable  by  the  urgency  of  a 
family  necessity.  But  exceptional  cause  of 
this  sort  is  entirely  foreign  to  the  purposes 
of  this  division.  The  partition,  which  is  now 
sought,  and  the  right  to  claim  it  which  is 
said  to  have  been  created  in  favour  of  Ram 
Pershad,  is  not  founded  on,  or  attributable  in 
any  way  to  the  purpose  of  meeting  any 
family  necessity,  but  to  the  purpose  of 
realizing  the  special  right  of  property  which 
each'  individual  member  of  the  family  is 
entitled  to  assert  by  reason  of  being  member 
of  the  joint  family,  namely,  the  right  of 
having  a  division,  and  which  he  cannot  alone 
assign  against  the  rest  of  the  family. 

While  then,  on  the  one  hand,  the  guardian 
of  the  minors  denies  the  right  of  the  other 
members  of  the  family  to  impose  a  charge 
upon  the  estate,  and  brings  this  suit  on  their 
behalf  in  order  to  clear  away  such  charge, 
she,  on  the  other  hand,  assumes  a  siihilar 
right  on  the  minor's  part  by  conveying  to 
Ram  Pershad,  under  a  deed  of  sale,  a  second 
share  of  the  estate  without  any  privity  on 
the  pyart  of  the  other  shareholders,  and 
joining  him  with  the  minors  in  this  suit  for 
partition  against  the  other  members  of  the 
family.  The  most,  if  anything,  which  the 
guardian  of  the  minors  could  pass^o  Ram 
Pershad  be/ore  partition  of  the  estate,  would 
b^  a  right  as  against  them  to  claim  a  portion 
of  their  share  of  the  estate,  when  it  should 
be  called  into  being  by  partition.  She 
cannot  give  him  a  right  of  suit  against  the 
other  members  of  the  family. 

Then  Ram  Pershad  not  having  any  joint 
right  with  the  minors  in  the  matter  of  this 
suit,  we  think  that  he  ought  not  to  be 
allowed  to  remain  upon  the  record  as  co- 
plaintiff  with  them,  because,  in  the  event  of 
his  obtaining  a  decree  jointly  with  them,  he 
clearly  would  obtain  a  very  great  advantage 
as  against  them  in  the  event  of  their  having 
cause  at  any  time  hereafter  to  deny  and 
resist  his  right  to  obtain,  as  against  them,  the 
benefit  of  the  contract  which  has  been  made 
with  him  by  their  guardian  on  their  behalf. 
We  think  that  they 'ought  not  to  be  placed 
in  this  situation  of  disadvantage.  Whatever^ 
rights  the  conveyance  from  the  mother  and 
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guardian  may  have  given  to  Ram  Pershad, 
under  the  circumstances  which  have  occurred 
in  this  case,  ought  to  be  determined  independ- 
ently of,  and  ought  not  to  be  in  any  degree 
involved  in,  the  matter  of  this  suit.  We 
must  be  understood  expressly  to  abstain  from 
giving  any  opinion  whatever  upon  the  merits 
of  the  claim  which  Ram  Pershad  may  pos- 
sibly have  under  this  contract  against  the 
property  of  the  minors  hereafter,  when  the 
minors  shall  have  realized  that  property  by 
means  of  this  suit  or  otherwise. 

We  have  already  said  that  the  suit  must 
go  back,  but  we  now  add  that  the  record, 
before  it  is  sent  back,  must  be  reformed  by 
striking  out  the  name  of  Ram  Pershad  from 
the  plaint. 


The  i6th  January  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Title — Adverse  Possession— Estoppel. 

Case  No.  98  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the    Officiating   Judge    of  Bhaugulpore^ 
'  dated  the  21st  January  iSyj, 

Ram  Runjun  Chuckerbutty  (Plaintiff), 

Appellant^ 

versus 

The  Deputy  Commissioner  of  Sonthal  Per- 
gunnahs  for  the  Court  of  Wards,  on 
behalf  of  the  estate  of  Mussamut  Sheo 
Soon^uree  Kooeree,  and  others  (Defend- 
ants), Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Mr,  C.  Gregory  and  Ba6oo  Unnoda  Persffad 
Banerjee  for  Respondents. 

In  a  suit  agfainst  S  and  G,  to  recover  possession  with 
mesne-profits,  plaintiff  claimed  the  land  as  part  of  an 
estate  (M)  which  belonged  to  him  and  his  ancestors  by 
the  title  under  which  it  was  held,  and  had  been  in  their 
possession  very  lonff  under  that  title;  and  that  he  had 
held  the  property  as  of  rijj ht  adversely  to  S  or  any  one 
else  for  a  period  which  sufficed  to  give  him  a  title. 

The  lower  Court  made  Government  a  party,  and  find- 
ing that  plaintiff's  father  had  repeatedly  taken  from 
Government  a  farm  of  the  villages  in  question  after 
they  bad  been  declared  not  to  be  a  portion  of  M,  but  of 
a  resumed  talook,  concluded  that  plaintiff  was  estopped 
by  the  conduct  of  his  father : 

Held  that  Government  ought  not  to  have  been  made 
a  party,  for  plaintiff  did  not  couch  his  plaint  in  any 
degree  adversely  to  Government;  and  that  the  father's 
acts  were  no  estoppel  to  the  plaintiff  such  as  to  prevent 
him  from  instituting  the  present  suit  against  S  and  G  : 
•  Held  that,  if  plaintiff's  po^ession  was  simply  that  of 
a  tenant,  then  his  right  of  suit,  if  any,  would  be  against 
» the  Government  for  damages  for  wrongful  ejectment, 
and  not  against  third  parties. 


Phear^  J, — This  suit  has  been  del 
by  the  Court  below  against  the  plaintiff 
a  preliminary  issue ;  and  we  think   that 
decision  of  that  Court  is  erroneous,  and 
be  set  aside,  and  that  the  suit  most  be 
back  to  be  tried  upon  its  merits  as  bet 
the  plaintiff  and  the  original  defendants. 

The  plaintiff  sued  certaixp  persons  of 
first  part,  whom  we  may  call  the  Singhs, 
Mr.   Grant   of  the  seclfnd   part,  to  r 
possession  of  certain  property,  together 
damages  in  the  shape  of  mesne-profits 
and  in  respect  of,  the  period  daring 
he  says  he  had  been  dispossessed.     He 
that  he  was  entitled  of  right  to  the  in 
diate  possession  of  the  lands  which  are 
subject  of  suit,  as  proprietor,  and  be 
his   title   upon   two   grounds :    In   the 
place,  he  said  that  the  land  in  question 
part  of  a  certain   estate   termed    Ta 
Mahomedabad,  and  belonged  to  him  and 
ancestors  by  the  title  under  which  that 
was    held;   and   further,    that   he   and 
predecessors  had  been  in  possession  of  it 
a  very  long  period  under  that  title  nntii 
was  himself  dispossessed  by  the  second 
defendant.     The  second  ground    was 
independently  of  the  tide  just  mentioned, 
had   held  this  property  as  of  right  adv 
to  the  proprietors,  if  the  Singhs,  first 
defendant,  or  any  one  else  not  himself, 
the  real  proprietors  of  it  for  a  period  w 
sufficed,  under  the  Statute  of  Limitation, 
give  him  a  title.     And  he  finally  said 
his  father  having  had  possession  of  this 
perty,  and  after  his  father  himself  as  a  mi 
he  was  dispossessed   by  Mr.   Grant, 
assumed  a  right  to  dispossess  him   as 
lessee  of  the  Government  in  April  1862. 

It  was  objected  by  the  defendant  that 
plaintiff's  suit  was   barred   by  the  Ac: 
Limitation ;  and  also  that  he  was  esto; 
from  bringing  this  suit  by  reason  of 
conduct  of  his  father  in  taking  certain  ^ttl^ 
ments  from  the  Government. 

The  lower  Court  thought  it  neces^ry 
make  Government  a  party  to  this  suit, 
finding  that  the  plea  of  limitation  was 
made  out,  it  arrived  at  the  opinion  that 
conduct  of  the  father,  as  alleged,  was  such 
to  estop   the   son  from   bringing  this  s 
And  accordingly  it  dismissed  the  suit 
costs  as  regards  all  the  defendants. 

The  mode  in  which  the  estoppel  wa»i 
thought  by  the  Judge  to  be  made  out  is  thai; 
explained  by  him : — 

"  But,  though  not  barred  by  limitation^  Jl 
"  appears  to  me  that  the  plaintiff  is  cleadf 
"  precluded  from  proceeding  with  the  prcsc  " 
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186  by  the  acts  of  his  father  in  taking  a  |  to  see  that  any  matter  of  estoppel,  such  as  to 


inn  of  those  villages  from  Government 
her  they  had  been  declared  not  to  be  a 
iDrtion  of  Mahomed abad,  but  liable  to 
isessment    as    being    a    portion  of  the 


prevent  the  plaintiff  from  instituting  this 
suit  against  the  Singhs  and  Mr.  Grant,  arises 
out  of  these  acts  of  the  father,  and  therefore 
we  think  that  the  decision  of  the  lower 
^med  estate  of  Talook  Sunkura.  The  \  Court  is  wrong,  and  that  the  case  must  be 
ioe  is  one  to  which  the  doctrine  of  estoppel  \  sent  back  to  be  tried  on  its  merits. 
post  undoubtedly  applies.  The  Collector  We  further  think  that  the  Government 
lad  declared  the  villages  to  be  liable  to  ought  not  to  have  been  made  a  party  to 
pksessment  as  par^f  Talook  Sunkura,  and    the  suit  by  the  lower  Court.     The  plaintiff 

put   forward   in    his   plaint   a  claim  of   an 

entirely  private  nature  against  the  defendants 

whom  he  sued ;  and  no  decree  which  the 

Court  could  in  this  suit  have  passed  between 

him  and  the  defendants  whom  he  sued  would 

have  prejudiced  the  Government  in  its  rights 

in  any  way  whatever.     Nor  does  it  seem  to 

ssioner,  thus  showing  that  he  did  not  |  us  that  the  plaintiff  couched  his  plaint  so  as 

limit  or  acquiesce  in  the  order,  and  it  1  in  any  degree  to  favour  the  view  that  he  was 

y  be,   looking  at  the>  circumstances  of    taking  up  a  position  adverse  to  the  Govern- 

case,  that  this  first  settlement  may  have    ment.     No  doubt,  in  one  part  of  his*  plaint, 

n  made  under  pressure.     But  we  find    he  says  that  he  is  entitled  to  these  lands  by 

risto   Cbunder   in    i860,   after  the  final    virtue  of  a  title  which,  as  regards  Govern- 


ps  next  step  in  the  ordinary  course  would 
kve  been  to  eject  plaintiff's  father  from 
be  possession  he  had  in  them.  Plaintiff's 
pher,  to  avert  this  ejection,  takes  the  vil- 
^es  in  farm  as  being  part  of  Talook 
inkura.  It  is  true  he  appealed  against 
Collector's  order  to  the  Special  Com- 


Ler  of  the   Special  Commissioner  had 
rn  passed,  again  obtaining  a  settleipent 


ment,  was  considered  a  lakhiraj   title;  but 
he  also  in  another  part  of  his  plaint  says  that. 


these  villages,  and  again  the  year  after  \  even  if  he  was  under  an  obligation  to  pay 
applying  for  a  fresh  settlement.  With  a  <  revenue  to  Government,  and  to  submit  to  an 
succession  of  continued  acts  such  as  these  |  assessment  of  these  lands  by  Government, 


More  us,  in  each  of  which  he  clearly 
admitted  that  the  villages  were  not  part  of 
Hahomedabad,  but  part  of  Talook  Sunkura, 
•nd  when  we  see  that  these  acts  of  sub- 
mission induced  the  Government  to  continue 
]bm  in  possession,  it  would  be  most  unjust 
DOW,  were  his  son  allowed  to  advance  afresh 
the  plea  which  Baboo  Kishen  Chunder 
withdrew  in  1853,  namely,  that  these  five 
villages  are  part  of  his  decennially-settled 
^estate  of  Mahomedabad." 

But  the  Judge  abstains  from  mentioning 
pe  person  in  regard  to  whom  it  would  be 
pjust  that  this  suit  should  be  brought.  It 
pi  dif&cult  to    understand   how    the   lower 


still  he  had  the  proprietary  right  to  posses- 
sion, on  which  he  based  his  suit  as  against 
the  defendants  whom  he  sued.  This  being 
so,  it  was  an  unnecessary  embarrassment  to 
the  parties  in  this  case  to  put  the  Govern* 
ment  upon  the  record  at  all.  And  it  does 
not  appear  that  the  plaintiff  at  any  stage  of 
the  proceedings  asked  the  Court  to  do  so. 
And  therefore  in  our  view  it  is  not  fair  and 
equitable  that  he  should  be  madf,  as  the 
lower  Court  has  ordered  him,  to  pay  the 
costs  of  the  Government. 

It  is  not  necessary  for  us  now  to  discuss 

the  reasoning  upon  which  the  lower   Court 

has  founded  its  opinion   that  the    plea    of 

^rt  supposed  this  equity  to  arise  on  behalf '  limitation  is  not  made  out.     No  doubt,  the 


|pf  the  defendants  or  any  of  them.  These 
Bicts  on  the  part  of  the  father  may  possibly 
^  doubt  be  valuable  evidence  as  bearing 
[)ipon  the  merits  of  the  case;  but  it  does  not 
'^^ar  to  us  that  out  of  them  arises  any 
tottsideration  to  the  effect  that  it  would  be 
i^hcqaitable  to  allow  the  plaintiff  to  put  for- 
*^yard  a  true  case,  simply  because  his  father 
I  done  these  acts.  The  Government  does 
appear  to  have  been  injured  by  them  in 
way;  nor  does  it  seem  that  the  Singh 
pendants  were  misled  by  these  acts  into 
^Q^g  a  course  which  a  decision  in  favour 
?the  plaintiff  in  this  case  would    make 


Judge  came  to  that  opinion  upon  a  some- 
what narrow  view  of  the  nature  and  extent 
of  the  plaintiff's  claim.  But,  taking  the 
claim  in  its  full  extent,  and  considering 
merely  the  question  whether  or  not  the 
possession,  which,  the  plaintiff  says,  he  and 
his  predecessor  had  been  enjoying  as  pro- 
prietors for  a  long  period,  came  to  an  end 
more  than  1 2  years  before  suit,  we  must  hold 
upon  the  facts  which  are  before  the  Court 
that  the  plaint  is  brought  within  time. 

It  has,  on  the  part  of  the  defendants,  been 
pressed  somewhat  urgently  upon  us  that  the 
possession  of  the  plaintiff's  father  for  somtf 


!l^udicial  to  them.  In  short,  we  are  unable   considerable  portion  of  the   period   upon 
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which  the  plaintiff  relies,  was  not  possession 
as  proprietor,  but  as  a  tenant  under  a  lease 
from  the  Government,  and  that  that  posses- 
sion duly  came  to  an  end.  Whether  this  is 
so  or  not  is  a  matter  of  fact  which  has  not 
yet  been  inquired  into.  But  it  is  a  fact 
which  bears  upon  the  merits  of  the  plaint- 
iff's case,  and  not  upon  the  issue  of  limit- 
ation. If  it  be  true  that  the  possession 
which  the  plakitiff  alleges  was  a  possession 
of  right  as  proprietor,  was  not  such  posses- 
sion at  all,  but  simply  possession  as  a  tenant 
of  the  Government  to  whom  the  land 
belonged,  then  the  right  of  suit,  if  any, 
which  remained  to  the  plaintiff  upon  the 
events  stated,  would  be  a  right  of  suit 
against  the  Government  for  damages  for 
having  turned  him  out  wrongfully ;  and  not 
a  right  of  suit  against  third  parties  for 
possession  of  the  lands  as  proprietor. 

We  direct  that  the  name  of  the  Govern- 
ment be  taken  off  the  record  as  defendant, 
and  we  direct  further  that  the  decision  of 
the  lower  Court  be  reversed,  and  the  case 
remanded  for  trial  between  the  plainiiff  and 
the  original  defendants. 

We  make  no  order  for  the  costs  of  the 
Government,  because  we  are  of  opinion,  as 
has  already  been  mentioned,  that  the  plaintiff 
is  not  liable  to  pay  them;  nor  indeed  has 
any  cause  been  shown  why  any  other  party 
should  pay  them  in  the  Court  below  or  in 
this  Court. 

We  reserve  the  question  of  costs  as 
bet\^een  the  plaintiff  and  the  original  defend- 
ants to  abide  the  event. 


The  22nd  December  1873. 

Present :  • 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges, 

Judgment-creditors— Appeal— Attachment- 
Act  VIII.  of  1859,  s.  271. 

Case  No.  232  of  1873. 

JMiscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  the  2^'Pergun- 
nahs,  dated  the  2jrd  June  i8yj, 

Jugobundhoo  Shah  Poramanick  and  others 
(Decree-holders),  Appellants, 

versus 

The  Official  Assignee  (Judgment-debtor), 

Respondent. 

Mr,  C,  Jackson  and  Baboo  Romanath  Law 
♦  for  Appellants. 

Baboo  Kalee  Prosunno  Dutt  for  Respondent. 


A  second  attachiajr-creditor,  whose  claim  to 

Eroceeds  had  been  disallowed  by  the  District  Ji 
avingf  appealed  to  the  High  Court,  it  was  bdd 
though  it  was  in  form  an  appeal  against  the  judfi 
debtor,   it  was  in  substance  a  questioo  betweem 
creditors,  and  in  such  a  matter  no  appeal  coald  be  F 
Where  the  execution-sale  has  taken  place,  the  s 
attach ing-creditor  and  others  are  equaily  entttledy 
Act  VI 11.  of  1859,  s.  27i»  to  a  rateable  dist  ' 
the  surplus  proceeds ;  no  other  than  (^e  first 
creditor  having  any  right  to  have  his  daim  satisfied] 
full. 

Jackson,  J, — This  is  an  appeal  agaiast 
order  of  the  Officiating  Judge  of  the  24-r 
gunnahs  made  in  execution- proceed ii 
These  proceedings  were  in  execution  arii 
out  of  several  decrees  obtained  against 
Ootsubanund  Shaha.  It  appears  that 
judgment-debtor  had  belonging  to  hii 
quantity  of  jute  deposited  in  certain  sci 
houses.  The  principal  matter  oat  of  w] 
this  case  arises  was  a  quantity  of  jute  al 
firstly,  by  Chunder  Sekhur  Shah  on  the 
May,  and,  secondly,  by  Jugobundhoo 
on  the  9th  May.  On  the  15th  of  the 
month,  the  vesting  order  was  made,  and 
property  vested  in  the  Official  Assignee, 
the  first  attaching  creditor,  Chunder  Sdt 
Shah,  was  paid  in  full.  The  other  credi 
Jugobundhoo  Shah,  thereupon  sajs  that 
as  the  second  attaching  creditor,  was  enl 
to  have  his  claim  likewise  satisfied,  so  fari 
the  surplus  proceeds  go,  and  this  claim  of  1 
having  been  disallowed  by  the  District  Ju( 
the  present  appeal  is  made.  The  lea 
counsel  who  appears  for  the  appellant- 
have  not  had  the  benefit  of  any  argni 
on  the  opposite  side — relies  on  a  case  ini 
Bombay  High  Court  Reports,  page  149, 
case  of  Henry  Gamble,  Official  Assigi 
against  Bholageer  Guru  Mangir  Gosain 
others,  which,  he  contends,  recognizes  tl 
rights  of  subsequent  attaching  creditors  ai 
the  first  attaching  creditor  is  satisfied.  N< 
the  first  thing  to  be  observed  in  this  ap| 
is  that,  although  it  is  in  form  an  appeal 
an  execution-creditor  against  the  judgnu 
debtor,  it  is  in  substance  a  question  bet^ 
rival  creditors,  one  of  those  creditors,  Ja< 
Lail  Shaha,  and  indeed  others  also,  havi] 
obtained  decrees,  and  taken  out  executi( 
previous  to  the  orc^er  for  distribution  of 
surplus  proceeds.  It  has  been  frequent 
held  in  this  Court  that  no  appeal  can 
heard  as  between  rival  decree -holders.  Fi| 
that  reason  alone  probably  this  appeal 
fail,  but,  as  the  other  point  has  been 
we  think  it  right  to  give  an  opinion  on 
point.  This  question  arises  under 
tion  271  of  the  Civil  Procedure  Code. 
Code,  while  it  expressly  declares  that 
first  attaching-creditor  is  to  Ue  satisfied  1 
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iprovidef  ihal  the  "  surplus  shall  be  dis- 
PUled  rateabiv  amongst  any  oiher  persons 
I.  prior  to  ihe  order  for  such  disiri- 
I,  may  have  taken  out  execution  of 
;s  against  the  same  defendant,  and 
obtained  salisfaciion  thereof,"  It  makes 
iction  between  creditors  who  have 
ihe  prsperiy  which  his  been  sold, 
other  creditors  who  have  taken  oui 
Con.  In  the  Sbmbay  case  the  appeal 
"  the  High  Court  was  not  an  appeal  in 
ion-proceedings,  it  was  a  regiihr 
from  the  judgment  in  a  suit  ttroughi 
;  Official  Assignee  against  various 
ion-creditors  to  try  the  question  of 
rights.  Throughout  the  report  there 
ibiDg  to  show  that  any  sale  took  place  in 
tion,  and,  antil  the  sale  had  taken  place 
!  instance  of  the  first  crediior,  ii  was 
llain  what  the  rights  would  be  ;  because, 
rediior  withdrew  his  claim,  the 
lid  be  the  first,  and  would  be 
(dto  have  his  claim  saii^hed  in  full,  and 
aid  be  the  case  wiih  the  other  subse- 
crediiofs.  It  seems  to  us  that,  wheie 
le  hid  taken  place,  the  second  auachin^' 
MS  and  others  are  equally  entitled, 
rsection  271.  10  a  rateable  distribution 
iiHirplus  proceeds,  and  that  the  secdon 
tva  right  to  any  other  attaching  crudilor 
I  the  KtsI  10  have  his  claim  satisfied  in 
ft  ^Ve  think,  therefore,  that  this  appeal 
:•!  be  dismissed. 

The  6ih  January  1S7+. 

|The  Hon'hle  Louis  S.  Jackson  and  W. 
I  Ainslie,  JuiIl;,'s. 

Hune-profits— Interest  on  Costs. 

Case  No.  296  of  1^73. 


P 


UoHtout  Appeal  f ram  an  nithr  p.\ 
^ubordinali    Judge    of   Jm 
Iht  2iil  May  /#;j. 

0  Doss  Roy  {Judgment-debtor; 
Appellant, 


fcF.Stepiiens  [Decree-holderi,  R^'P'inde. 

'r.  M.  M.  Ghost  and  BabM  Bich.ir.tm 
Mookerjee  for  Appellant. 

h  Bimgihie  Dhur  Sen  for  Respondei 

tiSubordlnilejudge,  in  EivinBefTECt  lu  a  dcci 
aiidbnn  taken  under  a  dFCrccnt  ihc  Ml 


Court,  he  wai  held  to  have  done  right  in  (pvinf;  mesne* 
proRls,  although  thcM  were  not  expressly  awarded  by 
ihe  Privy  Council. 

Interest  was  held  to  have  been  erroneously  allowed 
on  costs  of  proceedings  In  the  Privy  Council,  where  the 
decree  of  Her  Majesty  in  Council  was  silent  on  the  point. 

Jackson,  J. — This  is  an  appeal  arising 
out  of  execution-proceedings.  The  plaintiff 
brought  a  suit  to  recover  certain  property,  and, 
by  a  decree' of  the  Principal  Sudder  Ameen, 
he  was  declared  entitled  to  a  portion  of  that 
property.  On  appeal  the  High  Court  varied 
that  decree,  and  declared  that  the  plaintiff 
was  entitled  to  the  whole  of  that  property. 
On  further'appeal  to  England,  the  decision  of 
ihe  High  Court  was  reversed,  and  that  of  the 
Principal  Sudder  Ameen  was  restored.  The 
order  of  Her  Majesty  in  Council  was  in  these 
word.i  r  "The  decree  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal  of  the 
5th  December  1 864  be  and  the  same  is  here- 
by reversed  with  /'224-0-6  sterling  costs,  and 
that  the  decree  of  the  Principal  Sudder  Ameen 
of  Zillah  Jessore  of  the  25th  April  1664  be 
and  the  same  is  hereby  affirmed  with  costs." 
On  this  the  Subordinate  Judge,  who  now 
takes  the  place  of  the  Principal  Sudder  Ameen 
of  Jessore,  in  giving  effect  to  the  decree  of 
Her  Majesty  in  Council,  ordered  the  restitu- 
tion of  the  property  taken  by  the  plaintiff 
under  ihe  decree  of  the  High  Court  with 
wassilat,  and  has  also  ordered  that  the  defend- 
ant shall  obtain  interest  on  the  costs,  both 
of  the  Court  of  first  instance  and  of  the 
Privy  Council ;  but  he  has  disallowed  the 
costs  of  the  proceedings  of  the  High  Court 
as  not  being  expressly  awarded  by  the  order 
in  Council.  ^ 

The  plaintiff  appeals,  contendingin  the  first 
place  that  there  is  no  warrant  for  the  Court 
injexecution  giving  the  defendant  mesne- 
profils.  A  decision  of  this  Couit  has  been 
referred  to,  but  it  appears  to  us  that  this 
matter  is  in  fact  governed  by  the  decision  of 
the  Judicial  Committee  in  the  case  of  Rajah 
Leelanund  Singh  vs.  Maharajah  Lakshmi- 
pat  Singh."  The  Judicial  Committee  there 
held  that,  although  the  decree  had  only 
ordered  the  delivery  of  the  land,  the  mesne- 
prolits  flowed  naturally  therefrom,  and  this 
Court  ought  to  have  given  them  to  the 
decree-holder,  and  it  seems  to  follow  that,  on 
the  same  principle  on  which  restitution  takes 
place  as  to  the  lands  erroneously  given  by 
Ihe  order  of  the  High  Court,  the  mesne-pro- 
fits  ought  also  to  be  given.  As  to  the  precise 
amount  of  the  mesne- profits,  we  do  not  see; 
that  any  adjudicatid'n  has  taken  place,  and 
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we  do  not  think  therefore  that  we  have  to 
consider  that  point.  The  plaintiff  also  com- 
plains that  interest  on  costs  of  the  proceed- 
ings in  the  Privy  Council  has  been  allowed, 
for  which  there  is  no  provision  in  the  decree. 
The  respondent  does  not  contest  this  point, 
and  it  is  clear  we  think  that,  as  the  decree  of 
Her  Majesty  in  Council  is  silent  on  the  point, 
the  respondent  is  not  entitled  to  any  interest 
upon  the  amount.  But,  where  he  is  ordered 
to  obtain  the  costs  of  the  proceedings  in  the 
Court  of  the  Principal  Sudder  Ameen,  there 
we  think  the  ordinary  rule  in  such  cases 
should  be  followed,  and  as  interest  would  run 
on  the  original  decree,  it  must  also  run  in 
execution. 

As  to  the  objection  of  the  respondent 
under  section  348,  it  appears  to  us  that  the 
Subordinate  Judge  misreads  the  order  in 
Council  when  he  says  that  ''  the  order  is 
"  silent  with  regard  to  the  costs  incurred  by 
"the  decree-holder  in  the  High  Court.*' 
The  order  runs  thus:  "That  the  decree  of 
the  High  Court,  &c.,  dx.,  be  and  the  same  is 
hereby  reversed  with  costs  : "  those  costs  are 
the  costs  of  the  Privy  Council,  **and  that 
the  decree  of  the  Principal  Sudder  Ameen 
be  and  the  same  is  hereby  affirmed  with 
costs."  These  words  *'  with  costs "  must 
have  some  meaning.  They  could  not  refer 
to  the  costs  of  the  Privy  Council,  because 
those  costs  had  been  already  awarded  spe- 
cifically. They  could  not  refer  to  the  costs 
of  the  Principal  Sudder  Ameen's  Court, 
because  the  simple  aflirmation  of  his  decree 
carrying  costs  would  be  sufficient,  and  no 
special  mention  of  the  costs  of  that  Court 
would  Iffe  necessary.  Those  words  "  with 
costs"  therefore  must  relate  to  the  affirma- 
tion of  the  Principal  Sudder  Ameen's  decree 
^nd  the  dismissal  of  the  appeal  against  tHlt 
decree,  which  the  Judicial  Commiitee  declares 
would  have  been  the  proper  order  for  the 
High  Court  to  make,  and  the  costs  therefore 
given  in  that  clause  must  be  the  costs  of  the 
proceedings  in  which  the  Principal  Sudder 
Ameen's  decree  was  first  impugned,  that  is, 
the  costs  of  the  High  Court  in  Bengal.  We 
are  bound  to  assign  a  meaning  to  the  words 
"with  costs,"  and  we  have  done  so;  but  we 
are  not  bound  to  go  further  and  say  that  the 
costs  must  also  include  interest  upon  the 
costs.  We  therefore  so  far  modifv  the  decree 
of  the  Subordinate  Judge  as  to  declare  that 
the  defendant  will  be  entitled  to  his  costs  of 
appeal  to  the  High  Court,  but  without 
interest,  and  we  think  4hat  we  ought  not 
further  to  complicate  these  proceedings  by 
allowing  the  costs  of  the  present  appeal. 
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The  8th  January  1874, 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Moj 

yudges. 

Sale  of  Ancestral  Property— 01))ifi:ation  of 
chaser — Consolidation  of  Cascs-rji 
—Rights  of  Parties.        - 

Cases  Nos.  43  to  48  of  1873. 

Regular  Appeals  from  a  decision  passed 
the    Officiating  Judge  of  Tirhoot^ 
the  gth  August  i8y2. 

Soorendro  Pershad  Dobey  (Pauper  PlainI 

Appellant, 

versus 

Nundun  Misser  and  others  (Defendants] 

Respondents. 

Bab  DOS  Auhinash    Chunder    Banirjee 
Hem  Chunder  Banerjee  for  AppeilaoL. 

The  Advocate- General,  Mr.  G,  Gregi 
Baboos  Annoda  Pershad  Ba\ 
and  Nil  Madhub  Bose,  and  Moonsk 
Mahomed  Yusuf  and  Abdool  Baret 
Respondents. 

In  justifjring  the  purchase  of  ancestral  property* 
purchaser  is  not  bound  to  prove  the  fact^  that  faj 
necessity    actually    existed ;    it    is    sufficient     if 
establishes  that  he  made  bond-fide  inquiry  into 
matter,  and  was  in  that  inquiry  reasonably  led  to 
pose  that  the  necessity  did  exist. 

When  several  cases  are  before  a  Court,  and  the 
ject  of  suit  and  the  defendants  vary  with  each  case, 
Court  has  no  authority  to  order  them  to  l>e  tried  as 
case  against  the  will  of  the  parties ;  and,  without 
consent  of  all  the  parties,  no  such  consolidation  cat 
effected  by  the  Court  as  to  make  the  evidence  giveal 
any  party  in  one  case  evidence  in  all  the  cases. 

The  parties  to  a  suit  which  is  bein^  tried  in  a 
of  first  instance  have  a  ri^ht  to  insist  upon  havtn|[ 
the  advantages  which  attach  to  a  public  hearing^  of 
whole  case  and  the  examination  of  all  the  witnesses 
open  Court  before  the  Judge  who  is  to  judicially 
mine  the  matter  in  dispute  between  them,  although 
may,  either  expressly  or  impliedly,  consent  to  the 
being  determined  by  a  Judge  who  has  not  been  pn 
throughout  the  trial,  and  to  his  taking  into  coasi< 
tion  evidence  which  ha&not  been  given  before  htm. 

Phear,  y. — These  six  cases  have  come 
to  us  under  such  circumstances,  and 
respective  records  are  so  imperfect,  that 
find  ourselves  unable  to  deal  with  them  ii| 
appeal.     The  principal  facts  of  one  of  th< 
No.  43  of  1873,  may  be  mentioned  by 
of  illustration. 

The  property,  which  is  the  subject  of 
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8  originally  property  belonging    to    the 

iinti£F's      grandfather.       It     passed      by 

Kent,  under  the  Mitakshara  Law,  to  the 

MDtiff's  father,  and  has  been  obtained  by 

i    Maharajah     of    Darbhungah,     whose 

presentatlve  the  third  defendant  is,  by  virtue 

[Onder  colour  of  a  sale  made  in  execution 

-a  decree  at   the  instance  of  one   Ram 

1  Misser   against  the  plaintiff's  father. 

plainti£F  allegeiMhat,  at  the  time  of  this 

Iction-sale,  the  minor  was  a  child,  member 

|stly  with  his  father  of  the  joint  family  to 

b  the  property  in  suit  belonged  under 

Mitakshara  Law.     And   he   says  that, 

er  these   circumstances,   the   alienation 

ted  at  the  auction- sale  in  ex<scution  of  a 

al  decree  for  money  against  his  father 

e  passed  no  title  to  the  defendant  No.  3. 

The  defendant,  on  the  other  hand,  main- 

d  that  the  sale   was  had  under  such 

umstances  as  gave  the  purchaser  a  valid 

under  the  Mitakshara  Law. 

We  ought  to  have  said  that  the  defendant 

Id  not  admit  that  the  plaintiff  was,  at  the 

lie  of  the  sale,  joint  with  his  father  in  the 

qoyment  of  this  property. 

In  this  state  of  the  case,  the  first  issue 

Bch  arose  between  the  parties  was  this, 

tly,  was  the  plaintiff,  at  the  time  when 

property,   which  is  the  subject  of  suit, 

sold  to  the  defendant  No.  3,  a  joint 

ber  with  his  father  of  a  Hindoo  family, 

itied    in    that    capacity    to    t|)e    enjoy- 

t  and  possession  of  this  property  as  being 

erty    of    the    joint    family    under    the 

shara  Law  ?    And,  in  the  event  of  that 

e  being   found   in   the   affirmative,   the 

d  issue  would  be,  was  the  sale  to  the 

dant  No  3  effected  in  order  to  meet  a 

ily  necessity  existing  at  the  time  of  the  sale  ? 

And  we  are  of  opinion  that  the  affirmative 

this  latter  issue   would   rest    upon   the 

eodant;  although  no  doubt  a  Court  of 

ity  would  be  bound  to  consider  in  his 

our  that  that  affirmative   is   sufficiently 

blished     between    the     parties,    if    the 

endant  show  that,  at  the  time  of  the  sale, 

made  all  reasonable  enquiry  relative  to 

existence  of  the  necessity,  and  in  the 

^OQfse  of  that  enquiry  obtained  information 

Much  reasonably  led  him  to  suppose  that 

necessity  existed.     In  other  words,  it 

not  be  necessary  for  him,  in  order  to 

>rt  the  affirmative  of  this  issue,  to  prove 

facts  of  family  necessity  actually  existed. 

would  be  sufficient  if  he  establishes  that 

ttade  hand-fide  enquiry  into  the  matter, 

'  was  in  that  enquiry  reasonably  led  to 

that  the  necessity  did  exist. 

Vol  XXI. 


The  other  cases,  we  are  told,  resemble  the 
case  No.  43  in  their  essential  features.  Now, 
the  course  which  the  Courts  below  have 
taken  with  -regard  to  all  these  cases  has 
been  apparently  (so  far  as  we  can  understand 
what  there  occurred)  to  try  them  all  together 
as  if  they  were  one  case.  We  find  an  order 
in  page  17  of  the  paper-book,  in  case  No.  44, 
running  in  the  following  words :  ''  As  this 
"  case,  and  cases  Nos.  4,  5,  6,  7,  8,  and  9,  are 
''  3imilar,  it  is  deemed  proper  to  proceed 
"  with  and  try  them  together.  Accordingly, 
''  it  is  ordered  that  all  the  cases  be  simultane- 
"ously  tried,  and  that  a  copy  of  this 
''  proceeding  be  put  up  with  the  record  of 
"  each  case." 

It  is  not  quite  clear,  upon  the  terms  of  this 
order,  whether  the  Subordinate  Judge  who 
made  it  intended  the  seven  cases,  whi<$h  are 
the  subject  of  the  order,  to  be  tried  as  one 
case,  or  merely  to  be  tried  successively  one 
after  the  other.  Undoubtedly,  inasmuch  as 
the  subject  of  suit  and  the  defendants 
varied  with  each  case,  he  had  no  authority 
to  order  them  to  be  tried  as  one  case  against 
the  will  of  the  parties.  And,  although  it 
seems,  from  subsequent  proceedings,  to  be 
found  in  the  different. records  that  a  partial 
amalgamation  was  attempted  to  be  made  of 
the  cases,  still  there  has,  at  the  same  time, 
been  throughout  a  show  of  keeping  them 
separate,  because  in  several  of  the  cases  we 
find  an  application  made  by  the  plaintiff  to 
have  the  evidence,  which  he  had  given  in 
one  case,  taken  as  if  it  had  also  been  given 
in  the  other  cases.  We  infer  from  this  that 
there  was  not,  in  fact  at  the  outset,  a  consoli- 
dation of  all  six  cases  into  one  by  cotisent  of 
all  parties,  and,  without  such  consent,  no  such 
consolidation  could  be  effected  by  the  Court 
as*to  have  the  effect  of  making  the  evidence 
given  by  any  party  in  one  case  evidence  in 
all  the  cases.  After  the  order  which  has 
been  referred  to  was  made,  the  several  suits 
appear  to  have  come  on  for  hearing  before 
the  Subordinate  Judge,  Baboo  Grish  Chunder 
Ghose,  and  witnesses  were  examined  by 
that  Judge  continuously  or  in  some  con- 
tinuity down  to  the  26th  April  1872. 
When  the  case  had  got  to  that  stage,  for 
some  reason  or  other  which  is  not  before  us, 
the  District  Judge  transferred  all  six  cases 
to  his  own  Court,  and  proceeded  from  that 
time  to  take  the  evidence  of  witnesses  in  the 
different  cases;  and  he  finally  passed  the 
judgment  between  the  parties  which  has 
been  appealed  agaiixst.  " 

Now  it  is  hardly  necessary  for  us  to  remark^^ 
that  the  Judge  could  have  no  jurisdiction  ' 
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whatever  to  take  up  and   entertain  a  suit  '  Icind,   indeed   no  application  of   this   k 


which  was  already  being  duly  proceeded 
with  and  in  the  course  of  being  tried  and 
heard  by  the  Subordinate  Judge — a  Court 


seems  to  have  been  made  with  regard  to 
defendants.  The  consequence  is  that 
now     have    six     records    before    us. 


competent  so  to  hear  and  determine  it.     He    regard  to  which  we  are  perfectly  unable 
could   only  obtain  power  as  between   the  j  satisfy  ourselves  to  what  extent  the  evidi 


parties  to  do  so  by  their  actual  consent 
given  expressly  or  impliedly.  Even  if  there 
had  been  any  doubt  as  to  the  law  upon  this 
point,  it  is  obvious  that  it  would  be  a  proceed- 
ing pregnant  with  much  risk  of  miscarriage 


of  justice  for  a  Judge  against  the  will  of  the    sions  of  fact  upon  a  considerable  bodf 


scattered  over  the  different  records  is 
perly  available  and  proper  to  be   used 
each  of  the  several  cases. 

We    find    further    thfft    the    Judge 
founded  a  most  important  part  of  his  coi 


parties  to  take  upon  himself  to  decide  a  case 
in  the  first  instance  upon  evidence  which 
had  not  been  taken  before  him,  and  he  had 
not  had  the  opportunity  of  hearing  orally 
given,  and  while  he  had  no  means  of  know- 
ing the  attitude  which  the  parties  had  taken  up 


documentary   evidence  which    be   sajs 
finds  in  the  record.     But  we  cannot  dii 
that  this  documentary  evidence,  which  he 
refers  to,  has  been  in  any  way  proved  at 
trial   before  either  Judge,   or  in   any 
admitted  as  between  the  parties  in  all  or 


towards  each  other  at  the  outset  and  during    one  of  the  cases  as  evidence  proper  to 
the  first  part  of  the  hearing.     The  parties  to  i  used  without  proof. 


Taking  all  these  circumstances  toget 
we  feel  it  impossible  to  go  on  with  the 
trial  of  these   appeals.     It  seems  to  as 
there  has  been  a  complete  miscarriage 
these  cases  in  the  Court  below :  and   that' 


a  suit  which  is  being  tried  in  a  Court  of  first 
instance  have  the  right  to  insist  upon  having 
all  the  advantages  which  attach  to  a  public 
hearing  of  the  whole  case,  and  the  exami- 
nation of  all  the  witnesses  in  open  Court 
before  the  Judge  who  is  to  judicially  deter- 1  the  fault  of  the  judicial  officers,  not  of 
mine  the  matter  in  dispute  between  them ;    parties.     Indeed,  we  are  disposed  to 
although,  of  course,  they  may,  as  no  doubt    that  the  defendant,  at  any  rate,  in  the 
often  happens  in  this  country,  either  expressly  |  No.  43,  has  been  misled  as  to  the  part  wl 
or  impliedly,    consent  to    the    suit    being    he  had   to  play  in  the   case  by   the 
determined  l3y  a  Judge  who  has  not  been 


present  throughout  the  trial,  and  to  his  taking 
into  consideration  evidence  which  had  not 
been  given  before  him.  We  have  however 
no  reason  to  suppose  in  the  present  case  that 
the  parties  consented  to  the  Judge  taking 
this  course.  On  the  contrary,  we  find  that 
it  is  onf  of  the  grounds  of  appeal  preferred 
to  this  Court  that  the  Judge  did  unlawfully 
transfer  the  cases  from  the  Subordinate 
Judge's  Court  to  himself,  while  they  were 
actually  in  the  course  of  being  heard  before 
the  Subordinate  Judge. 

But  the  irregularities  do  not  even  end  here, 
because  we  find  that,  of  the  evidence  taken 
before  the  lower  Court  on  the  part  of  the 
defendants,  some  appears  in  some  of  the  cases, 
some  in  others  of  the  cases ;  and  the  Judge 
treated  the  whole  of  this  material,  thus 
scattered  over  six  records,  as  if  it  was 
evidence  given  by  the  parties,  and  exhibited 
in  each  one  of  tiie  cases.  We  have  already 
stated  that,  so  far  as  regards  the  plaintiff,  it 
appears  that  an  application  was  made  to  the 
effect  that  his  evidence  taken  in  one  case 
should  be  used  in  all,  and  that  an  order  was 
\nade  accordingly.  And  we  must  assume 
^that  this  was  done  with  the  consent  of  the 


which  the  Judge  has  given  to  the 
We  therefore  are  of  opinion  that  there  is 
other  course  open  to  us,  but  to  reverse 
decision  of  the  lower  Court,  and  to  send 
the  cases  virtually  for  re-trial.     They 
go  to  the  Subordinate  Judge  who  had 
entertained  them,  and  be  taken  up  bj 
from  the  point   at  which  the   cases 
removed  by  the  Judge. 

We  think  that  the  issues  which  have 
stated  above  ought  to  be  taken  as  issues 
in  each  of  the  different  cases,  and  that 
evidence  which  has  already  been  given 
both  sides  in  the  several  cases,  so  far 
can  be  attributed  to  them  respectively,  shot 
remain  on  the  respective  records.     But, 
the  same  time,  both  parties  must  be  at  lil 
to  adduce  such  further  evidence  on  th< 
issues  as  they  may  be  advised  to  adduce. 

We  are  reminded  that,  in  one  of  the 
viz.,  No.  48,  the  defendant  alleges  that  the ; 
perty  was  the  self-acquired  property  of_ 
plaintiff's  father;  and  in  that  case,  tht 
the   first  issue   for  the   defendant   mil  \ 
whether  or  not  the  property  was  the 
perty  of  the  father  as  alleged. 

Costs  of  this  Court  in  all  the  cases  wA 


parties  defendants.    But  no  order  of  this  |  abide  the  event. 
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The  13th  January  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

rte  Courts  of  Co-ordinate  Jurisdiction. 
Case  No.  1461  of  1873. 

al    Appeal  /rhn   a   decision  passed  by 

Officiating  Judge  of  Dacca,  dated  the 

fh  April    iSyjf   reversing   a  decision  of 

\e  Moonsiff  of  Moonsheegunge,  dated  the 

?M  November  18^2, 

Irojo  Soondur  Gossamee  and  another 
(Plaintiffs).  Appellants, 

versus 

Jaggul  Chunder  Dey  (Defendant), 
Respondent, 

^hoo  Huree  Mohun  Chuckerbutty  for 
Appellants. 

Ashootosh  Mookerjee  for  Respondent. 

District  Juds^e  has  no  authority,  when  hearing  an 
alfrom  a  Moonstff*s  decision,  to  vary  or  ignore  the 
tioas  made  by  an  Appellate  Court  of  co-ordinate 
**^on,  such  as  that  of  the  Subordinate  Judj^^e. 

^ackson^J. — The  decision  of  the  Lower 

lellaie  Court  in  this  case  contains  mani- 

and  very  serious  error  in  the  investi- 

M.    The  plaintiff  alleged  the  defendant 

ave  been  his  gomashta,  and  sued  for  an 

)unt.    The  defendant  thereupon  denied 

be   ever    acted    as   gomashta   to   the 

lintifF.    The  plaintiff  might  not  have  been 

■licularly  well  advised  as  to  the  mode  in 

Vh  he  should  prove  his  case,  but  he  did 

ioce  copies  of  several  plaints  which,  it  was 

denied,  were  filed  by  the  defendant  in  his 

:iiy   of  gomashta    on   which    decrees 

obtained.     Jle     also     filed     certain 

lilas  granted   by   the  defendant  in  the 

iccapaciiy.     Now  the  defendant  has  in 

way  explained  or  accounted  for  his  having 

'ed  on  these  several  occasions,  and  we  are 

ind  to  say,  in  the  absence  of  such  explana- 

J,  that  these  documents  had  most  clearly 

"ved  that  the  defendant   did  act  in  the 

:ity  of  gomashta,  and  was  bound  when 

i  to  render  the  account.     That  being  so, 

decision  of  the  Lower  Appellate  Courtis 

>Beo!i3,  and  the  decree  of  the  Moonsiff, 

'  tbe  plaintiff  should  have   an   account 

i  the  defendant,  must  be  restored. 

k  is  necessaiy  to  observe  also  that  the 

■net  Judge,  in  hearing  this  appeal  after 

Jwnand  by  the  Subordinate  Judge  of  the 


District,  seems  to  have  thought  himself  at 
liberty  to  question,  and  dissent  from  the 
issues  framed  by  the  Subordinate  Judge  when 
the  appeal  was  before  him.  In  this  respect, 
as  to  the  hearing  of  an  appeal  from  the 
Moonsiff's  decision,  the  District  Judge  has 
no  authority  to  vary  or  ignore  the  directions 
made  by  an  Appellate  C^ourt  of  co-ordinate 
jurisdiction,  and,  if  he  were  to  do  so,  the 
greatest  confusion  would  arise.  A  case  might 
be  remanded  by  the  Subordinate  Judge  with 
certain  directions,  and  the  same  case  coming 
before  the  District  Judge,  an  entirely  differ- 
ent view  might  be  taken,  and  neither  the 
parties  nor  the  inferior  Courts  would  have 
any  safe  guide  of  action.  The  District  Judge 
in  such  cases  ought  to  be  guided  by  the 
practice  which  obtains  in  this  Court,  where, 
when  one  Division  Bench  sees  fit  to  give 
certain  directions,  any  other  Bench,  before 
which  the  case  may  afterwards  come  on,  has 
to  keep  itself  within  those  directions. 
The  appeal  will  be  decreed  with  costs. 


The  19th  January  1874. 

Present :     , 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Louis  S.  Jackson, 
Judge. 

Election^  Damas^es— Wrongful  Acts — Cause  of 
Action — Alternative  Claims. 

Reference  to  the  High  Court  by  the  Recorder 
of  Rangoon  and  the  Judicial  Commissioner 
of  British  Burma  (Judges  of  the  Special 
Court  of  British  Burma),  under  section  7J 
of  "  The  Burma  Courts  A^,  1872 " 
(Aa  VIILofi872), 

Vytheelingum,  Plaintiff, 

versus 

The  Government,  represented  by  the  Deputy 
Commissioner  of  Amherst,  and  another. 
Defendants, 

Plaintiff  had  purchased,  at  a  Government  auction,  a 
license  to  vend  spirituous  liquors,  paid  the  first  instal- 
ment of  the  purchase-money,  and  demanded  a  license ; 
but  did  not  receive  it  until  six  days  later.  Meantime  he 
opened  a  shop,  and  sold  "  tati "  lor  three  days,  when  the 
sale  was  stopped  by  the  Extra  Assistant  Commissioner, 
notwithstanding  plaintiff  represented  that  he  was  a 
license-holder.  The  present  suit  was  brought  against 
the  Government,  represented  by  the  Deputy  Commis- 
sioner, for  damages  on  account  of  wrongful  acts  of  the 
F)xtra  Assistant  Commissioner,  who  was  made  2nd 
defendant.  The  Judge,  holding  that,  where  a  servant 
does  a  wrongful  act  maliciously,  he  is  personally  liable, 
and  the  master  is  f ree^,  left  it  to  the  plaintiff  to  say 
against  whom  he  would  proceed.  Plaintiff  elected  to 
proceed  against  Government,  and  obtained  a  decree  for , 
\  part  of  his  claim. 
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In  the  Lower  Appellate  Court,the  Judfjfes  were  divided' 
in  opinion,  the  Recorder  holdingr  that  the  first  Court  was 
justified  in  allowing  the  plaintiff  to  abandon  his  suit 
agfainst  the  2nd  defendant,  to  whom  malice  had  been 
imputed,  and  that  the  suit  was  still  maintainable  ag-ainst 
the  Government ;  and  the  Judicial  Commissioner  consi- 
derin;?  it  irreg^ular  to  allow  this  action,  inasmuch  as 
the  claims  for  dama^ves  on  account  of  itlegfal  and  mali- 
cious acts  of  2nd  defendant  and  for  damages  for  non- 
issue  of  license  by  1st  defendant,  were  inconsistent  with 
each  other : 

HELD,by  the  Hig^h  Court,  that  the  view  of  the  Recorder 
was  correct.  Nevertheless  the  plaintiff  oug^ht  not  to  have 
been  put  to  the  option  of  abandoning  his  suit  against  one 
or  other  defendant,  but  the  suit  should  have  been  tried 
out  : 

HBLD,too,that  the  allegations  ajfain^t  the  two  defend- 
ants were  distinct,  but  not  inconsistent,  and  that  the 
Judicial  Commissioner  had  taken  too  strict  a  view  of  the 
plaint. 

Case, — The  point  in  question  arose  in  an 
appeal  from  a  decision  of  the  Judge  of  the 
Town  of  Moulmein  in  a  suit  in  which  origi- 
nally one  Vyiheelingum  was  plaintiff,  and 
the  Government,  represented  by  the  Deputy 
Commissioner  of  Amherst,  was  ist  defendant, 
and  Nga  Chaik,  an  Extra  Assistant  Commis- 
sioner in  the  same  District,  was  2nd  defend- 
ant; but  the  suit  was  at  an  early  stage 
dismissed  as  against  the  latter,  and  the  point 
now  in  question  is  whether  the  suit  having 
been  dismissed  as  against  Nga  Chaik,  it 
could,  under  the  circumstances  of  the  case, 
be  continued  against  the  ist  defendant,  the 
Government. 

The  plaint  (amended  on  a  minor  point) 
was  filed  against  the  two  defendants  above- 
named  on  the  24th  of  September  1872, 
having  this  heading:  "Suit  for  Rs.  360 
"  damages  sustained  by  plaintiff  under  the 
"circumstances  hereinafter  set  forth  owing 
"  to  the  #rrongful  acts  of  the  2nd  defendant,  a 
"servant  of  ist  defendant."  It  then  pro- 
ceeded  to  show  that  a  public  auction  for  the 
sale  of  licenses  to  vend  spirituous  liquoffe, 
&c.,  for  the  official  year  1872-73,  had  been 
advertised  by  the  Deputy  Commissioner  oE 
Amherst  to  be  held  on  the  ist  of  April  1872  ; 
that  at  such  sale  plaintiff  attended  and 
purchased  the  right  to  vend  "tari"  in  the 
Gyne  Salween  township;  that,  on  the  3rd 
day  of  April  1872,  he  paid  the  first  instal- 
ment of  the  purchase-money  into  the  Bank 
of  Bengal,  in  accordance  with  the  conditions 
of  sale,  and  demanded  a  license,  but  did  not 
receive  a  license  until  the  9th  of  that  month ; 
that,  on  the  3rd  day  of  April,  plaintiff  caused 
a  "tan  "  shop  to  be  opened  in  the  village  of 
Kadoe  within  the  Gyne  Salween  township 
and  "tari"  was  therein  sold  on  the  3rd,  4th 
and  part  of  the  5th  of  April;  "that,  on  the 
"5th  April,  the  2nd  defendant,  who  is  an 
•'Extra  Assistant  Commissioner  in  charge  of 


"  Gyne     Salween   township,    illegallj 
"  maliciously  ordered   that  no  more  ' 
"  should  be  sold  in  plaintiff's  shop  at  Ks 
"that  plaintiff  informed  the  2nd  defeni 
"  that  he  was  the  license-holder,  that  he 
"  paid  the  first  quarterly  instalment,  and 
"  he  could  not  get  his  license  g^nted 
"owing  to  press  of  business  in  the  office 
"the  Deputy   Commissioner,  and   plaii 
"offered  to  give  security  for  any  loss 
"might  be  sustained  should  the  statei 
"not be  correct,  and  asked  the  2nd  def< 
"ant  not  to  stay  the  sale  of   *tari,' 
"especially    at    the    particular    time 
"there  was  a  great  gathering  of  people: 
"witness     a    phongyee     byan    at     Kx 
"Plaintiff  also   obtained   a  letter  from 
"Superintendent  of   the   Deputy    Comi 
"  sioner's  office  to  the  2nd  defendant,  infi 
"ing  him  that  plaintiff  was  the  parchi 
"  of  the  license  to  vend  '  tari '  in  the 
"township,  and  that  he  had  paid  the 
"  instalment  of  the  purchase-money,  but 
"  2nd    defendant  refused   to  withdraw 
"order,  and   would  not  permit  plaintiff 
"  vend  *  tari.'     The  sale  of  *^tari '  was  sla] 
"  in  consequence  thereof  from  about  nooai 
"  the  5th  to  the  afternoon  of  the  9th  ApriL" 

The  plaint  then  gives  a  calculation  of 
damages,  averring  that  "by  the  iil^al 
"of  the  2nd,  who  is  ist  defendant's  sei 
"plaintiff  has  sustained  loss  to  the  extent: 
"  Rs.  360 ; "  and  prays  for  a  decree  for 
amount  and  costs. 

By  the  consent  of  the  advocates  in 
Court  below,  a  preliminary  issue,  "  Can 
"defendants  be  sued  jointly  in  the  pi 
"  case  ?"  was  first  decided ;  and  the  Jnd] 
relying  on  a  passage  in  Story  on  Agen< 
section  319,  and  other  authorities,  showii 
that,  where  a  servant  does  a  wrongful 
maliciously,  the  servant  is  personally  iiai 
and  the  master  is  free,  gave  his  opinion 
the  case,   as   against  one  or  other  of 
defendants,  should  be  dismissed,  and  kft  it< 
the  plaintiff  to  say  against  which  he  w< 
proceed.     The  plaintiff  accordingly  el< 
to   proceed   against  the   ist  defendant. 
Government,  and  the  suit  as  against  the  2\ 
defendant    was    forthwith   'dismissed 
costs. 

The  case  then  proceeded  against  the  i 
defendant  alone.  Evidence  was  taken,  ite 
only  suggestion  of  malice  elicited  by  the* 
Advocate  for  the  Government  being  c(»taioed\_| 
in  these  words  of  the  plaintiff,  ^\tmf^ 
under  cross-examination,  "I  said  that  ^ad*! 
"defendant  closed  my  shop  from  spite.  Me^ 
"  took  a  jar  of  toddy  from   me  iriiea  i " 
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irtaban,  and,  when  I  asked  for  payment, 
\  said  he  would  take  notice  of  me." 
to  the  loth  of  March  1873,  the  Judge  of 
dmeln   gave  judgment  in  favour  of  the 
ittiff  as  follows: — 

pThe  only  points  that  remain  for  decision 
^the  case  are  those  arising  on  the  3rd, 
b,  and  6th  issues.  The  3rd  is  was  the 
km-issue  of  the  license  owing  to  plaintiff's 
im  Degiigence?  "^s  regards  this,  it  !s 
Itar  that  plaintiff  did  pay  into  the  Bank 
(  Bengal  on  the  3rd  April  the  first  instal- 
feat  of  the  amount  for  which  he  had 
baght  the  license,  and  that,  as  soon  as  that 
grment  was  certified  to  the  Revenue 
Bee,  he  was  entitled,  on  application,  to 
peive  permission  to  sell  toddy.  It  is 
^  qaite  clear  when  the  payment  was  so 
ified.  Plaintiff  says  he  is  strongly  of 
inion  that  he  applied  for  his  license  on 
day  he  paid  the  money;  the  clerk 
Hiose  duty  it  was  to  issue  the  license  says 
fe  did  not  do  so  till  the  5th ;  the  license  was 
issaed  till  the  9th.  Plaintiff,  it  seems, 
d  sell  toddy  at  Kadoe  on  the  3rd  and 
" ,  but  was  stopped  by  the  Myooke,  and 
not  resume  his  sale  till  the  afternoon 
it  ^e  9th.  It  appears  that,  from  the  very 
ent  publication  of  the  Rules  under  the 
cise  Act,  the  sale  of  licenses  under  it, 
ead  of  taking  place  some  1 5  days  before 
commencement  of  the  official  year,  took 
ce  on  the  first  day  of  that  year.  It  also 
pears  that,  owing  to  press  of  work,  there 
considerable  delay  in  the  issue  of 
uses  from  the  Deputy  Commissioner's 
ce  after  the  payment  of  the  money  had 
n  duly  certified,  and  application  for 
nses  made;  but  it  would  seem  from  the 
idence  of  the  witness  D'Casiro,  who  is 
Superintendent  of  the  Deputy  Com- 
issioner's  office,  that  the  Deputy  Com- 
ioner  had  publicly  said  that,  in  conse- 
nce  of  the  late  date  of  the  sale  of 
nses,  people,  who  had  paid  for  them, 
uld  be  allowed  at  once  to  act  under 
m,  though  the  licenses  themselves  might 
taally  not  be  issued.  Looking  at  this 
™dence,  I  think  it  is  most  probable  that 
N»  clerk's  statement  fs  correct,  as  the 
'pontiff  may  not  unnaturally  have  supposed 
what,  as  soon  as  he  paid  his  money  into  the 
^nk,  he  was  entitled  to  open  his  shop,  and, 
der  the  circumstances,  have  looked  on 
as  a  more  urgent  and  pressing  busi- 
than  the  formal  taking  out  of  the 
On  the  5th,  however,  his  sale  was 
psd.  He  knew  that  a  Burmese  festival 
'taabout  to  begin,  and  that,  if  be  was  not 
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permitted  to  sell  during  it,  he  would  lose 
money.  He  admits  that  he  believes  that, 
if  he  had  represented  the  facts  to  the 
Deputy  Commissioner,  that  officer  would 
at  once  have  given  him  an  order  or  ad^ 
inlerim  license  till  the  formal  one  could  be 
prepared  and  delivered  to  him.  That 
officer  has  recorded  that,  had  the  facts 
been  represented  to  him,  plaintiff's  case 
would  have  received  due  consideration. 
But  plaintiff  admits  that  he  made  no  such 
representation.  The  only  explanation  that 
he  can  give  of  this  is  that  of  the  four  days 
one  was  a  Saturday,  another  a  Sunday, 
and  that  it  was  not  usual  for  persons  under 
the  circumstances  to  apply  to  the  Deputy 
Commissioner,  but  merely  to  the  clerks. 
But  the  whole  circumstances  of  the  case 
were  unusual — the  late  sale  of  the  license — 
it  being  impossible  that  plaintiff  should 
get  a  formal  license  by  the  beginning  of 
the  official  year — the  shutting-up  of  his 
shop  because  he  had  no  license — the  festival 
occurring  just  at  that  time — were  all 
unusual  circumstances  which  demanded  on 
the  part  of  a  man  of  ordinary  prudence 
unusual  measures ;  and  in  so  far  as  he  did 
not  take  the  most  obvious  and  direct  mode 
of  averting  the  loss  which  he  knew  was 
likely  to  occur,  by  applying  to  the  Deputy 
Commissioner  immediately  his  shop  was 
closed,  I  think  the  non-issue  of  a  license 
was  attributable  to  the  plaintiff's  own 
negligence. 

"  The  5th  issue  was  whether  the  defendants 
or  either  of  them  were  liable  to  plaintiff 
for  the  loss  incurred  by  plaintiff  being  pro- 
hibited from  selling  toddy  as  set  oul  in  the 
plaint.  I  have  already  decided  that  the 
.Sjiit  would  not  lie  as  against  both  defend- 
ants, and  I  have  therefore  now  merely  to 
consider  how  far  the  ist  defendant  is 
liable.  The  disposal  of  licenses  under  the 
Excise  Act  is  a  matter  which  is  entirely 
in  the  hands  and  under  the  control  of  the 
1st  defendant.  If  the  arrangements  for 
disposing  of  these  licenses  cannot  be  made 
in  due  time,  the  ist  defendant  must  bear 
the  loss  in  so  far  as  it  was  not  wilfully  or 
negligfently  incurred  by  others.  Now  I 
think  on  the  facts  there  can  be  no  doubt 
that  plaintiff  was  entitled  to  sell  toddy  on 
the  5th  April,  and  that  he  was  prevented 
from  so  doing  from  the  want  of  arrange- 
ment on  the  part  of  the  ist  defendant  to 
meet  the  exigency  of  the  case.  On  th^ 
other  hand,  howerer,  I  see  no  reason  to 
suppose  that,  had  plaintiff  exercised  $ 
ordinary  diligence  to  avert  loss  when  he 
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'<  found  his  sale  stopped,  he  could  not  easily 
<*  have  had  the  matter  rectified,  and  re-opened 
''  his  shop  at  latest  on  the  afternoon  of  the 
<'  6th.  I  do  not  think  that,  under  the  cir- 
**  cumstances,  he  was  entitled  to  fold  his 
''  hands,  and  absolutely  do  nothing,  and  then 
"  recover  for  the  entire  period  his  business 
''was  stopped.  It  may  be  said  that  his 
**  application  to  D'Castro  for  a  letter  was 
''  doing  something  in  the  matter,  but  I  think 
**  it  was  taking  a  step  in  the  wrong  direction  ; 
"  and  plaintiff  must  have  perfectly  well  known 
"that  D'Castro,  a  mere  ministerial  officer, 
'^  had  no  authority  to  issue  orders  to  those  in 
"  executive  charge.  I,  therefore,  on  this 
''issue,  find  that  ist  defendant  is  liable  to 
"  plaintiff  for  the  loss  incurred  by  the  closing 
"  of  the  plaintiff's  shop  for  i  \  days. 

**  The  last  issue  was  what  amount  of 
*'  damage  did  plaintiff  sustain  ?  On  this 
"  point  the  evidence  is  far  from  satisfactory. 
''  Plaintiff  himself  has  admitted  that  the 
'*  estimation  in  his  plaint  is  much  exagger- 
'*  ated,  inasmuch  as  he  has  calculated  his  loss 
"  at  the  average  gross  receipt  of  Rs.  6  per 
"  jar  without  deducting  costs.  The  one  wit- 
''  ness  produced  loosely  estimates  the  possible 
''  sale  in  one  day  at  Rs.  loo,  which  would 

give  a  higher  total  than  even   plaintiff's 

exaggerated  estimate;  and  I  think  on  the 
"whole  that  Rs.  loo  would  be  a  fair 
"approach  to  the  probable  net  profit  the 
"  plaintiff  might  have  made  during  the  5th 
"and  that  part  of  the  6th  April  when  his 

shop  was  closed,  and  he  was,  through  no 

negligence  of  his  own,  prevented  from  sell- 
"  ing.  Finally,  I  may  add  that  I  have,  in 
"  consideration  of  the  relative  position  of 
"the  parties,  allowed  the  plaintiff  much 
"  greater  latitude  than  I  should  be  inclir^d 
"  to  do  under  any  other  circumstances,  but, 
"  looking  at  the  plaintiff's  conduct  through- 
"  out — at  his,  when  complaining  to  the 
"  Deputy  Commissioner  and  Commissioner, 
"  being  altogether  silent  as  to  the  charge  of 
"  malice  against  the  2nd  defendant,  on 
''which  he  founded  his  plaint  in  this  Court, 
"and  at  his  subsequently  electing  to  drop 
"  that  charge — 1  must  say  that  I  have  consi- 
"derable  doubt  whether  1  was  right  in 
"  giving  him  that  latitude. 

"  Order. — Decree  for  plaintiff  for  Rs.  100 
"  with  costs  on  that  amount  as  against  ist 
"  defendant." 

Appeal  was  made  to  the  Special  Court; 
^nd  the  memorandum  of  appeal  set  forth 
among  other  grounds  :— ■ 

ist,—  "That  plaintiff,  in  his  amended  plaint, 
"dated  24th  September  1872,  averred  that 
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"  2nd  defendant  had   illegally   and 

"  ously  stopped  his  selling  '  taii '    nntil 

"  obtained  a  license." 

2nd. — '*  That  the  Judge,  in  his  pn 
"of  the  nth  February  1873,  quotiog 
"*on  Agency,'  para.  319,  held  that  a 
"  was  not  liable  for  the  wilful  and  malii 
"  acts  of  his  servant  (see  *  Story  on  Ai 
"sixth  edition,  para.  310,  which  is  ap] 
"ble  to  Government),^nd   yet,  insta 
"  striking  the  Government  (represented 
"  Major   Sladen)  out  of  the  case,  gave 
"  plaintiff  one  week  to  elect  against 
"of  the  two  defendants  he  would  proc< 

The  Judges  of  the   Special  Court 
their  opinions  separately  as  follow : — 

Recorder    of  Rangoon. — "  I    think 
"the  Judge  of  the  Court  below  was  justi 
"in  allowing  the  suit  to  be  abandoned 
"to   the    2 ad    defendant.     If   the    pl^i 
"considered  himself  incapable  of   prot 
"the     imputation    of    malice    against 
"2nd  defendant,   the   suit  was   still 
"tainable  upon  the  cause  of  action  all 
"  (independently  of  such  malice)  against 
*'  ist      defendant,      the     Government, 
"abandoning   the  suit  as   against  the 
"  defendant,  plaintiff  abandoned  the  allege 
"  of  malice.    Thenceforth,  the  ist  def< 
"  knew  that  the  case  to  be  answered 
"that  the  plaintiff  had  been   illegally 
"  vented  from  selling  toddy  in   accoi 
"  with    his    license.     The    2nd    defei 
"  being  no  longer  a  party  to  the   suit, 
"allegation     of     malice     was     8arpla< 
"  Further,  in  my  opinion,  there  is  no 
"  upon  which  it  can  be  maintained  that 
"non-issue  of  a  license  to  the   plaintiff 
'^sell  toddy  was  attributable  to  the  plaioiil 
"own  negligence.     I  think,  therefore, 
"the  conclusion  of  the  Judge  of  the  C< 
"below,    that   the    plaintiff   is    entitled 
"damages  against  the  Government,  is 
"stantially    correct    and    that    the    ap] 
"should  be  dismissed. 

"  (Sd.)  F.  HOUSMAN, 

"  Recorder  0/  Rango9i 

Judicial  Commissioner,  British  Bi 
ma. — "I  do  not* think  the  Judge  ac 
"  regularly  in  allowing  the  action  to  pre 
"against  the  Government,  the  ist  defeat 
"ant.  In  doing  so  he  allowed  the  plaioi' 
"to  sue  on  a  new  cause  of  action.  Tlk^ 
"  aciioif  as  laid  was  for  damages  oiling  Itf 
"  wrongful  acts  (illegal  and  malicioas  actra 
"set  forth  in  the  plaint)  of  the  aa4 
"defendant,  a  servant  of  the  ist  defuidwit 
"and  these  illegal  and   malicious  ads  ^ 
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iinly  in  the  plaint  set  forth  to  be  the 
upping  of  the  sale  of '  tan '  in  the  plaint- 
's shops.  The  suit,  as  it  proceeded  to 
idg^inent,  was  in  reality  for  damages 
jiUkined  owing  to  the  non-issue  of  a 
^nse  by  the  ist  defendant.  The  claims 
not  only  entirely  distinct,  but  they  are 
isistent  with  one  another.  If  the 
Lges  were  caused  by  the  non- issue  of 
»e  by  the  istvdefendant,  the  act  of 
|e  2nd  defendant  in  stopping  the  sale 
not  illegal.  If  the  damages  were 
^d  by  an  illegal  and  malicious  ace  of 
2nd  defendant  in  not  allowing  the 
in  tiff  to  go  on  selling,  although  he  had 
license,  then  they  were  not  caused  by 
non-issue  of  the  license.'' 

I  quote  from  a  judgment  of  the  Calcutta 
igh  Court;  *The  Judge,  on  the  repre- 
tation  of  the  plaintiff,  cannot  alter  the 
tare  of  the  suit,  or  change  the  cause 
action.  This  power  (of  amending  the 
int)  extends  by  means  of  a  vivd-voce 
mination  to  the  elucidation  of  what  is 
biguous  in  the  claims  of  the  contend - 
parties,  to  the  amendment  of  what 
erroneous,  and  the  supply  of  what  is 
defective,  but  not  to  the  conversion  of  a 
it  of  one  character  into  another  incon- 
sistent with,  and  that  may  be  opposed  to, 
ft;  and  the  issues,  we  apprehend,  must  be 
founded  on  the  claim  as  brought  on  the 
jplaint,  and  not  on  something,  which  the 
l^laimiff,  at  some  subsequent  period,  may 
prefer  to  consider  as  his  cause  of  action, 
but  which  is  altogether  at  variance  witli 
the  relief  prayed  for  in  the  plaint — 
6  Sutherland's  Weekly  Reporter  (F.  B.) 
211.' 

**In  this  case  the  Judge,  though  holding 
It,  if  the  2nd  defendant  acted  illegally 
maliciously,  the  ist  defendant  was 
answerable,  or  in  effect,  that  the  plaint 
framed  disclosed  no  cause  of  action 
gainst  the  ist  defendant,  instead  of  dismiss- 
^ing  the  suit  as  against  the  ist  defendant, 
^dismissed  it  against  the  2nd,  who  alone 
[could  be  held  answerable  on  the  plaint  as 
Lined,  and  allowed  the  suit  to  proceed 
linst  the  ist  defendant  without  even 
liring  the  plaint  to  be  amended. 

1*^1  am  of  opinion  that  the    plaintiff  was 
ind  by  his  statement  in  the  plaint  that 
damages  were  sustained  owing  to  the 
^fal,   /.  ^.,  the  Illegal  and  malicious 
dt  the  2nd  defendant;  and  that  this 
8O9  be  had  no  claim  against  the 
imem,  and  that  the  suit  against  the 


*'  Government  should  have  been  dismissed, 
'^  as  urged  in  the  second  ground  of  appeal. 

"  (Sd.)  J.  D.  Sanford, 
"  Judl,  Commr,,  British  Burma'' 
From  the  above  it  will  appear  that  the 
Judgesof  the  Special  Court  differed  in  opinion 
on  this  point  :  ''  Whether  the  fact,  that  the 
*'  plaint  contained  an  averment  that  the  ist 
"  defendant's  servant  committed  the  wrong- 
'^  ful  act  complained  of  illegally  and  malici- 
*'ou3ly,  was  sufficient  in  itself  to  bar  the 
"suit  against  the  ist  defendant  .^" 

The  point  being  one  of  law,  and  the 
Judicial  Commissioner  being  of  opinion  that 
it  should  be  referred  to  the  Hijfh  Court  of 
Judicature  at  Fort  William  in  Bengal,  under 
the  provisions  of  section  75  of  the  Burma 
Courts  Act,  1872,  we  state,  as  above,  the 
point  on  which  we  differ,  and  forward  it  with 
our  respective  opinions  thereon,  as  set  forth 
in  our  judgments,  to  the  High  Court. 
The  judgment  of  the  High  Court  was 
delivered  as  follows  by — 
Jackson,  y, — We  are  of  opinion  that  the 
view  taken  by  the  late  learned  Recorder  of 
Rangoon  is  correct,  and  that  the  judgment 
of  the  Court  of  first  instance  ought  to  be 
affirmed. 

It  appears  to  us  indeed  that  the  plaintiff 
ought  not  to  have  been  put  to  the  option  of 
abandoning  his  suit  against  either  the  ist 
or  the  2nd  defendant,  but  that  the  suit 
should  have  been  tried  out,  and,  after  the 
evidence  had  been  heard,  the  judgment  of 
the  Court  should  have  been  given  against 
the  party  whose  liability  was  made  out. 

But  it  does  not  appear  that  the  plaintiff 
made  any  ground  of  appeal  of  thef  course 
taken,  and  the  effect  of  dismissing  the  suit 
at  once  as  against  the  2nd  defendant  was, 
it^eems  to  us,  to  strike  out  the  allegation  of 
malice  which  affected  him  alone,  and  to 
require  from  the  plaintiff  only  the  proof  of 
such  illegal  or  wrongful  acts  or  omissions  as 
would  make  the  ist  defendant  liable. 

The  allegations  contained  in  the , plaint 
against  the  several  defendants  were  distinct, 
but  not,  we  think,  inconsistent ;  and  although 
if  malice  were  directly  proved  against  the 
2nd  defendant,  he  alone  might  be  liable, 
yet,  on  the  plaintiff  abandoning  that  allega- 
tion, or  failing  to  prove  it,  he  might  be 
entitled  to  a  verdict  against  the  ist  defend- 
ant. 

We  think  too  strict  a  view  of  the  plaint 
has   been    taken  by    the   learned  Judicial 
Commissioner,  and^this,  we  think,  was  not  & 
case  to  which  the  observations  cited  from^ 
6  Weekly  Reporter  apply. 

g 


204 


Civil 


THI   WEEKLY   RKPOHTKR. 


Rulings, 


[VoL 


The  20th  January  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,   and   the    Hon'ble    C.    Pontifex, 
Judge. 

High  Court  Charter,  s.  12 —Jurisdiction- 
Maintenance — Appeal. 

Appeal  from  an  order  passed  by  the 
Honble  A,  G,  Mac p  her  son,  exercising 
the  Ordinary  Original  Civil  Jurisdiction 
of  the  High  Court, 

Radha  Bibee  (Plaintiff),  Appellant, 

versus 

Mucksoodun  Doss  (Defendant),  Respondent. 

Messrs,  Kennedy  and  Branson  for 
Appellant. 

Messrs,  Lowe  and  Phillips  for  Respondent. 

The  widow  of  one  A  D  applied  under  s.  12  of 
the  Charter  for  leave  to  brini;  a  suit  in  the  High  Court 
acrainst  the  administrator  of  her  husband's  estate  to 
have  it  declared  that  the  maintenance  allowed  her  was 
insufficient,  and  to  have  it  enhanced  and  declared  as  a 
charge  on  the  said  estate.  She  prayed  also  for  an 
account  and  the  appointment  of  a  Receiver.  It  appeared 
that  all  the  moveable  property  and  the  greater  part  of 
the  immoveable  was  in  Benares;  a  portion  only  of  the 
latter  being  within  the  Ordinary  Original  Civil  Juris- 
diction o^the  High  Court. 

The  application  was  granted  on  31st  May  1873,  leave 
being  reserved  to  the  defendant  to  move  to  have  this 
order  set  aside.     The  plaint  was  then  filed. 

When  the  case  came  on  for  settlement  of  issues,  %he 
defendant  questioned  the  jurisdiction  of  the  High  Court, 
andthe  Judge  of  the  Court  of  Original  Jurisdiction,  who 
found  that  the  defendant  was  in  no  way  subject 
personally  to  its  jurisdiction,  withdrew  the  permission 
^which  had  been  granted  to  plaintiff  to  institute  the  suit : 

HELD,in  appeal,  that,having  acted  on  the  order  of  the 
31st  May,  plaintiff  could  not  object  to  the  validity  of 
the  reservation  it  contained : 

Held,  too,  that,  as  the  parties  and  witnesses  resided 
in  fBenares,  there  was  no  reason  why  the  suit  should  be 
tried  in  Calcutta ;  and,  as  there  was  ample  property 
within  the  jurisdiction  of  the  Court  at  Benares  to  satisfy 
the  maintenance,  there  was  no  necessity  for  its  being 
declared  to  be  a  charge  on  the  Calcutta  property. 

Qume. — Was  the  order  appealed  against,  finally 
deciding  that  leave  ought  not  to  be  granted  to  institute 
the  suit  in  this  Court,  an  appealable  order  ? 

This  was  a  suit  brought  by  the  plaintiff, 

as  the  widow  of  Ojoodhia  Doss,  against  the 

Administrator  to  the  estate  of  her  deceased 

^husband  to  have  it  declared  that  the  sum  of 

Rs.  100  a  month  given  her  as  maintenance 


in  the  will  of  her  husband  was  insi 
to  have  that  amount  raised   to   Rs. 
month ;  to  have  such  enhanced  sum  d< 
to  be  a  charge  on  the  moveable  and  \\ 
able  estate  of  her  husband ;  and  to 
portion  of  the  estate  sold  to  provide  for 
enhanced  maintenance.     The  plaintiff 
prayed  for  an  account  of  her  husband's 
and  for  the  appointment  of  a  Recexver4 
appeared  that  the  wbele  of   the  m< 
property  to  the  value  of  Rs.  io,7cx3 
Benares,  and  that  of  the  immoveable  pi 
the  portion  in  Calcutta  was  estimated 
lakhs,  and  the  portion  in  Benares,  Inch 
the   family  dwelling-house,    at    i    lakh 
8,000  rupees.     In  the  plaint,  the  plaii 
described  as  of  "  No.  8  Puggayapnttee 
at  Burra  Bazaar  in  Calcutta,"  and  the  dei 
ant  as  *'  of  Shamohollah  near  Luckhey 
tara,  Benares."     It  appeared  also  from^ 
plaint  that  the  plaintiff's  husband 
Hindoo,  subject  to  the  Benares   Sch< 
Law,"  and  the  plaintiff  submitted 
''  could  not  legally  and  validly  dispose 
'' property  by  will  without  making  sd 
^'  provision  for  the  plaintiff  as  his  widow, 
''that  the  maintenance  of  the  plaintiff 
"  charge  upon  the  estate  of  the  said  Oj< 
'/  Doss." 

At  the  time  of  the  presentation  of 
plaint,  the  plaintiff  applied  by  petition, 
section  12  of  the  Charter,  for  special  U 
to  sue  in  this  Court.  In  the  petition  it 
stated  thaC  ''  some  portion  of  the  imi 
"  able  estate  of  Ojoodhia  Doss,  dec< 
"against  which  your  petitioner  claims 
"  maintenance  to  be  declared  a  charge,  is] 
'Mn  the  town  of  Calcutta  within  the 
"  of  the  Ordinary  Original  Civil  Jurisdii 
"of  this  Hon'ble  Court,  and  partly  outi 
"the  said  jurisdiction." 

Macpherson,  J.,  made  the  following 
on  31st  May  on  tiiis  petition  :     **  Be  it 
"  reserving  leave  to  the  defendant  to 
"  (when  the  case  comes  on  for  settlement. 
"  issues)  to  set  aside  this  order.'* 

The  plaint  was  thereupon  admitted 
settlement  of  issues,  and  was  put  on  the  fiK 
the  Court. 

The  defendant,*  in  his  written  statemi 
among  other  contentions,  stated  that  he 
not  and  did  not,  at  the  commencement  of 
suit,  carry  on   business,   dwell,   or 
ally    work    for    gain    within    the    Oi 
Original  Jurisdiction  of  the  High  Court, 
he  submitted,  therefore,  that  the  plaintiff* 
not  maintain  this  suit,  and  the  High 
had  no  jurisdiction  to  hear  and  d( 
the  same. 
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V^hen  the  cause  came  on  for  settlement  of 
les,  the  question  whether  the  Court  had 
tniiction  to  entertain  the  suit  was  raised 
|the  defendant  nnder  the  leave  which  had 
ia  reserved,  and  Macpherson,  J.,  then 
bred  that  "the  leave  granted  to  the 
intiff  to  institute  this  suit  in  this  Court 
withdrawn,  and  that  the  plaint  filed  in 
sait  betaken  off  the  file,"  and  that  "the 
intifif  do  pay  to^e  defendant  his  costs 
this  suit  to  be  taxed  by  the  Taxing 
iceron  scale  No.  2." 
J^  judgment^  on  which  that  order  roas 

dosed  was  as  follows : — 
^acpherson,  /.—When  the  plaint  in  this 
was  presented,  the  plaintiff  applied  for 
ial  leave  (under  section  12  of  the  Letters 
mt)   to  file    it.      Her   application    was 
\  but  subject  to  the   reservation   of 
Lve  to  the  defendant  to  move  (when  the 
comes  on  for  settlement  of  issues)  to  set 
ide  this  order.''    The  defendant  having 
so  moved  in  pursuance  of  the   leave 
red,  I   have  to  say  finally   whether  I 
the  case  is  one  in -which  the  Court 
it  to  grant  leave  to  sue  here,  when  this 
has  no  personal  jurisdiction  over  the 
indant,  and  a  large  portion  of  the  pro- 
is    not  within  the   local   jurisdiction, 
defendant   is  admittedly   in    no    way 
feet  personally  to  the  jurisdiction.    In 
plaint  he  is    described    as    living    at 
es.    The   plaintiff's    husband    was  a 
cs  man  ;  and  the  object  of  the  present 
is  to  establish  the  plaintiff's   right  to 
itenance  out  of  his  estate.     The  only 
id  on  which  it  is  supposed  this  Court 
any  authority  to  deal  with  the  matter  is 
a  portion  of  the  immoveable  estate  is  in 
itta,  and  that  the  plaintiff  asks  for  a 
lUration  that  her  maintenance  is  a  charge 
her  husband's  estate.    The  only  pretence 
isdiction  is  the  prayer  for  this  declara- 

plaint  states  that  the  income  of  the 
is  Rs.  18,000  a  year,  or  thereabouts: 
there  is  no  allegation  or  even  suggestion 
;.«aste. 

.h  such  a  case  it  seems  to  me  that  the 

'^t,  that  the  widow  .chooses  to  come 

and  pray  for  a  declaration  that  her  right 

^Aaiotenance  is  a  charge  on  the  property 

' cb  is  in  Calcutta  as  well  as  on  that  which 

Kwhere,  does  not  give  the  Court  any 

lent  reason  for  granting  leave  to  sue 

Without  questioning  the  cases  which 

that  a  widow's  maintenance  may  be 

ed  a  charge  on  her  husband's  estate, 

abt  very  much  whether  she  has  any 

7ol.  XXI. 


right  of  suit  for  the  mere  purpose  of 
obtaining  such  a  declaration  where  there  is 
no  allegation  by  her  of  waste,  or  that  the 
estate  is  insufficient.  The  real  object  of 
the  present  suit  is  to  establish  her  right 
(under  the  circumstances  which  have  occur- 
red) to  any  maintenance  at  all ;  and  the 
prayer  for  a  declaration  of  its  being  a  charge 
on  the  estate  is  merely  collateral,  and  inserted 
for  the  purpose  of  giving  the  Court  a 
shadow  of  an  excuse  for  receiving  the 
plaint,  instead  of  remitting  the  plaintiff 
to  what  is  really  the  proper  Court. 

I  think  I  have  no  power  to  allow  this 
suit  to  be  brought  here.  But,  if  I  have  the 
power,  I  think  that  I  ought  not  to  give  the 
leave  asked  for.  Therefore  the  leave  is 
withdrawn,  having  been  granted  subject  to 
re-consideraiion  of  the  order  when  the  defend- 
ant should  come  in  and  claim  to  be  heard. 
The  plaint  is  to  be  taken  off  the  file,  and 
the  plaintiff  must  pay  costs  on  scale  2. 

The  plaintiff  appealed  from  this  judgment 
on  the  following  grounds  : — 

For  that  the  learned  Judge  held  that  this 
Honorable  Court  had  not  jurisdiction  to 
entertain  this  suit,  whereas  he  ought  not  so  to 
have  held. 

For  that  the  learned  Judge  held  that 
this  Honorable  Court  had  not  jurisdiction  to 
give  leave  to  bring  this  suit  therein,  whereas 
he  ought  not  so  to  have  held. 

For  that  the  learned  Judge  held  that 
the  leave  to  bring  this  suit  in  this  Honorable 
Court  having  been  given,  such  leave  might, 
on  the  settlement  of  issues,  be  recalled, 
whereas  he  ought  not  so  to  have  held. 

For  that  the  learned  Judge  t)rdered 
the  plaint  in  this  suit  to  be  returned  to  the 
plaintiff,  whereas  he  ought  to  have  heard 
and  determined  this  suit. 

For  that  the  learned  Judge  ordered 
the  plaint  in  this  suit  to  be  taken  off  the 
file,  no  notice  of  motion  for  the  purpose 
having  been  served. 

The  judgment  of  the  Appellate   Bench 
was  delivered  by — 

Couch,  C.y. — I  think  it  is  not  open  to  the 
appellant  to  contend  that  Mr.  Justice  Mac- 
pherson  had  no  right  to  recall  the  leave 
which  he  gave  to  bring  the  suit  in  this 
Court  by  the  order  made  on  the  3131  of 
May  1873.  '^^^  plaintiff  acted  upon  the 
order  which  was  made  in  the  terms  stated, 
"  reserving  leave  to  the  defendant  to  move 
"  (when  the  case  comes  on  for  settlement 
"  of  issues)  to  set  as'de  this  order."  • 

Upon  that  the  plaint  was  filed,  and  what 
I    understand    by    this  order   is    that    the 
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learned  Judge  did  as  was  a  convenient  course 
of  proceeding.  Instead  of  deciding  absolutely, 
upon  the  application  of  the  plaintiff  without 
hearing  the  defendant,  he  postponed  his  final 
decision  until  an  opportunity  had  been 
afforded  to  the  defendant  to  state  any  objec- 
tions he  had  to  the  leave  being  granted.  I 
think,  having  acted  upon  this  order,  the 
plaintiff  cannot  object  to  the  validity  of  the 
reservation. 

But  it  may  be  contended  that  it  is  carrying 
out  the  intention  of  the  learned  Judge  if  we 
consider  that  his  order  made  upon  the 
settlement  of  issues,  setting  aside  the  previous 
orders,  and  deciding  that  the  leave  ought  not 
to  be  granted,  is  in  the  same  position  in 
regard  to  the  right  of  appeal  as  if  it  had 
been  made  on  the  31st  of  May. 

The  case  is  this :  Mr.  Justice  Macpherson 
has  exercised  his  discretion  by  finally  decid- 
ing that  leave  ought  not  to  be  granted.  I  will 
suppose  that  there  is  an  appeal  to  this  Court 
upon  that.  It  is  not  necessary  to  determine 
whether  an  appeal  lie's  or  not,  because,  in  my 
opinion,  this  is  not  a  case  in  which  we  ought,  in 
the  exercise  of  our  discretion,  to  give  leave 
to  sue  in  this  Court.  The  main  question  in 
the  case,  whether  the  plaintiff  is  entitled  to 
the  amount  of  maintenance  which  she  claims, 
would,  it  seems  to  me,  be  much  more  con- 
veniently tried  in  the  Cpurt  of  Benares, 
where  the  defendant  resides,  where  the 
plaintiff  apparently  also  resides,  and  where 
all  the  witnesses  who  will  be  called  to  give 
evidence  in  the  suit  probably  also  reside. 
There  is  no  reason  that  question  should  be 
tried  in  Calcutta,  so  far  away  from  the 
residerite  of  all  the  persons  who  would  have 
to  appear  in  Court. 

The  law  also  which  would  have  to  be 
applied  is  the  law  which  is  current^  in 
Benares,  with  which  the  Courts  there  are 
quite  as  familiar  as  the  Judges  of  this  Court 
can  be. 

It  is  said  that  the  suit  ought  to  be  tried 

here,    because   the   plaintiff   asks  that   her 

maintenance  may  be  declared  to  be  a  charge 

on  the  Calcutta  property,  which  the  Court 

at    Benares    could    not    declare,  and    that 

the  plaintiff  also  asks  to  have  a  Receiver 

appointed  for  the  Calcutta  property,  which 

could  not  be  done  by  the  Benares  .Court. 

There  does  not  appear  to  be  any  necessity 

either  for  declaring  the  maintenance  to  be 

a  charge  on  the   Calcutta  property  or  for 

the    appointment  of  a  Receiver.     There   is 

^apparently,   within   the^  jurisdiction    of  the 

^  Court  at  Benares,  ample  property  to  satisfy 

the  maintenance ;  and,  unless  it*  is  shown  that 


there  is  a  probability  that,    if  a  de^ 
maintenance  was  obtained    in  the 
Court,  the  payment  of  it  could  not  be 
except  by  making  it  a  charge  on  the 
property    and    appointing    a  Recer 
ought  not  to  allow  the  suit  to  be 
this  Court.     It  seems  to  me  that  th 
Court  to  try  the  suit  is  the  Court  at 
and,  if  I  had  been  called  upon  in 
instance   to   decide   life   question, 
Justice    Macpherson    was,     whether, 
ought  to  be  granted,  I  should  have 
that  it  ought  not. 
The  appeal  must  be  dismissed  witl| 

PontifeXy  J, — I  am  quite   of  the 
opinion. 


The  20th  January  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges. 

Misjoinder. 

Reference  to  the  High  Court  by  the 
siffy  exercising  the  powers  0/  a  J\ 
the  Small  Cause  Court  at  Serai 
dated  the  nth  August  i8*j2' 

Baroo  Sircar,  Plaintiff, 
versus 
Massim  Mundul  and  others,  De/c 

It  is  illegal  to  join  different  causes  of  ^ctk 
suit  ag^ainst  different  parties  where  each  has 
and  separate  interest,  e.  g.,  to  bring  a  joint  acti 
price  of  timber  against  defendants  who  purch' 
one  pair  of  timber,  from  the  plaintiff,  separ 
the  other. 

Case, — In  this  case  the  plaintiff  ha| 
to  recover  the  value  of  some  timbeq| 
the  defendants  on  the  allegation  thattl^ 
chased  those  timbers  from  him  on  credl 
have  left  the  purchase>money  unpaid.. 

The  defendants  have  advanced  se| 
defences  against  the  claim.  They  • 
mously  urge  that  they  purchased  no  « 
from  plaintiff,  but  defendant  No.  1  4 
that  he  purchased  one  piece  of  timber 
a  third  party,  to  whom  he  paid  the  price. 

In  course  of  the  hearing  of  the  plaii 
evidence  in  this  case,  it  has  appeared 
defendants  separately  purchased  one 
timber  each,  from  plaintiff,  at  Rs.  8  per, 
Plaintiff's  witnesses  state  that  each  of 
defendants  purchased    one   pair  sej 
from  the  other,  though   the   purchase,, 
made  at  the  same  time.    It  is  now  uiged 
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if  tbe  defendants,  though  this  plea 
i  taken  earlier,  that  the  plaintiff's 
$  having  disclosed  a  misjoinder  of 
if  action,  his  suit  is  liable  to  dismissal, 
onsi deration  of  the  evidence,  it  has 
d  to  me  that  each  defendant  separately 
ed  one  pair  of  timber  from  the  plaint- 
igh  the  purchases  were  made  at  one 
\  same  time^nd  consequently  it  is 
tt  the  cause  of  action  that  the  plaintiff 
linst  one  defendant  is  quite  distinct 
^  which  he  has  against  the  other,  and 
e  defendants  are  not  concerned  in 
gi  with  both  of  them ;  one  defendant 
Dntract  with  plaintiff  for  one  pair,  and 
(KT  defendant  for  the  other,  and  hence 
I  contracted  separately  with  each  only 
t  pair  that  was  taken  by  him.     Under 

Enmstances,  I  am  of  opinion  that  the 
ses    of    action    existing  separately 
two  different  persons  have  been  joined 
suit,  and  this  fact  renders  the  case 
the  charge  of  misjoinder,  which  has 
eld  by  the  High  Court  on  several 
OS  as  making  a  suit  liable  to  dismissal, 
tgued  for  plaintiff  that,  as  the  contracts 
ide  by  the  defendants  at  one  time, 
tvenience  can  arise  to  them  on  the 
tg  decided  in  plaintiff's  favour,  if  a 
decree  be  passed   against  each  of 
Or  the  value  of  the  timbers  taken  by 
%ut  this  argument  is  not  supported 
precedent  at  all,  and  the  question  is 
9ther  any  inconvenience  would  result 
defendants,  but  whether  two  distinct 
H  action  against  two  different  defend- 
Sk  be  joined  in  one  action.    As  such 
of  separate  causes  of  action  against 
It  parties,  who  are  not  interested  in 
ID  with  them,  is  not  compatible  with 
Jrit  of  the  Procedure  Code  and  the 

{rulings  of  the  High  Court,  I  am  of 
that  this  argument  raised  in  plaint- 
ffovLi  cannot  be  countenanced.  The 
n  being  a  very  important  one,  and 
D  arise  in  future  in  similar  cases,  and 
|6on  being  involved  in  much  difficulty, 
f  the  sanction  of  the  opinion  of  the 
tble  High  Court  of  Judicature,  and  I 
the  same  under  Section  22  of  Act 
of  1865  ^0  ^^^  opinion  of  their  Lord> 
tbe  Honorable  Judges  of  the  said 
^wt.  The  question  which  I  beg  to  submit 
whether  defendants  having  purchased  each 
^  pair  of  timber  from  the  plaintiff  sepa- 
^  fitmi  the  other,  the  plaintiff  can  bring  a 
'^aaion  against  them  for  their  price.  I 
r  ^^moD,  for  reasons  above  stated,  that 
^Ite  itit  18  improper  and  open  to  the 


charge  of  misjoinder,  and,  as  such,  cannot  be 
allowed  to  succeed. 

I  therefore  dismiss  this  suit  with  costs 
and  interest,  contingent  upon  the  opinion  of 
the  Honorable  High  Court. 

The  judgment  of  the  High    Court  was 
delivered  as  follows  by — 

Kemp,  J. — We  concur  with  the  Moonsiff 
with  powers  of  a  Small  Cause  Court  Judge. 
It  is  illegal  to  join  different  causes  of  action 
in  one  suit  against  different  parties,  where 
each  of  these  parties  has  a  distinct  and 
separate  interest,  as  is  the  case  in  the  suit 
referred  for  our  opinion. 


The  20th  January  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges, 

Rent-suit— Rea  Judicata— Jurisdiction— Act 
VIII.  (B.  C.)ofx869. 

Case  No*  1304  of  1873, 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  judge  of 
JessorCf  dated  the  28th  April  iSjj, 
affirming  a  decision  of  the  Moonsiff  of 
that  District,  dated  the  27th  May  i8j2. 

Mohima  Chunder  Mojoomdar  and   another 
(two  of  the  Defendants),  Appellants, 

versus 

Asradha  Dossia  (Plaintiff),  Respor^ent. 
Baboo  Rash  Beharee  Ghose  for  Appellants. 
Bgboo  Bungshee  Dhur  Sen  for  Respondent. 

The  decision  of  an  ordinary  Civil  Court  in  a  suit  for 
rent  cognizable  under  Act  VIII.  (B.C.)  of  1869  is 
binding  in  a  subsequent  suit  between  the  same  parties 
which  raises  the  same  question  in  a  different  form. 

.  Jackson,  J. — This  case  appears  to  us  to 
be  very  clear.  The  appellants  before  us, 
who  were  defendants  in  the  Court  below, 
sued  the  respondent  for  rent.  That  suit  was 
brought  under  Act  VIH.  (B.C.)  of  1869  in 
the  Court  of  the  Moonsiff,  and  the  respond- 
ent set  up  the  defence  that  the  land  was 
lakhiraj.  Thereupon  the  Moonsiff  inquired 
into  that  plea,  and  found  that  the  land  was 
not  lakhiraj,  but  mil,  and  he  gave  the 
plaintiffs  in  that  suit  a  decree.  This  deci- 
sion was  appealed  against  in  the  Court  of* 
the  District  Judge,  'Svhere  the  decision  was 
affirmed.  The  defendant  in  that  case  has  ^ 
now  brought  the  present  suit  against  the 
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then  plaintiffs  who  are  now  the  appellants 
before  us,  for  a  declaration  of  his  right  to 
hoid  the  lands  lakhiraj,  that  is,  free  from  the 
payment  of  rent.  The  first  issue  raised  in 
the  Court  of  first  instance  was  whether  the 
suit  was  barred  by  section  2,  Act  VIII.  of 
1859.  The  Moonsiff  held  that  the  suit  was 
not  so  barred.  The  same  question  was 
raised  in  similar  terms  before  the  District 
Judge,  and  he  also  held  that  the  section  was 
no  bar  to  the  suit.  The  Judge  observes : 
''Although,  in  the  litigation  of  1861,  the 
''question  whether  the  land  is  lakhiraj  or 
"m&l  was  not  distinctly  tried,  there  is  no 
"doubt  that  it  was  tried  in  the  late  litiga- 
"tion  when  the  defendant  sued  plaintiff  for 
'*  rent,  and  got  it  on  the  ground  that  the  land 
"is  not  lakhiraj,  as  defendants  allege,  but 
"mal,  as  plaintiffs  declare.  That  suit  was 
"  tried  under  the  new  Rent  Act  by  a  Moonsiff 
"whose  decision  was  upheld  on  appeal  by 
"the  District  Judge,  and  the  procedure 
"  under  that  Act  is  ordinarily  the  same  as 
"  under  Act  VIII.  of  1859.  1  have  no  doubt, 
"  however,  that  the  Moonsiff  was  right  in 
"  holding  the  present  suit  not  barred,  because 
"  there  is  a  difference  in  the  causes  of  action, 
**  and  a  bar  must  be  made  out  very  clearly. 
."  The  purposes  of  the  two  suits  are  different  : 
"  In  the  former  suit  the  defendant  wanted 
"  rent,  and  for  the  purpose  of  deciding  that 
'*  the  question  of  title  was  incidentally  tried, 
'*  but  only  for  the  purpose  of  deciding  the 
"  question  of  rent.  I  have  no  doubt  that  as 
"  a  decision  on  title  by  a  Revenue  Court  pro- 
"nounced  in  a  rent-suit  is  binding  only  in 
"  the  re^t-suit,  so  this  decision  of  title,  though 
"  by  a  Civil  Court,  having  been  pronounced 
"in  a  rent-suit,  and  merely  with  the  object 
"  of  deciding  as  to  the  rent  of  certain  yews, 
"leaves  it  open  to  plaintiff  to  sue  to  obtain.'' 
We  should  observe  that  the  question  really 
raised  between  these  parties  did  not  refer  to 
any  bar  under  section  2  of  the  Civil  Pro- 
cedure Code,  but  it  was  whether  the  present 
plaintiff,  having  had  the  issue  now  raised 
fairly  tried  in  the  Court  of  the  Moonsiff 
and  in  the  District  Court  on  appeal,  is  entitled 
to  raise  the  same  question  in  a  different 
form  in  the  new  suit  brought  for  that 
purpose.  It  was  lately  a  subject  of  doubt 
whether  the  previous  decision  upon  such  a 
point,  even  of  a  Revenue  Court,  would  not 
be  binding.  That  doubt  has  been  set  at 
rest  by  the  ruling  of  the  Full  Bench  in  19 
•Weekly  Reporter,  page  322,  where  it  has 
been  declared  that  the  decision  of  the 
*•  Revenue  Court  is  not  binding.  It  will  be 
observed,  however,  that  the  decision  of  the 


Court  in  that  case  is  shown  in  the  words 
all  the  Judges,  who  gave  separate  jad; 
to  have  proceeded  entirely  upon  the 
and  exclusive  character  of  the  jurisdi 
of  the  Revenue  Courts.    In  the  case 
us,  the  previous  decision  was  not  obi 
in  the  Court  of  the  Collector.     It   ws 
decision  of  the  ordinary  Civil  Court  of 
country,  and,  although  Ifie  subject-mattefj 
that  first  suit  was  a  cl^m  for  rent,  it 
to  be  cognizable  under  Act  VIII.  (B.C.] 
1869.  •  The  Court  tried  that  suit  with  aff 
power    as    a    Civil    Court,   and    had 
jurisdiction  to  dispose  finally  of  all  qi 
arising  before  it  in  the  course  of  the 
That  being  so,  we  think  the  obsei 
of  the  Judicial  Committee  in  the 
Soorjo  Monee  Dayee  vs,  ^udanund 
pattur,    20    Weekly     Reporter    377, 
apply,   and   that  the   plaintiff   in   this 
is   not  entitled   to  vex  the  defendants* 
raising  again  in  a  new  suit  the  very 
question  which  was  once  decided  by  a 
of  competent  jurisdiction  in  a  previous 
We  think,  therefore,   the  decisions   erf 
Courts  below  should  be  set  aside,  and 
plaintiff's  suit  dismissed  with  costs. 


The  24lh  January  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  i 
Justice,  and  the  Hort'ble  F.   B.  K< 
Louis  S.  Jackson,  F.  A.  Glover,  and 
Pontifex,  Judges, 

Suit  for  Rent— AltematiTe  Claim— Ij 
Amendment  of  Plaint. 

Case  No.  1899  of  1872. 

Special  Appeal  from  a  decision  pasiei 
the    Subordinate  Judge  of  Furreed^ 
dated  the  8th   August   1872^  ajfi» 
decision    of  the    Moonsiff  of    Bhat 
dated  the  ^rd  May  18 j 2, 

Lukhee  Kant  Doss  Chowdhry  (Plaintii 

Appellant, 

•^  versus  ■ 

Sumeerooddi  Tustar  and  others  (Defendi 

Respondents, 

Baboos  Kalee  Mohun  Doss  and  Ketskte 
Kant  Sen  for  Appellant. 

Baboos  Sreenath  Doss  and    Anumd^.G^^A 
Palit  for  Respondents.  ..  -1 

Where  a  landlord  sues  a  rvbt  for  arrears  of 
alleged  to  be  due  under  a  kobooleiit,  and  the  Coot  ii 
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t  sach  kubookat  has  Qot  been  executed  by  the  ryot, 
Jt  appears,  notwithsUnding,  that  the  ryot  occupied 
Hand  under  the  zemindar,  the  landlord's  right  to 
further  trial  of  the  question,  whether  any  rent, 
.^^ir  much,  is  due,  will  depend  upon  the  claim  stat- 
» tlie  plaint.  If  that  claim  is  in  the  alternative,  and 
"  thus  has  notice  that,  on  failure  to  prove  the 
_jt,  the  landlord  will  claim  rent  for  the  occupation 
land,  the  landlord  is  entitled  to  have  that  issue 
But,  if  a  claim  for  rent  on  account  of  such  occu- 
ts  not  in  the  plaint,  the  landlord  is  not  so  entitled. 

in  the  discretion  ol^he  Court  to  amend  the  plaint 

issues,  and,  whereihe  omission  has  been  from 

loe  or  mistake,  it  would  generally  be  proper 


kSO. 


case  was  referred  to  the  Full  Bench^ 
the  28th  July  1873,  by  Jackson  and 

xrkanath  Mitter,  J  J,,  with  the  follow- 

remarks  : — 


fackson^  J, — We  arc  under  the  necessity 
Tcf erring    this   case   for  the    judgment 
[the    Full   Bench!    The    question   which 
tires   to  be  settled  by  an  authoritative 
^g    is  whether  a  landlord  having  sued 
for  arrears  of  rent  alleged  to  be  due 
M  a  kubooleut,  and  the  Court  having 
id  that  such  kubooleut  had  not  been 
ited  by  the  ryot,  but  it  appearing,  not- 
tbstanding,  that  the  ryot  occupied  the  land 
ler  the  zemindar,  whether  the  landlord  is 
Ithlcd  to  have  a  further  trial  of  the  ques- 
wbether  any  rent,  and  how  much,  is  due 
account  of  the  ryot's  occupation  of  such 
It  has  been  held  that,  in  such  circum- 
ices,  the  landlord   is  entitled  to  recover 
rent  which  appears  to  be  due  to  him 
rise   than    under    the    kubooleut,    in 
;ral  cases,  one  in  Sutherland's  Reports  for 
>4,  page  12,  Act  X.  Rulings,    another  in 
Weekly  Reporter,  page  »i,    another  in 
Weekly  Reporter,  page  233,  and  in  a 
more  recent  case,  in  which  a  similar 
inioD   appears  to   have   been   expressed, 
jugh  the  case  is  not  yet  reported,  by 
present  Chief  Justice  in  Special  Appeal 
945  of  1872,  decided  on  the  14th  May 
r3.*     On  the  other  hand,  we  have  repeated 
ings  in   Marshall's  Reports,   pages   560, 
263,    57,  and    23,   and   in    12    Weekly 
ter,  page  317. 

Ike  judgment  of  the  Full  Bench   was 
delivered  asfolltws  by — 

Couch,  C/.— "The  question  referred  is 
^whether  a  landlord  having  sued  a  ryot  for 
^anears  of  rent  alleged  to  be  due  under  a 
^kubooleut,  and  the  Court  having  found 
it  such  kubooleut  had  not  been  executed 
/the  ryot,  but  it  appearing,  notwithstand- 
^tog,  that  the  ryot  occupied  the  land  under 
»-• — 


"the  zemindar,  the  landlord  is  entitled  to 
"  have  a  further  trial  of  the  question  whether 
"  any  rent,  and  how  much,  is  due  on  account 
"  of  the  ryot*s  occupation  of  such  land." 

\yhether  the  landlord  is  entitled  to  this 
or  not  depends,  in  our  opinion,  upon  the 
claim  which  is  stated  in  the  plaint.  If  the 
claim  is  in  the  alternative,  and  thus  the  ryot 
has  notice  that  the  landlord,  if  he  fails  to 
prove  the  execution  of  the  kubooleut,  will 
claim  rent  for  the  occupation  of  the  land, 
we  think  an  issue  ought  to  be  framed  to  try 
whether  any  rent,  and  how  much,  is  due  on 
account  of  the  occupation,  and  that  the 
landlord  is  entitled  to  have  that  issue  tried. 
If  any  rent  is  due,  the  landlord  ought  to  be 
allowed  to  recover  it.  It  is  not  forfeited  by 
his  making  a  false  claim  upon  a  kubooleut, 
and  he  should  not  be  made  to  bring  two  suits, 
when  the  questions  between  him  and  the 
ryot  can  be  determined  in  one. 

But,  where  a  claim  for  rent  on  account  of 
the  occupation  of  the  land  is  not  made  in 
the  plaint,  we  think  the  landlord  is  not  enti- 
tled to  have  the  question  tried  whether  any, 
and  how  much,  rent  is  due.  "  The  determi- 
'*  nations  in  a  cause  should  be  founded  upon 
"  a  case  either  to  be  found  in  the  pleadings, 
''  or  involved  in,  or  consistent  with,  the  case 
"  thereby  made." — ^Eshan  Chunder  Singh  vs. 
Shama  Churn  Bhutto,  11  Moore's  I.  A. 
20.*  "The  state  of  facts  and  the  equities 
"  and  ground  of  relief  originally  alleged  and 
"pleaded  by  the  plaintiff  are  not  to  be 
"  departed  from." — lb,  24. 

It  is  in  the  discretion  of  the  Court  to 
amend  the  plaint  or  the  issues,  and  to  allow 
it  to  be  tried.  And,  where  the  omission  to 
make  the  claim  in  the  plaint  appears  to  have 
boen  from  inadvertence  or  by  mistake,  it 
would  be  proper  to  do  so.  "  If,  by  inadvert- 
"  ence  or  other  cause,  the  recorded  issues  do 
"  not  enable  the  Court  to  try  the  whole  case 
"on  the  merits,  an  opportunity  should  be 
"  afforded  by  amendment,  and,  if  need  be,  by 
"adjournment,  for  the  decision  of  the  real 
"points  in  dispute." — Hunooman  Persaud 
Pandey  vs.  Mussamut  Babooee  Munraj 
Koonwuree,  6  Moore's  I.  A.  411. 

But,  where  there  is  reason  for  thinking 
that  the  omission  was  deliberate,  it  would 
generally  not  be  proper. 

The  landlord  may  then  be  justly  left  to 
bring  a  fresh  suit,  and  to  lose  any  part  of 
the  rent  the  suit  for  which  would  be  barred 
by  the  law  of  limitation.  This  appears  to 
be  the  opinion  of  the  High  Court  at  Bombay, , 
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9  B.  H.  C.  Reports  i.  When  a  Court  of 
first  instance,  in  the  exercise  of  its  discre- 
tion, allows  the  question  to  be  tried,  the 
reason  for  doing  so  should  be  distinctly 
stated.  An  arbitrary  exercise  of  the  power 
might  be  a  ground  of  appeal.  In  the  suit 
in  which  this  reference  has  been  made,  the 
landlord  was  clearly  not  entitled  to  have  the 
question  tried.  An  issue  raising  it  had, 
indeed,  been  framed  by  the  first  Court,  but 
the  issue,  whether  the  co-sharer  ought  to 
have  been  made  a  defendant,  was  decided  in 
favour  of  the  landlord,  on  the  ground  that 
his  suit  was  based  on  the  kubooleut.  The 
two  claims  could  not  be  properly  joined  in 
the  suit,  as  upon  the  second  claim  other 
persons  ought  to  have  been  made  defendants. 

We  wish  also  to  remark  that,  where,  as  in 
Special  Appeal  No.  945  of  1872,*  thedefend- 
ant  admits  a  sum  to  be  due  for  rent,  the  Court 
may  rightly,  in  our  opinion,  give  a  decree  for 
it,  irrespective  of  the  claim  made  in  the 
plaint.  This  is  all  that  was  decided  in  that 
case.  It  was  there  said  by  the  pleader  for 
the  appellant,  in  a  general  way,  that  there 
were  decisions  in  Marshall's  Reports  against 
this  being  done,  but  the  references  to  them 
were  not  given,  and  it  now  appears  that  none 
of  the  decisions  go  so  far  as  this. 

We  think  in  this  appeal  the  question  put 
to  us  should  be  answered  in  the  negative, 
and  the  appeal  should  be  dismissed  with 
costs. 


The  24th  January  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  ^/.,  Chief 
Justice^  and  the  Hon'ble  F.  B.  Kemp, 
Louis  S.  Jackson,  F.  A.  Glover,  and 
C.  Pont  if  ex,  Judges, 

Appellate  Court — ^Arbitration. 

Case  No.  805  of  1871. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  East  Burdzvan, 
dated  the  2^th  March  i8yiy  modifying  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  23th  January  i8yo, 

Juggeshur  Dey  (Defendant),  Appellant, 

versus 

Kritartha  Moyee  DQSsee  (Plaintiff), 
Respondent, 

•  20  W.  Ri  64. 


Baboo  Rash  Beharee  Ghose  for  Appel 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

An  Appellate  Court  has  no  power,  under  tiic 
Civil  Procedure,  to  refer  a  case  to  arbitratioo 
consent  of  the  parties. 

This  case  was  referred  to  the  Full   Ba 
on  the   tSth   September  i8*j3^  by  Jack 
and   Glover^    JJ-»    ^^l^    ^^  foihi 
remarks  : — 

Glover,  J, — Ttf«    substantial    point 
decision  in  tliis  appeal  is  whether  an  A] 
late  Court  has  power,  on  the  consent  of 
parties,  to  refer  a  case  to  arbitration. 

In    Russool    Bibee  vs.    Shaikh    Jan 
Chowdhry,  17  Weekly   Reporter  31, 
I   was  one  of  the  Judges,  it  has  been 
that    an  Appellate   Court  has  sach  poi 
and,  after  full  consideration,  I  am  still  of: 
same  opinion. 

I  was  at  first  somewhat  doubtful  as  U»i 
enunciation-  of  the  principle,  chiefly  on 
grounds : — 

First,    that    where    an    Appellate 
referred  a  case  to  arbitration,  it  would 
first   to   reverse  the   decision  of  the 
below,  and  then  make  the  reference,  in 
case  there  would  have  been  a  *'  final  ji 
ment"  passed    in   the  case,    which   w< 
under  section  312  of  the  Procedure  Cl 
have  prevented  the  reference. 

And,    secondly,    that,   where    the    1< 
Court's  order  was  not  formally  reversed 
the  Judge,  the  result  of  the  arbitration 
be  to  set  aside  the    decision  of  the 
Court,  a  proceeding  which  seemed  to  mej 
be  without  authority. 

But  these  difiicuties  are,  I  think,   rem< 
by  the   consent  of  the   parties,    and 
consent  to  have  a  case  tried  in  a  pard< 
way    takes,  I  think,  the  matter  out  of 
purview  of  the  Act,  so  far  as  procedi 
concerned. 

The  question,    however,   is   not  wii 
difficulty,  and  I  am  quite  willing  to  refc 
for  the    authoritative    decision    of  a 
Bench. 

Jackson,  J. — nhink  the  matter  shoulc 
referred  for  the  decision  of  a  Full  Beoclv 
it  seems  very  doubtful  whether  the  provu 
of  the  Code  contemplated  a  referencr^ 
arbitration  after  decree  in  the  Court  dt\ 
instance.  "  *•*' 

The  following  are  the  judgmtntt  wf 

Full  Bench:—  ^.i«^ 

Couch,  C.J, — In  this  case,  a  suit 
been  brought  for  the  recovery  oi  nonef) 
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listment  of  the  accounts  of  a  shop,  the 
pn  being  laid  at  Rs.  4,500,  the  Subordinate 
Ige  of  East  Burdwan  made  a  decree  by 
)dbL  he  awarded  to  the  plaintiff  a  certain 
nt,  being  a  part  of  his  claim,  and  dis- 
ced the  remainder.  From  this  there  was 
peal  to  the  Officiating  Judge.  It  appears 
the  case  was  referred  by  that  Court  to 
lion,  and  an  award  having  been  made, 
fficiating  Judgd^made  a  decree  in  the 
of  it.  An  application  had  been  made 
lim  to  set  the  award  aside,  which  was 
d. 

le  special  appeal  is  from  this  decree, 

the  ground  taken  in  it  is  that  the  reference 

itration  could  not  legally  be  made. 

e  appeal  having  been  heard  before  a 

ion    Court,   consisting  of   Mr.   Justice 

son  and  Mr.  Justice  Glover,  that  ques- 

has  been  referred  to  a  Full  Bench. 

power  to  refer  suits  to  arbitration  is 

ined   in  section  312   of  Act  VIII.  of 

and   the   subsequent   sections.    It   is 

these  sections  that  the  Lower  Appellate 

has  acted,  having  made  a  decree  in 

terms  of  the    award    as    directed    by 

0325. 

ion  312  says :  "  If  the  parties  to  a  suit 

desirous  that  the  matters  in  difference 

een  them  shall  be  referred  to  the  final 

ion  of  one  or  more  arbitrator  or  arbi- 

rs,  they  may  apply  to  the   Court   at 

ly  time  before  final  judgment  for  an  order 

reference." 

us  section   is  in  the  part  of  the  Act 

relates  to  the    proceedings   of    the 

^l  or  primary  Court,  and  the   words 

judgment"     here     appear    to    me 

ibtediy  to  mean  the  final  judgment  of  that 

the  word  *'  final "  being  used  to  dis- 

lisb  the  judgment  from  a  preliminary 

[interlocutory  one.     *'  Final "  here  does 

mean  the  final  judgment  in  the  suit  from 

:h  there  can  be  no  appeal,  but  the  final 

lent  of  the  Court  in  which  the  suit  is 

^ht.    And   this  section  does  not  itself 

to  a  Court  of  Appeal.     We  shall  see 

;r  there  is  anything  in  the  Aft,  or  in 

subsequent   Aft,   which   will    make   it 

If;  but,  looking  at  the  section  alone,  it 

not  appear  to  me  to  do  so. 

section   315   says  that  "the  Court 

I,  by  an  order  under  its  seal,  refer  to 

arbitrator  or  arbitrators  the  matters  in 

ference  in  the  suit  which  he  or  they  may 

Tequired    to    determine."     The   word 

U"  appears  to  me  to   be   imperative 

tbc  Court.    If  the  parties   agree   to 

'•ad  properly    nominate   arbitrators, 


the  Court  has  no  discretion  in  the  matter. 
It  is  not  a  power  which  the  Court  may  or 
may  not  exercise  as  it  thinks  fit;  but  the 
Act  confers,  upon  the  parties  agreeing  to 
arbitration,  the  right  to  have  the  reference. 

Section  317.  says  that,  when  the  reference 
is  made  to  arbitration  by  an  order  of  the 
Court,  "  the  Court  shall  issue  the  same  pro- 
"  cesses  to  the  parties  and  witnesses  whom 
"  the  arbitrator  or  arbitrators  may  desire  to 
"  have  examined,"  &c.  That  again  appears 
to  me  to  be  imperative  upon  the  Court,  and 
not  a  mere  discretionary  power  which  it  may 
or  may  not  exercise.  In  section  325  provi- 
sion has  been  made  for  remitting  the  award 
to  the  arbitrators  for  re-consideration,  and  it 
is  provided  that,  if  no  application  is  made  to 
set  aside  the  award,  or  if  the  Court  .shall 
have  refused  the  application,  the  Court  shall 
proceed  to  pass  judgment  according  to  the 
award,  or  according  to  its  own  opinion  on 
the  special  case  if  the  award  shall  have 
been  submitted  to  it  in  the  form  of  a  special 
case.  That  appears  to  me  to  give  to  the 
parties,  who  have  referred  a  suit  to  arbitra* 
tion  when  an  award  has  been  made,  a  right 
to  have  a  judgment  passed  by  the  Court 
according  to  the  award.  All  these  sections 
show  that  it  is  something  more  than  a  mere 
power  in  the  Court  to  refer.  '  It  is  a  right 
to  which  the  parties  have,  if  they  think  fit, 
to  exercise  it. 

I  have  said  already  that  these  sections 
apply  to  the  Court  in  which  the  suit  is 
brought,  the  primary  or  original  Court. 
They  can  only  be  made  applicable  to  a  Court 
of  appeal  by  section  37  of  Act  X^III.  of 
1 86 1,  and  I  think  that  section  does  not  make 
them  applicable  to  it.  It  provides  that, 
**  i^nless  when  otherwise  provided,  the  Appel- 
**  late  Court  shall  have  the  same  powers  in 
'<  cases  of  appeal  which  are  vested  in  the 
"  Courts  of  original  jurisdiction  in  respect 
'^  of  original  suits." 

This  does  not  appear  to  me  to  be  a  power 
within  the  meaning  of  that  section.  It  is 
an  enabling  clause  giving  to  the  Appellate 
Court  various  powers  which  may  be  exer- 
cised by  Courts  of  original  jurisdiction  ;  but, 
for  the  reasons  I  have  mentioned,  I  think 
referring  to  arbitration  does  not  come  within 
the  meaning  of  the  word  "power."  If  it 
were  intended  that  the  Appellate  Court 
should  be  bound  to  refer  a  case  which  came 
before  it  to  arbitration,  when  the  parties 
agree  to  do  so,  the  intention  of  the  Legisla» 
ture  would  have  been  more  clearly  expressed. 

And,  if  there  were  any  ambiguity  in  the  ' 
meaning  of  the  word  "  power,"  and  it  were 
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doubtful  whether  it  might  not  be  construed 
to  include  reference  to  arbitration,  I  think 
viQ  should  consider  that  neither  reason  nor 
convenience  requires  that  the  Appellate  Court 
should  refer  a  suit  to  arbitration  in  that  way. 
It  would  enable  the  parties  to  it,  by  agree* 
ment  between  themselves,  to  refer  to  the 
decision  of  arbitrators  chosen  by  themselves, 
the  propriety  (it  might  be  on  a  question  of 
law)  of  a  decision  of  one  of  the  Courts 
(perhaps  not  the  High  Court,  as  the  Act 
does  not  now  apply  to  the  High  Court  so  as 
to  be  imperative),  it  would  enable  the  parties 
to  agree  to  substitute,  as  a  decree  in  an 
appeal  from  the  decision  of  a  District  Judge 
or  a  Subordinate  Judge,  the  opinion  of  arbi- 
trators appointed  by  themselves.  I  think 
this  would  not  be  either  reasonable  or  con- 
venient ;  and  if  there  were  a  doubt  as  to 
the  meaning  of  the  word  "  power  "  in  sec- 
tion 37, 1  should  hold  that  there  was  a  good 
ground  for  not  giving  to  it  a  construction 
which  would  impose  upon  the  Court  of 
appeal  the  obligation  to  refer  a  suit  to 
arbitration. 

The  decision  of  the  District  Judge  having 
proceeded  entirely  upon  the  ground  that  these 
sections  in  Act  VIII.  of  1859  applied  to  the 
Appellate  Court,  and  he  having  passed  a 
decree  under  the  authority  given  by  them, 
I  think  the  decree  must  be  set  aside,  and  the 
suit  must  be  remanded  for  re-hearing.  The 
costs  will  follow  the  result. 

Jackson,  J. — I  concur. 

Kemp,  J* — After  hearing  the  judgment, 
which  has  just  been  delivered  by  the  learned 
Chief  Jjistice,  any  doubts  I  may  have  had 
upon  this  subject  are  entirely  removed. 
The  people  of  this  country  should  be 
encouraged,  as  much  as  possible,  to  refer  tl^ir 
differences  to  arbitration.  That  is  a  method 
of  deciding  disputes  which  is  very  frequently 
resorted  to  in  this  country,  and  it  is  one  which 
is  familiar  to  the  people  of  the  country,  and 
is  consonant  with  their  customs  and  habits, 
and  I  think  it  is  very  desirable  that  as  litile 
restriction  as  possible  should  be  placed  upon 
references  to  arbitration  ; .  but,  as  pointed  out 
by  the  Chief  Justice,  if  parties  are  allowed 
to  refer  matters  to  arbitration  after  a 
case  has  been  finally  disposed  of  by  a  Court 
of  justice,  such  a  proceeding  might  tend  to 
bring  the  lower  Courts  into  contempt. 

On  the  whole,  therefore,  I  concur  in  the 
iudement  delivered  by  the  Chief  Justice. 
i  Glover,  /•— 1  ^i^so  concur.  When  this 
reference' was  made,  I  \^s  inclined  to  think 
» that  the  consent  of  the  parties  got  rid  of 
the  difficulty,  and  that  a  reference  could  be 


had  to  arbitration,  notwithstanding 
case  had  got  to  the  appellate  stage ;  h\ 
further  consideration,  and  I  may  ad< 
hearing  a  fuller  argument,   I    am   di 
as  to  the  correctness  of  my  first  impn 
at  all  events,  I  am*  not  prepared  to 
from  the  judgment  which  has  just  been 
vered  by  the  Chief  Justice. 

PontifeXy  J. — I  ejj^irely  concur  ii 
judgment  pronounced  by  the  learned 

Justice. 


The  24th  January  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  O.  G. 

Judges, 

Mesne-profits  —  Limitation  —  Execntioa 

XIV.  of  1859,  s.  ao. 

Case  No.  321  of  1873. 

Miscellaneous  Appeal  from  an  order 
by  the  Subordinate  Judge  of  Patna^ 
the  sth  July  1873. 

Mussamut  Fuzeelun  (Judgment-debl 

Appellant, 

versus 

Syud  Keramut  Hossein  (Decree-ho]d< 

Respondent. 

Moonshee  Mahomed  Fusufiox  Appell 

Mr.  C.  Gregory  and  Baboo  Boodh  Sttt 
Singh  for  Respondent. 

Act  XIV.  of  1859,  s.  30,  applies  only  to  soch 
orders  as  are  complete  in  themselves,  and  ready 
enforced,  and  not  to  so  much  of  a  decretal  oitfa 
directs  proceedings  to  be  taken  in  order  to  assess 
amount  of  wassilat  to  be  recovered  by  the  J ud^ 
creditor,  which  are  merely  a  prolongation  or  the 
and  not  proceedings  to  enforce  the  decree. 

Phear,  J. — In   this  case  the  judgmi 
creditor   obtained  his   decree  in    1862 
possession  of  certain  land,  costs,  and  wi 
Various   proceedings   seem    to    have 
taken  at  different  times  to  obtain  ex< 
and  also  assessment  of   wassilat,  the 
commencing  with  the  petition  made  on 
28th  July  1870;   and  possession  was  ' 
obtained  in  1866,  and  all  money  due  ^ 
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»i}d  interest  under  the  decree  was  paid 
23rd  May  1 87 1.     At  that  date  also 
iderstand   that    there   was   something 
entry  of  satisfaction  in  full  of  the 
made  matter  of  record.     But,  after- 
an  application  was  made  by  the  judg- 
rcditor  to  carry  on  the  investigation 
amount  due  in  respect  of  wassilat. 
;n    1870  and  the  entry  of  the  satis- 
in  May  iS/iy^ihere  had  been  sDme 
taken    in  this  direciion,  and  a  good 
witnesses  examined.     But,  when  the 
it  application  was  made  to  resume  the 
liy    into   the  wassilat,    the    judgment- 
\T  objected  that  the  proceedings  were 
The    lower  Court    has  held  that 
tre  not  barred.     And  on  this  point  we 
that  the  lower  Court  is  right, 
truth  is  that  proceedings  after  a  decree, 
ending  the  matter  of  execution,  taken 
le  purpose  of  assessing   wassilat,  are 
pendent  of  the  decree,  at  least  in  this 
:t,  namely,  that  they  are  not  taken  by 
of  obtaining  satisfaction  of  the  decree, 
are  merely  carried  on  in  pursuance  of 
order  which  was  made  at  the  time  of 
kg  the  decree  to  the  effect  that  wassilat 
Id  be  assessed  or  estimated  in  the  course 
re  execution-proceedings.     The  decretal 
\i  may  be  considered  as  of  two  parts, 
which  was  final  and  in  reality  a  decree 
possession   and    for  money,    and   that 
was   incomplete,  namely,  the  award 
[Such   damages  as  should  be  afterwards 
jd  pending  the  execution-proceedings. 
►w   the   section  of  the  Limitation  Act 
jh    limits   the   time  within    which    exe- 
m  of  a  decree  is  to  be  sought  is  the 
section  of  Act  XIV.  of  1859.     ^^  runs 
the  following  words :    '**  No  process  of 
[ecution  shall  issue  from  any  Court  not 
iHshed  by  Royal   Charter  to  enforce 
ly  judgment,    decree,  or  order  of  such 
^art,  unless  some  proceeding  shall  have 
icn    taken   to   enforce  such    judgment, 
ree,  or  order,  or  to  keep  the  same  in 
:e  within  three  years  next  preceding  the 
^plication  for  such  execution." 

appears    to    us  that    this    enactment 

>lies  solely  to  such  decfetal  orders  as  are 

>lcte   in   themselves,  and  ready   to  be 

'ced  by   process    of    execution   at  the 

ice  of  the  person  in  whose  favour  they 

made  against  his  opponent.     It  does  not 

\\j  to  so  much  of   a   decretal   order   as 

:is  proceedings  to  be  taken  in  order  to 

the   amount  of  wassilat  which  is  to 

,^»overed  by  the  judgment-creditor  when 

Assessed.    Proceedings   of  this   kind 
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are  merely  a  prolongation  of  the  trial  of 
the  suit  itself.  And  indeed  in  very  many 
cases  the  assessment  of  the  wassilat  might 
well  enough  be  proceeded  with  during  the 
actual  trial  of  the  matter  of  suit,  and  com- 
pleted by  the  time  that  the  decree,  on  the 
merits  of  the  case,  is  passed.  So  that,  until 
these  proceedings  are  ended  by  a  final  assess- 
ment of  damages  in  the  shape  of  wassilat, 
there  is  no  decree  or  order  in  respect  of 
wassilat  which  is  capable  of  being  enforced 
in  execution  by  the  judgment-creditor  against 
his  judgment-debtor.  Thus,  there  is  no 
bar  to  proceedings  for  the  assessment  of 
wassilat  being  carried  on  at  any  time,  arising 
out  of  the  enactment  of  section  20,  Act  XIV. 
of  1859. 

On  the  other  hand,  taking  the  view  that 
they  are  in  themselves  of  the  nature  of  a 
trial,  and  that  they  constitute  a  continuation 
of  the  suit  between  the  parties,  it  seems  to 
us  that  they  ought  always  to  be  instituted 
promptly — at  the  latest  within  a  reasonable 
time  after  the  date  on  which  possession  is 
obtained  by  the  judgment-creditor,  and  then 
pursued  diligently  without  any  unnecessary 
break  as  all  other  proceedings  inter  partes 
in  a  Court  of  justice  ought  to  be  pursued. 
In  these,  as  in  the  case  of  a  trial  of  a  regu- 
lar suit,  if  either  party,  upon  being   duly 
summoned    to  appear    and   prosecute    the 
proceedings  in  Court,  fails  to  do  so,  the 
proceedings  ought  to  be  terminated  by  the 
Court  for  default,  and  not  again   resumed.    • 
In   the   present    instance,  the  lower  Court, 
which  was  charged  with  the   duty  of  carry- 
ing  on  the  investigation  into  wassilat,  has 
thought  that  there  was  no  reason  \why  the 
judgment-creditor   should   not  be  allowed, 
even  at  the  very  late  stage  which  the  suit 
ha?  now  reached,  to  go  on  with  the  inquiry. 
And  we  are  unable  to  say  that  in  this  it 
has  committed  any  error  in  law.     We.  are 
also  unable  to  say  upon  the  limited   facts 
which  are  placed  before  us  that  it  is  inex- 
pedient, or,  for  any  other  reason,  improper, 
that  this  investigation  should  now  be  con- 
tinued.    We  therefore  feel  that  we  must, 
in    view    of  the   course    which    the  lower 
Court  has  taken,  dismiss  this  appeal.     But 
we  desire  at  the  same  time  to  press  upon 
the    attention    of    the     lower    Court     the 
necessity  of  taking  care  that  these  wassilat- 
proceedings  are  henceforward  pursued  dili- 
gently bjTthe  judgment-creditor,  and  carried 
on  to  a  due  conclusion  as  soon  as  possible. 

Under  all  the  circumstances  of  the  case^ 
we  think  that  each  party  should  bear  his  own 
costs  in  this  Court. 
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The  iglh  December  1873, 


Sir  James  W.  Colvile,  Sir  Montague  E. 
Smith,  am)  Sir  Robert  P.  Collier. 


Joint  Hindoo  Faniilj—P&rtition— Intention. 


Ok  Appeal  from  the  Nigh  Court  of  Judica- 
lure  at  Fori  William  in  Btngal.* 


Doargia  Pcrshad  and  others 


Mussamut  Kundun  Koowar. 


Inasmuch  IS  there  may  be  (tide  case  of  Appooviei  m. 
Ramasubha  Aiyan  and  uthErs,  1 1  Moore's  1.  A.  7;  ; 
and  S  W.  R.,  P.  C.  1)  a  division  of  a  joint  and 
separate  Hindoo  family  and  of  the  joint  property,  such 
u  to  alter  the  s/df  HI  of  the  family,  without  a  regular 
partition  by  metes  and  bounds,  the  question  in  every 
particular  case  of  disputed  division  must  be  one  of 
(«teK/i'^— whether  the  intention  of  the  parties,  to  be 
inferred  from  the  instruments  which  they  have  executed, 
and  the  acts  they  have  done,  was  to  effect  such  a 


Thi  appellant  in  this  case  is  (he  childless 
widow  of  Moneerut  Dass,  who  was  the  son 
of  one  Showkee  Lai!,  and  the  respondents 
are  the  descendants  of  the  three  sons  who, 
with  Showkee  Lall,  constituted  the  family  of 
the  common  ancestor. 

The  family  must  be  presumed  lo  have 
been  originally  joint.  The  suit  was  brought 
by  the  widow,  claiming  as  heiress  of  her 
deceased  husband  his  share  of  the  property 


■  From  the  judgment  of  Peacoclt,  C.j.,  audi    S 


in  question.     The  family  are  Ai^iini 
caste,  bat  Jains  in  religion,  and, as  I) 
was  originally  framed,    she  clai 
entitled  to  the  property  of  her  late  1) 
whether  the  family  was  divided  ortini 
under  the  law  regulating  S' 
the  Jains.     The  third  and  fifih  i. 
in    the  suit  raised  this   question; 
Principal     Sudder    Ameen     decitli 
issues,  as    well    as  iJtose    upon 
determination   of   iliis    appeal    ■' 
favour  ot  the  widow. 

Upon  appeal  the  High  Coart  \ 
that  there  was  no  snfiicient  evidenOe 
cause  to  show  that    the  law  of 
among  llie  Jains  was  different  fiw 
the    ordinary    Hindoo   Law,    gover 
particular   province    in   which   the  i 
was  situated,  which  in   this  case  Vt\ 
0!  the  Miiakshara;  but,  secondly,  1 
circumstances  of  the  case,  the   pliri 
under  that  law  the  heiress  of  1""^ 
and    entitled    to    recover 
dispute.     Mr,   Cutler,  who  appi 
respondents,  did  not  altogether 
first    point;    but.    as    tlieir 
formed  an  opinion  that  the  judgi 
High  Court  is  correct  upon  the  s 
will  assume  that  it  was  equally  ( 
respect  of  the  law  regulatin^ 
of  Liiisfamily.     The  question  ihenisij 
to  iliis  :    Was  this  family  at  I 
dt^ath  ot  Moneerut  Dass  an  undivided  1 
family  in  such  a  sense  that,  accofdia_ 
of    the     Miiakshara,    his    widot 
k-ii  merely  to  maintenance,  and  b 
.d    by  survivorship  to  the 
ibtTs  of  his  family;  or  was 
i.nu    that    by  (he  operation   of  I 
widow   was  entitled  lo  succeed  i 

is  an  undisputed  point  in  the  0 

uembers  of  this  family  i     ~ 
thai    is,    in  the  lifetime  of  Moneentt  I 
execuiud  an  ikrarnama,   and  tlia 

1  before,  the  property  was  manaj 
enjoyed  in  conformity  with  the  p 

instrument. 

le    learned    Judges  of  the  I 
held  that,   upon  the   amhorilf  ij 
of  Appoovier  vs.  Ramasubha  Aryi 
■s,    II    Moore's  L  A.    75. •    ih 
.    be    taken   to   have    been   sep 
interest    and    title,    and    therefore 
idow  was  entitled  to  succeed.     The  % 
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Jusiice,  it  may  be  inferred  from  his 

5iit,  would  have  been,  independently 

cra^e,  of  this  opinion  upon  the  con- 

m      of    the    ikrarnama.      The    other 

Judge,  Mr.  Justice  Jackson,  seems 

B    had   serious  doubts   whether   that 

Lent  did  operate  as  a  division  of  th.e 

bat  conceived  himself  bound,  as  we 

Js    judgment,  by  ih©  authority  of  the 

the  Privy  Couii^i. 

authority  of  that  case  is  of  course 
ing  upon  us  here :  and  the  only  question 
kether  the  present  case  is  distinguishable 
It.      It  is  not  necessary  to  go  through 
rhole  judgment,  as   Mr.    Leith  called 
us    to  do,  or  to  consider   with  nice 
sm    whether  this  or  4hat  proposition   h 
not  stated  in  words  stronger  than  were 
iry.     The   broad  point    which    their 
&hips  conceive  to  be  decided  by  the  case 
tliere  may  be  division  of  a  joint  and 
te   Hindoo   family,   and  of  the  joint 
ty     without    a    regular    partition    by 
and  bounds.     Lord   Westbury,  after 
that  the  term  division  is  capable  of  a 
lid  application,  that  there   may   be  a 
>n  of  right,  and  there  may  be  a  division 
jrty,  says :  "  Thus  after  the  execution 
[^s  instrument  there  was  a  division  of 
It  in  the  whole  property,  although  in 
portions  that  division  of  right  was 
intended  to  be  followed  up  by  an  actual 
ition  by  metes  and  bounds,  that  being 
tponed   till  some  future  time,  when  it 
Id  be  convenient  to  make  that  parti- 
In  another  passage  he  says :  **  We 
I,  therefore,  a  clear  intention  to  subject 
whole  property  to  a  division  of  interest, 
mgh    it  was    not   immediately   to   be 
fected  by  an  actual  partition."     And, 
speaking  of  the   legal  effects  of  the 
,  he  says :   "  It  operated  in  law  as  a 
wersion  of  the  character  of  the  property 
'  an  alteration  of  the  title  of  the  famil)*, 
ivening    it    from    a    joint   to  separate 
lersbip,  and  we  think  the  conclusion  of 
is  correct,  viz  ,  that  that  is  sufficient  to 
It  a   divided   family,   and   to  make  a 
ivided  possession  of  what  was  previously 
iivided,    without   the*  necessity  of    its 
b'ag  carried  out  into  an  actual  partition  of 
sabject-matter,"      The  fair  inference 
the  decision  seems  to  their  Lordships  to 
inasmuch  as  there  may  be  a  division 
le  kind  there  spoken  of,*m.,  a  division 
though  not  carried  out  by  a  partition 
^tes  and  bounds,  would,  nevertheless, 
the  status  of  the  family,  the  question 
tvery  particular   case  must  be  one  of 


intention,  whether  the  intention  of  the  parties 
to  be  inferred  from  the  instruments  which 
they  have  executed,  and  the  acts  they  have  ^ 
done,  was  to  effect  such  a  division. 

The  decision  of  this  case  must  turn  upon 
the  application  of  these  principles  to  the 
ikrarnama,  and  their  Lordships  are  of  opinion 
th\t  the  construction  which  the  learned 
Chief  Justice  put  upon  that  instrument  is 
substantially  correct.  The  family  at  the 
time  of  the  executida  of  the  instrument 
appears  to  have  been  in  that  state  which  so 
of-ten  gives  rise  to  very  difficult  questions  in 
Courts  of  law,  and  of  which  we  had  recently 
a  very  remarkable  instance,  namely,  the 
question  whether  the  family  is  joint  or 
separate;  and  if  join%  in  what  degree,  and 
in  what  particulars,  the  different  members  of 
it  possess  separate  property?  It  is  clear 
that  some  members  of  this  family  before  the 
date  of  the  ikrarnama  had  been  carrying  on 
business  separately  and  on  their  own  account. 
There  was  also  a  kotee  in  which  they  were 
jointly  interested,  and  there  seems  to  have 
been  a  number  of  landed  estates,  some  of 
them  standing  in  the  name  of  one  member  of 
the  family,  and  some  of  them  standing  in 
the  name  of  another.  That  state  of  things 
may,  however,  afford  an  argument  in  favour 
of  the  contention  of  either  party.  On  the 
one  hand  it  may  be  said  that  in  executing 
the  ikrarnama  the  members  of  the  family 
desired  only  to  make  clear  what  was  to  be 
joint,  and  what  was  to  be  separate.  On  (he 
other  hand  it  may  be  argued  that  the  object 
of  the  ikrarnama  was  to  establish  beyoad 
all  future  question  the  undivided  status  of 
the  family.  " 

The  learned  Chief  Justice  appears  to  have 

assumed   that   the   instrument    was   merely 

declaratory  of   the  antecedent  state  of  the 

family.     Their  Lordships  do   not  think   it 

necessary  to  decide  that  question,  as  to  whicti 

there    may  be   same   doubt,   because  they 

entirely  agree  in  an   observation   which  he 

subsequently  makes,  to  the  effect  that  if  the 

instrument  did  not  declare  that  to  have  been 

the  state  of  the  family,  yet,  upon  the  true 

construction  of  it,  it  created  such  a  state. 

However,  there  are  passages  which  support 

the    view    of   the    Chief   Justice    as   to  an 

antecedent  division  of  interest.     The  docu* 

meat  begins  by  stating :  "  We  four  co-sharers, 

"  beini?  in   possession  of  equal  shares,  viz,^ 

"  of  one-fourth  each,  without  contention  from 

"any  one,  appropriate  and  enjoy  the  profits 

"thereof    in    propor*;ion    to    our  respective* 

"shares."     Those    words    appear    to    their 

Lordships  to  point  to  an  appropriation  and   ' 
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enjoyment  of  the  profits  inconsistent  with 
that,  which  is  the  normal  state  of  enjoyment 
of  a  joint  and  undivided  Hindoo  family.  It 
then  goes  on  to  say :  "  Now,  with  a  view  lo 
"avoid  future  complications,  in  consultation 
"and  agreement  among  ourselves,  we  have 
"  under  our  signatures  executed  four  chittas 
"with  regard  to  the  said  kotee  up  to  the  24th 
"of  the  month  of  Kowar  of  the  year  1259 
"Fuslee,  and  four  schedules  with  regard  to 
"  houses  and  shops,  both  ancestral  and  pur- 
"  chased,  mango  and  mahawa  orchards ;  and 
"  also  four  schedules  regarding  silver  articles, 
"tents,  &c.,  articles  for  assemblies  and  con- 
"veyance,  &c.,  and  all  the  partners  have 
"retained  one  of  each."  The  deed  thus 
proceeds :  "  We  have  executed  this  deed  to 
"  have  matters  entirely  above  board,  and  to 
"  have  names  enrolled  in  the  Government 
"  record  in  respect  of  the  estates.  It  is 
"  desirable  and  very  necessary  for  us  decla- 
"  rants,  according  to  this  deed,  to  have  the 
"  names  of  all  the  parties  enrolled  for  equal 
"  shares."  Upon  this  it  may  be  remarked 
that  there  could  be  no  actual  necessity,  if 
they  continued  as  a  joint  family,  *'  to  have 
"  the  names  of  all  the  partners  enrolled  for 
"  equal  shares,  viz.^  one-fourth  in  the  name 
"  of  me  Lalla  Mukhun  Lall,  one-fourth  in 
"  the  names  of  us  Lalla  Mahaber  Pershad 
"  and  Munhur  Dass,"  and  so  on.  There  is 
not  much,  if  any,  evidence  on  the  record 
as  to  what  was  done  in  order  to  procure  a 
mutation  of  names,  or  to  carry  out  this 
stipulation  of  the  deed ;  but  if  it  were 
carried  out  in  the  way  proposed,  that  appears 
to  their  Lordships  to  be  strong  primd-facie 
evideifte  of  the  intention  to  hold  the 
undivided  shares  as  the  separate  property  of 
each  co-partner.  It  may  not  be  conclu^ve, 
but  at  all  events  it  is  strong  primd-facie 
evidence  of  such  an  intention.  It  is  con- 
firmed, in  their  Lordships'  opinion,  by  what 
appears  upon  the  face  of  the  butwarra-pro- 
ceedings,  fn  which  the  present  respondent, 
the  plaintiff,  is  named  as  the  heir  of  her  late 
husband,  and  representing  his  interest  in  the 
proceedings  taken  for  a  formal  partition  by 
metes  and  bounds  of  certain  properties 
between  the  whole  of  this  family  on  the  one 
side,  and  certain  co-sharers  in  those  pro- 
perties on  the  other.  The  deed  next  pro- 
ceeds to  deal  thus  with  the  kotee  :  "  Now 
"  also  by  amicable  settlement  ttie  business 
"  of  the  kotee  will  continue  to  be  carried 
^ "  on  jointly  and  in  partnership  in  the  same 
' "  manner  as  carried  on* heretofore.  We  will 
"  amicably  transact  all  matters  connected 
"with  the  kotee  in  consultation  and  agree- 


"  ment    among   ourselves,    and     will 
"  appropriating    and    enjoying    the 
"  thereof    in    proportion    to    the    afoi 
"  shares,  viz.,  equal  one-fourth  share 
It  then  provides  for  any  estates  which 
be   purchased   out   of   the    moneys    <^ 
kotee. 

The  Principal  Sudder  Ameen,  upoaj 
inspection  of  the  accj^^ts,  has  foand 
the  learned  Judges  ot  the  High  Court 
with  him)  that  the  accounts  were  kept 
way  from  which  it   is  to   be    inferred 
when  the  accounts  of  the  kotee  were  bah 
each  of  the  four  partners  was  entitled 
separate  share  of  the  profits  realized  ; 
other  words,  that  the  accounts  were  kej 
they  would  be  kept  between  four  ordi 
partners,  and  not  as  they  would    be  ke| 
between  members  of  a  ioint  and   undi^ 
Hindoo  family. 

The  deed  then  provide*  that  certain 
articles,  tents,  carpets   for  assemblies, 
conveyances,   shall   continue    as    befoi 
possession  of  all  four  sharers.     Their 
ships   do    not    think    that   that    is     a 
unusual  stipulation  as  to  certain  anicl 
property,  even  in  cases  in  which  partil 
carried  out  formally,  and,  as  to  the  gi 
part  of  the  property,  by  metes  and  boaj 
Therefore  they  can  infer  from  that  siipul 
no  intention  contrary  to  the  intention   w] 
the  learned  Judges  of  the  Court  below- 
imputed  to  the  parties  in  framing  this 

Their  Lordships,  after  carefully  conside 
the  whole  deed  and  the  evidence  in  the 
have  come  to  the  conclusion  that  this 
undisilnguishable  from  that  in  the 
Moore ;  that  the  real  intention  of  the  ps 
to  the  ikrarnama  was  to  hold  and  enjo^ 
property  which  was  the  subject  of  li 
severalty ;  and  that  the  decree  of  the 
below  is  correct. 

It  is  to  be  regretted,  no  doubt,  that| 
parties  who  make  such  arrangements 
not  declare  on  the  face  of  the   ^^^6. 
their  intention   is,    and  that,   if  they  ar< 
undivided  family,  it  is  their  intention  th( 
forth  to  cease  to  be  so.     On  the  other 
it  is  to  be  observed  tliat  there  is  n3  state 
upon  the  face  of  the  deed  in  question 
that  the  siatm  of  indivision  hid   coatii 

up  to  its  date. 

« 

On  the  whole  their  Lordships  must  hni 
advise   Her   Majesty  10   afiirm   the  d< 
under  appeal,  and    to  dismiss  this 
with  costs. 
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The  20th  January  1874. 

Present : 

\ 

le    Hon'ble    Louis   S.   Jackson  and  W. 
I  Ainslie,  Judges, 


\  duced error  in  the  decision  on  the  merits.   It  accordingrly 
reversed  his  judgment  and  remanded  the  case  for  re-trial. 


\ 


\ 


Appeal — Error  of  InTestigation- 
Remand. 

Case  No.  1661  of  1873. 


iecfV}/  Appeal  from  a  decision  passed  by 

\the  Officiating  Additional  Judge   of  Jes- 

sariy  dated  the  ist  lifay  jSjj,   reversing 

a  decision  0/  the  Additional  Moonsiff  0/ 

Khoolneahy  dated  the  24th  June  i8j2, 

Shibo  Soonduree  Dossee  (Defendant), 

Appellant, 


versus 

Chunder  Kant  Ghose  (Plaintiff), 
Respondent, 

Baboos  Chunder  Maihub  Ghose  and 
Bungshee  Dhur  Sen  for  Appellant. 

rxboos  Gopal   Lall  Mitter,  Grija    Sunkur 
^  Afojoamdar,  and  Kishen   Doyal  Roy   for 
Respondent. 

[^  la  this  case,  departing  from  its  general  rule  in  special 

not  to  disturb  the  finding  of  fact  arrived  at  by 

(Court  below,  the  High  Court — seeing  that  on  the  one 

the  Judge  bad  misrepresented  the  effect  of  the 

toce  to  some  important  particulars,  and  on  the  other 

omitted  to  notice  facts  very  much  in  favour  of  the 

Br-oonfidcred  itself  justified  in  saying  that  his 

ol  dealing  with  the  appeal  had  led  to  material 

fccts  ta  the  ia?estigatioo  of  the  case  which  had  pro- 


Jackson,  y, — It  appears  to  us  that  in  this 
case  we  have  reason  to  depart  from  the 
general  rule  of  this  Court  in  a  special  appeal 
not  to  disturb  the  finding  of  fact  arrived  at 
by  the  Court  below ;  because  on  reading  the 
judgment  of  the  Lower  Appellate  Couit,  and 
comparing  it  with  the  evidence  which  it  had 
to  consider,  it  seems  clear  tliat  on  the  one  hand 
the  Judge  misrepresents  the  effect  of  that 
evidence  in  some  important  particulars,  and  on 
the  other  he  has  omitted  to  notice  facts  which 
go  very  much  in  favour  of  the  defendant. 
We  do  not  find  any  passage  in  the  decision  of 
the  Judge  in  which  he  controverts  the  clear 
and  emphatic  conclusion  of  the  Court  of  first 
instance,  that  Buroda  Pershad  Mustofee,  and 
after  him  his  widow,  had  been  in  possession 
of  the  lands  to  which  the  disputed  pottah 
relates,  and  we  think  it  was  impossibly  that 
either  Court  should  have  come  to  any  other 
conclusion ;  because,  independently  of  the 
testimony  of  the  gomashta  Chunder  Nalh 
Ghose  and  the  ryots  who  swear  they  paid  rents 
to  the  defendant,  there  were  three  decrees  ob- 
tained by  the  defendant,  and  there  was  evi- 
dence which  the  Judge  admits,  but  which  he 

does  notdisplace,  that  the  defendant  dugatank 
in  the  land  in  dispute,  which  is  certainly  a  very 
strong  mode  of  asserting  a  permanent  interest 
in  land.  That  being  so,  the  real  question  in 
the  case  was  whether  the  vendor  of  the  plaint- 
iff did  or  did  not  grant  to  Buroda  Pershad 
Mustofee  the  mowrosee  pottah  in  question. 
The  Judge  himself  considers  that  the  absence 
of  stamp  or  registration  did  not  affect  the 
authenticity  of  the  pottah,  as  the  law  in  those 
days  did  not  require  those  formalities;  but 
tlie  principal  point,  the  Judge  says,  is  that 
the  alleged  writer  of  the  deed  denies  that  he 
wrote  it.  It  appears  to  us  that  the  entire 
force  of  that  denial  is  taken  away  by  the 
circumstance  that  this  witness  was  not  called 
by  the  defendant,  who  produced  the  pottah, 
but  by  the  plaintiff.  It  does  not  appear  that 
this  witness  ever  had  an  opportunity  of  look- 
ing at  the  pottah,  or  forming  an  opinion 
whether  it  was  his  handwriting  or  not.  The 
very  circumstance  that  he  was  called  by  the 
plaintiff  clearly  shows  that  he  came  into 
Court  prepared  to  say  that  it  was  not  his 
handwriting.  Specimens  of  the  witness's 
handwriting  were  produced  before  the  Court, 
which  the  Moonsiff,  a  native  gentleman,  him- 
self considered  exacjtly  to  resemble  the  writirifr 
of  the  pottah.     Upon  that  the  Judge  only 

saysthat  proceeding  upon  comparisonofhand-^ 
writing  is  a  dangerous,  ground,  but  he  himself 
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does  not  hesitate  to  express  a  different  opinion. 
He  seems  to  think  that  the  two  signatures  are 
extremely  unlike  to  each  other.  The  Judge 
goes  on  to  say  with  reference  to  the  evidence 
of  this  writer  of  the  pottah  :  "  In  the  absence 
**  of  any  evidence  to* show  why  he  should  have 
"  perjured  himseK  or  any  direct  statement 
**  contradictory  of  his  by  other  witnesses,  I 
"  think  the  Moonsiff  was  not  justified  in 
"  repudiating  his  evidence."  Now,  in  the 
first  place,  this  witness  shows  that  he  had 
been  formerly  in  the  service  of  the  defendant, 
and  is  now  in  the  service  of  the  plaintiff,  and 
fts  to  contradiction  there  is  certainly  one 
witness  at  least  who  expressly  contradicts 
Bindoo  Beharee,  and  he  swears  that  he  saw 
Bindoc  Beharee  write  the  document,  and 
certainly  if  the  defendants  had  been  setting 
up  this  spurious  pottah,  which  had  not  been 
registered  iand  had  not  been  stamped,  they 
certainly  would  not  have  made  choice  as  the 
alleged  writer  of  it  of  a  person  who  was 
formerly  in  their  own  employ,  and  had  gone 
over  to  the  opposite  camp.  We  think  there- 
fore that  the  Judge  has  miscarried  in  his 
statement  of  the  effect  of  this  witness's 
evidence  and  in  considering  the  surrounding 
circumstances. 

The  Judge  then  says:  "Next,  Kali 
"  Nath's  signature  is  impugned,  as  his 
''  son  and  nephew  cannot  swear  to  it ;  nay, 
"evidently,  doubt  it.  They  further -declare 
that  he  had  no  authority  to  make  such  a 
lease,  being  only  one  of  the  three  share* 
"  holders ;  and  here  he  has  written  throughout 
"  as  if  the  property  were  his  own  personally. 
"  They  also  say  that  no  rent  was  ever  paid 
"  under  the  pottah,  and  that  no  counterpart 
"  kubooleut  is  in  existence  so  far  as  they  are 
"  aware."  This  is,  no  doubt  unintentionally, 
a  most  unfair  account  of  the  evidence  of 
these  persons.  They  do  not,  it  is  true,  swear 
to  the  signature  being  that  of  Kali  Nath,  but 
one  of  them  at  least  says  it  resembles  his 
signature.  One  of  them  certainly  says  he 
believes  from  what  took  place  that  Kali  Nath 
had  given  the  lease,  and  another  says  he 
heard  from  Kali  Nath  himself  that  he  had 
given  the  lease.  One  of  the  nephews  also 
says  that  Kali  Nath  was  the  manager,  and 
that  all  that  he  did  was  done  with  their 
authority.  One  of  the  kindred  also  says 
that,  on  two  or  three  occasions,  there  was 
adjustment  of  the  rent  under  this  pottah  by 
setting  it  off  against  some  other  debt. 
^  The  Judge  proceeds :  "  Then,  supposing 
"  the  seal  to  be  really  K^li  Nath's,  we  bave 
*"it  stated  that  the  seal  was  lost,  and  there- 
"  fore  an  impression  of  it  must  be  liable  to 


tt 
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"  suspicion."      Now    the     argument 
before  us  to-day  in  respect  of  this  seal 
that  the  impression  was  not  legible.     Bi 
the  seal  had  been  lost  and  had  gone  into 
hands  of  the  defendant,  as  the  Judge 
mises,  he  would  have  taken  care  to  put  a 
ble   impression   of   it  upon  the   docvi 
Then  the  Judge  proceeds   to  object  to 
decrees  for  rent  which  he  says  "  are  ex 
and    though    one   pucffOrts    to    have 
executed,  the  entry  of  execution  Is  ai 
ticated  by  no  signature."     We  are  sonfj 
find  a  Judge  of  the  District  Coart  thi 
discredit  upon  decrees  of  Court  merely 
the  ground  that  they  are  ^x  parte.     Jn( 
of  every  Court  are  answerable  for  proc< 
ings  of  their  own  Court,  and  the  Judge 
District   Court  is  also  answerable   to 
extent  for  proceedings  of  Courts  subordi] 
to  his  own,  and  upon  the  principle  of  oi 
pripsumunlur   rite  €sse   acta^    we   must 
the  proper  effect  to  the  decrees  in  those 
till  reason  is  shown  for  doing  otherwise. 

The  Judge  then  says :  "  No  other 
"  is  adduced  of  receipt  of  rent,  except 
"  statements  of  some  ryots  whose  pottahs 
"  been  lost  or  destroyed."     This  is  incoi 
The  gomashta  Chunder  Nath  Ghose 
that  he    collected     rents    from    the 
and  he  produced  some  papers  in  con 
tion  of  that  statement.     The  Judge 
remarks :     "  Here     certainly     remains 
"  evidence   as  to   the  digging  of  the 
"  which  might  be  taken  as  an  act  of 
"  tual  ownership,  but  supposing  that  evidi 
"  to  have  been  correctiv  understood,  it 
"  only  be  corroborative  of  a  title  othei 
'' primd  facie  good."     As  to  that    tax 
we  have  already  remarked  that  the  dig[ 
of   the    tank    is    very    strong  evideoce. 
possession. 

The  passages  which  we  have  read 
prise  almost  the  whole  of  the  Judge's 
sion  upon  the  merits  of  this  case,  and  b( 
show  that  they  are  so  full  of  misrepres 
tions,  undesigned  as  we  have  said,  or  of 
sions  to  notice  important  points  in  the 
that  we  think  we  are  justified  in  saying 
the  Judge  has  miscarried  in  his  decision, 
that  his  mode  of  dealing  with  the  appeal 
led  to  material  defects  in  the  investigat 
the  case  which  have  produced  error  ia 
decision  on  the  merits.  We,  therefore, 
the  judgment  of  the  Lower  Appellate 
and  order  that  the  case  should  go  ba^^l 
re-trial,  as  it  is  not  the  duty  of  this  Cx 
in  special  appeal  to  give  a  final  decisioa! 
the  evidence.  The  costs  of  this  apptsaL^ 
'  follow  the  result. 
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The  26th  January  1874. 

Present: 

Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

le  of  Patnee — Snit  by  Dor-putneedAr  for 
Reff.  VIII.  of  X819, 1.  X7,  d.  6. 


Case  No.  1043  of  1873. 

il    Appeal  froliK  a  decision  passed  by 
Officiating  Judge  of  East  Burdwan, 
*d  She  24th  February  1873,  affirming  a 
tcision     of   the    Subordinate   Judge  of 
Disiricty    dated  the  joth    September 

Sooijo  Coomaree  Bibee  (Defendant), 

Appellant, 

versus 

iburee  Dossee  (Plaintiff),  Respondent, 

n  Hem  Chunder .  Banerjee  and  Ashoo- 
iosh  Dhur  for  Appellant. 

w    Sreenath  Doss  and    Taruck   Nath 
Dutt  for  Respondent. 

r. — A  suit  for  the  recovery  of  damag^es  on  account 
low  of  plaintiff's  dur-putnee  tenure   R,   which 
a  part  of  the  putnee  lot  K  which  was  sold  under 
tkm  VI II.  of  1819  for  arrears  of  rent,  was  brought 
S  as  the  ostensible  owner,  the  real  owner  having 
^ed  to  be  her  late  father,  whose  widow  and  son 
[accordingly  made  defendants.     It  was  alleged  that 
r-putnee  rents  had  been  paid  to  end  of  Assin,  and 
rents  for  Kartick  had  been  offered  but  refused. 
Court  found  these  allegations  true,  decided 
5  the  real  owner,  and  decreed  the  suit.     1 1  was 
in  appeal  that  the  receipt  put  in  as  proof  of 
jed  payment  bore  the  seal  of  the  widow  K,  and 
the  daughter  S.    The  Lower  Appellate  Court 
sofiicient  proof  of  the  payment  irrespective  of  the 
and  confirmed  the  first  Court's  decree  : 
as    to  the  real  question    in    the    suit,   that 
^h  plaintiff  had  not  complied  with  the  proviso  in 
tion  VIII.  of  1819,  s.  I7,cl.  6,  exactly  in  the  mode 
yet  with  reference  to  the  unce/tainty  as  to  who 
5  person  (mother  or  daughter)  to  whom  rent  was 
F^ilie  had  complied  substantially  with  the  require- 
"  of  the  law  by  payment  of  the  rent  for  the  period 
'*th  the  rent  of  the  superior  landlord  was  unpaid. 

farkby,  J, — The  real   question   in  this 

was    whether  or   no  the   plaintiff  had 

Hed  with  the  conditions  of  the  proviso 

6  of  section   17  of  Regulation  VIII. 

119.     Now  no  doubt  she  did  not  succeed 

ring  that  she  had  complied  with  them 

ly  in  the  mode  in  which  she  stated  in 

>^nt.     But  it  was  a  case  in  which  it 

^«cecdingly    likely    that    the    plaintiff 

'    have  some  doubt  as  to  really  who  was 

^ferson  (mother  or  daughter)  to   whom 

"'fart   was  due;   and   subsuntially  her 

^'m  was  that  she  had  complied  with 


first 
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the  requirements  of  that  clause,  which  are 
that  she  should  have  paid  the  rent  due  for 
the  period  for  which  the  rent  of  the  superior 
landlord  was  due  and  remained  unpaid ;  and 
on  that  point  the  Lower  Appellate  Court  has 
distinctly  found  in  the  plaintiff's  favour. 

Then  as  to  the  argument  that  the  defaulter 
mentioned  in  section  5  of  that  Regulation 
may  be  some  person  other  than  the  putnee- 
dar,— that  would  be  contrary,  as  it  appears  to 
us,  to  the  sense  in  which  that  term  is  used 
in  the  preceding  clause  and  in  clause  7  0* 
the  same  section. 

On  both  these  points,  therefore,  the  special 
appeal  fails,  and  must  be  dismissed  with 
costs. 


The  26th  January  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Act  VIII.  of  1859^  s.  287--Execution--Jarisdic- 

tion. 

Case  No.  320  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Patna,  dated  the  iMh 
August  1 8 J  J. 

Mussamut  Dhunesh  Koeree  (one  of  the 
Judgment-debtors),  Appellant, 

versus 

Oolfut  Hossein,  Petitioner  (one  of  the 
Decree^holders),  Respondent. 

Moonshee  Mahomed  Yusufioi  Appellant. 

Moonshee  Abdool  Baree  for  Respondent. 

The  Court  of  a  district  other  than  that  in  which  a 
decree  IS  passed  has  no  jurisdiction  in  the  matter  of  its 
ejf«:ution  excepting  such  as  it  may  obtain  in  pursuance 
of  8.  237  of  the  Code  of  Civil  Procedure,  wh"ch  dSS 
not  give  him  any  lurisdiction  to  entertain  or  determine 
any  question  as  to  the   right  of  the  person  asking 

Phear,  J\—\i  seems  to  us  that  the  pro- 
ceedings in  this  matter  have  been,  almost 
we  may  say  from  the  beginning  to  the  end,  so 
exceedingly  irregular,  that  we  cannot  on  this 
appeal  allow  the  order  of  the  lower  Court  to 
stand. 

The  Patna  Court  was  not  the  Court  which 
passed  the  decree  now  sought  to  be  enforced, 
and  consequently  it  has  no  jurisdiction  in 
the  matter  of  executing  the  decree  excepting 
such  as  it  may  obtain  in  pursuance  of  the 
provision  of  section  ^%^  of  the  Civil  Pro-' 
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cedure  Code.  The  Court  which  actually 
passed  the  decwe  was  the  Court  of  the 
Subordinate  Judge  of  G3-a  ;  and  the  mode  in 
which  the  petitioner,  if  he  is  entitled  to 
obtain  execution  of  that  decree,  ought  to 
have  proceeded  was  to  get  the  Judge  of 
Gya  10  send  a  copy  of  the  decree  and  a 
certificate  of  the  amount  due  at  the  time  of 
application  under  the  decree,  to  the  Judge 
of  Patna.  And  upon  this  copy  decree  and 
certificate  coming  before  the  Judge  of- Patna, 
that  Judge  would  have  power  to  issue 
execution  to  the  person  who  appeared  by 
the  copy  decree  to  be  the  person  entitled  to 
execute  the  decree  and  to  obtain  full  satis- 
faction of  it. 

The  Judge  pf  Patna  ought  not  to  have 
before  him  anything  more  than  this  copy 
decree  and  certificate;  and  indeed,  he  wants 
nothing  more,  because  the  Civil  Procedure 
Code  does  not  give  hini  any  jurisdiction  to 
entertain  or  to  determine  any  question  as  to 
the  right  of  the  person  asking  for  execution 
to  have  that  execution.  If  questions  of  that 
sort  are  raised  before  him  upon  an  applica- 
tion for  execution  being  made,  and  he  thinks 
there  is  any  reasonable  ground  for  them,  he 
should  send  them  back  to  the  Court  which 
passed  the  decree,  and  which  alone  rightly 
has  the  whole  record  of  the  case  before  it, 
to  hear  and  determine  them.  We  do  not 
understand  how  it  has  happened  in  the 
present  instance  that  the  record  is  with  the 
Judge  of  Patna  instead  of  with  the  Subor- 
dinate Judge  of  Gya. 

Then  we  also  fail  to  discover  in  the 
record  any  proper  copy  decree  and  certificate 
within  ^he  provisions  o^  section  284  and 
following  sections  of  the  Civil  Procedure 
Code.  There  is  a  roobakaree  of  the  Subor- 
dinate Judge  of  Gya  which  begins  ^ih 
long  and  irrelevant  recitals  of  matters  which 
have  occurred  in  the  case  previously  to  the 
making  of  the  roobakaree,  and  it  ends 
seemingly  with  an  order  or  representation 
that  the  present  petitioner  was  entitled  to 
take  out  execution  to  the  extent  of  two 
annas  of  the  decree.  Whether  anything 
besides  this  in  the  shape  of  a  copy  of  the 
decree  or  of  a  certificate  was  sent  we  do  not 
know.  But  it  seems  to  be  quite  clear  that 
the  Judge  of  Patna  ought  not  to  have  acted 
upon  anything  of  this  kind.  A  proper 
copy  of  the  decree  would  show  exactly  the 
precise  words  of  the  decretal  order  and  also 
the  person  who  at  the  lime  when  the  copy 
*was  made  was  entitled  to  stand  in  the  shoes 
of  the  judgment-creditor.  Anything  less 
than  this  would  not  be  a  copy  of  the  decree. 


We    need    hardly-   add    that,    under 
provisions  of  section  207  of  the  Civil 
cedure  Code,  one  person  only  oat  of  aj 
of  joint  judgment-creditors  has  not  autl 
excepting  by  an  express  order  of  C< 
obtain  execution  of  the  joint  decree. 
the  necessary  order  of  the   Court  for 
purpose  must  appear  on  the  record  in 
shape  which  will  be  equivalent  to  an  01 
putting  the  individua^ecree-holder  in 
place  of  the  aggregate  decree-holders,  vl 
ever   in   the   judgment  of    the    Couit 
circumstances  are  such  as  to  justify  an 
to  that  effect  being  made  under  section 
Before  the  Subordinate  Judge  of  Gya 
make   a  good   and   sufficient   copy  of 
decree,  enabling  the.  present   petitionerj 
execute  it  elsewhere  than  in  the  Gya 
he   must  complete   the  record  in  his 
Court  by  putting  the  present   petitioner^ 
the  place  of  all  the  decree-holders  for 
purpose  of  executing  the  decree.     Wfa< 
has  done  so,  the  copy  decree  will  exl 
that  fact,  and  the  certificate  will  show 
much  is  due  under  the  decree.     As 
we  can  gather  frona  anything  on  the  n 
the  present  petitioner  does  not  stand  in 
position    at    all.     The    roobakaree    of 
Subordinate  Judge  which  has  been 
us  and   before   spoken   of,   represents 
only  as  beiifg  entitled  to  execute  the  d( 
to  the  extent  of  2  annas;  and   it  is 
certain   that  the  Judge  of   Patna    has_ 
jurisdiction  under  the  Civil  Procedure 
to  execute  a  copy  decree  which  comt 
him  in  that  shape.     He  can  only  exf 
a  decree  as  one  and  indivisible,  and 
partial  decree. 

It  appears  to  us,  therefore,  that  the 
of  the  Judge   below,  as  has  already 
said,   was   made    without    jnrisdictioQf 
must  be  reversed.     This  will  be  alt( 
without  prejudice  to  the  right  of  the 
tioner  to  go  to  the  Subordinate  Jadge 
Gya,  and  get  himself  placed  on  the 
if  he  is  entitled  to  be  placed  on  the  reed 
as  the  sole  decree-holder. 

The  records  of  the  case  must  be 
to  the  Judge  of  Patna  with   the   dire< 
that  he  send  them*  back  to  the  Subordii 
Judge  of  Gya,  to  whose  Court  they  bcl 

.  We  think  that  the  appellant  ought  to 
his  costs  in  this  Court.     But  inasmodi' 
no  objection  wras  made  to  the*  jarisdietioii 
the  Court  below,  we  think  there  each  fli 
must  bear  his  own  costs. 

We  allow  one  gold  mohar  for  pleadtk^f 
in  this  Court. 
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[  The.  27th  January  1874. 

Present  : 

i  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
^ti'cey  and  the  Hon'ble  Charles  Pontifex, 

Saccession  Act  (X.  of  1865)— Minors- 
Minority. 

stated  for  the   opinion   of  the   High 

mrt     in     its    OnHmary    Original  Civil 

Jurisdiction    by    the    is/    fudge    of  the 

xall     Cause     Court    at    Calcutta,  under 

:tion  55-  of  Act  IX.  of  i8$o, 

ilan  Chand  KehuljChand,  Plaintiffs 

versus 

[.  Sinjrth  and  J.  G.  Joakim,  Defendants. 

idefioition  in  the  Indian  Succession  Act  of  "  minor" 
minority  "  does  not  apply  in  cases  where  a  person 
into  a  contract  on  his  own  behalf  and  not  in 
representative  character  under  that  Act ;  the  law 
^bein^  applicable  to  cases  of  intestate  or  testametit- 
iccession . 

r^. — ^The  plaintiff  sued    the  defendant 
iRs.  225    on  a  promissory     note.     The 
idant  pleaded  minority.     It  was  proved 
ihe  defendant,  at  the  time  of  the  trial, 
passed  20,  but  had  not  reached  2 1  years  ; 
be  was  the  legitimate  son  of  a  lady  born 
^eiand  ;  that  his  father  was  a  gentleman 
^^ortuguese  extraction,  domiciled  in  Cal- 
;   that    his    paternal    grandfather    was 
in  Portugal,  had  resided  some  years  in 
:atta,   but  had  returned  to  Lisbon,  and 
died   there;   and   that  he  himself  was 
and     had    always   lived   in   Calcutta, 
ler  this   slate   of  the  evidence    it    was 
itended  for  the  defendant  that,  being  the 
itimate  son  of  a  mother  born  in  Ireland, 
was  an  European  British  subject  under 
definition  of  "European  British  subject  " 
itained  in  the  Criminal  Procedure  Code, 
was  thus  within  the  only  exception  to  the 
of    18  years   as   the   age   of    majority 
:h   was   contained  in  Act  XL.  of  1858, 
:h  Act   had   been  ruled    in    Archer  rj. 
:fcins,  8  B.  L.  R.,  p.  372,  to  be  of  univer- 
application,  except  in  the  case  already 
loned    of    European   British    subjects. 
plaintiff,  on  the  other  hand,  contended 
the  defendant  had  no*t  been  proved  an 
m  British  subject,  inasmuch  as  the 
of  a  defendant  depended  on  his  domi- 
[,and  a  son's  domicile  was  that  of  his  father, 
the   defendant's  father's  domicile  had 
shown  to  be  in  Calcutta.     The  defend- 
therefore,  it  was  contended,  came  within 
general  rule  in  Act  XL.  of  1858,  and  not 
Wn  the  exception,  and,  being  above  18 
ws  of  age,  had  reached  his  majority. 
Vol.  XXL 


I  held  that,'  as  Archer  vs.  Watkins  had 
been  overruled  by  the  Full  Bench  in*  the 
matter  of  the  petition  of  Benode  Beharee 
Mullick,*  10  B.  L,  R.,  p.  231,.  where  it  was 
ruled  that  Act  XL.  of  1858  had  no  applica- 
tion to  residents  in  Calcutta,  and  defendant 
and  his  father  were  both  of  them  residents 
in  Calcutta,  the  question,  whether  the  defend- 
ant was  or  was  not  an  European  British 
subject,  was  wholly  immaterial  to  the  case  ; 
that  he  had  been  proved  not  to  be  either  a 
Mahomedan  or  Hindoo,  and  that  the  English 
Law  was  the  law  applicable  to  all  persons 
domiciled  in  Calcutta,  as  defendant  had  been 
shown  to  be,  who  did  not  belong  to  one  or 
other  of  those  two  classes  which  are  entitled 
to  be  governed  by  their  own  laws,  and 
that  defendant  must,  therefore,  be  held  a 
minor.  I  also  held  that  the  definitions  of 
**  minor"  and  "  majority"  contained  in  the 
Indian  Succession  Act  (X.  of  1865)  did 
not  apply  to  cases  of  contract,  but  were 
confined,  by  the  very  section  that  contained 
them,  to  cases  of  intestate  and  testamentary 
succession  ;  and  on  these  grounds  I  gave 
judgment  for  the  defendant.  As,  however, 
1  had  some  doubts  in  my  own  mind  whether 
it  was  possible  to  distinguish  so  completely 
between  cases  of  contract  and  cases  of  intes- 
tate and  testamentary  succession  as  to  apply 
to  one  of  these  classes  of  cases,  in  the 
instance  of  persons  domiciled  in  Calcutta, 
the  law  of  majority  at  18  years  of  age,  and 
to  the  other  the  law  of  majority  at  21  years, 
I  made  my  judgment  contingent  on  the  opi- 
nion of  the  High  Court  upon  the  question, 
whether  I  was  right  in  holding  that  the 
definitions  of  "  minor "  and  "  majfcrity," 
though  they  do  apply  to  persons  domiciled 
in  Calcutta  as  well  as  to  all  others  in  India, 
only  so  apply  in  cases  of  intestate  and  testa- 
mentary succession,  and  not  in  cases  of 
contract. 

At  the  request  of  the  plaintiff,  I  also  refer 
the  following  question  which  he  considers 
of  importance,  though  it  is,  in  my  opinion, 
entirely  irrelevant  to  the  real  issue,  viz. : — 

Whether  the   son   of   a   man   who  is   of 
Portuguese    extraction    having    an    Indian   ^ 
domicile   by   his   wife  who  is  a    native  of 
Ireland  is  a  European  British  subject  ? 

No  costs  have  been  deposited  here  as 
security  for  the  costs  of  this  reference. 

The  parties  were  not  represented  on  Ihe^ 
reference  before  the  High  Court. 


*  19  W.  R.  no. 
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The  Chief  JuUict  delivered  the  following 

judgment- : — 

Couch,  C.J, — We  arc  of  opinion  that  the 
definition  in  the  Indian  Succession  Act  of 
minor  and  minority  does  not  apply  in  cases 
where  a  person  enters  into  a  contract  on  his 
own  behalf  and  not  in  any  representative 
character  under  that  Act.  Section  2  of  the 
Act  shows  what  the  law  in  it  is  to  be  applica- 
ble to,  9is„  cases  of  intestate  or  testamentary 
succession. 

As  to  the  second  question,  it  was  not 
necessary  that  it  should  be  determined  by 
the  Judge  of  the  Small  Cause  Court,  and 
the  plaintiff  ought  not  ta  have  asked  to  have 
it  referred  to  this  Court. 

The  judgment  must  be  for  the  defendant, 
as  it  has  been  given  by  the  Judge  of  the 
Small  Cause  Court. 


The  27th  January  1874. 

Present  : 

The  Hon'bie  Louis  S.  Jackson  and  W.  Ainslie, 

Judges. 

Joint  Family-property— Right  of  Members. 

Case  No.  1695  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  the  2^-Pergunnahs, 
dcUed  the  2Sth  May  /<?7J,  reversing  a 
decision  of  the  Officiating  First  Subordi- 
nate Judge  of  that  District  ,  dated  the  gth 
May  1872, 

The  Collector  of  the  24-Pergunnahs,  on  behalf 
of  thfi  Court  of  Wards,  and  another  (De- 
fendants), Appellants, 

versus  # 

Debnath  Roy  Chowdhry  and  others  (Plaint- 
iffs), Respondents, 

Baboos  Unnoda  Pershad  Banerjee  and 
Sreenath  Doss  for  Appellants. 

Baboos  Ashootosh  Dhur  and  ^il  Madhub 
Bose  for  Respondents. 

Although  the  members  of  a  joint  Hindoo  family  have 
all,  in  strict  law,  a  right  to  participate  in  every  portion 
of  the  joint  property,  that  right  may  be  modified  by  the 
conduct  of  the  parties,  e.g.,  when  a  particular  member 
is  allowed  to  retain  sole  possession  of  a  garden,  and  to 
improve  and  beautify  it,  and  to  adapt  it  to  his  own 
purposes. 

Jackson,  J, — It  appears  to  us  that  the 

plaintiffs  in  this  suit  were  not  entitled  to  the 

^relief  which  they  askec^  for,  and  which  the 

Lower  Appellate  Court  has  given.    Their 

allegation  was  that  they  and  the  defendant 


Prannath,  who  is  since  dead,  and  whose 
is  represented  by  the  Collector  on 
the  Court  of  Wards,  jointly  held,  in 
shares,  a  piece  of  land,  measuring  2 
7  cottahs  1 1  chittacks  3!  gnndas,  sHi 
Kasseepore  within  Dehee  Punchannc 
that,  in  Cheyt  1271,  the  said  defendant, 
with   the  other  defendant,  Bidhoo  M( 
Debee,  who  is  the  daughter  of 
dispossessed  them  frgp  their  8-annas 
by  enclosing  the  entire  piece  by  a  brict 
wall,   c  nd  by  removing  and  appropru 
portion  of  the  building  standing  tbei 
They  therefore  prayed  for  possession 
said  share  by  separation  and  division,  as^ 
for  wassilat.     Now  it  has  been  foundl 
both  the  Courts  that,  so  far  from  this 
ment  being  true,  the  garden  in  question/ 
the  building  standing  upon  it,  which  orij 
formed,  and,  it  may  be  in  the  eye  of  th 
now  forms   a  portion  of  the   joint  fi 
property,  has  been  by  consent  in  the 
possession  of  Prannath  Chowdhry,  sin< 
family   separated   in   mess  and    in  w 
(though  no  division  by  metes  and  bounds! 
place)  so  long  ago  as  the  year  1257; 
that  Prannath  Chowdhry  afterwards, 
as  he  could  do  it,  made  gift  of  this  pi 
to    his    daughter,    the    defendant    Bi< 
Mookhee,  so  long  ago  as  the  year  1 268. 
defendant  Prannath  was  for  many  yea 
seems,  the  leading  member  or  kurta  ot 
joint  family.     It  is  in  evidence  that,  wfa 
on  the  one  hand,  made  use  of  this 
portion  of  the    property    as    his    own, 
plaintiffs,  in  like  manner,  in  the  exei 
their  own  rights,  made  a  gift  of  a  house, 
seems  to  have  been  the  old  family-house,] 
their  gooroo.    The  family  is  a  wealthy  a 
possessed,  it  seems,  of  large  property,  * 
such  enjoyments  or  appropriations  ps 
without  notice,  so  long  as  the  meoabers 
on  good  terms.    Now,  although  the  plaii 
have  in  strict  law  a  right  to  participi 
every  portion  of  that  joint  proper^, 
right  comes  to  be  modified  by  the  condadl 
the  parties  by  which  a  particular  membdrj 
the  family  was  allowed  to  retain  sole 
sion  of  this  garden,  and  improve  it, 
it,  and   adapt  it  jto  his  own  purposes, 
would  be  contrary  to  all  principles  of 
to  permit,  under  such    circumstances, 
other  members  of  the  familv  to  come 
Court,  and  omitting  all  reference  to  an|;fl 
portion  of  the  property,  to  sue  for  p< 
of  this  particular  portion.    Todothat^ 
be  to  take  away  from  the  defem 
whole  advantage  of  that  which  he  liad^ 
allowed  so  long  a  time  to  occupy,  and 
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:t,  have  the  effect  of  constitating  the 
a  source  of  annoyance  rather  than 
plaintiffs  any  reasonable  and  necessary 
It  appears  to  us  that  this  equitable 
tiple  has  not  been  sufficiently  kept  in 
by  the  Lower  Appellate  Court,  and  the 
tent  of  that  Court  must  consequently 
^de. 
think    it    should  be    added  to  our 
pxent,  and  we  dd^so  by  consent  of  the 
'  appellants,  that,  though  the   present 
[is  dismissed,  it  must  be  understood  that 
1ft  of  this  property  to  Bidhoo  Mookhee 
regarded  as  taking  the  garden  and  the 
in   question  out  of  the  category  of 
familjoproperty  which  would  have  to 
Len  into  account  in  case  any  partition- 
ever  brought  in  respect  of  that  family- 
ty.    The  decree  which  we  are  about  to 
would  be.  we  consider,  the  proper  decree 
Subordinate  Judge  to  make,  and  in 
case  the  Subordinate  Judge  should  have 
sd  each  party  to  pay  his  own  costs.    We 
>re  think  that  each  party  should  pay 
'^^^rn   costs  in  the  Subordinate  Judge's 
and  that  the  plaintiffs  should  pay  the 
of  both  the  Appellate  Courts. 


The  28th  January  1874. 

Present  : 

Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

-profits — Damages — Cause  of  Action— 
Act  VIII.  of  X859,  s.  7. 

Case  No.  90  of  1873. 

\r  Appeal  from  a  decision  passed  6y 
Additional  Judge  of  Tirhopt,  dated 
lotk  December  1872, 

[itssamat  Rookminee  Kooer  and  others 
(Defendants),  Appellants, 

versus 

Tohul  Roy  and  others  (Plaintiffs), 
Respondents. 

Taruck  Nalh  Sen  for  Appellants. 
No  one  for  Respondents. 

>rofits  cUitned  for  a  period  of  dispossession 
iatty  damages;  the  ground  upon  which  the 
is  toy  case  is  entitled  to  ask  for  them  bein^^ 
~^al  eonduct  of  the  defendants  in  dispossessing 
Dg  them  out  of  possession ;  and  every  suit 
to  recover  mesne^profits  must,  by  Act  VIII.  of 
'ft.  %  indtide  the  whole  claim  arising  out  of  the 
iof  action  wKicb  ghres  the  ground  for  the  claim.    ' 


Phear,  J, — We  need  not  hear  argument 
on  the  part  of  the  appellant  in  this  case. 
But  unfortunately  no  one  has  appeared  on 
behalf  of  the  respondent.  If  we  thought 
that  there  could  be  any  serious  ground 
offered  to  our  notice  upon  which  the  judg- 
ment of  the  lower  Court  could  be  supported, 
we  might  even  now  possibly  postpone  the 
case  upon  terms  until  some  one  should  be 
able  to  appear  for  the  respondent.  But  the 
case  is  very  clear  indeed,  as  it  seems  to  us  the 
Judge  has  misapprehended  the  nature  of  the 
cause  of  action  upon  which  the  plaintiff  sues. 
The  present  plaintiffs,  or  those  whom  they 
represent,  before  bringing  the  present  suit, 
brought  an  action  against  the  present  defend- 
ants complaining  of  wrongful  dispossession 
from  certain  property,  and  asking  to  recover 
possession  and  also  mesne-profits  in  respect 
of  two  years — 1274  and  1275 — out  of  the 
whole  period  during  which  they  had  been 
wrongfully  kept  out  of  possession  as  they 
alleged.  They  obtained  a  decree  for  posses- 
sion and  also  for  mesne-profits  in  respect  of 
these  two  years~>-i274  and  1275.  It  seems 
further  that  they  eventually  obtained  posses- 
sion under  that  decree. 

The  present  suit  is  brought  in  order  to  re- 
cover mesne-profits  for  the  year  1273;  that 
is  to  say,  to  recover  damages  for .  the 
wrongful  conduct  of  the  defendants  addi- 
tional to  those  damages  which  were  recovered 
by  them  in  the  former  suit  founded  upon  that 
wrongful  conduct.  Mesne-profits,  or  rather 
damages  for  mesne-profits,  are,  no  doubt, 
usually  measured  by  the  actual  rents  and 
profits  of  the  land  issuing  during  that;,|  period 
of  dispossession;  but  they  are  essentially 
damages.  The  ground  upon  which  the 
plrjntiff  in  any  case  is  entitled  to  ask  for 
those  damages  is  the  wrongful  conduct  of 
the  defendants  in  dispossessing  and  keeping 
him  out  of  possession.  That  matter,  in  the 
present  case,  has  already  been  tried,  and  a 
claim  to  mesne-profits  arising  out  of  it 
decreed ;  and,  if  the  plaintiff  did  not,  in  the 
first  suit,  ask  for  damages  in  respect  of  the 
year  1273  as  well  as  in  respect  of  tjie  years 
1274  and  1275,  it  was  his  own  fault  or  mis- 
fortune; and  he  must  suffer  the  conse- 
quences. It  seems  to  us  perfectly  plain  that 
the  plaintiff  has  not  in  substance  any  cause 
of  action  in  this  suit  other  than  the  cause  of 
action  upon  which  he  brought  his  former 
suit  for  mesne-profits.  He  only  desires  to 
obtain  damages  additional  to  the  damageoi 
which  he  recovered  In  that  suit.  Although, 
no  doubt,  a  claim  for  mesne-profits  is  for  the 
special  purpos^^  of  sections  8  and  9  of  tbe 
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Civil  Procedure  Code  deemed  a  separate 
cause  of  action  from  a  claim  for  the  land  in 
respect  of  which  it  is  made,  yet  it  cannot 
itself  be  divided,  and  every  suit  brought  to 
recover  mesne-profits  must,  by  section  7  of 
the  Civil  Procedure  Code,  include  the  whole 
claim  arising  out  of  the  cause  of  action 
which  gives  the  ground  for  making  it. 

We  therefore  are  of  opinion  that  the 
decision  of  the  Court  is  wrong  in  law,  and 
must  be  reversed  with  costs. 


The  28ih  January  1874. 

Present : 

The  Hon^ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Suit  for  Kubooleut-— Excessive  Claims. 

Case  No.  1102  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom,  dated  the  3rd 
April  /<5*7J,  reversing  a  decision  of  the 
Moonsiff  of  Boulpore^  dated  the  4th 
January  i8jj, 

Jellor  Ruhman  and  others  (Plaintiffs), 
Appellants, 

versus 

Seetaram  Dutt  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  fpr  Appellants. 

Baboos  Umerendro  Nath  Chatterjee  and 
Kishen  Kumul  Bhuttacharjee  for 
Resgondents. 

A  party,  having^  obtained  a  decree  for  resumption, 
declaring^  tiiat  he  was  entitled  to  assess  rent  upon  certain 
land,  brought  a  suit  for  a  kuboolcut.  The  first  Oburt 
found  that  the  extent  of  the  land  was  less  than  that 
alleged  in  the  plaint,  and  the  rate  of  rent  to  which 
plaintiff  was  entitled  lower  than  that  claimed.  Accord- 
ingly it  decreed  a  kubooleut  for  the  proper  quantity  of 
land  at  the  proper  rate.  The  Lower  Appellate  Court 
dismissed  the  suit,  on  the  ground  that  the  plaintiff  had 
not  proved  the  claim  stated  in  the  plaint : 

Held  that  the  District  Jud^e  had  rightly  applied  the 
decision  in  10  W.  K.,  p.  14,  which  was  equally  applicable 
to  cases  in  respect  of  lands  for  the  first  time  resumed 
and  assessed. 

Markby,  7.— The  plaintiff,  in  this  case 
having  previously  obtained  a  decree  for 
resumption  of  certain  land  declaring  that  he 
was  entitled  to  assess  rent  upon  it,  brought 
a  suit  for  kubooleut,  stating  the  fact  of  his 
having  obtained  that  resumption-decree,  and 
also  that,  with  reference  to  the  rates  of  rent 
•'paid  for  the  neighbouring  lands  of  equal 
quality,  the  rent  for  the  land  in  question 
might  be  fixed  at  Rs.  15  9- 11,  and  he  stated 


the  quantity  of  the  land  to  be  39  bi 
and  19  cottahs.  The  Moonsiff, 
remand,  which  does  not  in  any  way 
upon  the  question  which  is  now  b( 
us,  found  that  the  extent  of  the  land 
beeghas  and  3  cottahs,  and  not  39 
and  19  cottahs  as  alleged  in  the  pJ 
and  that  the  rate  to  which  the  plaii 
was>  entitled  was  Rs.  67*2,  and 
Rs.  159-11;  and  1Mb  Moonsiff  dii 
that  the  plaintiff  do  obtain  from 
defendants  a  kuboofeut  for  34  beegfaas 
3  cottahs  of  land  at  an  annual 
Rs.  67-2 ;  and  that,  on  the  defei 
failing  to  execute  the  kubooleot, 
decree  was  to  be  regarded  as  such. 
the  defendant  Seetaram,  who  alone  defei 
the  suit  in  the  Court  below,  appealed 
the  judgment  of  the  Moonsiff ;  and,  iu 
the  District  Judge  held  that,  as  the  pi 
had  not  proved  his  claim  as  stated  in 
plaint,  the  suit  ought  to  be  dismissed. 

Now,  in  special  appeal  to  this  Court,  the! 
point  raised  is  that  the  Judge  was  wi 
holding  that  a  decree  for  kubooleut  coold* 
be  made.  But  it  appears  to  us  that, 
holding,  the  District  Judge  rightly  aj^ 
the  decision  in  10  Weekly  Reporter,  pag^{ 
upon  which,  no  doubt,  he  acted.  That 
did  not  arise  upon  a  suit  for  resumptm' 
land,  the  land  in  that  case  having  been, 
viously  resumed  and  assessed  with  rent; 
the  decision  has  been  since  applied  to 
in  respect  of  lands  resumed  for  the 
time,  and  for  the  first  time  assessed 
rent ;  and  we  are  not  aware  of  any  prin< 
upon  which  these  two  classes  of  cases 
be  distinguished  from  each  other.  Tb< 
can  be  no  doubt,  therefore,  that  the  ji 
ment  of  the  District  Judge  on  this  poii 
right. 

Then  it  is  contended  that,  even  assi 
that  the  judgment  of  the  District  Judge 
so  far  right,  nevertheless  he  ought  oOt 
have  dismissed  the  suit  altogether ;  and 
while  refusing  to  order  the  defendant 
execute  a  kubooleut,  he  ought  to  have  albi 
the  decree  of  the  Moonsiff  to  stand  so 
as  it  fixed  the  rent,  and  ascertained  the  , 
tity  of  the  land*  which  was  liable  to 
assessed.  Now,  it  does  not  appear  thatj 
view  of  the  case  was  presented  to  the 
trict  Judge,  and  therefore  it  cannot  be 
that  there  was  any  error  in  law  or^ 
dure  in  his  decision.  The  plaintiff  tSk 
now  claim  the  indulgence  of  the  Cooft 
asking  us  to  let  the  decree  of  the  M( 
stand  for  that  purpose,  but,  seeing  theopll 
which  the  District   Judge    has   expres 
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llulhts  case,  we  think  we  ought  not  to  do 
The  Judge  has  stated  that,  if  the  plaint- 
;d  demanded  fair  and   equitable   rates 
the  defendant,  possibly  the  defendant 
have  agreed  to  the  demand,  and  thus 
led  being  dragged  into  litigation.     He 
lointed  oat  that  not  only  the  land  claimed 
assessed  is  iarger  than  is  really  held 
the  defendant,  but  the  rates  demanded 
ore  than  double  ji  what  was  found  to 
lally  the  proper  amount  of  rent.     Under 
Ctrcumstances,  we  think  that  the  plaint- 
not  entitled  to  the  indulgence  which 
iks    for  ;   and  that  the  decree  of  the 
«r  Appellate  Court,  which  was  undoubt- 
right    in  the  shape  in  which  the  case 
presented  to  it,  ought  to  stand.     But,  in 
[g  thls>  we  desire  it  to  be  understood  that 
iO  not   intend  to  lay  down  that,  if  this 
of  the   case  had  been  presented  to  the 
ict  Jadge,  and  if  he  had  in  his  discre- 
allowed  the  decree  of  the  first  Court  to 
so  far  as  it  fixed  the  amount  of  rent, 
ascertained   the   quantity  of   land,   he 
Id  have  acted  contrary  to  law  ;  because, 
ly  rate,  such  a  course  seems  to  be  one 
is    sanctioned  by  the  decision  in  2 
tgal  Law  Reports,  page  5,^  and  we  do  not 
'ess  any  dissent  from  that  decision. 
Tbe  resalt  is  that  the  appeal  will  be  dis- 
td  with  costs. 


The  2nd  February  1874. 
Present: 

Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Co-sfaarers — Partition — Boundary. 

Case  No.  635  of  1873. 

ial  Appeal  from   a  decision  passed  by 
the      Officiating     Additional     Judge     of 
yTirhooij   dated  the  jrst  December   i8'j2. 
^evtrsing  a   decision   of  the   Moonsiff  of 
Mozuffurpore,  dated  the  12th  July  i8y2, 

^bhurrnt  Thakoor  and  others  (PlatnlilTs), 

Appellants, 

versus 

MeerMurtuza  and  another  (Defendants), 
Respondents, 

Tr,    Ameer  Ali  and   Moonshee  Mahomed 
Yusuf  for  Appellants. 

^oos     Unnoda     Per  shad     Banerjee    and 
yAi^binash  Chunder  Banerjee  for  Respond- 
ents. 

of  the  co-sharers  of  a  joint  estate,  suing-  con- 
Ipjr  with  the  others,  would,  under  Regulation  XIX.  of 

♦  II  W.  R.  (P.  C)2. 


1814,  be  entitled  to  a  separation  of  a  mouzah  from  the 
rest  of  the  zemtndaree,  and  an  assessment  upon  it  of  a 
proper  proportion  of  the  total  jumma;  and,  having 
done  this,  he  would  alone  be  entitled  to  have  an  order 
for  partition  of  that  mouzah  as  between  himself  and  his 
co-sharers  therein. 

If  the  zemindarce  which  the  plaintiff  seeks  to  have 
divided  is  so  intermixed  with  the  neighbouring  zemin- 
darees  that  the  line  of  boundary  cannot  be  reasonably 
identified,  he  cannot  call  upon  the  Collector  to  make  a 
new  line.  But,  if  the  Collector  has  the  means  of  ascer- 
taining where  the  boundary  lies,  he  is  bound  to  carry 
out  a  partition. 

Phear,  J. — We  think  that  the  judgment  of 
the  Lower  Appellate  Court  is  wrong  upon 
the  merits  of  the  case.     It  seems  to  be  clear, 
and    is  certainly  conceded   by  the  learned 
Government  pleader  that,  if  the  plaintiff  had 
sued    conjointly  with  the  other  sharers    of 
Mouzah  Mudhoobunnee,  he  would  be  entitled, 
under  Regulation  XIX.  of  1814,  to  obtain  a 
separation   of  the   Mouzah   Mudhoobunnee 
from  the  rent  of  the   zemindaree,  and  an 
assessment  upon  it  of  a  proper  portion  of  the 
total  jumma  of  the  zemindaree.     And  then 
having  made  that  step,  the  plaintiff   would 
have  alone  been  entitled  to  have  an  order  for 
partition    as      between     himself     and     his 
CO- sharers  of  the  Mouzah  Mudhoobunnee  con- 
sidered as  a  separate  mehal  with  the  jumma 
newly  assessed  upon  it.     Now  we  have  it 
that  the  plaintiff's  co-sharers  in  this  mouzah 
are  all  agreed  that  this  partition  should  .be 
made,  and  consequently  it  appears  to  be  clear 
that  there   is  nothing  whatever  to   prevent 
the    plaintiff    having    the    two    orders    for 
partition  just  indicated   made    successively 
to  the  Collector.     And,  if  so,  there  cannot 
possibly  be  any  reason  why  he  should  not 
have  these  two  orders  made  simultaJieously 
by  the  Judge  in  one  suit.  His  right  to  have 
the  orders  does  not  depend  in  any  way  upon 
thd  nature  of  the  suit  which  he   may  be 
obliged  to   bring   in   order  to  maintain  his 
right   to   the  orders.     And  we  find  in   the 
printed  rules  of  the  Revenue  Board  that  a 
successive  partition  of  this  kind  is  contem- 
plated  by  the  Revenue  authorities.     Rules 
3  and  4  of  1865  prescribe  to  the  Collector 
exactly  the  course  of  proceeding  which  we 
have  just    mentioned   in    the  case    of    an 
application  of  the  present  kind. 

We  are  therefore  of  opinion,  upon  the 
facts  of  this  case,  that,  as  between'the  private 
parties  to  the  suit,  the  plaintiff  was  entitled 
to  have  an  order  for  partition  which  he  asked 
for,  with  this  single  modification,  that  he 
was  not  entitled  to  have  the  new  jumma 
of  the  Mouzah  MudBoobunnee  fixed  at  pre- 
cisely the  figure  of  the  jumma  which 
appears  to  have  been  placed  upon  it  in  tbe 
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quinquennial  papers.  Those  papers  can  at 
most  be  evidence  useful  to  the  Collector  in 
arriving  at  the  amount  which  it  is  proper 
to  assess  upon  the  mouzah.  They  do  not, 
by  the  necessity  of  the  case,  give  a  right  to 
the  plaintiff  to  have  that  jumma  fixied  upon 
the  mouzah  as  between  himself  and  the 
Government. 

But   it   appears   that   the    Collector   was 
made  a  party  to  this  suit;  and  in  his  written 
statement   he  objected  that  parts  of    this 
zemindaree  which  the  plaintiff  seeks  to  have 
partitioned   are   intermixed    with   parts    of 
neighbouring    zemindarees;   and    on    this 
account  he  seems  to  have  in  effect  objected 
to  the  order  for  partition  which  is  sought  for. 
And   no    doubt,  if   the   zemindaree   which 
the  plaintiff  seeks  to  have    divided   is  so 
intermixed  with  the  neighbouring    zemin- 
darees that  the  line  cf  boundary  between 
them  or  the  parts  belonging  to  each  cannot 
be  reasonably   identified,  there  is  nothing 
in  the   law  which   entitles  the  plaintiff  to 
call  upon  the  Collector  to  make  a  new  line 
of  division  between  the  zemindarees.    The 
Collector  does  not  go  to  the  extent  of  saying 
that  the  intermixture  of  the  zemindarees  is 
of  such  a  kind  that  the  parts  are  not  capable 
of  being  identified.     But,  inasmuch  as  the 
objection  is  of  no  force  unless  he  means  to 
go  to  this   extent,   we  think  that  we  must 
take  It  that  he  has  made  an  allegation  to 
this  effect.     But  the  Judge  has  not  inquired 
whether  the  parts  of  the  intermixed  zemin- 
darees    are    identifiable    or    not — he    has 
stopped  short,  and  contented  himself  with 
the  conclusion    that    the    zemindarees  are 
intermitted.    But  the  intermixture  alone  is 
not .  a  bar  to  the   right  of  the  plaintiff  to 
have  a  partition.    If  the  Collector  has  Jhe 
means  of  ascertaining  where  the  boundary 
between  the  zemindarees  really  lies — what 
lands  are  the  portion  of  one  zemindaree  and 
what  lands  are  the  portion  of  the  other — he 
is  bound  to  carry  out  a  partition  between 
the  parties,  even  though  it  may  cost  him 
some  unusual  trouble  to  effect  it  properly. 
This  issue  then  is  of  the  greatest  importance 
in  the  case ;  and,  as  it  does  not  appear  to 
have  been  thoroughly  tried   in  the   Court 
below,  we  must  direct  the  Appellate  Court 
to  try  it. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  remand  the  case  to  that 
Court  for  trial  of  the  preliminary  issue 
which  has  just  been  mentioned.  In  the 
event  of  the  Judge  being  of  opinion  that 
•  the  parties  have  not  had  reasonable  oppor* 
tunity  of  giving  evidence  upon  this  issue, 


he  will  proceed  under  section    354 
of  the   Civil    Procedure    Code-     U. 
coming  to  a  finding  on  this  issue,  he 
return   the  case  to  this  Court,  and 
then  give  our  final  decision. 


The  3rd  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G. 

Judges, 


Usnfmctnacy 

Lessee — Evidence— Adjonmmeiit 

Case  No.  61  of  1873. 

Regular  Appeal  from  a  decision 
the  Subordinate  Judge  of  Sarttn^ 
the  rSth  December  18^2. 

Sheo  Golam  Singh  and  another 
(Plaintiffs),  Appellants, 

versus 

Roy  Dinker  Dyal  and  another  (Defem 

Respondents, 

Moonshee  Mahomed  Yusufiox  Appell 

Baboo  Aubinash  Chunder  Banerjee  for^ 
Respondents. 

Where  a  mortg^agee  is  deprived  by  dilnvion  el] 
possession  of  land  over  which  he  holds  an  1 
uary  lease  before  he  has  repaid  himself  the 
advanced,  he  has  a  rig^ht,  unless  the  terms  c^  ^ 
are  very  special,  to  call  upon  the  lessor  for  the 
balance  of  the  loan. 

If;  on  a  day  fixed,  not  only  for  the  settlement  of  1 
but  also  for  the  final  determination  of  the  cas 
evidence  is  found  to  be  not  sufficient  to  eaaUfr 
Court  to  come  to  a  satisfactory  decision^  the 
bound  to  postpone  further  hearing^  in  ortler 
parties  may  produce  evidence,  unless  their  failaml 
so  was  without  sufficient  cause. 

Phear ^  J. — In  this  case  the  jadgmeaft^ 
the  lower  Court  \%  not  very  clear.    Bi 
the  first  part  of  it,  there  is  perhaps  en<* 
raise  the  inference  that  the  Judge 
opinion  that  the  plaint  did  not  exhibit 
cause  of   action.      Whether   this   was 
view  taken  by  the  Judge  or  not,  we  «(|t 
quite  certain ;  but  we  think  it  right  ^ 
that,  if   the   plaintiff   was,   as  he 
deprived,  by  the  action  of  the  river  Ox 
of  the  possession  of  the  bind  over  whidbi 
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i  aA  usafructuary  lease  before  he  had 
Id  himself  the  amount  advanced  by  the 
jriiict  of  the  land,  we  think  that  he  would 
i «  right,  unless  the  lease  was  very  special 
■  terms*  to  call  upon  the  defendant  to 
him  the  balance  of  the  loan  which 
juned  at  that  time  unpaid.  Whether  this 
[ifte  case  in  the  present  instance  we  are 
^  to  jud^e,  and  indeed  we  are  not  called 
ii  to  express  an  opimon,  because  we  have 
|tiie  terms  of  the  lease  brought  under  our 
;  and  we  have  not  had  or  required  any 
lion  at  all  of  the  circumstances  under 
the  lease  was  granted  and  the  posses- 
of  the  land  taken.  But  the  Subordinate 
does  not  decide  the  suit  between  the 
upon  that  ground.  Fie  goes  on  to 
ir  "  Although  this  day  was  fixed  for  the 
al  disposal  of  the  case,  still  no  proof  of 
-possession    has    been     adduced    by 

lififs." 

appears  that  the  day  upon  which  the 

dinate    Judge    gave    this    judgment, 

y,  the    i8th  December  1872,  was  the 

which  had  been  previously  fixed  for  the 

eot  of  issues  and  the  final  determina- 

of  the  suit. 

e  have  heard  ingenious  argument  from 

learned  pleader  who  appeared  on  behalf 

appellant,  to  the  effect  that  the  words 

order  for  summons  do  not  go  beyond 

the  day  for  settlement  of  issues.    But 

Justice   Morris,    who    is  much    more 

liar  with  the  technical  terms  and  the 

language  of  the   Mofussil  Courts 

I  can  pretend  to  be,  is  of  opinion  that 

vords  of  the   order  fixed  the  day,  not 

for  the  settlement  of  the  issues,  but  also 

final  determination  of  the  case.    This 

80y  inasmuch  as  the  parties  certainly 

not  agreed  upon  all   the  questions  of 

Or  fact  which  might  arise  upon  the  basis 

te  plaint,  it  was  incumbent  upon  the 

inate  Judge  in  the  first  instance  to  fix 

issiies.     And  having  fixed  the  issues,  he 

proceed  to  trial  upon  such  evidence  as 

es  were  then  prepared  to  put  before 

Court.     And,  in  the  event  of  that  evi- 

not  being  sufficient  to  enable  the  Court 

e  to  a  satisfactory  d^ision  of  the  case 

een  the  parties,  the  Court  was  bound 

e  the  further  hearing  of  the  case 

diat  the  parties  might  be  enabled  to 

evidence,  unless,  as 'was  the  case 

p^  day  was  the  day  fixed  for  the  final 

ation  of  the  case,  and  the  failure  to 

evidence  on  the  part  of  one  of  the 

was  without    sufficient  cause.     If, 

the    Judge   had    in    this    case 


proceeded  regularly,  he  would  have  fixed 
the  issues,  and  taken  such  evidence  as 
was  available  ;  and  then,  if  he  thought  that 
the  plaintiff  had  not  produced  evidence  suffi- 
cient  to  support  his  case,  and  had  failed  to  do 
so  from  fault  of  his  own,  without  sufficient 
cause,  he  would  be  justified  in  dismissing  the 
suit.  He  has,  in  fact,  dismissed  the  suit,  as 
we  have  already  said,  on  the  ground  that 
"  no  proof  of  non-possession  has  been  adduced 
**  by  plaintiffs;"  but,  before  giving  his  judg- 
ment, the  Subordinate  Judge  had  not  formally 
fixed  any  issues  between  the  parties.  Probably 
no  real  injustice  would  be  caused  by  this 
omission  only,  because  it  was  very  plain  upon 
the  face  of  the  plaint  itself  that  the  principal 
issue  which  had  to  be  tried  between  the 
parties  was  the  issue  whether  or  not  the 
plaintiff  had  been  deprived  of  the  enjoyment 
and  the  usufruct  of  the  land  mortgaged  to 
him,  at  the  time  and  in  the  way  which  he 
alleged  in  his  plaint.  And  probably  it  is  to 
an  issue  of  this  kind  that  the  Subordinate 
Judge  refers  when  he  says  that  "no  proof 
"of  non-possession  has  been  adduced  by 
"plaintiffs."  Still  the  Subordinate  Judge 
would  not  be  justified  in  dismissing  the  suit 
simply  upon  the  failure  of  evidence  on  the 
part  of  the  plaintiff  ;  he  must  also  have 
good  reason  to  be  satisfied  that  this  failure 
was  due  to  the  fauh  of  the  plaintiff  himself. 
The  Subordinate  Judge  has  not  said  that  he 
was  of  opinion  that  the  non-produciion  of 
evidence  was  due  to  the  fault  of  the  plaintiff 
without  good  cause ;  nor  has  anything  been 
brought  to  our  notice  which  should  lead  us 
to  think  that  that  must  have  been  the  find- 
ing of  the  Judge.  There  is  on  the  contrary 
some  ground,  we  do  not  say  how  much  it  is 
worth,  upon  which  the  plaintiff  might  excuse 
hinAelf  from  bringing  evidence  at  the  first 
hearing,  notwithstanding  the  summons  fixed 
this  day  for  the  settlement  of  issues  and  for 
the  determination  of  the  case ;  because  the 
defendant  bad  not,  up  to  that  time,  filed  any 
written  statement  at  all,  and  the  plaintiff 
must  have  been  entirely  unaware  of  what  the 
line  of  defence  would  be.  Unless,  there- 
fore, the  plaintiffs  were  expected  to  bring  the 
whole  of  the  evidence  by  which  to  establish 
all  their  allegations  in  suit  on  the  first  day, 
they  might  possibly  be  in  reason  allowed  to 
say  they  did  not  understand  that  they  would 
be  called  upon  to  prove  every  part  of  their 
allegation  before  the  defendant  had  filed  any 
written  statement  whatever.  It  may  be 
that,  in  the  proceedings  in  this  case,  there* 
was  enough  to  justify  the  Judge  in  thinking 
that  the  plaintiffs  were  bound  to  be  ready    ' 
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with  all  their  evidence  on  the  first  hearing. 
But  he  has  not  stated  that  this  was  so.  And 
we  repeat  that  we  have  not  the  means  of 
judging  whether  this  was  so  or  not. 

^  On  the  whole,  we  think  that  the  only 
course  open  to  us  is  to  reverse  the  decision 
of  the  lower  Court,  and  to  send  back  the 
case  for  re-trial.  And  we  shall  direct  the 
Judge  to  fix  in  the  first  instance  the  issues 
which  arise  between  the  parties  in  this  case, 
and  then  to  proceed  with  ihe  trial  in  due 
course. 

Costs  must  abide  the  event. 


The  3rd  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

J^udges. 

Admissions  on    behalf   of  a  Minor— Duty  of 

Court. 

Case  No.  100  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordifiaie  Judge  of  Shahabadj 
dated  the  igth  December  i8y2, 

Syud  Abdool  Hye,  Manager  under  the 
Court  of  Wards,  and  another  (Defend- 
ants), Appellants, 

versus 

Baboo  Banee  Pershad  (Plaintiff),  Respondent, 

Baboqf  Unnoda  Pershad  Bauer jee  and  Romesh 
Chunder  Mitter  for  Appellants. 

The  Advocate-General  and  Baboos  Mo^esh 
Chunder  Chowdhry  and  Chunder  Madhub 
Ghose  for  Respondent. 

It  is  incumbent  upon  a  Court, which  is  called  upon  to 
try  an  issue  between  a  person  of  mature  years  and  an 
infant,  to  take  care  that  facts  essential  to  his  adversary's 
case  are  not  unadvisedly  admitted  on  behalf  of  the 
infant.  The  Court  should  take  nothing  as  admitted 
against  an  infant  party  to  the  suit  unless  it  is  satisfied 
that  the  admission  is  made  by  some  one  competent  to 
bind  the  infant,  and  fully  informed  upon  the  facts  of  the 
matter  in  litigation.  * 

Phear,  y.— We  have  heard  very  full  and 
earnest  argument  in  this  case  in  support  of 
the  decision  which  the  Court  below  has  come 
to.  But  nevertheless  it  appears  to  us  that 
there  has  as  yet  been  no  real  trial  between 
the  plainliflf  and  the  infant,  who  is  the 
•principal  defendant  inihis  suit. 

The  plaintiff  sues  three  persons  described 
as  follows  :  rst,    Moonshee   Syud  Abdool 


Hye,  manager  under  the  Court  of  Wi 
2nd,  Doolhin  Perbhooraj  Kooer,  guardi 
Baboo  Desputty  Singh,  minor  ;  jrd, 
Reetbhunjun  Singh. 

The  I  St  defendant  appears  to  have 
made  a  party  to  the  suit,  because  be  is  iirj 
actual  manual   possession  of  the    pi 
which  is  the  subject  of  suit. 

The  2nd  defendant  must  be  intended 
the  infant  Desputty  Sfngh. 

And  the  3rd  defendant  is  one  Reelbbi 
Singh,  who  Is  sued  on  his  own  account 

We  say  the  2nd  defendant  must  be, 
infant  Desputty  Singh,  because  this  is 
of  inference  only,  inasmuch  as  the  pi 
does  not  conform  to  the  directions  of 
69  of  Act  IV.  of  1870  (B.  C.)  which  says 
in  every  suit  brought  against  a   wardi] 
shall  therein  be  described  as  a  ward  of 
and  if  he  have  a  manager  of  his  estate, 
manager  shall  in  such  suit  be  named 
guardian,  and  no  other  person  shall  be 
as  guardian  in  the  suit  by  any  Civil 
in  which  such  suit  may  be  pending. 

The  allegation  is  made  in  the  body 
plaint  that  Desputty  Singh,  the  minor,' 
ward   of  the   Court   of    Wards       But 
plaintiff  has  not  in  form  designated  him 
defendant  and  ward  of  Court,  or  prof* 
to  sue  him  by  his  guardian,  the  manai 
the  estate  under  the  Court  of  Wards, 
plaintiff,  if  he  does  make  the  minor  d( 
ant  at  all,  professes  to  sue  him  as  repi 
by  Doolhin  Perbhooraj  Kooer,  his  guai 
And  Doolhin  Perbhooraj  Kooer  is  cei 
not  sued  on  her  own  account.-    We  inferl 
that  it  was  the  intention  of  the  plaint 
sue   the   minor  by    his  guardian    D< 
Perbhooraj  Kooer,  because  it  is  the  subs 
of  the  plaint  that  the  property,  which 
plaintiff  seeks  to  make  applicable  to  the 
ment  of  his  debt,  is  alleged  on  the 
the  minor  to  have  descended  to  him  as 
of  the  last  holder. 

This  being  so,  the  persons  who  wooldi 
expected   to   file  written  statements  in 
suit,  would  be  Syud  Abdool  Hye  in  dcfc 
of  his  possession  of  the  property;  D< 
Perbhooraj  KooeV  on  behalf  of  the  mil 
and  Reetbhunjun  Singh   on  behalf  of 
self.    Accordingly,  we  find  that  Syud  Al 
Hye  does  file  a  very  short  statement  in( 
substantially   in   these  words:     Tbat,ii 
much   as  the  management  of  the  pi 
which  is  the  subject  of  suit,  has,  uai^j 
order  of  the  Judge,  devolved  "  on  the  *" 
"  of  Wards,  agreeably  to  the  said  order 
"  necessary  for  the  Court  of  Wards  to  ca 
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ience  in  this  case.  Under  such  circum* 
ioices,  it  is  prayed  that  the  case  may  be 
pd  with  reference  to  the  facts  on  the 
cord,  and  that  no  costs  may  be  charged 
llhe  Court  of  Wards." 

pis  is  clearly  no  defence  on  the  part  of 
hninor  whatever.  Indeed,  it  conld  not 
itly  be  considered  as  a  written  state- 
|it  filed  on  behalf  of  the  minor.  There 
pt  a  word  in  it  froniWhe  beginning  to  the 
^  which  bears  at  all  upon  the  minor's 
^est,  and  no  guardian  of  the  minor  would 
*"istilied  in  filing  such  a  written  statement 
Its.  It  amounts,  if  it  amounts  to  any- 
ai  all,  to  a  simple  admission  of  the  facts 
in  the  plaint,  and  a  request  that  the 
of  Wards  might  not  be  made  liable 
s  costs.  If  the  rightful  guardian  of  an 
It,  after  due  consideration  of  his  best 
sts,  finds  himself  reasonably  unable  to 
5t,  on  behalf  of  the  infant,  the  facts 
t  were  set  out  in  the  plaint,  he  would 
Jlj  say  so,  and  leave  the  case,  to  be  dealt 
by  the  Court  in  the  best  exercise  of  its 
nioD.  The  statement  of  Moonshee  Syud 
)1  Hye  is  something  very  diflFerent 
i  from  this.  It  amounts  to  saying  "  You 
do  exactly  what  you  like  with  the  case, 
only  don't  make  the  Court  of  Wards 
visible  for  costs." 

m,  as  already  stated,  the  person  who 

Id  be  expected  to  file  a  written  statement 

tehalf  of  the  minor,  is  the  person  whom 

^plaintiff  named   in   the   record   as   the 

lian  of  the  minor.     But  it  seems  that 

^ourt  would  not  receive  a  statement  from 

HadyDoolhin  Perbhooraj  Kooer  in  defence 

e  minor. 

is  not  necessary  now  that  we  should 
B  upon  the  different  proceedings  in  this 
"  antecedent  to  the  final  decision  of  the 
wdinate  Judge.  It  is  enough  to  say 
this  lady  applied  more  than  once  to  be 
Ted  to  file  a  written  statement  on  behalf 
e  minor,  but  was  not  permitted  to  do  so. 

consequence  is  that  up  to  this  day  there 
^  statement  on  the  record  which  has  been 

as  a  statement  of  the  minor's  case. 

le  first  hearing  of  the  jBuit  was  originally 

for  the  I9ih  September  1872.     But,  in 

luence  of  more  than  one  application 

made  bynhe  different  defendants,  it 

pnally  changed  to  the  9th  December  of 

^same  year.     And,  on  that  day,  it  seems 

OTe  issue  only  was  framed  and  settled, 

ily,  the  issue  **  Whether  or  not  Desputty 

S   minor,    was     legally    adopted     by 

^Bssuree    Pershad?"    Now    it    requires 
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very  little  consideration  indeed  of  the  plaint 
to  perceive  that  this  issue  could  not  -  be 
arrived  at,  until  nearly  all  the  principal  facts 
stated  in  the  plaint  as  constituting  the 
plaintiff's  right  of  action  had  been  admitted. 
We  should  have  expected  then  to  find  that, 
on  the  day  when  the  issues  were  framed 
between  the  plaintiff  and  the  minor  defendant 
in  this  suit,  somebody  or  other,  on  the  part 
of  the  minor  defendant,  undertook  to  admit 
for  him  very  nearly  all  the  essential  parts  of 
the  plaintiff's  case.  We  are  very  far  from 
intending  to  say  that  the  guardian  of  an 
infant  defendant,  if  properly  advised  on  all 
the  circunistances  surrounding  the  infant 
and  his  relations  to  the  matter  of  the  suit, 
cannot,  on  his  behalf,  admit  facts  essential  to 
his  adversary's  case.  It  is,  however,  incum- 
bent upon  the  Court,  which  is  called  upon 
to  try  an  issue  between  a  person  of  mature 
years  and  an  infant,  to  take  care  that  nothing 
of  this  kind  is  done  unadvisedly.  It  should 
take  nothing  as  admitted  against  an  infant 
party  to  the  suit,  unless  it  is  satisfied  that 
the  admission  is  made  by  some  one  competent 
to  bind  the  infant,  and  fully  informed  upon 
the  facts  of  the  matter  in  litigation.  As  far 
as  we  can  learn  from  what  took  place  on 
the  day  when  the  issues  were  settled,  we 
certainly  find  no  warrant  for  assuming  that 
the  Court  was  justified  in  accepting,  on  behalf 
of  the  infant  defendant,  any  admission  what^- 
ever  of  facts  essential  to  the  plaintifif's  case. 
The  lady  who  was  named  on  the  record  by 
the  plaintiff  himself  as  the  person  who 
should  be  the  guardian  of  the  infant  in  the 
suit  was  certainly  not  present  on  that  occa- 
sion. And  who  else  could  have'*  made 
admissions  on  behalf  of  the  defendant,  we 
are  certainly  unable  to  see.  The  learned 
Advocate-General  pressed  upon  us  very 
earnestly  that,  according  to  the  statement  of 
the  case  made  by  the  plaintiff  himself,  the 
Court  of  Wards  was  the  proper  person  to 
appear  and  defend  on  the  part  of  the  infant. 
Yet  strangely  enough  the  plaintiff  does  not, 
in  his  plaint,  make  the  Court  of  Wards  the 
guardian  in  this  suit  of  the  infant  defendant's 
interest.  And,  as  has  been  already  mentioned, 
although  the  manager  appointed  by  the 
Court  of  Wards  was  a  defendant,  he  did  not 
even  profess  to  undertake,  in  any  way,  the 
defence  of  the  minor's  interests.  Therefore, 
so  far  as  we  can  see,  there  has  been,  in  the 
matter  of  this  suit,  an  entire  assumption  of 
the  truth  of  the  plaintiff's  case  in  its 
principal  particulars  as  against  the  infant 
defendant  without  there  having  been  any 
person  whatever  before  the  Court  who  either 
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professed   or   was  competent  to   bind   the 
infant  in  the  matter. 

We  learn  further  from  the  record  that, 
even  so  late  as  the  day  on  which  the  decision 
was  given,  the  lady  Doolhin  Perbhooraj 
Kooer  named  by  the  plaintiff  as  guardian 
of  the  minor  was  anxious  to  put  in  a  written 
statement  of  the  facts  which  constituted  his 
defence.  But  the  Court  would  not  allow 
her  to  do  so,  although  it  is  plain  from  the 
order  of  the  Court,  which  was  made  on  the 
same  day,  that  this  lady  was  then  not  only 
the  person  named  on  the  record  by  the 
plaintiff  as  the  guardian  of  the  infant,  but 
was,  in  fact,  the  proper  person  to  be  entrusted 
with  the  defence  of  his  interests  in  this  suit ; 
because  the  Collector  had,  by  that  time, 
informed  the  Subordinate  Judge  that  this 
lady  was  duly  authorized  and  had  received 
the  sanction  of  the  Court  of  Wards  to  appear 
on  behalf  of  the  minor,  and  the  Subordinate 
Judge  himself  had  admitted  her  to  assume 
this  character  on  the  record  by  virtue  of  this 
communication  from  the  Collector.  It  is 
somewhat  strange  that,  notwithstanding  the 
Subordinate  Judge  thought  he  was  bouiid  to 
recognize  this  lady's  character  on  the  record 
as  guardian  of  the  minor,  he  nevertheless 
refused  to  allow  her  to  put  upon  the  file  a 
writien  statement  of  the  facts  which,  in  her 
judgment,  constituted  the  defence  of  the 
minor.  The  consequence  has  been  that,  not 
only  was  there  no  one  present  at  the  time 
when  the  issues  were  settled  who  was 
competent  on  behalf  of  the  minor  to  admit 
all  that  has  been  assumed  by  the  Court  to 
have  been  admitted  on  that  occasion,  but 
there  Ifkd  been  no  real  representation  of  the 
minor  in  the  trial  which  eventually  took 
place.  The  decision  of  the  Court  was  gi^en 
on  the  19th  December  1872,  but  there  is 
nothing  on  the  record  to  show  that  any  one 
appeared  before  the  Court  on  that  day  ready 
to  place  evidence  before  the  Court,  or  to 
inform  it  even  upon  the  narrow  issue  which 
had  previously  been  fixed. 

Under  all  these  circumstances,  it  seems  to 
us  that  there  has  been  really  no  trial  between 
the  plaintiff  and  the  infant  defendant,  and 
that  consequently  the  decision  of  the  lower 
Court  must  be  reversed,  and  the  case 
remanded  for  re-trial.  The  lady  must  be 
treated  as  one  now  unquestionably  on  the 
record  in  the  character  of  guardian  of  the 
infant  defendant,  and  she  must  ,be  allowed 
^an  opportunity  of  filing  a  written  statement 
in  bis  defence.  Wheft  that  written  state- 
ment shall  have  been  filed,  or  a  reasonable 
time  prescribed  for  that  purpose  shall  have 


expired,   then  the   Court  must    frame 
settle  fresh  issues  between  the  partieSki 
proceed  to  the  trial  of  the  case. 

The  costs  of  this  ap|>eal  must  abid( 
event. 


The  2nd  December  1873. 
Present : 

■ 

The  Hon'ble  F.  B.  Kemp  and  W.  Aii 

Judges. 

Act  VIII.  of  Z859,  s.  246— Jad^meat  inl 
partes — Issues. 

Case  No.  275  of  1872- 

Regular  Appeal  from  a  decision 
the    Subordinate    Judge    of    Rajsi 
dated  the  i6th  July  1872. 

Booliroonnissa  Bibee  (Defendant), 
Appellant, 

versus 

Kureemoonnissa  Khatoon  (Plaintif!)^' 
Respondent. 


Bahoos  Sreenath  Doss  and  Kosher 
Sen  for  Appellant. 


js:4 


Mr,  R,  T.  Allan  and  Badoo  Bhowai 
Churn  Dutt  for  Respondent. 

Where  a  claim  made  under  Act  VIII.  of  1S591, 
is  disallowed,  the  order  disallowing  it  does  iMt 
mine  the  question  involved,  e.  g,,  the  bona  Jidts 
hiba-bil-ewuB  for  all  purposes  or  with  general 
but  is  merely  quoad  the  particular  clairoaot  who 
obtained  the  order. 

In  such  proceedings,  where  the  judgmeat-d^l 
the  claimant  are  put  in  the  position  oi  co*defendai 
in  a  regular  suit,  no  issue  can  be  disposed  of 
them. 

Ainslie,  J, — The  appellant  and  rei 
in  this  case  both  appear  to  be  wives 
Kader  Ali  Chowdhry ;  at  least  the  a] 
Booliroonnissa  claims  to  occupy  the 
of  a  wife,  and  it  is  unnecessary  to  deles 
whether  her  claim  to  that  position  is  a 
one  or  not.     It  appears  that  she  obtaii 
decree  in  1870  against  her  hasband  K( 
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for  the  dower  alleged  to  be  due  to  her  as 
ii  at  the  time  of  her  marriage  in  the 
^lee  year  1257.  The  decree  was  put 
^execution  in  1871,  and  those  proceedings 
b  led  to  this  suit  by  Kureemoonnissa, 
t  claims  to  have  been  married  to  Kader 
[On  the  9th  of  Cheyt  1260,  and  to  be 
jUed  to  a  dower  of  Rs.  50,000,  the  half 
irhich  was  immediate,  and  wlio  states 
i^  in  satisfaction  of  this  portion  of  her 
per,  a  htha-bil'twil^^  duly  registered  on 
[1st  of  May  1854,  had  been  given  by  her 
band,  whereby  the  properties  Nos.  1  to  21 
schedule  "  ^  "  were  assigned  to  her.  She 
\  also  claimed  the  two  other  properties  in 
[iecond  Schedule'*^"  on  the  allegation 
they  are  self-acquired  properties,  and 
BooHroonnissa  could  not  proceed  against 
in  execution  of  her  decree  against 
jr  AH. 

e  lower  Court  has  given  a  decree  in 

ir  of  the  plaintiff,  from  which  Mussamut 

nnissa    appeals.    The    grounds    of 

al  are   limitation ;  that  the  whole  of  the 

ent     is.  against    the    weight    of    the 

Qce;   that  the  hiba-bil-ewuz  was  made 

[Uie  defendant  No.  i  to  defraud  creditors  ; 

that  there  is  no  finding  of  the  Court 

in  respect  of  what  the  plaintiff  alleges 

her  self-acquired  property.  There  was 
a  point  of  Mahomedan  Law  taken  in  the 
nds  of  appeal,  which,  however,  has  not 

pressed,  and  clearly  could  not  be  pressed ; 
even  If  we  assume,  for  the  purpose  of 

ent,   that  Mussamut  Booliroonnissa  is 

wife  of  Kader  Ali,  there  is  no  evidence 

ever  to  support  the  allegation  that  she 

married  to  Kader  Ali  before  his  marriage 

the  plaintiff,  or  that  there  was  any  child 

before  that  time. 

te  first  question  as  to  limitation  arises 
of  an  order  made  on  the  9th  of  March 
^3    under  section    246   of  Act  VIII.  of 
^9   at    a    time    when    Gooroo    Pershad 
:kerbutty  was  proceeding  to  execute  a 
against    Kader     Ali.       Mussamut 
tmoonnissa  intervened  upder  that  see- 
but  the  Court  disallowed  her  objection, 
mled  that  the  sale  mmst  proceed.     As  a 
ir  of  fact,  no  sale  was  held,  the  decree 
otherwise  satisfied.      This  order  is 
upon  as  determining  the  question  of 
bona  fides  of  the  hiba-bil-ewuz   finally 
(ail  purposes,  inasmuch  as  no  suit  has  ever 
brought  to  set  the  order  aside.    There 
judgment    reported     in    8    Weekly 
sr,  page   27,  in  which   Mr.   Justice 
^iimoB»  who  delivered  the  judgment  of 


the  Court,  disposes  of  this  objection  in  the 
most  complete  manner.  It  is  hardly  neces- 
sary for  us  to  refer  to  it  at  length  now,  as  it 
has  been  read  over  during  the  hearing.  The 
passage  we  refer  to  will  be  found  in  page  28 
at  the  top  of  the  second  column  beginning 
''  when  a  claim  is  made  under  section 
246 " 

Then  it  is  said  that,  although  the  order 
may  not  have  general  effect,  and  may  not 
be  binding  in  respect  of  others,  still  it  is 
conclusive  in  this  case,  as  both  Kureetnoon- 
nissa,  the  present  plaintiff,  and  Kader  Ali, 
the  present  defendant,  were  parties  to  those 
former  proceedings.  The  answer  to  this  may 
be  taken  from  the  words  of  section  245. 
That  section  says  :  "  In  the  event  of  any 
"  claim  being  preferred  to,  or  objection  offered 
"against,  the  sale  of  lands,  or  any  other 
"immoveable  or  moveable  property  which 
"  may  have  been  attached  in  execution  of  a 
**  decree,  or  under  any  order  for  attachment 
"passed  before  judgment,  as  not  liable  to  be 
"sold  in  execution  of  a  decree  against  the 
"  defendant,  the  Court  shall,  subject  to  the 
"proviso  contained  in  the  next  succeeding 
"section,  proceed  to  investigate  the  same 
"  with  the  like  powers  as  if  the  claimant 
'^  had  been  originally  made  a  defendant  to 
"  the  suity  Now,  the  effect  of  this  is  to  put 
the  judgment-debtor  and  the  claimant  in  the 
position  of  co-defendants,  and,  as  between 
co-defendants  no  issue  can  be  disposed  of, 
the  decision  of  the  Court  must  be  between  a 
defendant  on  one  side  and  a  plaintiff  on  the 
other  side. 

We  next  take  the  question  of  the  genuine- 
ness   and    validity     of    the    hiba-f^l-ewuz. 
This  document  was  made  so  far  back  as 
in  the  year   1260,  or  in  April   1854,    and 
it^was  registered  within  a  month  after  its 
execution.     There  is  a  good  deal  of  evidence 
on  the  one  side  to  show  that  there  was  really 
and  truly  a  settlement  made  upon  Kureem- 
oonnissa  at  the  time  of  her  marriage,  and 
that  this  hiba-bil-ewuz  was  given  in  satis- 
faction  of  that  part  of  her  dower  which 
was  immediate,  and  there  is  not  a  particle  of 
evidence  on  the  record  to  show  that  at  that 
time  there  was  any  fraud,  or  likelihood  of 
fraud,  or  any  reason  whatsoever  why  Kader 
Ali  should  make  a  fraudulent  disposition  of 
his  property.     It  is  not  shown  that  he  has 
been  insolvent  at  any  time.     Some  attempt 
was  indeed  made  to  show  that  some  years 
later  there  were  some  small  debts  due  by 
him,  but  the  evidence  of  this  is  quite  insuffio 
cient  to  make  out  a  case  of  insolvency.    As 
already  observed,  these  debts  were  incurred 
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some  years  later,  and,  at  the  time  of  his 
marriage,  it  would  seem,  as  far  as  this  record 
enables  us  to  judge,  that  he  was  absolutely 
unincumbered. 

The  question  whether  the  finding  is  against 
the  weight  of  the  evidence  in  other  respects 
thus  becomes  comparatively  immaterial,  for 
it    is  quite  clear  that  Kureemoonnissa  is 
entitled    to   recover   upon   her   kabinnama, 
even  supposing  that  she  had  not  already  got 
into    possession.     A  case    in   Volume  II. 
Bengal  Law  Reports,  page  307,*  has  been 
cited  as  authority  to  show  that  a  creditor  for 
dower  is  entitled  to  come  in  and  have  her 
claim    satisfied    pari   passu    with    secured 
creditors,    but    this    is    a    case  where    an 
unsecured  creditor  has  endeavoured  to  take 
his  remedy  over  a  secured  creditor.     On  the 
evidence  which  is  in  quantity  very  consider- 
able, in  quality  perhaps  not  so  good  as  it 
might  be,   it   is    clear  that,   although    the 
management  of  the  property  may,  to  some 
extent,  have  remained  with  Kader  Ali,  yet 
the     enjoyment     of    the     rents     was     in 
Kureemoonnissa  herself.     There  is  nothing 
in  the  manner  in  which  the  property  was 
dealt  with  to  show  that  the  settlement  on  his 
wife  by  Kader  Ali  was  a  mere  sham.     In 
respect  of  the  two,  properties  Nos.  22  and  23 
in  the   Schedule  marked  "<t,"  that  is  to 
say,  the  fractional  putnee  talooks  in  Mehal 
Bhootiadar  and  Kismut  Dattabaree,  we  are 
of  opinion  that  the  plaintiff  ought  to  fail. 
It  is  perfectly  true  that  the  receipts  for  rent 
paid  are  in  her  name,  and  that  there  is  evi- 
dence that  the  rents  were  paid  to  her,  but 
there  is  no  satisfactory  evidence  that  she 
disburfed  one  pice  of  the  money  paid  for 
acquiring  these  putnees,  and   there  is  no 
account  whatever  of  the  causes  that  led  to 
the  name  of  her  husband  Kader  Ali  bemg 
used,  if  she  herself  was  really  the  putneedar. 
What  evidence  there  is  on  this  point  is  to  be 
found  at  pages  28,  29,  33,  and  34  of   the 
printed  record.     The  witness  Rokhnee  Kant 
Acharjee  says  that  he  was  not  present  at  the 
time  of  giving  the  putnee,  but  that  it  was 
purchased  with  Kureemoonnissa's  money :  he 
says  :  "  I  saw  this."     When  and  how,  it  is 
difficult  to  say,  or  rather  it  would  have  been 
difficult  to  say,  if  he  had  not  himself  explained 
what  he  meant,  for,  in  cross-examination,  he 
says:  ''  I  speak  on  assumption  that  the  money 
was  Kureemoonnissa's ;  I  say  so  from  sight 
of  those  papers,  that  is,  the  papers  belong- 
ing to  Mr.  Barry."     Then  the  next  witness, 
•Abed  AH  Khan,  only  «ays  :  "  I  hear   that 

^  •  II  W,  R.  212. 


"the  putnee  of  Bhootear  Dyor  Mehal 
''  taken  by  giving  Kureemoonnissa's  moi 
and  then  ''the  purchase- money   for  it 
"paid  by  Sufdur  Ali  Meah."     It  may 
quite  true  that  the  purchase-money  was 
by  Sufdur  Ali  Meah,  but  that  does  not 
that  it  belonged  to  Kureemoonnissa. 
Mustafa  Khan  says  that  the  purchase- 
was  given  by   Sufdur  Ali  on   the 
Kureemoonnissa,  and  BaneeMadhabB 
on  the  part  of  Mr.  fiarry ;  and  then  f 
on :   "  I   saw   that  Sufdur  Ali   brought 
purchase-money  from  the  kootee  graniii 
receipt  for  it."     Then  on  cross-exami 
"  I  have  never  seen  Kureemoonnissa." 
this    gentleman    knew    that  the   pun 
money  came  from  Kureemoonnissa, 
it  came  out  of  the  hands  of  Sufdar 
are  not  informed.     Then  the  next  vi 
Mobaruk   Khan,   states   in    a   similar 
general    manner  that  the   purchase 
was   given  by  Sufdur  Ali   on   the 
Kureemoonnissa;  that  is  all  he  says 
that.     How  far  his  knowledge  of  Kuree 
nissa's  affairs  extends  may  be  gathered 
an  answer  which  he  makes  on  cross- 
ation.     On  being  asked  as  to  Kureemooi 
giving    the     ijaras     of    this    property, 
says :  "  I  hear   that   Kureemoonnissa 
ijaras."     Then  there  is  the    deposltr 
Madhub  Chunder  Chuckerbutty,  one 
parties  who  gave  the  putnee  of  Dai 
Now  his   evidence   might  have   been 
valuable,  but  it  comes  really  to  nothing, 
says :     "  I  gave  it  in  putnee  to  Mr, 
and  Kureemoonnissa ;"  not  one  word  is 
of  this  witness  as  to  the  reason  for  using 
name  of  Kader  Ali  in  lieu  of  the  n 
Kureemoonnissa.     Then  he  goes  on: 
purchase-money  for  the  same  was  givi 
Kureemoonnissa's  man,  Huree  Booyiah] 
he  explains  on  cross-examination : 
Madhub  Bagchee  says  that  the  money 
given  from  Kureemoonnissa's  tahvil,  and 
he  heard  from  Banee  Madhub  Bagchee 
Huree  Booyiah  is  Kureemoonnissa's 
This  really  is  no  evidence  that  the 
came  out  of  Kureemoonnissa's  hand; 
was  for  the  plaintiff,  who  admits  that  the 
deeds  do  not  stapd  in  her  name,  to 
clearly  that  the  property  was  acquired 
herself  and  at  her  own  expense.     So 
therefore,    the   decree   of  the  lower 
ought    to    be    amended.     We    acco 
modify  that  decree  by  striking  out  of  H 
two  properties  Nos.  22  and  23  of  the  S 

The  respondent    will    recover    from 
appellant  the  costs  of  this  appeal  in  full 
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The  31st  January  1874. 

Present : 

[ames  W.  Colvile,  Sir  Montague  E.  Smith, 
Robert  P.  Collier  and  Sir  Lawrence 


\ — Partition  (Batwara)^  Remedy  of 
ortg^a£^ee~Res:iilation  XIX.  of  X814. 

Appeal  from  the  High  Court  of  Judi- 
caiure  at  Fort  William  in  Bengal* 

Byjnaih  Lall 

versus 

Ramoodeen  Chowd ry. 

:re  the  owner  of  an   undivided   share  in  a  joint 
tndivided  estate  mortgaj^es  his  undivided  share,  he 
t,  foy  so  doing,  affect  the  interests  of  the  other 
and  the  persons  who  take  the  security,  z.  e.,  the 
jees«  take  it  subject  to  the  rig^ht  of  those  sharers 
irce  ai  partition,  and  thereby  convert  what  is  an 
~  share  of  the  whole  into  a  defined  portion  held 
sralty. 

sach    a    partition    is    effected    gnder   the 

of  Regulation  XIX.  of  1814  before  the  mortga- 

\  completed  their  title  by  foreclosure  and  the 

mtial   decree    for  possession,  the  mortgagees 

mdivided  share  of  one  co-sharer   who   has  no 

of  contract  with  the  other  co-sharers  would  have 

iTse  a^iost  the  lands  allotted  to  such  co-sharers ; 

tst  pursue  their  remedy  against  the  lands  allot- 

tbe  mortgagor,  and,  as  against  him,  would  have 

^e  on  the  whole  of  such  lands. 

HE  suit  out  of  which  these  appeals  have 

was    brought   by    the    appellant    to 

er  possession,  and  be  registered  as  pro- 

r  of   various  parcels   of    land,   all  of 

:h  once  belonged  to  one  Gopal  Narain 

:h,  deceased,  but   had  afterwards   been 

based    by  different  persons   at   several 

in  execution  of  decrees  against  him. 

defendants  were  the  representatives  of 

al  Narain  Singh  and  the  several  auction- 

thasers;   and   the   title    on    which    the 

:nti£E  sued  was   based   upon    a  deed  of 
„  „e  by  way  of  conditional  sale  alleged 

have  been  executed  to  him  by  Gopal 
in  Singh;  and  upon  the  proceedings 
iquently  taken  under  Regulation  XVII. 

1806  to  foreclose  that  mortgage. 
SiThe  principal  defences  raised  in  the  suit, 
indeed  the  only  defences  now  to  be  con- 
ed  were:    ist,  that  the  mortgage-deed, 
g  been  made  collusively  and  without 
ideration   was  fraudulent  and   void   as 

^From  the  judgment  of  Peacock,  C.J.,  and  L.  S. 
Mand  Macpherson,  JJ.,  in  Appeal  No.  i  of  1S69 
section  15  of  the  Letters  Patent,  decided  on  the 
l^oember  1869. 


against  the  auction-purchasers;  and,  2ndy 
that,  even  if  it  were  good  against  them,  it 
conferred  no  title  on  the  plaintiff  to  several 
of  the  parcels  claimed  by  him. 

» 

The  Principal  Sudder  Ameen  who  tried 
the  cause  in  the  first  instance  decided  the 
first  question  in  favour  of  the  plaintiff,  and 
gave  him  a  decree  for  the  lands  claimed  with 
the  exception  of  some  which  are  now  no 
longer  in  dispute. 

Against  this  decree,  which  bears  date  the 
8th  of  January  1866,  the  different  defend- 
ants presented  four  separate  appeals,  the 
plaintiff  also  preferring  a  cross-appeal,  to  the 
Judge  of  Zillah  Tirhoot.  That  officer,  on 
the  14th  of  June  1867,  decided  that  the 
plaintiff  had  failed  to  establish  that  the 
mortgage-deed  was  executed  bond  fide,  and 
dismissed  the  suit.  His  decree  was,  how- 
ever, reversed  on  special  appeal  by  a  Division 
Bench  of  the  High  Court,  which  transferred 
the  regular  appeals  for  final  hearing  and 
decision  to  itself.  There  is  no  further  trace 
of  plaintiff's  cross-appeal ;  but  the  appeals  of 
the  different  defendants  were  separately  num- 
bered in  the  High  Court  as  Nos.  96,  100, 
loi,  and  102,  and  were  heard  by  this  Division 
Bench,  consisting  of  Mr.  Justice  Kemp  and 
Mr.  Justice  Elphinstone  Jackson,  which  made 
a  separate  decree  in  each.  On  appeals  Nos. 
96  and  10 1,  the  two  Judges  were  divided  in 
opinion,  Mr.  Justice  Kemp  holding  that  the 
mortgage  was  a  fictitious  transaction  in 
which  no  consideration  passed,  and  that  the 
suit  ought,  on  that  ground,  to  be  dismissed 
generally;  and  Mr.  Justice  Jackson  holding 
that  the  mortgage-deed  was  execu^^d  bond 
fide  and  was  valid,  but  that  the  plaintiff 
could  recover  only  such  of  the  parcels  claimed 
as^were  specifically  mentioned  in  the  deed. 
Accordingly,  each  of  the  decrees  originally 
made  on  these  appeals  stated  that  the  Senior 
Judge  had  given  a  decree  for  the  dismissal 
of  the  suit;  but  that  the  Junior  Judge 
dissented  therefrom,  and  was  of  opinion  that 
the  plaintiff  ought  to  have  a  decree  for 
certain  of  the  lands  claimed,  inasmuch  as 
they  were  included  in  the  mortgage-deed; 
but  that  his  claim  to  others,  which  were  held 
not  to  be  covered  by  the  deed,  should  stand 
dismissed. 

In  deciding  the  appeals  Nos.  icx^and  102, 
the  two  Judges  concurred  in  the  dismissal 
of  the  suit  as  against  the  parties  appellant, 
on  the  ground  that  none  of  the  lands  sought 
to  be  recovered  from  them  were  covered  by 
the  mortgage-deed;  touching  the  validity  of 
which  they  expressed  no  opinion. 
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In  this  stale  of  th'iQgs  there  was  a 
reference  to  a  Full  Bench  of  the  High  Court, 
which  held  that  it  was  only  competent  to 
deal  with  the  two  appeals  in  which  the 
Judges  had  expressed  conflicting  opinions, 
and  with  the  particular  point  on  which  they 
differed.  And  having  thus  limited  the 
reference  to  the  appeals  Nos.  96  and  10  r, 
and  to  the  question  of  the  bona  fides  and 
validity  of  the  mortgage-deed,  it  decided 
that  question  in  favour  of  the  plaintiff  (the 
present  appellant).  The  result  was  that  the 
final  decrees  upon  all  the  appeals  were  drawn 
up  in  accordance  with  the  principle  laid 
down  by  Mr.  Justice  Jackson.  The  plaintiff 
appealed  to  Her  Majesty  in  Council  in  each 
case;  bnt  thfe  four  appeals  were  afterwards 
consolidated,  and  have  been  heard  as  one 
appeal  by  their  Lordships.  Of  the  respond- 
ents those  only  who  were  appellants  in  Nos. 
100  and  loi  have  appeared  here  by  Counsel. 

Mr.  Doyne,  on  their  behalf,  insisted  that, 
although  they  had  filed  no  cross-appeal,  they 
were  nevertheless  entitled  to  impeach  the 
validity  of  the  mortgage-deed,  on  the  ground 
that  their  appeals  were  neyer  before  the  Full 
Bench  of  the  High  Court,  and  consequently 
were  not  affected  by  the  last  decree.  Their 
Lordships  do  not  think  it  necessary  to 
examine  very  nicely  into  the  question  of 
wght,  because  they  are  of  opinion  that,  if 
the  right  be  conceded,  no  sufficient  grounds 
for  coming  to  a  conclusion  upon  the  bona 
fides  and  validity  of  this  deed  other  than 
that  in  which  the  Principal  Sudder  Ameen, 
one  of  the  Judges  of  the  Division  Bench, 
and  the  three  Judges  who  composed  the  Full 
Bench  #of  the  High  Court,  have  concurred 
have  been  laid  before  them.  There  may  be 
in  the  transaction  circumstances  of  suspicion 
arising  out  of  the  position  in  life  and  jft-e- 
sumable  means  of  the  plaintiff ;  but  there  is 
no  evidence  on  which  their  Lordships  would 
feel  justified  in  overruling,  so  many  con- 
current judgments. 

This  disposes  of  the  first  defence  raised  in 
this  suit ;  and  the  only  remaining  question  is 
whether  the  principle  applied  by  Mr.  Justice 
Jackson  is  correct;  or  whether  the  High 
Court  ought  to  have  affirmed  the  decree  of 
the  Principal  Sudder  Ameen  in  its  integrity. 

To  elucidate  this  question,  which  is  both 
novel  and  difficult,  it  is  necessary  to  consider 
the  facts  of  the. case  somewhat  more  in  detail. 

Gopal  Narain  Doss,  the  mortgagor,  was, 

on  the  24th  of  September    i860,  when  he 

Executed  the  .deed  of  conditional-sale,  the 

undisputed  owner  of  an  8-annas  undivided 

*  share  in  an  estate  consisting  of  three  uslee 


mouzahs,  called  Gunniporebija,  Pembani 
and  Tajpore  Ruttumpur,  to  each  of 
certain  dakhilee  villages  were  appi 
The    deed     describes     him     as    propi 
of    8     annas  '  severally    of    the     two 
mouzahs,  and  inhabitant  and   sharehol 
proprietor    of    8   annas    of    Tajpore 
tumpore,  and  some  argument  was  soagi 
be  raised  on  this  distinction.     Their 
ships,    however,   conceive   that   the  nti 
which   it  imports  is  fhat  he  may  have 
lected  his  share  of  the  rents  of  the  two 
mouzahs   separately,    and    the   rents  of 
other  mouzahs  jointly  with  his  co-parcei 
it  being  perfectly  clear  from  what  afterva 
took   place  that   his  interest   in   the 
estate   was   an   undivided  moiety.     In 
state  of  things  he  executed  a  conditional 
of ''  the  whole  and  entire  8  annas  out  ol 
whole    16     annas    severally     of     Moi 
Gunniporebija  and  Pemburinda,"  as  a 
rity  for  the  sum  of  Company's  Rs.  26^ 
expressly  excepting  from  the  operation  ofj 
deed   the  8  annas  of  Tajpore  Ruttum] 
and    certain    bromuttur*  and    other 
devoted  to  religious  or  charitable  porf 

Before  the   execution   of   this   mortf 
and,  as  early  as  September  1858,  some  ofj 
other  sharers  in  the  estate  had  comm( 
proceedings  to  effect  a  butwara,  or  pariit 
of  the  whole  estate,  under  the  provisioi 
Regulation     XIX.     of     181 4.     The 
proceedings  were  had,  not,  as  appears 
the   Collector's   proceeding   dated  the  jj 
July    1862,   without  disputes    between 
co-sharers,  and   objections  on   the  part^ 
Gopal    Narain    Singh    in    particular, 
partition  was  finally  made  by  the  last- 
tioned  proceeding,  which  was  duly  conf 
by   the   superior    Revenue    authorities, 
effect  as  regards  Gopal  Narain  Singh  wasj 
allot  to  him,  to  be  held  in  severalty,  and 
lieu  of  his  undivided  moiety  of  the  wl 
estate,   the   whole  of  Mouzah  Pemburim 
the  whole  of  the  principal  Mouzah  of  Ti 
pore  Ruttumpore,  with  a  2  annas  and 
gundas    share  of   its  dependency  Moi 
Mudwee,  the  whole  of  Mouzah  Moustafa 
or  Joysingpore,  a  dakhila  or  dependency 
Gunniporebija,  aqd  thirty-six   becghas   " 
odd  cottahs  of  other  land  in  the  last-nam< 
principal  mouzah. 

Gopal  Narain  Singh  was  duly  pat 
separate  possession  of  these  parcels. 

He   did   not,    however,   long   remain  iig 
possession.     On  the  24th  of  December  i86ag 
his   right,    title,    and    interest    in    Moui 
Pemburinda  was  purchased  at  an  execut^ 
sale  by  Ilurreebur  Chowdry,  now  represefl? 
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tlie  respondent  Raraoodeen  Chowdry  and 
I  other  persons,  who  are  said  to  hav^ 
ce  come  to  a  compromise  with  the  appel- 
%  The  one-third  share  of  the  last-named 
indent  in  the  land  so  purchased  was  the 
[ect  of  the  appeal  No.  96. 
I  the  Sth  of  December  1864,  the  right, 
and  interest  of  Gopal  Narain  Singh  in 
;ah  '^loQStafapore  was  in  like  manner 
ibased  at  an  ea^cution-sale  by  the 
indent  Ramanoograh,  and  the  land 
ided  in  that  purchase  was  the  subject 
le  appeal  No.  loi. 

>n  the  23rd  of  December  1862,  the  right, 

and  interest  of  Gopal  Narain  Singh  in 

;ah  Tajpore  Ruttumpore  was  purchased 

an   execution-sale   by    the   respondents, 

ilvie  M  ahomed  Ahsun  and  Kashee  Pershad 

;h,  and  the  land  included  in  that  purchase 

the  subject  of  appeal  No.  102. 

id    on   the  7th  of  February   1865,  the 

il,  title,    and   interest   of   Gopal   Narain 

;h  in  the  portion  of  Mudwee,  which  was 

;ted  to  him  oathe  partition,  was  purchased 

another   execution-sale   by   the  respond- 

Mohant   Parsoo    Ram   Doss,   and   that 

reel  of  land  was  the  subject  of  the  appeal 

},  100. 

In    the     meantime    the    appellant     had 

reeded  to  foreclose  his  mortgage.     The 

:eedings  taken  for  that  purpose  began  on 

1 2th  of  December  1863,  and  the  final 

Icr  for  foreclosure* was  obtained  on  the  12th 

December  1864.     Their  Lordships  think 

established  by  the  evidence  that  all  the 


in  Mouzahs  Gunniporebija  and  Pemburinda, 
which  was  the  subject  of  the  mortgage,  and 
that  this  includes  all  the  parcels  now  in 
dispute. 

The  principle  on  which  the  High  Court 
has  proceeded,  and  for  which  the  respondents 
contend,  is  that  the  appellant  can  recover 
nothing  which  is  not  expressly  named  in,  and 
covered  by,  the  mortgage-deed,  and  conse- 
quently that  he  can  take  no  part  of  Mouzah 
Tajpore  and  its  dependencies,  and  only  an  8- 
annas  share  of  Mouzah  Pemburinda,  and  an 
8-annas  share  of  Moustafapore,  the  latter 
being  the  only  portion  of  Mouzah  Gunnipore- 
bija, which  is  in  dispute. 

It  will  be  convenient  to  consider,  first, 
what'  in  such  a  case  would  be  the  rights  of 
the  mortgagee  against  the  mortgagor ;  and 
next,  whether  the  respondents  stand  in  any 
better  position  than  the  mortgagor. 

Now,  what  was  the  subject  of  this  mort- 
gage }     It  was  an  undivided  moiety  in  two 
out   of   three  villages  forming  a  joint   and 
undivided  estate.     The  sharers,  however,  do 
not  appear  to  have  been  members  of  a  joint 
and  undivided  Hindoo  family,  but  to  have 
enjoyed  their  resoective  shares  ^at  all  events 
th^ir  shar'^s  in    GunniporeDija  andT  PemBu^ 
rinda)  in  severalty.     It  is  therefore  clear  that 
the  mortgagor  had  power  to  pledge  his  own 
undivided  share  in  these  villages ;  but  it  7s 
also  clear  that  he  could  not,  by  so  doing, 
affect  the   interest   of  Jlifi.i^gr  sharers   in  ^ 
them,  and  that  the   persons  who  took  the  ' 
security  took  it  subject  to  ^hg  pybf  rf  thp<^fi 


rchasers  under  the  execution-sales,  except    sharers  to  enforce  a  partition,  and  thereby  to 


Mohant  whose  purchase  was  subsequent  to 
foreclosure,  had  dup  notice  of  these  pro- 

^dings. 

The  Principal  Sudder  Ameen's  decree 
ITe  to  the  appellant  the  whole  of  Mouzah 
ibarinda,  the  whole  of  Moustafapore,  .8 

las  of  Mouzah  Tajpore  Ruttumpore,  and 

M    beeghas    and    a    fraction    of    Mouzah 

fadwee,    to    which    quantity,    for    reasons 

lich  are  not  now  impeached,  he  reduced  the 

^pellant's  claim. 

The  decrees  under  appeal  disallowed  the 
>ellant's  claim  to  any  portion  of  the  two 

ter  parcels,  and  gave  hifn  only  one-half  of 
share  in  Pemburinda,  which  he  claimed  as 
linst  the  respondent  Ramoodeen  Chowdry, 

id  only  8  annas  of  Moustafapore. 

The  principle  for  which  the  appellant 
itends,  and  that  on  which  the  Principal 
Lder  Ameen  proceeded,  is  that  the  mort- 
ice is  entitled  to  whatever  was  allotted  to 
mortgagor  on  the  partition  in  respect  or  in 
titolion  of  his  undivided  S-annas,  share 


convert  what  was  an  undivided  shar«  of  the 
whole  into  a  defined  portion  held  in  severalty. 
The  partition  which  actually  took  place  in 
th^  case  was  not  one  which  had  for  its  sole 
object  the  division  of  the  joint  estate  by 
metes  and  bounds,  an  object  which  might  be 
effected    by   the   private   agreement  of  the 
parties.     It   had   for  a    further   object   the 
apportionment  of  the  public  revenue  assessed 
on  the  whole  estate,  so  as  to  relieve  each 
proprietor  from  the  obligation  to   pay  that 
revenue  in  solidoy  and  t&'mak6  hilli  respuulJlMe 
only  for  the  amount  to  be  charged  on  his 
separate   and   defined    share.     To    such  a 
partition  the   State  necessarily    became    a 
party  for  the  protection  of  the  revenue,  and 
it  was  one  which  could  only  be  effected  by 
the    machinery    of    the    Regulation.     The 
provisions  of  Regulation  XIX.  of  18 14  appear 
to  their  Lordships  ^to  have  been  carefully 
designed  to  secure  a  fair  partition  of  the 
estate  to  be  divided.     The  division  is  to  be 
made,  in  ordinary  cases,  by  a  public  offieer 
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(the  Ameen)  acting  under  the  orders  of  the 
Collector.  Even  if,  under  the  22nd  section, 
the  terms  of  the  partition  are  proposed  by 
the  parties,  or  referred  by  them  to  arbitration, 
the  law  still  requires  the  intervention  of  the 
Ameen,  before  whom  the  accounts  are  to  be 
produced  and  verified,  and  in  whose  presence 
and  subject  to  whose  inspection  the  division 
is  to  be  made.  When  the  terms  have  been 
so  settled  they  must  be  sanctioned  by  the 
Collector,  and  afterwards  by  the  superior 
Revenue  authorities.  The  partition,  after 
it  has  been  so  sanctioned,  is  declared  by 
section  20  to  be  final,  subject  to  the  power 
reserved  to  the  Governor-General  in  Council, 
by  section  25,  of  directing  a  fresh  apportion- 
ment of  the  revenue  in  cases  of  proved 
error  or  collusion  at  any  time  within  ten 
years  after  the  confirmation  of  the  partition. 
Let  it  be  assumed  that  such  a  partition 
has  been  fairly  and  conclusively  made  with 
the  assent  of  the  mortgagee.  In  that  case, 
can  it  be  doubted  that  the  mortgagee  of  the 
undivided  share  of  one  co-sharer  (and,  for 
the  sake  of  argument,  the  mortgage  may  be 
assumed  to  cover  the  whole  of  such  undivided 
-  share),  who  has  no  privity  of  contract  with 
Uthe  other  co-sharers,  would  have  no  recourse 
Hagainst  the  lands  allotted  to  such  co-sharers ; 
IT  but  must  pursue  his  remedy  against  the  lands 
allotted  to  his  mortgagor,  and,  as  against 
him,  would  have  a  charge  on  the  whole  of 

(such  lands.  He  would  take  the  subject 
of  the  pledge  in  the  new  form  which  it  had 
assumed. 
It  appears,  however,  to  have  been  settled 
by  decj|ions,  and  upon  the  construction  of 
the  regulations,  ^rj/  that  no  such  partition 
can  be  disturbed  by  a  Civil  Court ;  and, 
secondly,  that  a  mortgagee  who  has  sot 
perfected  his  title  by  foreclosure,  and  the 
consequential  decree  for  possession,  can 
neither  compel  a  partition  nor  be  a  party  to 
the  butwara-proceedings.  And  this  latter 
point  has  been  the  foundation  of  one  of  the 
principal  arguments  addressed  to  their  Lord- 
ships by  the  learned  Counsel  for  the 
respondents. 

It  was  argued  that,  as  the  mortgagee 
could  not  be  a  party  to  the  butwara-pro- 
ceedings, so,  upon  general  principles  of 
jurisprudence,  he  could  not  be  held  to  be 
bound  by  them  ;  that,  consequently,  he  was 
at  liberty  to  enforce  his  rights  against  an 
undivided  share  in  every  parcel  specified  in 
Ae  mortgage-deed  to  whichsoever  of  the 
co-sharers  such  parcel  might  have  been 
*  allotted,  but  that  he  could  not  claim  more. 
The  objection  that,  in  such  a  case,  he  must 


either  forfeit  part  of  bis  security,  or 
his  remedy  against  those  with  whom  he 
no  privity  of  contract  was  met  by 
suggestion  that  the  co-sharers  thus  injuri< 
affected  would,  upon  the  principle  of  istapl 
warranty  such  as  exists  in  this  country 
title  acquired  by  partition  or  exchange, 
a  remedy  over  against  the  mortgagor,  ev< 
the  consequence  of  that  were  the  re-o[ 
of  the  partition.  An^  it  was  further  ar« 
that,  if  the  contention  of  the  appi 
concerning  a  partition  by  butwara 
correct,  it  must  be  equally  true  of  a  pardi 
by  private  arrangement ;  and  that  in 
case  an  unequal  partition  might  be  eff< 
by  collusion  between  the  mortn:agor  and 
co-sharers  with  the  object  of  defrauding 
mortgagee. 

Upon  this  it  is  to  be  observed  that  fi 
would  be  a  substantive  ground  -for  n 
and  that,  if  the  fraud  supposed  were  eff< 
by  private  arrangement,  the  mortgagee 
have  a  clear  remedy  against  all  who 
parties  to  it  in  the  Civil  Court. 

In  the  more  improbable  case  of  sa< 
fraud  being  effected  by  means  of  bul 
proceedings,  his  remedy  might  be 
difficult  by  reason  of  the  finality  of 
partition,  and  the  incapacity  of  the 
Court  to  entertain  a  suit  to  disturb  It. 
without  entering  into  these  nice  qnes 
which  do  not  directly  arise  on  this  ap| 
their  Lordships  deem  it  sufficient  to  obs 
that  the  finality  of  such  a  partition 
be  greater  than  that  of  the  purchase  of 
estate  at  a  sale  for  arrears  of  the  pul 
revenue;  and  that,  even  in  this  latter 
Courts  of  justice  have  found  the  meant 
relieving  the  person  injuriously  affected 
fraud.  (See  the  case  of  Nawab  Sidl 
Nuzur  Ali  Khan  vs.  ,  Rajah  Ojoodh] 
Khan,  10  Moore's  I.  A.  540.)*  In 
cases,  however,  the  alleged  fraud  is 
foundation  of  the  suit,  and  it  is  difficult' 
see  upon  what  principle,  in  the  absence 
that  or  some  equivalent  cause  of  aciion, 
mortgagee,  who  could  not  have  sued 
co-sharers  for  a  partition,  could  have 
remedy  against  them  or  their  sepai 
shares,  which,  under  the  butwara, 
become  distinct  estates.  And  if  he  does 
claim  to  have  such  a  remedy,  but  is  coi 
to  claim,  as  the  subject  of  his  security, 
which  his  mortgagor  has  received  in  sui 
tution  of  the  original  pledge,  it  is 
more  difficult  to  see  what  right  the  morti 
can  have  to  resist  such  a  claim,  or  to  say> 
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kg  in  possession  of  the  new  estate,  insist 
^ur  being  limited  to  the  old. 
b  the  present  case  there  is  not  a  suggestion 
rauiiy  nor  is  there  any  ground  to  suppose 
\  the  partition  was  other  than  fair  and 
kl.  The  mortgagee  is  content  to  accept 
fct  has  been  allotted  in  substitution  of  the 
ided  interest  as  the  fair  equivalent  of 
neir  Lordships  are  of  opinion,  not  only 
be  has  a  right  to  dft  so,  but  that  this,  in 
^circumstances  of  the  case,  was  his  sole 
and  that  he  could  not  successfully 
sought  to  charge  any  other  parcel  of 
tate  in  the  hands  of  any  of  the  former 
arers.  Tnere  is,  therefore,  no  question 
of  election,  or  of  the  time  when  the 
ion  was  made. 

distinction    has,   however,   been   taken 

en  the  parcels  in  the  possession  of  the 

ndenis  Raraoodeen  Chowdryand  Rama- 

h  Sahoy,  and  those  in  the  possession 

e    Mohunt    and    of   the    respondents 

med  Ahsun  and  Kashee  Pershad  Singh, 

e  ground  that  the  latter  are  portions  of 

ouzah  Taj  pore  Kuttumpore,  which  was 

ssly  excluded  from  the  security.     It  is 

n\y  possible  to  conceive  cases  in  whicl^, 

security    not    covering    the    undivided 

in    the    whole    estate,    it   might    be 

it    to    determine    which  of  the    lands 

d   in  substitution  of  that  share  repre- 

the     mortgage-premises.     No    such 

Ity,     however,   exists   in    the    present 

inasmuch   as   the   whole   of  Taj  pore 

mpore  was   allotted   to   Gopal  Narain 

on    the   partition.     He   was   already 

ed  to  an  eighth  undivided  share  in  this 

h,   which,    being   excluded    from    the 

age,  is  not  claimed  by  the  appellant. 

it     follows    from    this    that    whatever 

n  of  this  mouzah  was  allotted  to  him 

Lcess    of    those    8    annas   must   have 

so  allotted  in  substitution  of  his  interest 

Mouzahs   Gunniporebija  and    Pem- 

da,  and,  therefore,    became  subject  to 

ortgage.     Their  Lordships,  therefore, 

of   opinion   that,    if   all   the   parcels  in 

te  were  still  in  the  possession  of  Gopal 

n  Singh,  he  would  have  no  defence  to 

sppellant's  claim  in  respect  of   any   of 

only  remaining    question  is  whether 

iTcspondents,  other  than  the   represent- 

of   the    mortgagor,    are   in    a   better 

^n  than  he  would    have   been.     They 

all  mere  purchasers  at  execution-sales 

right,  title,  and  interest  (the  Mohunt 

sing  at  a  date  subsequent  to  the  final 

Tdosnre),   and  could  acquire  no  higher 

Vol.  XXI. 


rights  than  he  possessed  at  the  date  of  the 
purchase.  In  respect  of  such  purchases,  the 
question  whether  ihey  were  made  with 
notice  of  the  appellant's  title  is  not  very 
material;  but,  if  it  were,  there  is  no  doubt 
that  they  were  made  with  such  notice. 
Not  only  was  the  mortgage-deed  registered, 
but  all  the  respondents,  e.xcept  the  Mohunt 
whose  title  had  not  then  accrued,  seem  to 
have  been  served  with  notice  of  the  foreclosure- 
proceedings,  and  might  have  claimed  the 
right  to  redeem.  They  had  also  notice  of 
the  partition.  To  siy  that  they  were 
deceived  by  the  description  of  the  mortgaged 
premises,  is  to  affirm,  not  that  they  had  no 
notice  of  the  appellant's  superior  title,  but 
that  they  mistook  its  legal  effect. 

Their  Lordships  afe,  therefore,  of  opinion  • 
that  the  decree  of  the  Principal  Sudder 
Ameen  was  right  as  against  all  the  respond- 
ents;  and  they  will  humbly  advise  Her 
Majesty  to  reverse  all  the  four  decrees 
under  appeal ;  and,  in  lieu  thereof,  to  make 
a  decree  dismissing  all  the  four  appeals, 
and  affirming  the  decree  of  the  Principal 
Sudder  Ameen  with  the  costs  of  the  proceed- 
ings in  the  High  Court.  The  appellant 
must  also  have  the  costs  of  these  appeals. 


The  5th  February  1874. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover 

Judges. 

Possessory  Suit — Ejectment — Determinalion  of 

Tenancy. 

%  Case  No.  122  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Dinagepore^ 
dated  the  26th  February  iSj2, 

Amar   Chand  Lahaia  (Plaintiff),  Appellant, 

versus 

Kooer  Hurendro  Narain  Singh  and  others 
(Defendants),  Respondents. 

Mr.  L.  P.  Pugh  and  Baboos  Rash  Beharee 
Ghose  and  Gooroo  Doss  Banerjee  for 
Appellant. 

The  Advocate-General  and  Baboos  Gopal 
Lai  I  M  titer,  Mohinee  Mohun  Roy,  and 
Romesh  Chunder  Aiitter  for  Respondents.  ' 

In  a  suit  by  a  putneedar  for  a  declaration  of  his  rights,       ^ 
and  to  obtain  khas  possession  with  costs  and  interest,  on 
the  allegation  (which  was  found  to  be  false)  that  he  had 
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been  in  khas  possession,  and  had  been  forcibly  dispos- 
sessed by  the  defendants,  where  it  was  found  that  the 
zemindar,  through  whom  plaintiff's  title  was  derived,  as 
well  as  his  ijaradar,  had  received  rents  from  the  defend- 
ants as  jotedars : 

Hrlo  that  plaintiff  had  no  rig"ht  to  treat  defendants 
as  trespassers,  and  sue  for  direct  possession  ;  and  was 
not  entitled  to  determine  their  tenancy  without  proceed* 
\t\^  to  do  so  in  a  leg'al  manner,  and  that,  as  plaintiff 
had  made  a  false  allegation  ignoringf  the  tenancy  of 
the  defendants,  his  suit  was  properly  dismissed. 

Kempy  J. — The  plainlifT  in  this  case,  a 
niohajun    of    the   town   of   Moorshedabad, 
claims  to  recover  direct  possession  of  a  very 
large. area  of  land  8,250  beeghas,  and  he  also 
prays  to  have  his  title  de.clared.     The  title  of 
the  plaintifF  is  that  of  a  putneedar,  and,  as 
such,  it  is  not  disputed  by  the  defendants. 
The  putnee  under  which  the  plaintiff  claims 
was   created   in   the   year    1274   B.S.     The 
plaintiff  obtained  that  putnee  on  payment 
of    a    bonus    of     Rs.    16,001,   the   sudder 
jumma  payable  being  Rs.  6,756-11,  and  the 
total  jumma  receivable  from  the  putneedar 
being    Rs.    7,656-11.     The    plaintiff   slates 
that,   after   receiving   the    putnee   from    the 
zemindar,  and  on  the  expiry  of  the   ijara- 
lease  which  had  been  granted  by  the  zemin- 
dar ,prior  to  the  putnee,    and    which    lease 
expired  in  Bysack  1276,  he  was  in  khas  or 
direct  possession  of  the  whole  of  the  lands 
included   in  the   present    suit ;    ihat,  under 
cover  of  a  proceeding  under  section  318  of 
Act  XXV.  of  1861,  the  defendants  forcibly 
ejected  the  plaintiff,  setting  up  a  fabricated 
title  to  the  said  lands.     The  prayer  of  the 
suit  was  for  a  declaration  of  the  plaintiff's 
rights,  and  to  obtain  khas  possession  from  the 
defendanis   with    costs    and    interest.     The 
land   Claimed    is   described    in    a   schedule 
appended   to  the   plaint    as   comprised    in 
eleven  lots  within  specified   boundaries,  jnd 
there   is   a   postscript   to   the   plaint   which 
gives  the  cause  of  action,  which  is  stated  to 
be  the  obstruction  by  the  defendanis  of  the 
khas  or   direct   possession   of   the    plaintiff 
from  the  4th  of.  October  1869,  the  dale  of 
the  Joint  Magistrate\s  decision    under  sec- 
tion 318  of  the  former  Criminal  Procedure 
Code. 

The  written  statement  of  the  defendants 
is  to  be  found  at  page  4  of  the  printed  book. 
We  may  here  observe  that  the  defendanis 
who  appear  in  this  case  are  Mr.  Maseyk  and 
Kooer  Hurendro  Narain  Singh  Bahadoor. 
Mr.  Gray  was  originally  made  one  of  the 
defendants,  but  he  does  not  defend  the  suit, 
and  we  are  informed  that  he  has  parted  with 
*'his  interest  to  the  defendant  Maseyk,  who 
has  died  since  the  institution  of  the  suit,  and 
13  now  represented   by  his  widow.     Kooer 


Hurendro  Narain  Singh  Bahadoor,  the 
defendant,  is    said    to   derive    his    ri?ht 
purchase  from  the  defendant  Maseyk,  bal 
that  as  it  may,  it  is  clear  that  the   plaSi 
has    arraved    the    three    defendants     Gi 
Maseyk,  and  Hurendro  Narain  Singh 
door  as  the  maliks  or  the  Goamaltee  con< 
The  written  statement  of  the  defeni 
is,   as   observed   by   the   Judge,     sclent 
prolix.     After   takings  the    usual    objeciii 
which  are  generally  taken  in    the    Mori 
Courts    as    to    the    boundaries    not 
correctly  described,  the  plaint  being  vai 
drawn,  and  as  to  certain  necessary  parties, 
having  been  arrayed  as   defendants    in 
suit,  the  objections  on    the    merits    will 
found  at  page  6  of  the  printed  book. 

We  may  observe  before  proceeding  to 
merits  of  the  case  that  the  objections  in 
of  the  suit  were  overruled   by  the    Sub< 
naie  Juvlge,  and,    we  think,    properly 
ruled.     There   is   no   cross-appeal    on 
point.     On  the  merits  the  defendants 
into   great   detail.     They    stale    at    pa*,, 
of  the  printed  book.  para.  2.  how   the  h 
in  dispute  have  been  held  by  ihem  as 
jummas,  and  they  urge  that  the  plaintii 
not  entitled  to  eject  them.     The  Subordii 
Judge  laid  down  several  issues,  to  be  fc 
at  page  9  of  the  printed  book.      Now.  ni 
section   139  of  the  Code  of  Procedure, 
Court  is  not  bound  to  lav  down  the 
according  to  the  plaint  or  written  staici 
but   the    Court   is   at    liberty   to    frame 
issues    from   ihe   oral    examination   of 
parties  or  their  pleaders.     It  does  not  a; 
that  in  this  case  the  parties  or  their  plei 
were  examined,  and  the  issues  which 
laid  down  by  the  Court  were    accepicd 
both  parties.     We  have  taken  the  trouble^ 
ascertain  that  by  referring  to  the  record, 
we  find  that  the  pleaders  of  both  parties 
sign  the  paper  of  issues  as  accepting  tl 
issues.     The  issues   are,   first,    whether 
suit  was  barreci.     That  was  disposed  of 
favour     of    the    plaintiff.     Then,    wh( 
certain    jotedars  ought  to  have  been 
parties,  and  whether   in   their   absence 
suit  could  proceed.     That  was  also  dispc 
of  in  favour  of  ilte  plaintiff.     Then  follow 
the  issues  on    the  merits ;    what    right 
the   defendanis  in    the  disputed  lands, 
is  the  plaintiff  entitled    to   khas    po^ 
thereof ;  and  whether  the   defendants 
dispossessed  the  plaintiff  from  8,250  b«cgi 
of  land   by  the  award  of  the  Magistrate .t| 
the  case  under  section  318  of  the  Code  0 
Criminal   Procedure,   which   was   for  yAS^ 
beeghas,  or  not, 
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The  Subordinate  Judge  has  dismissed  the  I  a  permanent  settlement  was  made  with  the 
hiliff's  case.  He  has  found  that,  as  the  '  zemindar  (see  settlement-proceeding  at  page 
^lill  comes  into  Court  on  the  special  alle-  34  of  the  printed  book  from  which  we 
bn  that  the  defendants  are  trespassers,  quote) :  "  At  the  prayer  of  Chunder  Narain 
as  he  has  made  no  mention  of  the  *'  Roy,  father  and  guardian  of  the  minor 
^ndants  having:  any  riffht  whatever  to  the  I  '*  Jogendro  Narain  Roy,  a  permanent  setile- 

"  ment  is  effected  with  him  from  the  ist  of 
"May  1859,  corresponding  with  the  begin- 
"  ninq;  of  Bvsack  1266  B.S.,  and  an  amul- 
**  nama  is  granted  to  him,  pending  the 
'*  confirmation  of  the  Commissioner." 


iuted  land,  and  as  he  has  failed  to  make 
a  case  of  trespass  or  wrongful  disposses- 
the  plaintiff  cannot  be  allowed  to 
ed  on  such  a  suit  as  this  to  have  the 
of  occupancy  of  ^he  defendants  tried, 
lands  in  dispute  are  situated  in  Turuf 


When  the  permanent  settlement  was  made 
mpore    Paharpore.     These    lands    and  |  with  the  zemindar  by  the  Collector,  the  terms 
lands^were  resumed   by^  Government  1  upon  which  that  permanent  settlement  was 

made  are  embodied  in  a  kubooleut  executed 
by  the  aforesaid  zemindar,  to  be  found  at 
page  135  of  the  printed  book.  Now,  the 
terms,  upon  which  the  zemindar  settled  with 
the  Government  were  that  he  was  "  not  to 
dispossess  the  jotedars,  and  that  he  was  not 
to  resume  the  jote  lands."  Upon  these 
terms  the  permanent  settlement  having  been 
concluded  with  him,  the  zemindar  took  posses- 
sion, and  leased  the  mehal  in  ijara,  which 
lease  expired  as  already  stated  in  1276.  We 
find   it  proved   to  our  satisfaction  that  the 


1234  B.S.  as  lowfeer  lands,  that  is  to 
,  lands  in  the  possession  of  the  zemindar, 
which  formed  no  part  of  their  estate  at 
time  they  entered  into  engagements  with 
Government  for  the  decennial  settlement, 
lands  belonged  to  Government,  and, 
the  rules  in  force,  they  were  open  to 
[Itment  at  full  rates  Miih  the  parties 
led  to  enter  into  engagements  with  the 
rnment.  It  appears  that,  owing  to  the 
illingness  of  the  zemindar  to  enter  into 
gements  with  the  Government  in  respect 


;hese  lands,  the  zemindar  having,  in  the    zemindar  received  the  rents  from  the  defend- 


instance,  wished  to  take  them  at   one- 

of  ihe  gross  jumma,  that  is  to  say,  at 

rate  usually  allowed  to  lakhirajdars,  and 

Government  having  refused  to  accede  10 

proposition,  the  lands  in  dispute,  includ- 

oiher  lands  belonging  to  this  mehal  of 

ipore  Paharpore,  were    leased    out    in 

by  the  Government. 

[k  is  clear  that  in   1264  a  detailed   mea- 

sment  was  made  by  Government.     The 

tiled  chittas  of  that   measurement   have 

filed,  and  a  translation  of  them  will  be 

ffld  commencing  at  page  jd  of  the  printed 

)k.    These   chittas   show    that  the  lands 


ants  as  jotedars ;  we  further  find  it  proved 
that  the  ijaradar  of  the  zemindar  also 
received  rent  from  the  jotedars,  and  we  have 
also  the  fact  that  this  suit  is  brought  by  the 
plaintiff  on  the  false  allegation  that  he  was 
in  khas  possession  of  the  whole  of  these 
lands,  and  that  he  was  forcibly  dispossessed 
by  the  defendants. 

If  this  had  been  a  case  in  which  the 
zemindar  had  come  in  and  claimed  that 
which  every  zemindar  has  the  pruhd-facie 
right  to  claim,  namely,  to  collect  direct  from 


the  tenants  the  rent  of  every  beegha  in  his 
„^  J        .      I  .        r.        ,  zemindaree,  and  had  said  that  the  defendants 

c  measured  as  in  the  occupation  of  jote-  \  h^d  set  up  a  right,  such  as  a  shikmee  right 
^8.andamongst  these  jotedars  the  principal  ,  ^^  ^  ^okurruree  right  or  any  other  intermedi- 
arsare  Mr.  J.  J.  Gray   Mr.  H.  Cham-    ate  right  between  him  and  the  rvots,  which 
For^cU     NJ.^K     Singh,     Fran     Nath    they  did  not  in  reality  possess,  and  had  asked 

the  Court  to  decide  upon  the  right,  shikmee 
or  otherwise,  of  the  intermediate  holder,  then, 


w,    Poresh     Nath     Singh,     Fran     Nath 

[nndul,    Gunga    Gobind    Shah,     Jomeut 

s^as,   Enayet    Mundul,    and     Bishonath 

i  rt  ^^"^''^"  ""^  '^^'^  ''^'^^^'  ^'^^  ^^    as  laid  down  in  the  case  of  Rajah  Perladh 
»a  commencing  at  page  120,  and    that  ,  gein,*  which  has  been  quoted  in  the  course 

e'!!t!,^^^^^  the    argument,  the  pnmd-facie  right  of 

the  zemindar  would  throw  the  onus  upon  the 
intermediate  holder  to  show  under  what  title 
he  held ;  but  in  this  case  the  plaintiff  clearly 
came  into  Court  altogether  ignoring  the 
tenancy  of  the  defendants ;  he  did  not  admit 
in  any  way  that  such  tenancy  existed,  but 
stated  broadly  that  he  was  in  khas  possession, 


estate  were  the  eight  men  whose  names 
ft  have  already  given.  It  is  true  that  the 
Jttas  show  a  large  number  of  dags, 
ootiming  to  six  hundred  and  odd  dags,  but 
[8  clear  from  the  khurean  that  these  sub- 
[s  were  in  the  occupation  of  the  eight  men 
""d  as  jotedars. 

luent  to  this   measurement,  which 
place  some  eighteen  years  ago,  in*i264 
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and  ihat  he  had  been  forcibly  dispossessed 
by  the  defendants. 

We  have  been  asked  in  the  present  appeal 
to  overlook  the  form  of  the  suit  as  it  was 
launched  by  the  plaintiff  in  the  first  instance, 
and  to  decide  upon  the  question  which  was 
said  to  be  the  main  question  at  issue 
between  the  parties,  namely,  whether  the 
plaintiff  is  entitled  to  eject  the  defendants  or 
not.  IMany  cases  have  been  quoted  during 
the  course  of  the  argument,  in  which  it  has 
been  held  by  this  Court  that  a  parly  suing 
in  the  form  in  which  the  present  plaintiff 
has  sued  is  not  entitled  to  have  that  question 
decided,  tut  that  his  suit  ought  to  be  dis- 
missed at  once.  In  those  suits,  it  is  true 
that  the  existence  of  the  relationship  of 
landlord  and  tenant  was  not  disputed,  but,  in 
the  present  case,  although  the  plaintiff  does 
dispute  the  tenancy,  it  is  clear  that  his 
predecessor,  the  zemindar,  through  whom  he 
derives  title,  did  admit  the  tenancy  of  the 
defendants,  and  diJ  receive  rent  from  them, 
and  after  him  his  ijaradar  did  receive  rent 
from  the  defendants.  Therefore,  the  party 
from  whom  the  plaintiff  derives  his  title 
having  admitted  the  tenancy  of  the  defend- 
ants, the  plaintiff  cannot,  simply  by  reason  of 
his  having  made  a  false  allegation  ignoring 
altogether  the  existence  of  this  tenancy, 
derive  any  benefit  from  the  decisions  which 
his  learned  counsel  has  quoted  ;  for,  if  that 
were  so,  he  would  be  deriving  a  benefit  from 
his  own  false  statement,  a  statement  which 
has  been  found  by  the  Court  below  to  be 
false,  and  which  has  been  practically  aban- 
doned by  the  plaintiff's  counsel  in  the  course 
of  his^argument,  namely,  that  he  was  in 
khas  possession,  and  that  he  was  forcibly 
ejected  by  tlie  defendants. 

We  proceed  to  decide  whether  the  plaiifliff 
in  the  present  suit  has  proved  his  right  to 
eject  the  defendants.  We  think  that  he  has 
not  done  so.  The  defendants  are  clearly  in 
occupation  of  these  lands  as  jotedars  since 
1264,  and  it  is  probable  that  they  held  these 
lands  long  before  1 264  ;  bus  be  that  as  it  ma)-, 
we  find  them  recognized  by  the  Government 
as  jotedars  in  the  year  1264,  they  have  paid 
rent  to,  and  have  been  recognized  as  jotedars 
by,  ihe  zemindar  through  whom  the  plaintiff 
derives  his  title,  and  they  have  further  been 
acknowledged  as  jotedars,  and  rent  has  been 
received  from  them  by  the  lessee  of  that 
zemindar.  The  zemindar  through  whom  the 
plaintiff  derives  title  is  bound  bv  the  terms 
t)f  the  permanent  settlement  effected  with 
him  to  respect  the  rights  of  these  jotedars ; 
•  and  his  predecessor,  the  zemindar,  has  also 


by  a  likhun  ratified  these  jotedaiee  rij 
It  is  true  that  this  "likhun"   has   not  ' 
proved,  there  being  no  subscribing  win 
to  it,  and  no  witnesses  were  called  to 
its  execution,  but  it  seems  to  us  to  have 
admitted  in  the   Court  below   without 
objection  on  the  part  of  the  plaintiff; 
even  .without  the  support  which  the  caa 
the  defendants  obtains  from  this  *•  likh! 
there  is  sufficient  evidence  on  the  recoi 
show  that  the  zemiifdar  did   recognize 
defendants  as  jotedars  of  the  mehal,  and' 
receive   rent   from    them.     This    being 
case,  the  plaintiff  is  not  entitled  10  detej 
the  tenancy  of  the  defendants  who  hoi 
jotedars  since  1264,  w'ithout  proceeding 
leoral  manner  to  determine  that  tenancy, 
has  no  right  to  treat  them,  as  he  has  doi 
this  case,  as  trespassers,  and  to  sue  for 
possession. 

We  think,  therefore,  that  the  suit  of 
plaintiff  has  been  properly  dismissed  by 
Court  below,  and  we  dismiss  the  appeal 
all  costs  payable  by  the  appellant. 


The  5th  February    1S74. 

Present  : 

The  Ilonble  J.  B.  Phear  and  G.  G.  M( 

fudges. 

Agency— Limitation— Act  VIII.  (B.  C.)  of 

s.  30. 

Case  Xo.  706  of  1S73. 

Special  Appeal  from  a  decision  fiassei 
ihe  First  Subordinate  yudi^e  of  Bhaui 
pore,  dated  the  ^isl  December  U 
reversing  a  decision  of  the  Officiji 
Additional  Moon  si ff  0/  Begoosurai,  Ja 
the  jrd  September  i8'j2. 

Ram  Bhurosee  Chowdhry  (Defendantj, 

Appellant^ 

versus 

Hunooman  Singh  and  others  (PlainliiTa]^ 

Respondents, 

Baboo  Boodh  Sen  Singh  for  Appellant.  % 

Baboo  Nil  Madhub  Sen  for  RespondentS-l 

There  is  no  limitation  but  that  which  is  pirsaA^ 
in  Act  VIll.  (B.C.)  of  i-sfig,  s.  30,  to  the  boajP^ 
of  a  suit  against  an  aijent  with  regard  to  icmiodirell 
matters  (r..if.,  tehsildar  and  collector  of  rents!,  fur  aW 
recovery  of  money  or  the  delivery  of  accooots  aw 
papers. 

Phear,  J, — Ir    appears    to    us    that  tfc« 
Subordinate  judge  has  not  correcdy  dcfl 
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k  the  question  of  limitation,  and  has  in 
pcqaence  been  misled  upon  the  merits  of 
|r  case.  In  our  opinion  there  is  no 
italion    to     the    bringing    of     this    suit 

Pling  that  which  is  prescribed  -by  the 
section  of  Act  Vlll.  (B.C.)  of  1869, 
:h  sajs  that  '*  suits  for  the  recovery  of 
ley  iQ  the  hands  of  an  agent,  or  for  the 
Klivery  of  accounts  or  papers  by  an  agent, 
ly  be  brought  at  any  time  during  the 
jncy  or  within  *one  year  after  the 
ictmination  of  the  agency  of  such 
rent " 

le agency  here  spoken  of  is  agency  with 

ud  10    zemindaree    mailers :    and     the 

Bndant  is  sued  by  the  plaintiff  as  having 

his  lehsildar  and  collector  of  the  rents 

jnain    mouzahs.     He    is    therefore    an 

It  wiihin  the  meaning   of  tnis    section. 

iued  the  suit  be  brougnt  \viih!n  the  year 

)wing    upon    the    determination   of    the 

icy,  the  plaintiff  may  recover  from  the 

it  all  money  belonging  to  him,  which,  he 

show,  came  into  the  hands  of  the  agent 

.the  matter  of  the  agency.     There  is  no 

ier  limitation  of  three  years  as  the  Subor- 

ite  Judge  seems  to  think  there  is. 

[We  cannot  gather  from  the  judgment  of 

Subordinate  Judge  that  he  has  found  as 

let  the  exact  day  upon  which  the  agency 

the  defendant  terminated.     And    as    he 

bound  by  the  pleading  of  the  defendant 

[determine  thai  as  a  preliminary  issue,  this 

must  go  back  even  upon  that  ground 

)De. 

[But,  as  has  been  already  said,  the  mistake 

lich  the  Subordinate  Judge  has  made  with 
ltd  10  the  limitation,  has  led  him  to 
sider  ihat  the  plaintiff  could  only  seek  id 
)ver  such  moneys  as  he  could  show  came 
the  hands  of  the   defendant  within  the 

rce  years  immediately  preceding  the  date 

Ibe  institution  of  the  suit. 

In  our  judgment,  however,  if  the  finding 

the  Subordinate  Judge  with  regard  to  the 

^minauon  of  the  agency  is  sucti  that  the 

'"  is  not  barred,  the  plainiiff  is  entitled  to 

stover  all  ihe  moneys  which,  he  can  show, 

le  into  ihe  hands  of,  the   agent   at  any 

[  The  Subordinate  ludj^e  must  be  careful  to 
^sider  tne  evidence    bearing    upon    this 
""»  because  the  case  of  the  defendant  is 
he  was  not  lehsildar  at  anv  time,  and 
-rciore  he  makes  no  admission  whatever  as 
jng  received   money  during  the   period 
I'^hich  he  is  charged  by  the  plaintiff, 
plaintiff's  case,  therefore,  mubt  be  made 


out  entirely  upon  the  strength  of  his  own 
evidence. 

We  therefore  reverse  the  decision  of  the 
Lower  Appellaie  Court,  and  remand  the  case 
for  re-trial. 

The  costs  of  this  Court  will  abide  the 
event. 


The  6th  February  1874. 

Present : 

The  Hon'ble  J.  B.  Pncar  and  G.  G.  Morris, 

Judges, 

Execution-proceedings — Wassilat— Onus 

Probandi. 

Case  No.  230  of  1S73. 

Miscelhinejus  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Purneah, 
dated  the  igth  April  iSjj,  modifying  a 
decision  of  the  Additional  Mgonsiff  of 
that  District,  dated  the  1  sth  June  18^2, 

Amjatt  All  and  another  (Judgment-debtors), 

Appellants, 

versus 

Azhur  AlianJ  another  (Decree-holders), 

Respondents, 

Baboo  RaJenJro  Nath  Dose  for  .\ppellants. 

Baboo  Grish  Chunder  Ghose  for 
Respondents. 

Where  a  judjjment-creditor  admits  havinj^  obtained 
possession  of  a  porti«)n  of  the  land  without  opposition 
from  the  judijment-debtor,  the  onus  lies  on  him  to  show 
that  he  was  unable,  nevertheless,  to  obtain  possession 
of  the  remainder. 

Phear,  J. — The  Lower  Appellate  Court 
has  animadverted  somewhat  forcibly  upon 
th2  manner  in  which  the  case  has  been  tried 
by  the  Moonsiff,  and  the  consequent  obscurity 
in  whicn  the  state  of  facts  between  the  parties 
was  involved.  We  wish  very  much  that  the 
Judge  could  have  in  some  degree  lessened 
this  obscurity  ;  for  the  case  appears  as  diffi- 
cult to  understand  upon  the  judgment  of  the 
Lower  Appellate  Court  as  upon  that  of  the 
Moonsiff.  This  much,  however,  is  clear  thaA, 
inasmuch  as  the  decree-holder  applied  for 
assessment  of  wassilat  after  decree  by  way 
of  execution-proceedings,  it  was  incumbent 
upon  him  as  a  first  step  to  show  how  long  he 
was  kept  out  of  possession  by  the  judgment- 
debtor,  for  we  need  hardly  say  that  the 
judgment-creditor  is  only  entitled  to  recover 
wassilat  from  the  jvidgment-debtor  for  suoh 
time  as  he  was  deprived  of  possession  of  the 
land  by  the  action  or  conduct  of  the  judg-* 
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merit-debtor.  Now,  in  the  present  case,  it 
appears  that  the  decree  for  possession  and 
for  assessment  of  wassilat  was  made  in  1S64, 
and  the  judgmeni-crediior  succeeded  in 
obtaining  possession  of  a  part  at  least  of  the 
land  almost  immediately  after  the  decree, 
without  havinq;  any  need  of  recourse  to  the 
process  of  the  Court.  The  Jand  -consists 
partly  of  neejabadee  land,  and  partly  of  land 
occupied  by  ryots.  The  judgment-creditor 
obtained  in  1864  possession  certainly  of  the 
neejabadee  land  by  consent  of,  or  without 
any  opposition  from,  the  judgment-debtor, 
and  the  inference  from  this  fact,  if  any, 
would  seem  to  be  that  he  might  have  obtained 
possession  of  the  remaining  land  if  he  had 
so  chosen,  without  opposition  on  the  part  of 
the  judgment-debtor.  There  is  no  reason 
suggested  why  he  was  in  a  different  situation 
in  this  resp'ect  as  regards  the  one  portion  of 
the  land  and  as  regards  the  other  portion  of 
the  land.  The  judgment-creditor,  therefore, 
was  bound  before  he  could  succeed  in  obtain- 
ing wassilat  for  any  period  after  1272  to 
satisfy  the  Court  that  the  judgment-debtor 
did  in  fact  keep  him  out  of  possession  of  the 
land,  notwithstanding  the  decree  in  his  favour 
after  that  time. 

The  Judge  seems  to  have  been  of  opinion 
that  it  lay  upon  the  judgment-debtor  to  show 
distinctly  that  he  had  put  the  judgment- 
creditor  in  possession.  We  think  that  this 
is  not  so  on  the  facts  which  have  been  found 
by  the  Judge;  that  the  onus  does  in  this 
case  lie  upon  the  judgment-creditor,  after 
having  admitted  that  he  obtained  possession 
of  a  portion  of  the  land  without  opposition 
from  t^e  judgment-debtor,  to  show  that  he 
was  unable,  nevertheless,  to  obtain  possession 
of  the  remainder.  The  Judge  has  not  tried 
the  case  in  this  light ;  and  we  think,  theref«rre, 
that  it  must  go  back  to  him  for  that  purpose. 

Accordingly,  we  reverse  the  order  of  the 
Judge,  and  remand  the  case  for  re-trial. 

We  will  add  that  we  have  very  lately,  in  a 
somewhat  similar  case,  had  occasion  to  remark 
that  it  is  the  duty  of  the  Court  in  proceedings 
for  the  purpose  of  assessing  wassilat  during 
the  pendency  of  the  application  for  execu- 
tion to  take  care  that  these  proceedings  are 
carried  on  diligently,  and  are  not  without 
good  cause  protracted.*  It  is  here  entirely 
unexplained  why  the  application  for  the 
assessment  of  wassilat,  which  was  made  so 
far  back  as  the  31st  March  1865,  has  not 
been  carried  to  a  final  conclusion  before  the 
year    1872.     Of   course^  if   there    was   any 

♦  Ante,  p.  213. 


bomVfide  obstacle  in  the   way  of  the  \\ 
ment-creditor  which  he  could  not  reasoi 
overcome,  he  ought  to  have  full  considei 
given   him.     Otherwise  he  ought  to  be 
by  the  Court,  like  any  other  suitor,  boui 
prosecute     his    suit   for    wassilat    with 
diliirence  and   without  delay.     If  he  fail 
do  so,  it  is  the  duty  of  the  Court  10  pat| 
end  to  the  proceedings  once  for  all. 
The  costs  will  abide  the  event. 


The  6th  February  1S74. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  G.  G.  M< 

Jui/^es. 

Service  of  Process— Act  VIII.  of  1859,5. 

Procedure. 

Case  No.  309  of  1873. 

Miscelldfieous      Appeal     frofn  an     oi 

passed     bv     the      Officiating  Additic 

Jjidge     of     Tirhooty      dated  the     ti 
August  i8jj, 

Khudeerun  Lall  (Judgment-debtor), 
Appellant^ 

versus 

Chutterdharee  Lall  (Decree -holder), 
Respondent, 

Baboo  Taruck  Naih  Paulit  for  Appeliai 

Mr,  R.  T.  Allan  for  Respondent. 

I'nder  Act  VIM.  of  1S59,  s.  55,  there  is  00  _ 
service  unlt*«ss  the  defendant  is  actually  dwelling*  in 
house  neon  which  the  summons  is  Bxed,  and 
after  dili«fent  search,  be  found. 

Where  a  jud<jment-debtor  applies  to  setaside^ 
<'A-/><i/'/r  judjjment  on  the  {ground  that  there  was] 
effectual  service  of  the  summons  upon  him,  be  sh< 
be  called  upon  to  give  his  evidence,  or  to  make 
prim^l-facic  case. 

Phear y  J . — We  think  that  there  has 
no  trial  of  the  matter  of  the  judgmei 
debtor's  application  in  this  case.  • 
Judge  says  :  "  After  recording  evidei 
"  touching  the  service  of  the  notice,  I  a< 
'*  satisfied  that  the  matter  was  properly 
'*  ducted,  and  the  applicant's  non-s 
"  pearance  was  eniirely  his  own  fault,  ai 
**  that  the  delay  igained  thereby  was 
"  pos^ly  brought  about  to  postpone  the  p 
"  ment  of  a  just  debt.  The  service  of 
"  summons  being  proved  to  my  satisfacti 
"  1  decline  to  set  aside  my  judgment  of 
"above  date." 

But  the  depositions  of  only  two  witness 
are  to  be  found  upon  the  record,  nam* 
Bunwaree  Lall  and  Bailee  Dhanook. 
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jlinly  the  testimony  of  these  witnesses 
pnly  does  not  afford  evidence  of  service, 
goes  a  long  way  to  show  that  there  was 
jCffectual  service. 

fe  need  hardly  remark  that  in  all  cases 
Ice  of  summons  upon  a  defendant 
il<},  if  possible,  be  personal.  There  is  a 
rific  enactment  in  the  Civil  Procedure 
le  to  thit  effect.  Then  section  55,  Act 
I.  of  1859,  say%  that,  "when  the 
(fendant  cannot  be  found,  and  there  is  no 
pent  empowered  to  accept  the  service,  nor 
ly  other  person  on  whom  the  service  can 
5  made,  the  serving  ofl'icer  shall  fix  the 
ppy  of  the  summons  on  the  outer  door  of 
le  house  in  which  the  defendant  is  dwell- 
^ ;  and.  if  he  is  not  dwelling  in  the  place 
jientioned  in  the  summons,  the  serving 
Scer  shall  return  the  summons." 

Under  that  section  there  is  no  proper 
Urice  unless  it  be  the  fact  that  the  defend- 
i  is  actually  dwelling  in  the  house  upon 
ich  the  summons  i^  fixed,  and  cannot,  after 
igent  search,  be  found ;  in  other  words,  is 
eping  out  of  the  way  to  avoid  service. 

Now  Bunwaree  Lall  and  the  other  witness 
»  not  even  pretend  to  say  that  they  were 
esent  at  the  lime  when  (he  notice  was 
:ed  on  the  dwelling-house  of  the  defendant. 
bey  were  not  in  a  position  to  say  whether 
ij  attempts  were  made  10  find  him  or  not. 
or  does  either  of  them  sav  that  to  his 
lowledge  the  defendant  was  dwelling  in 
|tt  house  at  that  time  and  on  that  very  day. 
[The  account  of  the  defendant  is  that  he 
IS  not  dwelling  there  at  that  time ;  that  he 
M  elsewhere  upon  duty.  Therefore  the 
M'dinai  point  to  be  determined  in  this  case 
whether  or  not  the  defendant  was  actually 
welling  in  the  house  at  the  time  when  the 
imroons  was  fixed  upon  it. 
There  is  another  point  to  be  determined  : 
tThetJier  or  nor,  if  he  was  dwelling  there,  he 
OBld  be  found  bv  reasonable  efforts  made 
ir  that  purpose. 

Neither  of  these  witnesses  speak  to  either 
le  one  or  the  oiher  of  these  points.  In 
la  they  speak  but  second-hand  altogether : 
bey  only  say  that,  subsequently  to  the  notice 
icinjf  fixed,  ihey  saw  it  hanging  on  the 
KHise.  The  peon  \vho  was  charged  with 
be  duty  of  effecting  the  service,  and  the 
Mn  who  went  with  the  peon  to  point  out 
he  house,  and  who,  therefore,  was  possessed 
ijtth  the  knowledge,  or  ought  to  have  been 
ssed  with  the  requisite  knowledge  as  to 
ether  it  was  the  house  in  which  the' 
:endant  was  then  dwelling,  ar^  ^either  of 
im  examined. 


Further  than  this,  there  is  enough  in  the 
evidence  of  one  of  the  witnesses  to  suggest 
at  any  rate  the  probability  that  the  defendant 
was  elsewhere  at  the  time. 

On  the  whole,  this  evidence,  as  we  have 
already  said,  falls  very  far  short  indeed  of 
proving  service;  it  rather  indicates  that 
there  was  no  proper  service  of  summons. 

On  the  other  hand,  it  was  incumbent  upon 
the  judgment-debtor,  in  an  application  of  this 
kind,  to  make  out  his  own  case.  He  has  not 
been  examined  ;  and  if  we  thought  that  this 
omission  was  attributable  to  his  own  fault, 
/.  e.,  that  he  intentionally  withheld  himself 
from  being  examined,  we  should  be  able, 
even  on  this  record,  to  decide  this  case 
finally.  But  it  appears  to  us  from  the  judg- 
ment of  the  lower  Court  that  the  petitioner 
was  not  in  fact  called  upon  to  give  his  evi- 
dence, or  to  make  out  a  primd-facie  case. 
The  Court  seems  to  have  been  satisfied  with 
his  petition,  and  upon  that  ground  alone 
proceeded  to  inquire  into  the  merits  of  the 
case  of  the  other  side.  This  we  think  is 
wrong.  In  truth  there  has  been  no  proper 
trial  of  the  matter  bronijht' before  ihe  Court 
upon  the  application  of  the  judgment-debtor, 
and  therefore  ^the  decision  of  the  Judge 
must  be  reversed,  and  the  case  remanded  for 
re-hearing, 

The  costs  will  abide  the  event. 


The  6th  February  1874. 
Present  : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.*Glover, 

Judges, 

•  Execution— Limitation— Special  Appeal. 

Case  No.  279  of  1S73. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Additional  iiubordinate  Judge  of 
Mymensingh,  dated  the  26th  May  /<?7J, 
ajjirjnin^  an  order  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  2yth 
June  i8y2. 

Bhoobunessuree  Debia  (Judgment-debtor), 

Appellant^ 

versus 

Chunder  Monee  Debia  and  others 
(Decree-holders),  Respondents, 

Baboo  Protab  Chunder  Mojoomdar 

for  Appellant.  * 

No  one  for  Respondents. 

Certain  sharers  in  a  decree,  of  which  execution  was 
sought,  \>'erc  allowed  to  count  the  time  of  pendency  of 
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a  special  appeal  made  by  their  co-respondents,  in  which 
they  did  not  appear,  but  of  which  the  grounds  were 
common  to  all  the  respondents. 

Glover,  J. — We  think  that  ihe  respondents 
are  entitled  to  get  their  costs.  The  decree 
of  the  High  Court  is  dated  th^  2  5ih  of  May 
1869,  and  execution  was  sought  by  them  of 
the  original  decree  within  three  years  from 
that  date.  It  is  said  that  as  these  two 
respondents  did  not  appear  in  the  special- 
appeal  stage,  they  are  not  entitled  to  count 
the  time  during  which  the  special  appeal  was 
pending  before  the  High  Court ;  but,  although 
they  did  not  appear,  no  less  than  six  of  iheir 
co-respondents  did  appear  in  special  appeal, 
and  the  grounds  of  appeal  which  they  took 
were  grounds  common  to  all  the  respondents. 
We  think,  therefore,  that  these  two  respond- 
ents were  entitled  to  count  the  time  during 
which  the  appeal  of  their  co-respondents  was 
pending,  and  to  recover  their  costs  of  the 
first  and  second  Courts  fcr  which  they  now 
want  to  take  out  execution.  The  appeal 
will  be  dismissed,  but  without  costs,  as  no  one 
appears  for  the  respondents. 


The  6th  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Execution— Bona  fides. 

Case  No.  237  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  ihe  Judge  of  ^arun^  dated  the  28th 
April  iSy^y  reversing  an  order  of  the 
Judder  Moonsiff  of  C  hup  rah,  dat^d 
the  J sih  September  18/2. 

Hur  Sahoy  Singh  and  others  (Decree- 
holders),  Appellants, 

versus 

Gobind  Sahoy  and  another  (Judgment- 
debtors),  Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Moonshee  Mahomed  Kusuf  for 
Respondents. 

The  filing  of  a  petition  for  execution,  if  done  bomi 
fide  with  the  intention  of  keeping  a  decree  alive,  which 
the  judgment-creditor  had  no  opportunity  o\  entorcingf, 
w»uld  save  the  decree  within  the  words  of  Act  XiV. 

of  ib59,  s.  20.  • 

An  Appellate  Court  ought  not  to  conclude  against  the 
%ona  fides  of  such  applications  if  they  were  not  objected 
to  in  the  first  Court,  and  the  judgment- creditor  had  no 
opportunity  of  explaining  them. 


Phear,  J, — We  think  that  the  judgm< 
the  Lower  Appellate  Court  is  bad  on  the 
of  it.     The  Judge  savs :  *' The    decree 
"  passed  on  the  27th  March  1867  ;  exe< 
'*  was  issued  on  ihe  9th  September,  and 
"on  the  31st  December  1869,  and  again 
"the   22nd    September    1870,  and    again 
"the  22nd  March  1872,  but   no   steL>s  w( 
"taken  to  keep  the  decree  alive;  and  a| 
**  therefore  barred  byjiimitation." 

Now  it  can  only  be  barred,  if  at  all,  by 
operation  of  section  20,  Act  XIV.   ot  i8j 
which  says  :  '*  No  process  of  execution 
issue  from  any    Court   not    established 
Royal    Charter   to    enforce    any    jud;^ 
decree,  or  order  of  such  Court,  unless 
proceeding  shall  have  been  taken  to  enfc 
such  judgment,  decree,  or  order,  or  to  ki 
the     same     in     force     within    three     v< 
next    preceding    the    application     for   si 
execution.' 

If  execution  was  issued  as  the  Judge 
it  was,  on  the  several  occasions    mentioi 
by  him,  then  obviously  proceedings  to  enf< 
the  judgment   were  taken  at  intervals 
less   than  three   years ;    and    there    was 
scope  for  the  operation  of  this  section. 

We  are  told,  however,  that  the  Judge 
wrong  in  saying  that  execution  issa< 
because,  in  fact  on  each  of  these  occasions. 
other  step  was  taken  by  the  judgment-crc« 
tor,  or  indeed  by  the  Court,  than  the  filing 
.a  petition  for  execution  by  the  judgmei 
creditor.  But  even  the  filing  of  a  petrti 
for  execution,  if  it  was  done  bond  fide  wit 
the  intention  of  keeping  a  decree  alive,  whi< 
the  judgment-creditor  had  no  opportunity 
enforcing,  would  save  the  decree  witnin 
words  of  section  20.  So  that  the  judgmei 
creditor  in  this  case  ousrht  not.  at  all  event 
to  be  barred  from  his  execution  before 
had  an  opportunity  of  showing  whether 
not  his  applications  for  execution  ,w( 
severally  made  bond  fide  with  the  desire  a 
intention  of  obtaining  execution  of 
decree  if  he  could,  or,  if  he  could  not,  tok 
it  alive.  It  does  not  appear  that  the  Lo 
Appellate  Court  directed  its  attention  at 
to  this  point ;  it  nevertheless  was  bound 
do  so,  because  it  has  been  shown  to  us 
one  of  the  objections  in  the  appeal  to  t! 
Court  was  that  the  application  for  executi 
was  barred  by  lapse  of  time. 

We  are,  therefore,  of  opinion  that  the 
order  of  the  Lower  Appellate  Court  must  be 
reversed,  and  the  case  remanded  to  that  Co 
for  re- trial.  '""^ 

We  may  add  that  the  Judge  ought. not  tp 
come  to  any  conclusion  on  these  application: 
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jcr  than  that  they  were  bond  fide  if  it 
^ars  that  the  objection  was  not  made  in 
t  first  Court,  and  the  judgment-creditor 
tefore  had  not  been  afforded  an  oppor- 
py  for  explaining  them. 

Hie  costs  will  abide  the  event. 


The  9th  Febmary  1874, 

Present : 

Hon'ble  Sir  Richard  Couch,  A7..  Chief 
^msiice,  and  the  Hon'ble  F.  A.  Glover, 
idge. 

It— Limitation— Act  XIV.  of  1859,  8.  9. 

Case  No.  1872  of  1873. 

ial  Appeal  from  a   decision  passed  by 

\e  Officiating  fudge  of  Moorshedabctd^ 

fed  the  joth    July  iSy^y    affirming  a 

ision    of   the    Subordinate    Judge    of 

District,  dated    the    16th    January 

[ossein  Buksh  (Defendant),  Appellant, 

versus 

Syud  Tussuduck  Hossein  (Plaintiff), 
Respondent, 

;  Baboo  Sreenath  Doss  for  Appellant. 

Mohinee  Mohun  Roy  for  Respondents. 

itiiha|rainst  an  a^ent  to  recover  money  received  by 
t  tnd  concealed  from  the  plaintiff  falls  within  Act 
N  of  1859,  s.  9. 

l^uchy  C,y, — The  defendant  was  employed 

tbe  plaintiff  as  his  agent  to  receive  the 

cjL  and  thus  had  such  a  fiduciary  relation 

e  plaintiff  as  made  it  a  fraud,  after  the 

idant  had  received  the  money,  to  conceal 

the  plai;itiff. 

fjWe  think  this  is  a  case  which  comes  within 
tion  9,  Act  XIV.  of  1859.     It  would  be 
^ge  if  a  law  of   limitation   allowed   an 
«  to  receive  money  for   his   principal, 
by  concealing  it  for  three   years,   to 
me  able  to  keep  it  for  himself.    The  con- 
lion  we  put  upon  the  section    applies 
iis  case,  and  we   think  that   the  lower 
were  right  in  the   conclusion   they 
come  to. 

appeal  must  be  dismissed  with  costs. 


The  9th  February  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 

Justice. 

Court  Fees  Act— Probate  Duty. 

Case  referred  to  the  Honorable  the  Chief 
Justice  by  Mr,  Robert  BelchamberSj 
Taxing  Officer  of  the  High  Court ,  under 
section  5  of  the  Court  Fees  Act,  i8jo. 

In  the  Goods  of  Julia  Oram,  deceased. 

There  is  no  provision  in  the  Court  Fees  Act  for  the 
levy  of  an  ad'valorefn  fee  on  personal  property  appoint- 
ed by  will  under  general  powers  of  appointment. 

Case. — It  appears  that,  under  the  will  of 
General  Stephen  Davis  Riley  (which  was 
proved  in  this  Court  on  the  5th  of  July  1867), 
Julia  Oram,  lately  deceased,  had  a  life- 
interest  in  Rs.  10,000,  with  a  general  and 
absolute  power  of  appointment  over  that 
sum.  This  power  of  appointment  she  has 
exercised  by  her  will,  of  which  the  Adminis** 
trator-General,  as  ex-officio  executor,  has 
now  applied  for  probate.  And,  on  the 
authority  of  Piatt  vs,  Routh,  6  M.  &  W.  756 
(which  was  affirmed  by  the  House  of  Lords 
— Drake  vs.  The  Attorney-General,  10  Clarke 
and  Finelly  237),  it  is  x:Iaimed  on  behalf  of 
the  Administrator-General  that  no  probate- 
duty  is  payable  on  the  Rs.  10,000. 

The  case  cited  was  a  decision  on  55  Geo. 
III.,  c.  184,  s.  38,  the  words  of  which  (''the 
estate  and  effects  of  the  deceased  for,  or  in 
respect  of,  which  the  probate  or  letters  of 
administration  is  or  are  to  be  grantea  ")  are 
similar  10  the  words  of  the  Court  Fees  Act, 
1 87p,  Schedule  I,  clause  11:  (**  Two  per 
centum  on  the  amount  or  value  of  the 
properly  in  respect  of  which  the  probate  or 
letters  or  certificate  shall  be  granted.")  In 
that  case  the  power  of  appointment  was 
treated  as  general  and  absolute,  and  the 
property  appointed  was  treated  as  belonging 
to  the  estate  of  the  person  by  whom  the 
power  of  appointment  was  created,  and  not 
to  the  estate  of  the  person  making  the 
appointment. 

There  is  no  distinction  between  that  case 
and  the  present  one,  except  that  in  that  case 
probate-duty  had  been  paid  on  the  property 
appointed  when  probate  was  obtained  of  the 
will  which  created  the  power  of  appointment, 
whereas  in  the  present  case  no  probate-duty  ' 
has  been  paid  on  the  Rs.  10,000;  the  will  of 
General  Riley,  which  created  the  power  of 
appointment  over  that  sum,   having  been 
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proved  when  only  a  fixed  fee  of  Rs.  10  was 
payable  under  the  Succession  Act,  and  before 
any  ad-valorem  fee  was  required  to  be  paid. 

K  has  been  held  that  the  payment  of  the 
fee  of  Rs.  10  is  not  equivalent  to  the  pay- 
ment of  the  ad-valorem  fee.  In  the  Goods 
of  W.  G.  Chalmers,*  6  Bengal  Law  Re- 
ports, App.,  137.  ,  . 

This,  however,  cannot  affect  the  question 
to  be  determined,  namely,  whether  the  estate 
of  Julia  Oram  is  liable  to  the  payment  of 
the  ad-valorem  fee  on  the  Rs.  10,000. 

By  23  and  24  Vict.,  c.  15  (passed  since 
the  decision  in  Drake  vs.  The  Attorney- 
General),  it  is  provided  (section  4)  that 
probate-duty  shall  be  levied  and  paid  on 
personal  property  appointed  by  will  under 
general  powers,  and  (section  5)  that  the 
same  shall  be  a  charge  or  burden  upon  such 

property. 

There    is    no   similar   provision    in    this 

country. 

Opinion  of  the  Chief  Justice  :— 

I  think  the  ad-valorem  fee  is  not  payable. 
If  the  words  in  the  schedule  were  construed 
so  as  to  make  it  payable,  the  serious  difficul- 


ties referred  to  by  the  Coart  of  Excl 
in  Piatt  vs,  Routh  would  arise.    There 
provision  in  the  Court  Fees  Act  to  make 
ad-valorem  fee  a  charge  upon  the  Rs.  10, 


•  The  nth  July  1870. 
Present: 


The  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief  Justice, 
In  the  Goods  of  VV.  G.  Chalmers. 

Case  referred  to  the  Hon'ble  the  Chief  Justice,  under 
section  5  of  the  Court  Fees  Act  VII.  of  1870,  by  Mr, 
R.  Belchambers,  Taxing  Officer  of  the  Court, 

Case.—Os  the  25th  of  February  1869,  the  Adminis- 
trator-General obtained  letters  of  administration  of  the 
property  and  credits  of  the  above-named  deceased, 
limited  until  the  paper-writinjr  purporting  to  be  his 
last  will  and  testament  should  be  proved. 

A  fixed  duty  of  Rs.  10  prescribed  by  the  Schedujeto 
the  Indian  Succession  Act,  1865,  was  paid  in  respect 
of  such  limited  letters  of  administration. 

The  Administrator-General  having  now  proved  the 
will,  and  obtained  an  order  for  greneral  letters  of  admi- 
nistration, with  will  annexed,  in  liea  of  the  former 
limited  letters  of  administration,  which  by  the  same 
order  are  directed  to  be  cancelled,  the  question  arises 
whether  any  and  what  fee  is  payable  in  respect  of  the 
general  letters  of  administration  now  obtained. 

it  was  submitted  on  behalf  of  the  Administrator- 
General  that,  as  the  duty  of  Rs.  10  was  the  full  duty 
payable  by  the  law  then  in  force,  the  subsequent  alter- 
ation of  the  law  by  Act  VII.  of  1870,  the  Court  Fees 
Act,  should  not  be  allowed  to  effect  the  amount  of  the 
duty;  in  other  words,  that  the  payment  of  the  full 
duty  of  Rs.  10  under  the  Succession  Act  should  be  taken 
as  equivalent  to  the  payment  of  the  full  ad-valorem  duty 
prescribed  by  the  Court  Fees  Act. 

Opinion  of  the  Chief  Justice  :— 

The  fee  of  two  per  cent,  must  be  paid  on  the  amount 
•  of  the  property  in  respect  of  vvhich  the  letters  of  admin- 
istration are  to  be  granted;  irrespective  of  the  Rs.  lo 
paid  on  the  former  letters  of  administration.  The 
petition  should  state  the  amount  of  the  property,  and 
the  Taxing  Officer  will  compute  the  fee  on  the  amount 
stated. 


The  9th  February  1874- 

Present: 

The  Hon'ble  J.  B.  Pfiear  and  G.  G.  VL\ 

Judges. 

Meaae-profits— Damagrw. 

Case  No.  8  of  1873. 

Special  Appeal  from   a   decision  pi 
the  Second  Subordinate  Judge  of 
gulpore,   dated  the   igth  September  ii 
affirming  a   decision   of  the   Moonsi{ 
that  District,  dated  the  2gth  April  iBji 

Ghoogly  Sahoo  and  another  (PlaintiJ 

Appellants^ 

versus 

Chundee  Pershad  Misser  and  another 
(Defendants),  Respondents. 

Mr.  R,  E.  Twidale  for  Appellants. 

Baboo  Lukhee  Churn  Bose  for  Respondei 

A  party  who  has  been  active  in  wrongfally 
another  out  of  the  possession  and  enjoyment  of  [ 
is  liable  for  consequential  damages,  whether  be 
any  profit  himself  from  the  possessioa  of  the 
not. 

Phear,  J.-— We  think  that  the  Snbordii 
Judge  has  taken  a  wrong  view  in  this 
of  the  nature  of  the  plaintiff's  cause 
action.  He  appears  to  have  thought 
wassilat  or  mesne-profits  could  only 
claimed  by  the  plaintiff  from  the  person 
had  been  in  the  possession  of  the  land  audi 
the  actual  enjoyment  of  the  rents  and^i 
of  the  land.  But  it  has  often  been  explaii 
by  this  Court  in  decisions  which  are  rej 
that  a  suit  for  wassilat  is  essentially  a 
for  damages — damages  no  doubt  of  a  pew 
kind — the  measure  of  which  is  taken  10 
the  profits  which  the  plaintiff  would 
derived  from  the  possession  of  the  land«  ii 
had  not  been  wrongfully  kept  out  of  ~ 
I  possession  by  the  person  from  whoa 
claims  the  damages.  It  is  not  necessaifV^ 
order  to  entitle  him  to  a  decree  for 
for  mesne-profits  against  the  defendaoi; 
he  sues,  to  show  that  the  defendant  hii 
had  enjoyed  the  mesne-profits  instead  of^ 
plaintiff.  It  is  enough  to  show  that -fife  "^ 
active  in  keeping  the  plaintiff  out  of  Ui' 
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session  and  enjoyment  of  the  property. 
B  has  done  so,  and  done  so  wrongfully,  he 
pond  to  pay  to  the  plaintiff  consequential 
lages,  whether  he  derived  any  profit 
self  from  the  possession  of  the  land  or 

[ow,  in  the  present  case,  it  appears  to  be 
kT  from  the  facts  which  the  Subordinate 
ge  himself  has  found  or  referred  to  as 
sin  the  case  that  Chundee  Pershad  Misser 
i.  an  active  part  conjbintly  with  Parbutty 
teeping  the  plaintiff  out  of  possession  of 
land  during  the  two  years  for  which  the 
Koe-profits  are  sought.  And  this  being 
It  seems  clear  that  the  decree  of  the 
pn8i£f,  which  made  him  responsible  with 
butty  for  mesne-profits,  was  a  right 
bee ;  and  the  decree  of  the  Lower  Appel- 
\  Court  reversing  this  was  wrong.  We 
lefore  reverse  the  decision  of  the  Lower 
^late  Court,  and  affirm  that  of  the 
Rmsifif,  with  costs  in  this  Court  and  in  the 
|bn  below. 


The  9th  February  1874.. 

Present  : 

Hon'blc  J.  B.  Phcar  and  G.  G.  Morris, 

fudges. 

Contract— Cause  of  Action— Limitation. 

Case  No.  622  of  1873. 

ial  Appeal  from   a  decision  passed  by 
Officiating     Subordinate    Judge    of 
run^    dated  the   20th   December    18^2, 
^toersing  a  decision  of  the   Moonsiff  of 
]&wan,  dated  the  i^th  June  i8ji. 

kam  Dehal  Misser  (Defendant),  Appellant, 

versus 

I'eUidhar  Misser  and  others  (Plaintiffs), 
Respondents, 

Mr.  M,  Z.  Sandel  for  Appellant. 
Mr,  R.  T.  Allan  for  Respondents. 

ire  pfaintsff  had  voluntarily  joined  with  defendant 

||  aortlrajrin^  bis  share  of  joint  property  to  a  third 

(M)  under  an  arrangement  by  which  defendant 

iook  to  pay  him  a  certain  sum  at  the  expiration  of 

Mofmctuary  lease  which  they  jointly  granted  to  M  ^ 

***  "^  that  plaintiff's  right  to  recover  accrued  at  the 

laof  the  lease,  and  that  he  had  three  years  from 

date  to  bring  his  suit,  because  the  contract  was  a 

"one. 

w«r,  7, — hi  this  case  we  think  that  the 
rOuiate  Judge  has  taken  an  erroneous 


view  of  the  nature  of  the  cause  of  action. 
It  seems  to  us  that  the  plaintiff's  right  of 
suit,  if  he  has  any,  does  not  arise  out  of  any 
quasi  contract,  or  out  of  any  circumstances 
which  would  give  rise  to  any  equity  in  his 
favour  as  distinguished  from  legal  right. 

The  Moonsiff  was  of  opinion  that,  accord- 
ing to  the  terms  of  the  plaint,  the  matter  in 
issue  between  the  parties  was  one  of  contract 
only.     And  we  think  that  this  view  is  right. 
The  plaintiff  joined  with  the  defendant   in 
mortgaging  his  share  of  the  property  to  Mr. 
Macleod.     This  act  was  a  voluntary  act  on 
his  part,  dictated,  no  doubt,  by  consideration 
of  expediency  with  which  we  have  no  con- 
cern.    But  it  was  not  done  by  him   under 
any  external  compulsion,  such  as  happens  in 
a  case  to  which  the  rule  with  regard  to  con- 
tribution applies.     If  one  person,  in  order  to  ^ 
save  properly  to  which  he  is  entitled  jointly 
with  others,  is  obliged  by  an  external  force 
to  pay  money  in  respect  of  the  joint  pro- 
perty, a  portion  of  which  ought,  at  the  time 
when  he  paid  it,  to  have  been  paid  or  borne 
by  the  other  proprietor,  then  on  facts  of  this 
kind  it  may  often  be  that  he  has  a  right  to 
recover  from  the  co-proprietor  a  proportion- 
ate share  of  the  money  which  he  has   dis- 
bursed.    But  nothing  of  the  kind  occurred 
here.     The  mortgaging  of  the  joint  property 
was  simply  a  matter  of  arrangement  between 
the  plaintiff  and  the  defendant  themselves; 
and  the  right  to  recover  the  money  which  is 
claimed  in  the  present  suit,  if  it  exists  at  all, 
must  depend  upon  what  the  terms  of  that 
arrangement  were.     The  plaintiff  says   dis- 
tinctly    that     there     was    an    arrangement 
between    him    and    the    defendant    m    this 
respect;   and   he   states  expressly  that  the 
defendant   undertook  to   pay  him  the  sum 
which  he  now  claims  at  the   expiration  of 
the   usufructuary   lease   which  they   jointly 
granted  to  Mr.  Macleod. 

If  this  be  so,  and  this  is  the  plaintiff's  own 
account  of  the  transaction,  by  which  he  must 
stand  or  fall,  then  his  right  to  recover  the 
money  for  which  he  sues  accrued  to  him  on 
the  expiration  of  the  lease.  And  he  had 
from  that  time  forward  only  three  years 
within  which  to  bring  his  suit,  because  he 
states  the  contract  was  a  verbal  contract. 

It  seems  to  us,  therefore,  very  plain  that 
this  suit  is  barred  by  the  operation  of  the 
Act  of  Limitation.  Accordingly  we  reverse 
the  decision  of  the  Lower  Appellate  Court, 
and  affirm  that  of  the,  Moonsiff.  ' 

The  defendant  must  have  his  costs  both  in 
this  Court  and  in  the  Court  below. 
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The  loth  February  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief . 
Justice,  and  the  Hon'ble  F.  A.   Glover^  \ 

Arbitration-award-Act  VIII.  of  1859,  ss,  325    ! 

&327. 

I 
Case  No.  1763  of  1873.  1 

Special  Appeal  from  a  decision  passed  by  i 
the  First  Subordinate  Judge  of  Hooghly\  \ 
dated  the  igih   May    iS*jr^y    affirming    a 
decision  of  the  Moonsiff  of  Amtah^  dated 
the  j6th  September  18^2. 

•Sreenath  Chatterjee  (one  of  the  Defendants), 

Appellant^ 

versus 

Kylash  Chunder  Chatterjee  (Plaintiff), 
Respondent, 

Baboo  Romesh  Chunder  Bose  for  Appellant. 

Baboo  Gopal  Lall  Mitter  for  Respondent. 


Section  3^7,  Civil  Procedure  Code,  incorporates  the  ' 
provision  in  s.  325  as  to  the  finality  of  the  judgment 
gfiven  according  to  the  award,  and  puts  the  award  filed  \ 
under  s.  327  in  the  same  position  as  the  award  filed  \ 
under  s.  325.  Where  a  Court  files  an  arbitration-award,  ! 
and  passes  a  decree,  that  decree  is  final.  ! 

Oh^  <i/c.— The  word  "date  "  In  s.  327  does  not  mean 
the  day  written  in  the  award,  as  when  it  was  made ; 
but  the^ime  when  it  is  handed  over  to  the  parties,  so 
that  they  may  be  able  to  give  effect  to  it.  i 

Coucfiy  Cy, — In  this  case,  there  ha^^ng 
been  a  reference  to  arbitration   under  the 
power  given  by  section  326  of  Act  VIII.  of 
1859,  an  application  was  made  to  the  Moon- 
siff under  section  327,  which  seems  to  have 
been,  as  required  by  that  section,  numbered 
and  registered  as  a  suit  between  the  appli- 
cant  as    plaintiff  and   the    other  parties  as 
defendants,  and  the  Moonsiff  gave  judgment 
as    in  a   suit.     He   said    that   the   plaintiff 
brought  the   suit  on   the   allegation  of  the 
appointment  of  arbitrators   and   the   award 
being  made,  and  asked  to  have  the  award 
filed.     He  considered  the  objections  which 
were  taken   before  him  to  the  final  award, 
and  decided  that  the  objection,  that  more 
^  than  six  months  had  elapsed  from  the  date 
of  the   award    before*ihe   application    was 
made  to  file  it,  was  not  valid,  and  held  that  it 


was   right  that  the   six  months   should* 
calculated  from  the  time  when  the  pi  " 
was  furnished  with  the  award,  and  whi 
was  in  a  position  to  make  an  applicatia 
file  it. 

Certainly,  as  regards  the   merits   of 
case,  it  would  be  proper  to  allow  the  ph 
six  months  from  the  time  when  the 
tors  furnished  him  with  the  award,  ai 
could  take  steps  to   have  it   enforced.  1 
would  not  be  rightlj  when  they   rel 
give  the  award  for  more  than  six  mi 
that  he  should  be  precluded  from  enf( 
it  under  section  327.     We  should  thi 
it  were  necessary  to  decide  that  qot 
that  the  word  ''date"  does  not  meantbei 
written  in  the  award,  as  when  it  was 
but  the  time  when  it  is  given  to  the  pa 
when  it  becomes  an  award,  and  is 
over  to  them,  so  that  they  may  be 
give  effect  to  it.     But,  for  the  reasons 
we  shall  give,  we  need  not  decide  this 

The  Moonsiff  determined  that  the  ai 
should  be  filed,  and  made  a  decree  in  ac< 
ance  with  its  terms.     It  is  now  said  th: 
award  is  not  final,  and  is  therefore  not 
This  objection  does  not  appear  to  have 
taken  before  the  Moonsiff.    It  ought  to 
been  taken  before  him,  for,  if  there  is 
ground  for  it,  the  proper  course  wonid 
been  to  remit  it  to  the  arbitrators  that 
might  make  a  final  award.     Pro*bablj 
objection  was  not  taken,  because  it  saitedj 
defendants  to  take  the  benefit  of  part  of; 
award.     It  would  not  be  equitable  to 
them  now  to  say  that  it  is  invalid,  becai 
does  not  decide  all  the  matters  in  diffei 
when  they  have  taken  the  benefit  of  the 
of  it  which  is  in  their  favour. 

The  Moonsiff  then  having  filed  the  a^ 
and  passed  a  decree,  that  decree  is,  in 
opinion,  by  the  terms  of  section  327, 
This  has  been  held  by  five  of  the  lej 
Judges  of  this  Court,  whilst  I  was«a] 
in  a  case  which  was  referred  to  a 
Bench  by  myself  and  Mr.  Justice 
four  of  them  being  of  opinion  that  an 
I  lant  might  show  that  the  paper  filed  was 
an  award;  but  all  agreeing  that,  if  it  is 
award,  the  judgment  in  accordance  with 
final.* 

It  appears  to  us  that  it  was  the  inte 
of  the  Legislature  to  give  to  an  arbil 
the  effect  which  it  is  generally  undei 
ought  to  have,  and  which  is  mostly  the 
of    an    arbitration — to  put  an    end  to'^ 
dispute  between  the  parties  by  the 
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Arsons  chosen  by  themselves.  It  would, 
pox  opinion,  be  contrary  to  the  object 
^ubitration  to  hold  that  the  parties  may 
^ach  the  decree  which  is  founded  upon 
[  award  by  a  regular  appeal,  and  then  by 
:ial  appeal  to  this  Court,  treating  it  in 
me  way  as  if  there  had  been  no  agree- 
to  refer  to  arbitration,  and  merely  put- 
the  award  in  the  place  of  a  decree  of  a 
of  first  instance.  We  regret  that,  on 
lestion  of  this  kiM,  which  is  a  very 
ant  one  of  practice,  and  upon  the 
'uction  of  the  Code  of  Civil  Procedure, 
should  be  any  conflict  between  the 
Courts  in  India.  But  the  High  Court 
^mbay  appears  in  the  case  in  8 
kbay  High  Court  Reports,  A.  C.  J., 
1 7,  to  bave  come  to  an  opposite  decision 
ihat  of  the  Full  Bench  of  this  Court. 
nr  decision  preceded  the  decision  of  this 
irt  by  some  months,  but  it  is  to  be 
xved  that  they  refer  to  only  one  of  the 
ious  decisions  of  this  Court,  namely,  the 
in  12  Weekly  Reporter,  page  50,  and 
not  seem  to  have  known  that  there  were 
T  decisions  to  the  contrary ;  for  instance, 
judgment  of  Mr.  Justice  Phear  in  13 
:kly  Reporter  62,  which  was  quoted  to 
for  the  appellant. 

We  must  also  remark  that  we  doubt,  and 
hope    that    Court  will    forgive   us    for 
ing  so,  the  soundness  of  their  reasoning. 
\y  say  that  an  order  to  file  an  award  is 
.mount   to  a  decree,  and   is  therefore 
salable,  distinguishing  the  order  to  file 
award  from  the  refusal  to  file  it,  which, 
^y  agree,  is  not  appealable  as  it  is  not  a 
:ee.     Thus  they  treat  the  filing  of  the 
^ard  as  a  decree,  and  therefore  appealable, 
do  not  appear  to  us  to  have  taken  any 
ice  of  the  words  in  section  325,  which  say 
Tessly  that  the  judgment  which  is  given 
irding  to  the  award,  namely,  the  decree, 
11  be  final.     Section  327  appears  to  incor- 
;e  that,  for  it  says  that  the  award  may 
enforced  as  an  award  under  the  provisions 
this  Chapter — that  is,  of  section  325,  and 
mts,  as  the  learned ,  Judges  of  this  Court 
Lve  thought,  the  award  filed  under  section 
7  in  the  same  positioi\  as  the  award  filed 
.under  section  325.     The  learned  Judges  of 
Bombay  High  Court  say  that  the  one  is 
decree  just  as  much  as  the  other,  and  yet 
\y  say  that  one  is  not  final  and  the  other 
We  aie  unable  to  see  the  force  of  the 
zoning    upon    which   this  decision   was 
to,  and  we  agree  in  the  opinion  in 
iich  the  Judges  of  this  Court  were  agreed. 
The  appeal  must  be  dismissed  with  costs. 


The  loth  February  1874. 

Present : 

The  Honble  F.  B.  Kemp  and  C.  Pontifex, 

fudges. 

Joint  Hindoo  Family  —  Sttccession— Onus  Pro- 
bandi— Managing  Member— Adverse  Posses- 
sion. 

Case  No.  248  of  1872. 

Regular  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Rajshahye^  dated 
the  22nd  June  i8j2, 

Nullit  Chunder  Gooho  (Defendant), 
Appellant, 

versus 

Jiugola  Soonduree  Dossee  (Plaintiff), 
Respondent, 

Baboo  Ashootosh  Dhur  lor  Appellant. 

Baboo  Sreenath  Doss  for  Respondent. 

In  a  suit  by  a  Hindoo  widow  for  a  moiety  of 
ancestral  property,  &c.|  where  the  defendant,  who  was 
her  husband's  uterine  brother,  ur^ed  that  the  deceased 
was  disqualified  from  succeeding^,  inasmuch  as  he  was 
a  leper,  held  that  the  onus  was  upon  the  defendant  to 
prove  the  alleg^ed  disqualification. 

The  fact  of  a  mana^ingf  member  of  a  joint  undivided 
Hindoo  family  payings  the  rents  of  the  family-property 
to  the  superior  holder  is  not  inconsistent  with  his  uterine 
brother's  rights  ;  nor  does  his  g[iving  dakhilas  for  rent 
indicate  possession  adverse  to  his  brother's  widow. 

Kemp,  J. — The  defendant  Nullit  Chunder 
Gooho  is  the  appellant  in  this  case.  The 
suit  was  brought  in  formd  pauperis  by 
Bugola  Soonduree  Dossee,  the  widow  of  the 
late  Ishan  Chunder  Gooho.  She  sues  for  a 
moiety  of  the  immoveable  property  of  the  late 
Kashee  Naih  Sircar,  who  is  admittedly  the 
maternal  grandfather  of  Ishan  Chunder 
Gooho,  the  husband  of  the  plaintiff,  and  of 
the  defendant  Nullit  Chunder  Gooho.  She 
also  sues  for  her  share  of  the  moveable 
property  and  for  mesne-profits  from  the  date 
of  dispossession,  which  she  alleges  took  place 
in  1274.  Kashee  Nath  Sircar,  who  died  in 
Assar  1254,  left  a  widow,  Doya  Moyee,  who 
died  in  Pous  1254,  and  a  daughter,  Nubo 
Doorga,  who  was  married  to  Raj  Chunder 
Gooho.  Nubo  Doorga  left  two  sons,  Ishan 
Chunder,  the  husband  of  the  plaintiff,  and 
Nullit  Chunder,  the  defendant.  It  is  admitted 
by  both  parties  that  Raj  Chunder  Gooho 
died  in  1273. 

The  defendant,  in  his  written  statement, 
stated  that  the  plaintiff's  husband  died  in 
Bysack  1263,  and  not  in  Bysack  1269,  as 
alleged  by  the  plaintiff;  that  her  suit  was 
therefore  barred  by  limitation,  and  that,  with' 

e 


2SO 


Civil 


THE  WEEKLY  REPORTER. 


Rulingi. 


[VoL 


the  view  of  curing  this  defect,  the  plaintiff 
had  falsely  alleged  that  her  husband  died  in 
1269;  and  that  she  lived  in  commensality 
with  the  defendant,  and  was  in  joint  posses- 
sion of  the  disputed  property  until  Magh 
1274,  when  ousted  by  the  defendant. 

Then  an  objection  is  taken  in  the  3rd 
paragraph  of  the  written  statement  as  to  the 
personal  property.  Here  we  may  observe 
that  the  Subordinate  Judge  has  dismissed 
the  plaintiff's  suit  with  reference  to  the 
moveable  property,  and  there  is  no  cross- 
appeal  on  that  point.  Then  it  is  said  that 
Ishan  Chunder,  the  brother  of  the  defendant 
Nullit  Chunder,  was  disqualified,  inasmuch 
as  he  was  a  leper,  and  could  not,  under  the 
Hindoo  Law,  succeed  to  the  property.  Then 
it  is  said  that  the  plaintiff  became  unchaste 
during  the  lifetime  of  Ishan  Chunder;  that 
Ishan  Chunder  discarded  her,  and  did  not 
associate  with  her  up  to  the  time  of  his 
death  ;  and  that  this  suit  has  been  brought 
by  the  plaintiff  in  collusion  with  Kristo 
Mohun  Shah,  a  naib  of  the  house,  against 
whom  the  defendant  had  brought  a  suit  for 
misappropriation  of  cash-balances  and  for 
accounts. 

The  Subordinate  Judge  found  on  the 
evidence  that  Ishan  Chunder  died  in  Bysack 
1269,  and  not  in  Bysack  1263,  and  that  the 
suit  of  the  plaintiff  having  been  instituted 
in  1277  is  well  within  time.  With  reference 
to  the  question  as  to  whether  Ishan  Chunder 
was  disqualified  on  account  of  his  being 
a  leper,  the  Subordinate  Judge  found  that 
the  evidence,  that  he  was  a  leper,  is  not 
satisfactory,  and  he  does  not  believe  it.  Then, 
with  reference  to  the  chastity  of  the  plaintiff, 
the  Subordinate  Judge  does  not  believe  the 
evidence  which  has  been  adduced  to  prove 
that  allegation  by  the  defendant.  Wiith 
reference  to  the  documents  filed  by  the 
defendant,  the  Subordinate  Judge  observes 
that  these  dakhilas  and  other  documents  are 
not  inconsistent  with  the  fact  that  Nullit 
Chunder,  after  the  death  of  Ishan  Chunder, 
and  even  before  his  death,  was  the  managing 
member  of  the  family,  Ishan  Chunder  being 
in  delicate  heahh ;  and  there  is  nothing  incon- 
sistent with  the  plaintiff's  rights  in  the  fact 
of  the  rents  having  been  paid  to  the  superior 
holder  by  Nullit  Chunder,  as  the  status  of 
the  family  was  that  of  a  joint  undivided 
Hindoo  family.  With  reference  to  the 
wassilat,  which  has  been  claimed  by  the 
plaintiff  from  the  date  on  which  she  was 
driven  out  of  the  house  by  her  brother-in-law 
to  date  of  suit,  namely,  from  Magh  1274,  to 
•'Srabun  1277,  the  Subordinate  Judge  finds 


that  there  is  conflicting  evidence  00 
question,  the  witnesses  for  the  plaintifif 
stated  that  the  gross  collections 
estate  were    much   larger  than     vhat 
witnesses  for  the  defendant  deposed  to. 
the  whole,  he  has  assumed  that  the 
income  of  the  estate  was  no  less  than  f< 
five  hundred  rupees,  and  he  has  given 
plaintiff  wassilat  from    1274  to  the  lyi 
Srabun    1277,  at  the  rate  of  Rs-    400 
annum,  and  also  coAs  with  interest  the 
at  the  rate  of  6  per  cent,  per  annum; 
mesne-'profits  to  bear  interest  at  the  same] 
up  to  date  of  realization. 

Now,  with  respect  to  the  alleged  di: 
fication    of    Ishan    Chunder,    which 
course,  the  most  important  point  in  the 
we  find  that  it  is  admitted  that  Ishan  Chi 
and  Nullit   Chunder  Gooho   were 
brothers,  and  that,  according  to  the  ordl^ 
rules  of  inheritance  under  the  Hindoo 
Ishan  Chunder  would  be  entitled  to  8 
and  Nullit  Chunder  to  8  annas  of  the 
of  Kashee  Nath  Sircar.    Therefore  the 
was  clearly  on  the  defendant  to  prove 
Ishan  Chunder  was  disqualified,  owing 
being  a  leper.     The  most  important  witi 
who  have  been  examined  by  the  defei 
on  commission,  namely,  the  relatives  of 
parties,   do  not   give  any  evidence   as] 
Ishan  Chunder  being  a  leper,  nor  d( 
appear  that  the  defendant  even  ventui 
put  them  any  question  on*  that  potnL 
therefore,  on  this  part  of  the  case,  entit 
concur  with  the  Subordinate  Judge  in 
that  there  is  no  satisfactory  evidence 
Ishan  Chunder  was  disqualified. 

Then,  with  reference  to  the  plaintiff  bi 
unchaste,  a  good  deal  of  evidence  has 
given  on  both  sides  on  this  point. 
witnesses  who  have  been  examined  by 
defendant,  who  are  relatives  of  both  pi 
do  not  give  any  precise  evidence  on 
point,  and  in  some  respects  their  eviden( 
contradictory  of  evidence  which  has 
given  by  the  other  witnesses,  such  as 
barber,  the  washerman,  and  other  witn< 
examined  by  the  defendant.  The  relatl^ 
who  have  been  examined  in  1279,  say 
plaintiff  left  her  hustpand's  house — some  sa] 
some  8,  some  9,  some  10,  and  some  1 1  y( 
ago ;  they  none  of  them  say  that  she  left 
house  more  than  1 1  years  ago.  Now  dj 
very  clear  that,  if  the  statement  of  the  d( 
ant  is  correct  that  Ishan  died  in  1263, 
lady  must  have  been  living  in  the  him! 
house  for  some  6  years  after,  accardiii|(^ 
the  defendant's  own  case,  she  was 
and  that  she  must  have  been  ttacbaatovif'i 
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iliS's  case  is  correct  that  Ishan  died  in 
^  in  the  lifetime  of  her  husband.  But, 
fese  witness- relatives  are  to  be  believed 
^  the  year  in  which  the  plaintiff  left  her 
d's  hoQse,  then  the  statement  of  the 
ff,that  her  husband  died  in  1 269,  would 
itirely  consistent  with  what  the  relative- 
s  have  stated  as  to  the  year  in  which 
intif!  left  her  huband's  house.  There 
J,  we  may  observ^  with  reference  to 
vidence  given  by  tne  relatives,  the  fact 
y  seem  to  form  their  opinion  as  to  the 
tity  of  the  plaintiff,  not  from  any  per- 
knowledge,  for  they  say  that  her 
ter  was  in  their  estimation  bad,  because 
left  her  husband's  house.  Now  the 
ff  has  given  a  very  good  reason  for 
left  her  huband's  family-house,  and 
tement  is  borne  out  by  the  witnesses 
she  has  examined. 

defendant,  in  support  of  his  plea  that 

ission  has  been   adverse  as  against 

[plaintiff,   as   also  against  her  husband 

Chunder  before  her,  has  filed  certain 

las.    None     of    these    dakhilas    date 

back  than  the  year  1265.     After  the 

of  Ishan  Chunder,  Nullit  Chunder,  as 

fiorviving  male  member  of  the  family, 

managing  the  joint  property  for  himself 

the  widow   of   Ishan    Chunder.     The 

ilas  apon  which  great  stress  has  been 

iare  no  proof  of  the  title  being  in  Nullit 

ider  alone;   they  only   show   that   the 

idar  was  receiving   the   rent   through 

^agency  of  Nullit  Chunder.     Therefore, 

»nj,  as   we  do,   with  the  Subordinate 

in  holding  that  Ishan  Chunder  Gooho 

in  1269,  ^^^  ^^i^  ^"^^  being  brought 

1277,  we  do  not  find  that  it  is  barred  by 

Statute  of  Limitation,  nor   do    we    find 

the  possession  of  Nullit   Chunder  was 

to  the  widow. 

Tith  reference  to  the  wassilat,  we  think 
it  might  well  have  been  awarded  up  to 
.date-on  which  the  plaintiff  shall  regain 

ssion  of  her  moiety  of  the  estate,  but,  as 
has  not  asked  in  this  case  for  wassilat 

id  the  date  of  suit,  we  cannot  award  it. 
^ink  it  clear  from  ttfe  judgment  of  the 
•ordinate  Judge  that  he  intended  to  award 
flat  (or  a  moiety  of  Rs.  400,  that  sum 
%y  in  his  opinion,  the  sum  which,  the  evi- 

!«hows,  was  collected  from  the  estate  by 
Chunder. 

w  therefore  confirm  the  decision  of  the 

tte  Judge  with  this  exception  that 

^tttdat  will  be  calculated  from  Magh 


1274  up  to  the  date  of  the  suit  in  Srabun 
1277  at  the  rate  of  Rs.  200  per  annum. 

The  appeal  is  dismissed  with  c.osts. 


The  2ist  November  1873. 

Present : 

The  Hon'ble  Dwarkanath  Mitter,  Judge. 

Act  VIII.  (B.C.)  of  Z869,  s.  37— Act  X.  of  1859, 

s.  33,  cl.  6. 

Case  No.  1393  of  1873. 

Special  Appeal  from  a  decision  passed  by 
I  he  AddiiionaJ.  Subordinate  Judge  of 
Daccay  dated  the  2^th  March  iSyj, 
affirming  a  decision  of  the  Additional 
Sudder  Moonsiff  of  that  District^  dated 
the  18th  September  i8y2, 

Brojo    Kishore    Rakbit   and    another   (two 
of  the  Defendants),  Appellants, 

versus 

Bashi  Mundul  (Plaintiff),  Respondent, 

Baboo  Kashee  Kant  Sen  for  Appellants. 

Moonshee  Serajul  Islam  for  Respondent. 

The  provisions  of  Act  VI 11.  (B.C.)  of  1869,  3.  3;r, 
do  not  deprive  the  Civil  Court  of  its  jurisdiction  to 
entertain  suits  instituted  by  tenants  to  recover  posses- 
sion of  their  tenures  on  proof  of  title. 

Miitery  y.— The  main  ground  urged  in 
this  case  is  that  the  lower  Court  ought  to 
have  dismissed  the  plaintiff's  suit  under  the 
provisions  of  section  27,  Act  VIII.  (B.C.) 
of  1869,  which  declare  that^  all  suits  to 
**  recover  the  occupancy  of  any  land,  farm, 
"or  tenure  from  which  a  ryot,  farmer,  or 
"tenant  has  been  illegally  ejected  by  the 
"  person  entitled  to  receive  rent  for  the  same, 
*' shall  be  commenced  within  the  period  of 
"  one  year  from  the  date  of  the  accruing  of 
"  the  cause  of  action,  and  not  afterwards." 

This  objection  seems  to  me  to  fall  within 
the  purview  of  the  Full  Bench  decision 
reported  in  page  186  of  Weekly  Reporter, 
Volume  VII.  In  that  case  it  was  held  that 
suits  brought  under  clause  6,  section  23, 
Act  X.of  1859,  are  suits  of  a  mere  posses- 
sory character,  and  that  those  provisions  do 
not  deprive  the  Civil  Court  of  its  jurisdic- 
tion to  entertain  suits  instituted  by  the 
tenants  to  recover  possession  of  their  tenures 
on  proof  of  title.  This  was  a  suit  in  which 
the  plaintiff  asked  the  Court  to  restore  hiirx 
to  possession  of  iheMand,  from  which  he  had 
been  unjustly  ousted  by  his  landlord,  on  proof 
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of  his  howladaree  right.  It  is  trae  that  the 
Full  Bench  decision  refers  to  clause  6, 
section  23,  Act  X.  of  1859,  but  the  class  of 
suits  mentioned  in  section  27,  Act  VIII.  of 
1869,  to  which  the  pleader  for  the  special 
appellant  refers,  appears  to  me  to  be  exactly 
the  same,  the  language  of  both  the  sections, 
so  far  as  the  nature  of  those  suits  is  con- 
cerned, being  precisely  the  same. 

The  other  grounds  relate  to  findings  upon 
the  evidence.  The  Judge  has  clearly  found 
that  the  land  in  dispute  was  the  plaintiff's 
howladaree  land,  and  that  the  defendants  had 
unjustly  dispossessed  the  plaintiff  from  that 
land  as  alleged  by  him  in  his  plaint. 

The  appeal  is  dismissed  with  costs. 


The  19th  December  1873. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Patnee  Talook— Informal  Sale— Res^ulRtion 
VII  I.  of  Z819 — Refund  of  Purchase-money. 

Cases  Nos.  318  and  384  of  1873. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Chittagong,  dated  the  loth 
July  i8y2t  affirming  a  decision  of  the 
Moonsiff  of  Futtickcherry,  dated  the 
2gth  February  i8y2, 

Mobaruck  All  and  others  (Defendants), 

Appellants^ 

versus 

Ameer  Ali  and  another  (Plaintiffs), 
Respondents, 

Baboos  Grish  Chunder  Ghose  and  Rajendro 
Nath  Bose  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

If  a  putnee  is  sold  for  arrears  of  rent  without  the 
notice  required  by  Regulation  VIII.  of  1S19,  the  sale  is 
informal,  and  can  be  set  aside  notwithstanding  the  bona 
fides  of  the  purchaser. 

Where  such  a  sale  was  so  set  aside,  and  the  Lower 
Appellate  Court  refused  to  make  an  order  for  refund  of 
the  purchase- money,  the  High  Court,  in  special  appeal, 
and  with  reference  tos.  14,  cl.  i  of  the  Regulation  V III., 
declared  the  purchaser  entitled  to  a  refund  with  interest. 

Glover^  J, — This  was  a  suit  to  set  aside 
the  sale  of  a  putnee  made  under  Regulation 
VIII.  of  1819,  on  the  ground  that  the  sale 
%ras  made  without  the  notice  required  by  the 
Regulation,  and  that  as  a  matter  of  fact  there 
was  no  arrear  of  rent  due  at  the  time  of  such 


sale,  the  money  having  been  paid  in 
zemindar's  mookhtear  before  the  sal< 
place. 

The  defence  was  that  the  notice  had 
duly  published,  and  that  no  paTmeoc 
rent  due  had  been  made.    The  Moonsiffi 
that  the  alleged  payment  was  not  pi 
he  considered  that  the  notice  was  inf( 
and  on  that  ground  set  aside  the  sale, 
second  Court  uphel^  that  decisioB.  bat] 
went  further  than  the  Moonsiff,  holdtngj 
the  payment  of  rent  bad  been  proved. 

Two  special  appeals  have  been  pi 
to  this  Court,  one  by  the  purchaser,  ai 
other  by   the  zemindar   who    broaghc 
putnee  to  sale. 

On  the  part  of  the  purchaser  it  is  conU 
that     being     a     bond- fide     purchaser 
money,  he  cannot  be  affected  by  any 
conduct  on  the  part  of  the  zemindar. 
bona  fides  of  the  purchaser   we    think 
doubtful.    It    is    tolerably    clear    that 
purchaser  and  the  zemindar  are   the 
person,    but,   however   that   may   be, 
evident  that,  before  a  putnee  can  be  pi 
for  sale  under  Regulation  VIII.  of  1819, 
must  be  an  arrear  of  rent  due,  and  itj 
been  found  on  the  evidence  by   the  Ji 
that  there  was  no  sftch  arrear  due   bv 
putneedar ;  but,  even  were  it  otherwise, 
had  the  Judge  agreed  with  the  Moonsii 
far  as  to  hold   that  the  payment  was 
proved,  there  would  still  have  been  the 
objection  to  get  over,  namely,  that  no 
had  been  served ;  for,  it  no  notice  was 
the  sale  was  informal,  and,  if  informal,  it 
undoubtedly  be  set  aside,  the  bona  fides 
purchaser     notwithstanding.     Both 
have  found  that  the  notice  was  not  served, 
that  the  sale  therefore  was  a  bad  sale.     Tl 
a  finding  of  fact  on  the  evidence  with 
we  cannot  interfere. 

Then  the  zemindar  contends  that 
supposing  that  the  putneedar  did  pay 
arrear  due  before  the  date  of  the  sale, 
payment  was  made  to  a  mookhtear  who 
no  authority  to  receive  the  money.  \\ 
sufficient  to  say  that  the  Judge  has  fouodi 
fact  on  the  evidence  that  the  mookhte^i^ 
authority  to  recehre  the  money,  aad. 
disposes  of  the  second  special  appeat 

There  is  one  point,  however,  on  whi 
Judge's  decision  ought  to  be  aupplei 
He  has  refused  to  make  any  order  re| 
the  refund  of  the  purchase-money,  *: 
done  so  on  the  ground  that  the  purcl 
should  have  applied  for  such  refund  \ 
Moonsiff  by  a  petition  for  review  of 
ment.    That  remedy  is  now  shot  4iut; 
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can   be  entertained   after  a  special 

has  been  preferred,  and  therefore,  if 

:Iine  to  interfere,  the  purchaser  will 

Eged  to  bring  a  regular  suit.     Under 

14,  Regulation  VIII.  of  1819,  clause 

rprovided  that,  in  cases  like  the  present, 

making  a  decree  setting  aside  the 

11  be  empowered  to  indemnify  the 

against  all  loss  at  the  charge  of  the 

iar  or  person  at  jfhose  suit  the  sale 

ive  been  made ;  and  we  think  that  the 

^r,  special  appellant  in  appeal  No.  318, 

~  to  receive  back  from  the  zemindar, 

ight  the  putnee  improperly  to  sale, 

lount   of   the   purchase-money   with 

at  6  per  cent,  per  annum  from  the 

the  sale  up  to  date  of   re-payment. 

ler  respects   these  appeals   will    be 

~  with  costs. 


The  2 and  December  1873. 

Present : 

[on'ble  W.  Markby  and  E.  G.  Birch, 
Judges, 

of  Wards— Minor— Admission— Share- 
hdder — Separation  of  Shares. 

Case  No.  107  of  1873. 

Appeal  from  a  decision  passed  by 
J^ge  of  BeerbhooMy  dated  the  ^oih 
timber  iSj2,  affirming  a  decision  of 
Subordinate  Judge  of  thai  District^ 

the  28th  December  i8yi, 

Runjan  Chuckerbutty  (Plaintiff), 
Appellant, 

versus 

lee  Madhub  Mpokerjee-and  others 
(Defendants),  Respondents. 

Mohinee  Mohun  Roy  for  Appellant. 

Mohendro  Lall  Milter  and  Umbika 
.Churn  Banerjee  for  Respondents. 

I  the  Graft  of  Wards,  in  order  to  save  a  minor's 

nn  sale,  pays  on  his  behalf,  not  only  his  own 

tthe  revenue  one  to  GoverQraent,  but  also  all  that 

'  Iby  the  other  shareholders,  such  payment  does 

itntean  admission  on  the  part  of  the  Court  of 

;  the  mwior'a  liability  for  the  excess  revenue  so 

a  shareholder  applies  to  have  his  interest 

reoorded  in  the  books  of  the  Collectorate,  the 

\  no  antbority  to  vary  the  share  specified  in 

%  J. — ^The  first  point  to  be  decided 

!Case  is  what  was  the  arrangement 

'fte  parties,  that  is,  between  the 

▼d.  ZXI. 


Mookerjeeson  the  one  hand,  and  the  Chat- 
terjees  on  the  other,  under  which  the  Mook- 
erjees  gave  up  their  claim  to  a  seven-annas 
share  in  the  profits  of  lot  Bhubunumpore, 
accepting,  in  lieu  thereof,  something  which 
they  considered  as  an  equivalent. 

The  document  which  contains  that  arrange- 
ment is   a  decree  of   the   Civil    Court    of 
the  year  1857.    I  take  that  document  as  set 
out  in  the  judgment  of  the  Moonsiff,  and  it 
recites  that  the  Mookerjees  had  been  receiv- 
ing profits  accordii)g  to  their  share  from  the 
Chatterjees;   that  an  objection    had  been 
raised  to  their  doing  so,  and  hence  a  suit 
was  instituted,  whereupon  it  was  settled  that 
the  Mookerjees  should,  from  generation  to 
generation,  get  from  the  Chatterjees  Rs.  500 
per  annum  out  of  the  profits  by   certain 
instalments.    The  Mookerjees  were  to  have 
no  further  connection  with  the  estate,  and  in 
case  the  money  was  not  paid,  it  was  to  be 
recovered  by  execution  of  the  decree.    If 
the  estate  was  sold  by  the  Government  for 
arrears  of  revenue,  the  Mookerjees  were  to 
get  the  surplus  sale-proceeds  in  proportion  to 
Rs.  500;  if  it  were  sold  privately,  or  for  the 
debts  of  the  Chatterjees,  then  Kismut  Ram< 
pore  and  Mouzah  Ram  pore,  a  portion  of  the 
estate,  was  immediately  to  become  the  sepa- 
rate property  of  the  Mookerjees,  who  were  to 
take   possession   thereof  by   executing   the 
decree,  and  were  to  hold  and  enjoy  the  aame 
in    zemindary    right    from    generation    to 
generation. 

The  events  which  have  happened  are  that 
successive  portions  of  the  property  have 
been  sold  by  the  Chatterjees,  whether  for 
their  debts  or  voluntarily,  I  am  not 'quite 
sure,  but  not  for  Government  revenue.  The 
first,  sale  was  of  eight  annas  of  the  estate, 
exclusive  of  Rampore,  in  July  1861,  to  the 
Chuckerbuttys,  whereupon  the  Mookerjees, 
as  they  were  entitled  to*  do,  took  possession 
of  Rampore,  and  have  remained  in  posses- 
sion ever  since.  The  representative  of  the 
Chuckerbuttys,  from  the  end  of  the  year 
1861  to  1870,  was  a  minor,  and  the  property 
was  managed  on  his  behalf  by  the  Court  of 
Wards.  The  minor  is  now  of  age,  and  is  the 
plaintiff  in  this  suit  and  respondent  in  this 
appeal. 

Now,  if  the  only  question  were  who,  under 
these  circumstances,  was  to  pay  the  revenue 
of  Rampore,  I  cannot  say  that  I  should  feel 
any  doubt  whatever.  Had  the  Mookerjees 
recovered  the  seven  annas  which  they  claimed,  ^ 
they  would  have  been  liable  for  their  share 
of  Government  revenue.  When  they  gave 
up  all  interest  in  the  estate  for  an  annual 

40-a 


«S4 


Civil 


THE  W££KtT   REPORTER. 


Rulings* 


[Voi.n( 


payment  of  Rs.  500,  they  would,  of  course, 
be  freed  from  all  liability  ;  but,  when  their 
ownership  re- vested  in  a  specific  portion 
of  the  property,  Kismut  Rampore  and 
Mouzah  Rampore,  that  ownership  would, 
unless  the  contrary  were  expressed,  be 
subject  to  all  the  ordinary  incidents  of 
ownership,  one  of  which  is  the  liability  to 
pay  the  Government  revenue.  There  is 
not  a  word  in  this  agreement,  as  far  as  I 
can  see,  to  indicate  that  there  was  in  this 
case  to  be  any  exception  to  the  ordinary 
rule,  which  is  that  the  owner  shall  pay  the 
Government  revenue. 

The  MoonsifT  says  that  the  solehnama 
cannot  be  considered  to  stipulate  that  Brah- 
manund  and  the  others  (the  Mookerjees) 
should  enjoy  the  said  Kismut  Rampore  and 
Mouzah  Rampore  by  payment  of  Govern- 
ment revenue  thereof,  when  they  took  so 
small  a  portion  of  the  estate  as  these  villages, 
relinquishing  their  seven-annas  share  of  so 
valuable  a  property.  But  it  must  be  remem- 
bered that  the  title  of  the  Mookerjees  to  the 
seven-annas  share  was  disputed,  and  they  sur- 
rendered all  claim  to  it  for  Rs.  500  per 
annum.  That,  therefore,  must  be  taken  as 
the  value  of  their  claim,  and  there  is  no 
evidence  to  show  that  Rampore  will  produce 
less  than  Rs.  500  after  payment  of  Govern- 
ment revenue  by  the  respondent. 

The  District  Judge  thinks  that,  because 
the  Rs.  500  paid  to  the  Mookerjees  for  their 
share  of  the  profits  was  free  from  Govern- 
ment revenue,  that  therefore  they  must  have 
been  intended  to  hold  Rampore  free  from 
revenue  also;  but  I  do  not  see  the  force  of 
this.  *A  share  oi  profits  would,  of  course,  be 
free  of  any  further  charge,  but  a  share  in 
the  land  would,  I  should  say,  presumably 
not  be  so. 

The  only  part  of  the  case  which  is  calculated 
to  raise  any  serious 'doubt  is  the  conduct  of 
the  parties  with  reference  to  the  agreement. 
Now  the  facts  which  have  been  laid  before  us 
appear  to  be  these :  The  eight-annas  share  in 
the  property  minus  Rampore  was  sold  by  the 
Chatterjees  to  the  Chuckerbuttys  in  July 
i86x,  with  an  express  stipulation  that  the 
Chuckerbuttys'  share  of  the  Government 
revenue  was  Rs.  469-9.  This  was,  no 
doubt,  upon  the  principle  that  Rampore  was 
to  pay  its  own  share  of  the  revenue.  The 
Court  of  Wards  took  possession  on  behalf  of 
the  appellant  in  December  1861,  and,  during 
^the  three  following  years,  the  appellants' 
share  of  the  revenue  was  paid  at  this  rate. 
In  the  three  following  years,  1865-66-67, 
much  more  was  paid,  viz.,  Rs.  821,  885, 


and   635 ;  the  whole    revenue    being 
1,068-7-7.    Then  for  two  years  more 
half  the  revenue  was  paid  on  behalf  of 
appellant,  and,  at  the  end  of  that  t!i 
came  of  age,  and  got  himself  recorded 
rately  for  his  interest  in  the  property,  his 
of  the  revenue  being  fixed   at   Rs« 
according  to  his  deed  of  sale. 

I  can  see  nothing  in  this  which  coqi 
an  admission  on  tjje  part  of  the 
Wards  that  the  appellant  is  liabl^l 
the  respondents  now  contend,  to  pay  I 
the  whole  revenue.  The  Collector 
obliged  to  pay  on  behalf  of  his 
that  had  not  been  paid  by  the  other 
holders,  in  order  to  save  the  estate  froiB 
and  it  is  to  recover  this  very  excess 
present  suit  is  brought. 

As  between  the  appellant  and  the 
ents,  therefore,  I  cannot  feel  any  doubt 
we  ought  to  hold  that  the  appellant  is 
only  for  Rs.  4.68-9  of  the  revenue. 

We  cannot  in  this  suit  ascertain  finalli 
liabilities  of  the  parties,  because  the  CI 
jees,  who  sold  this  property,  are  not 
to  this  suit. 

But,  even  supposing  the  truth   to 
contended  by  the  Mookerjees,  that,  as  b< 
themselves  (the  Chatterjees)  they  have 
treated   as  exempt  from  liability  to  the] 
ment  of  any  share  of  the  revenue,  stil 
will  not  affect  the  rights  of  the  appelli 
recover  from  the  Mookerjees  their  shi 
the  revenue  for  which  the  whole  of 
is  liable  to  Government,  and  would  so 
until  exempted  by  the  proper  authority. 

The  interests  of  the  Mookerjees  in 
pore  would  have  been  wholly  destroyed 
sale  for  arrears  of  revenue,  and  that 
has    been     preserved     by     the     ap] 
having  paid  .more  than   his   share 
revenue.     There  must,  therefore,  be  a 
in  favour  of  the  appellant  against 
respondents  for  the  amount  of  revenue 
by  the  appellant  on  their  account  ai 
which  they  are  primarily  liable,  it  beii 
to  the  Mookerjees  to  recover  back  aaj 
tion  of  the  money  which  they  will 
pay   under  this  decree,   from   any 
against  whom  they  can  establish  their 

Upon  this  basis,  the  decree  will  be 
up.  If  any  difficulty  is  found,  either 
may  apply  again  to  this  Court  for 
directions. 

Birch,  J, — It  would  seem  that  the* 
when  he  opened  a  separate  acc< 
Ram  Runjun  for  an  eight-annas  shar^ 
estate,  contravened  the  provisions  of 
10,  Act  XI.  of  1859.    Ram  Runjim, 
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^ication,  specified  his  share  Jn  the  estate 
|?o-«-i  kranti.  If  the  Collector  admitted 
r  3>pplication,  it  was  not  for  him  to 
^  the  share  specified  therein.  If  any 
lion  were  made  to  the  correctness  of 
specification  of  share,  the  Civil  Court 
could  decide  what  the  share  of  the 
nt  was,  as  provided  by  section  \t, 
the  matter  been  properly  brought  before 
llector,  he  would  either  have  registered 
RuQJun's  share  as^epresented  by  him, 
Terred  the  parties  to  the  Civil  Court, 
:ndiDg  proceedings  till  the  question  as 
share  was  judicially  determined.  The 
not  authorize  him  to  register  as  an 
t'-annas  share  a  share  specified  in  the 
ion  as  7-0- i-i  kranti  share. 


The  27ih  January  1874. 

Present : 

Hon'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges, 


utBrsfife— Foreclosure— Contribution. 
Case  No.  1726  of  1873. 


Jackson^  J, — ^Thi  question  which  arises  in 
this  special  appeal  Is  a  simple  question  of 
law.    The  plaintiffs  are  14  annas  co- sharers 
in  certain   estates  of  which    the    other    3 
annas  were  formerly  in  the  hands  of  one 
Rumonee  Dossee,  who  was  a  Hindoo  widow. 
Her  interests  had  been  mortgaged   to  the 
present  defendants  under  a  deed  of  condi- 
tional sale.    The  preliminaries  of  foreclosure 
having  been  observed,  and  the  year  of  grace 
having  expired,  the  conditional  sale  became 
perfected  on  the  30th  March  1870.    The 
mortgagees,  some  time  afterwards  in  1871, 
obtained  a  decree  for  possession.     Interme- 
diately Rumonee  Dossee  committed  default 
in  the  payment  of  the  Government  revenue, 
and  her  share  was  paid  in  by  the  plaintiffs. 
They  afterwards  brought  a  suit  to  recover 
that  amount  against  Rumonee  Dossee,  and 
obtained  a  decree,  but  that  decree,  it  appears, 
has  been  infructuous.     They  now  bring  the 
present  suit  against  the  defendants  to  recover 
the  same  amount  from  them.    This  suit  has 
been  dismissed  by  the  Subordinate  Judge,  and 
that  decision  has  been  affirmed  on  appeal  by 
the  Officiating  Judge  of  the  24-Pergunnah8. 
The  ground  on  which  the  District  Judge  bases 
his  judgment  is  partly  to  be  found  in  the 
passage  which  the  Judge  has  cited  from  the 
decision  of  the  late  Sudder  Court  in  the 
Reports  of    1856,  page  867,  in  which  the 


1/  Appeal  from  a  decision  passed  by  the 

iating  Judge  0/  the   24-Pergunnahs, 
rd    ike   2ist   May    rSyj,   affirming   ^    _      _    _   _ 

(on  of  the  Second  Subordinate  Judge    Judges' of    the"  Sudder   CourJ   limUed   the 
ihaf  District,  dated  the  2 jrd  September 
^2. 


Gobind  Mundul  and  others(PlaintifFs), 
Appellants, 

versus 

;h  Dhur  and  another  (Defendants), 
Respondents, 

\o0S  Mohesh  Chunder  Chowdhry  and 
lanee  Churn  Dull  for  Appellants. 

Romesh  Chunder  Mitter  and  Kumla 
Kant  Sen  for  Respondents. 


of  a  Hindoo  widow  (R  D)  in  certain 
having  been  mortgaged,  the  mortgagees  in  due 
'Ikredosed  the  mortgage,  and  obtamed  a  decree 
Intermediately  R  D  committed  default 


nature  of  what  is  called  "preferable  lien; 
but  that  case,  from  the  discussion  in  the 
judgment  which  follows,  appears  rather  to 
refer  to  cases  of  under-tenants  than  of 
co-sharers  as  in  the  present  case. 

The  Judge  says :  "  The  right  of  contri- 
bution exists  only  against  those  who  are  in 
the  position  of  co-debtors  and  co-sureties  with 
the*plaint<ffs,  and  who  are  therefore  directly 
liable  for  whatever  their  co-debtors  or 
CO- sharers  have  been  forced  to  pay  over  and 
above  the  amount  of  their  own  proportionate 
share  of  the  joint  liability."  He  goes  on : 
**  The  defendants  were  not  in  such  a  position 
in  relation  to  the  plaintiffs  at  the  time  the 
latter  paid  up  the  Government  revenue  due 
on  the  other  share  of  the  estate,  and  the  fact 


tjnnent  of  the  Government  revenue,  and  her    that  the  defendants'  interests  were  preserved 


paid  in  by  her  co-sharers  who  brought  a  suit 

It  p  to  recover    the  amount,  and  obtained 

This  decree  proving  infructuous,  they  brought 

•t  S«it  against  the  mortgagees : 

that  plaintiffs  were  entitled  to  recover  against 

Its  who  had  completed  their  legal  title  to 

,  and   were  entitled,   had  they  chosen,  to 

N^jnoent  which  she  omitted  to  make : 

mat  a  suit  for  contribution  is  not  founded  upon 

promtse  or  request ;  but  that  the  obligation  to 


by  the  plaintiffs  does  not,  I  think,  give  them 
any  right  of  suit  against  them  personally,  or  a 
lien  on  the  share  of  the  estate  the  defendants 
now  hold."  It  may  be  observed  that  in  this 
case  the  defendants  were  in  the  position  of 
persons  who  had  completed  their  legal  title 
to  this  2-annas  share.     They  had  only  to* 

i::Z'Ss^^'^:::C^.T^T'^^i\^^'»f  ^d^^^d  for-ppssesslon,  or,as  they 
Urn  requires  equality.  preferred  domg,  to  brmg  a  suit  to  obtain 


S56 


CwU 


TSB  WnXLT  BIPOETKB. 


RuUwgs. 


[Vol 


possession  at  once.  Rumonee  Dossee 
therefore  was  in  possession  merely  by  their 
sniferance.  They  consequently,  we  think, 
were  clearly  entitled,  if  they  had  chosen,  to 
make  this  payment  which  Rumonee  Dossee  had 
omitted  to  make.  Their  payment  must  have 
been  received  by  the  Collector.  If,  therefore, 
they  were  not  the  persons  who  were  bound  to 
make  the  payment,  they  were  persons  bound, 
by  considerations  of  common  prudence,  to  pay 
the  arrears. 

In  the  case  decided  by  the  Full  Bench 
in  7  Weekly  Reporter,  page  377,  Ram 
Buz  Chittangeo  and  another  vs.  Modhoo 
Soodun  Paul  Chowdhry  and  others,  the 
late  learned  Chief  Justice,  who  gave  the 
judgment  of  the  Court,  laid  down  very  clearly 
what  the  basis  of  suits  like  the  present  is. 
There  had  been  an  idea  that  suits  like  the 
present  were  founded  upon  implied  promise  or 
request,  and  the  learned  Chief  Justice  shows 
ve^  clearly  that  this  was  entirely  a  fallacy, 
and  that  the  obligation  to  pay  rests  entirely 
upon  different  grounds,  m.,  that  '*  in  cequali 
jurty  the  law  requires  equality ;  one  shall 
not  bear  the  burden  in  case  of  the  rest/'  In 
another  passage  it  is  said  in  page  383  :  *'  The 
"  truth  is  there  is  no  implied  contract,  either 
^'  joint  or  several,  for  contribution.  The  pay- 
''\nent  of  revenue  by  one  shareholder  is  made, 
'^  not  at  the' instance  or  at  the  request  of  the 
'*  others  or  with  their  consent,  but  to  save  the 
''  estate  from  being  brought  to  sale  for  the 
arrears.  In  some  instances  it  may  be  made 
contrary  to  express  directions.  In  such 
cases  there  is  an  obligation  to  contribute, 
''  but  surely  not  arising  from  an  implied  con- 
''  tracfe  The  duty  of  contributing  is  caused, 
^'  not  by  any  convention  or  agreementbetween 
^'  the  shareholders,  but  arises  from  the  prin- 
"  ciples  of  justice  which  require  that  ^ne 
''  shall  not  bear  the  whole  burden  in  case  of 
^the  rest,  and  that  all  the  co-sharers  shall 
''bear  the  burden  in  proportion  to  their 
"  respective  shares." 

In  this  case  the  defendants  were  the 
CO- sharers,  although,  by  their  sufferance,  the 
widow  Rumonee  Dossee  did,  for  a  short 
time  longer,  continue  in  possession.  It  is 
objected  that  Rumonee  Dossee  at  that  time 
enjoyed  the  rents  and  profits,  and,  out  of 
those  rents  and  profits,  the  revenue  ought  to 
have  been  paid.  We  have  already  said  tbat 
the  defendants,  if  they  had  chosen,  might 
have  obtained  these  rents  and  profits,  and  are 
not  even  now  debarred  from  obtaining  them 
^rom  Rumonee  Dossee  or  her  representatives. 
Whether  the  « previous  suit  was  rightly  or 
wrongly  brought  against  Rumonee  Dossee, 


u 


u 


u 


and  whether  the  plaintiffs  properly  or  ■ 
perly  obtained  a  decree  against  iter  ax 
tions  which  it  is  not  necessary  now  to  n 
into.    It  is  sufficient  to  say  that  the 
are  entitled  to  recover  against  the  del 

Then  it  is  said  that,  if  the  Comt 
of  opinion  tbat  the  plaintiffs  kre  ei 
judgment,  the  decree  should  be  itmited 
share  mortgaged.    We  see  no  reason  toi 
the  decree  in  that  way.    The  amoout 
for  is  a  dne  from'the  defendmnts 
plaintiffs,  and  the  plaintiffs  are  entii 
recover  it  in  any  way  they  can.     Tlie 
ments  of  the  lower  Courts  mast  be  n 
and  a  decree  entered  for  the  pfadBtifia^ 
costs. 


The  28th  January  1874. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W. 

Judges, 

Intaffident  Stamp  Daty^-Joint  T< 
Separate  Payments. 

Case  No.  1798  of  1873. 

Special  Appeal  from  a  decision 
the    Offictaiing    Judge    of  Backtrgi 
dated  the  2jrd  July   /<5?7J,  reva 
decision  of  the  Additional    Moonsi 
Burrisauly  dated  the  ist  July  i8j2. 

Bubram  Paul  and  others  (Defei 

Appeilanit^ 

versus 

Snroop  ChunderGooho  and  others  (] 

Respondents, 

Baboo  Huree  Mohun  Chuckerhut^  for] 

Appellants. 

Baboo  Grija  Sunkur  Afojtomdar  kft\ 
Respondents. 

Where  an  appeal  had  not  been  valued  upon  the! 
claim,  but  only  with  reference  to  the  particularii 
of  the  appellants,  but  the  dtfiference  was  not  lar_  _ 
High  Court,  in  special  appeal,  directed  that  l&i^^ 
should  proceed  in  the*Lower  Appellate  Couft^if 
appellants  payins^in  the  amount  of  difference lii 
duty : 

The  fact  that,  at  the  foot  of  a  pottah,  the  r^^^ 
lessee  was  defined,  was  bcM  not  to  bind  ^btt\ 
recognize  each  part  as  an  independeiit  wbAi 
tenure,  and  the  subsequent  separate  paymcfl^f 
by  the  tenants  was  held  not  to  vary  the 
tenuce. 
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Jackson^  y, — Three  grounds  of 
appeal  have  been  raised  in  this  ca^/-i 
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that,   under  the  circQinsUnces,  the 

Appellate  Court  wis  not  aothorized 

an  order  of  remand,  but  ought  to 

the  case  itself  on  the  merits,  as 

had  been  framed,  and  the  evidence 

\\   No  doubt,  if  it  were  made  ont  to  our 

that  Sill  the  evidence  which  the 

had  to  offer  on  the  several  issues  had 

[given,  we  would  have  been  bound  to 

the  Judge  ought,  as  a  matter  of 

to  have  adjudicated  the  remaining 

himself ;  but  that  is  not  made  out,  nor 

iwn  that  the  Moonsiff,  who  decided 

questioiis  of  a  preliminary  kind,  had 

eridence  on  all  the  issues. 

• 

second  objection  taken  in   special 

is  that  the  Lower  Appellate  Court 

competent  to  reverse  the  decree  of 

nfoat  of    first    instance,    because  the 

A  made  by  plaintiffs  in  the  Court  below 

valued  npon  the  whole  claim,  but 

reference  to  the  particular  interests 

appellants,    the   appeal    being  laid 

476-10    out    of    Rs.   533-0-9,    the 

il     claim.     There    is    no    trace    of 

ejection  having  been  taken  before  the 

le,   because    he    merely  observes   that, 

|r    section    337,    any    one    of    several 

liffs   or  defendants   is    competent    to 

against  the  whole  decree  when  the 

affected  is  common  to  all.     But  the 

mce  of  value  in  this  case  is  not  large, 

appears  to  us  sufficient  to  direct  that 

Lse  shall  proceed  upon  the  plaintiffs, 

ilaots  in  the  Court  below,  paying  in  the 

It  of  difference  in  stamp-duty  between 

sums  above  noticed. 

le  third  objection  is  that  the  Lower 
liate  Court  ought  to  have  inquired 
ler  the  tenure,  if  not  in  its  inception 
led,  had  not  been,  in  fact,  severed  by  the 
^gs  and  conduct  of  the  parties,  the 
kdants  having,  it  seems,  paid  always  in 
ties.  The  only  circumstance  which 
any  countenance  to  the  allegation  of 
inre  being  separate  is  that,  at  the  foot 
pottah,  the  right  of  each  lessee  is 
ifed  to  be  8  annas.  Now  this  may  have 
at  the  request  of  the  parties  or  for  the 
of  avoiding  disputes,  but  it  does  not 
'Ae  lessor  to  recognize  each  part  as  an 
^dent  and  separate  tenure,  nor  will  the 
[U601  separate  payment  of  rent  by  the 
vary  the  nature  of  the  tenure. 
^^  tberefore,  to  the  order  made  above 
tlite  case  shall  proceed  on  payment  by 
^Udntiffs,  appellants  in  the  Court  below, 
'~  additional  stamp-fee,  we  think  this 
Mitppeal  should  be  dismissed  with  costs. 


The  9th  February  1874, 

Present  : 

The  Hon'ble  J.  B.  Pbear  and  G.  G.  Morris, 

yudges. 

Special  Appeal— Remand—  Evidence— Benamee 
Transactions— Copies. 

Case  No.  260  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Gya^  dated  the  2jrd 
August  iSy2,  affirming  a  decision  of  the 
Mopnstjf  of  Nowadahy  dated  the  gth  Octo* 
ber  i8yi. 

Rohee  Lall  (Plaintiff),  Appellant, 

versus 

Dindyal  Lall  and  others  (Defendants), 
Respondents. 

Messrs.  C!  Gregory  and  J,  Fbunan  and 
Baboos  Ashootosh  Dhur  and  Lukhee  Churn 
Bose  for  Appellant. 

Baboos  Kalee  Mohun  Doss^  Nil  Madhub 
Sen,  and  Boodh  Sen  Singh  for  Respond- 
ents. 

Where  the  Lower  Appellate  Court  (fave  very  gfreat 
weight  to  evidence  which  ought  not  to  have  been  treated 
as  evidence  between  the  partiev,  and  this  error  mate- 
rially affected  his  judgment  throughout,  the  High  Court, 
in  special  appieal,HBLD  that  there  had  been  a  mis-trial, 
and  remanded  the  case  for  re-consideration. 

If  it  is  once  established  that  a  transaction  is  benaniee, 
the  mere  fact  that  the  deeds  and  proceedings  involved 
bear  the  benameedar's  name  is  of  no  essential  weight 
on  the  one  side  or  the  other  of  the  question,  who  is  the 
principal  ? 

The  absence  of  an  original  deposition  from  a  record 
must  be  satisfactorily  accounted  for  before  a  copy  can 
be  looked  at ;  and  such  copy  should  be  proved  to  be  a 
correct  copy  before  it  can  be  used. 

Phear,  J.—^k  think  that  the  Judge  of 
the  Lower  Appellate  Court  has  given  very 
great  weight  to  evidence  which  ought  not 
to  have  been  treated  as  evidence  between  the 
parties  in  this  suit,  and  that  this  error  has 
materially  affected  his  judgment  throughout. 
Consequently,  we  are  of  opinion  that  there 
has  been  a  mis-trial  in  the  Court  below,  and 
that  the  case  roust  go  back  foi  re-consider- 
ation. 

There  are  facts  in  the  case  which  seem 
to  be  beyond  dispute.  The  iromediate 
subject  of  suit  is  a  mokurruree  tenure  which 
was  mortgaged  by  the  two  shareholders  of 
the  tenure  to  a  person  named  in  the  mort- 
gage-deed as  Rookhmoni  Kooer.  And  thi& 
mortgage  was  in  18^  foreclosed  in  the  name 
of  Rookhmoni  Kooer,  and  possession  trans- 
ferred accordingly. 
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In  the  foliowing  year  a  mortgage  in  the 
shape  of  a  usufructuary  lease  for  1 1  years 
was  granted  also  in  the  name  of  Rookhmoni 
Kooer  to  one  Himmut  Ram  ;  and  the  period 
of  that  mortgage  expired  in  1870.  But 
possession  was  not  resumed  by  Rookhmoni 
Kooer,  or  any  one  in  her  name,  at  that  time. 
And  either  Himmut  Ram  or  his  representa- 
tives, for  he  at  this  time  is  admitted  to  be 
dead,  continued  in  possession  of  the  mokur- 
ruree  tenure  down  to  the  present  time.  And 
it  is  the  object  of  the  plaintiff  in  this  suit 
to  recover  possession  of  this  tenure  from 
these  representatives  of  Himmut  Ram*  upon 
a  title  which  we  will  presently  mention. 
The  sole  question  in  this  suit,  or,  at  any  rate, 
the  all-important  question  in  this  suit,  is, 
whether  or  not  the  plaintiff  is  representative 
in  title  of  the  person  who,  under  the  name 
of  Rookhmoni  Kooer,  granted  the  usufructu- 
ary lease  to  Himmut  Ram  in  July  1859  ; 
for,  if  he  is,  there  seems  to  be  no*substantial 
defence  to  the  claim  which  he  now  makes  to 
recover  possession  of  the  property. 

We  should  remark  that  he  only  claims  an 
eight-annas  share  of  it.  And  his  story  is  that 
Rookhmoni  Kooer,  in  the  different  trans- 
actions which  we  have  mentioned,  was  only 
a  benamee  name  for  one  Bundhoo  Lall  ;  in 
other  words,  the  original  mortgage  was  made 
by  Bundhoo  Lall  in  the  name  of  Rookhmoni 
Kooer  ;  that  the  foreclosure  was  Effected  on 
his  behalf  in  the  name  still  of  Rookhmoni 
Kooer  ;  and  that  the  usufructuary  lease  was 
granted  to  Himmut  R^m  by  him  also  in  the 
name  of  Rookhmoni  Kooer,  the  benamee 
state  of  things  which  had  commenced  with 
the  OMginal  mortgage  thus  being  continued 
throughout. 

The  plaintiff  further  says  that  Bundhoo 
Lall  died  in  1866,  whereupon  the  profftrty 
came  to  his  widow  Jago  Dai,  and  she  in  1870, 
just  at  the  date  of  the  expiration  of  the 
usufructuary  lease,  sold  the  subject  of  the 
lease  in  two  eight-annas  shares  ;  one  to  the 
plaintiff  in  this  suit,  and  one  to  the  plaintiff 
in  the  next  suit  (No.  296),  which  has  been 
heard  with  this.  If  this  story  is  made  out, 
then  it  seems  pretty  plain  that  the  plaintiff  is, 
as  regards  an  eight-annas  share,  the  represent- 
ative of  the  person  who  leased  the  property 
in  July  1859  to  Himmut  Ram,  and  is  there- 
fore now  entitled  to  recover  that  share  from 
the  lessee,  if  that  lease  or  mortgage  has 
expired. 

The  first  set  of  defendants,  who  represent 
'Himmut  Ram,  maintaijied  that  this  story  is 
altogether  fictitious  ;  that  Rookhmoni  Kooer 
was  a  Brahmin  lady,  who  obtained  this  pro- 


perty   in    mortgage  on    her  own 
foreclosed  it,  and  afterwards  leased  tt] 
that  Bundhoo  Lall  was  only  her  mi 

And,  in  support  of  the  case  thus 
Himmut  Ram  or  his  representatives,  a 
representing  herself  to  be  Rookhmoni 
the  original  mortgagee  and  lessor,  was 
ed  to  intervene  in  the  suit. 

In  this  state  of  things,   of    coarse« 
plaintiff    and    the  intervenor,     Rool 
Kooer,   were  prind^al  parties    to  the 
And  the  question  which  had  to  be  tried] 
whether  or  not  the  original  mortgagee- 
action,  foreclosure,  and  lease  was  eff< 
the  name  of  Rookhmoni  Kooer  for  Bi 
Lall. 

The  plaintiff  brought  the  two 
mortgagors  to  speak  directly  to  this 
and  persons  better  qualified  by  sii 
speak  to  it  could  not  well  be.  Of  cot 
is  possible  to  conceive  that  they  migiitj 
have  been  aware  at  the  time  when 
entered  into  the  mortgage  that  they 
dealing  with  any  other  person  than, 
person  whose  name  was  upon  the 
which  they  had  to  execute.  But  it 
that  they  have  pledged  their  testimi 
the  fact  that  they  knew  that  the  person 
whom  they  were  dealing  was  Bundhoo 
and  not  a  purdanasheen  lady,  Rook) 
Kooer.  We  have  not  had  their  testu 
read  to  us,  neither  is  this  an  occasion 
which  we  have  any  right  to  consider 
testimony  or  the  effect  of  it.  It  is  suffix 
for  us  at  present  to  say  that  the  persons 
came  forward  to  speak  directly  to  fa< 
this  kind,  if  they  are  worthy  to  be  bel 
afford  the  very  best  evidence  that  caa 
adduced  by  the  plaintiff  in  support 
his  case.  The  deeds  bearing  the  name^ 
Rookhmoni  Kooer,  and  all  proc< 
founded  upon  them,  such,  for  instance, 
suit  to  recover  possession  on  foreclosure,] 
no  doubt,  evidence,  so  far  as  they  go,  in  fat 
of  the  person  who  appears  on  the  facoi^ 
them  to  be' the  principal  person  concei 
I.  e.,  Rookhmoni  Kooer,  and  not  immedii 
of  Bundhoo  Lall,  who  is  not  named  ia 
But  this  is  always  the  case  in  all  beni 
transactions  whatever.  And,  if  it  is 
established  that  the  transaction  is  bei 
of  course  the  fact,  that  the  deeds  and 
ceedings  bear  the  benameedar's  xkutntii 
perfectly  consistent  with  the  benamee 
and  is  of  no  essential  weight  on  lbe^9l|li 
side  or  the  other.  Now  we  observe  Aj|j 
the  Judge  has  thought  that  the  facj^  ol^^ 
proceedings  in  the  suit  which  was  bnwgj^j 
recover    possession  on   foreclosore    pf  4^1 
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tg^Re,  appearing  all  to  run  in  the  name 
Itookhmoni  Kooer,  and  of  Bundhoo  Lall 
{tearing  there  as  her  mookhtear,  afforded 
Iji'Btrong  evidence  indeed  that  Rookhmoni 

Ewas  the  principal,  and  that  this  trans- 
was  not  a  benamee  transaction,  as  the 
lent  plaintiffs  allege  that  it  was.  This 
llence  is  no  doubt  worthy  of  much  con- 
ion,  bat,  nevertheless,  it  necessarily 
Ives  the  question  who  the  Rookhmoni 
in  these  transactiSns  really  is,  and  we 
^'Bot  snre,  having  regard  to  the  remarks 
have  jnst  been  made,  that  the  Judge 
dealt  with  it. 

there  is  another   item  of  evidence, 

|ch  the  Jadge  appears  to  have  considered 

ifficient  in   importance    and  value   of 

to  turn  almost  entirely  the  scale  against 

laintiffs,  which,  we  are  of  opinion,  ought 

have  been  used  in  this  case  at  all.    It 

copy  of  an  alleged  original  deposition 

mdhoo  Lall  found  in  the  papers  of  the 

losaie-suit.      It    is    obvious    that    the 

ice  of  the  original  deposition  from  the 

is  a  point  which  ought  first  to  have  been 

id  up  by  unmistakeable  evidence  before 

ling   purporting  to  be  a  copy  should 

been  looked  at  in  the  slightest  degree. 

we  are  told  that  there  is  no  evidence  on 

(Rcord  to  show  how  it  happened  that  the 

paal   deposition,   alleged   to  have  been 

in  this  suit  by  Bundhoo  Lall,  is  missing, 

not   upon  that  record.    There  is  not 

any  evidence  that  Bundhoo  Lall  made 

losition  in  that  suit.     It  is  true  that  the 

:e    states    in    his    judgment    that  the 

»tion  is  burnt;  but  there  is  nothing  on 

record,  as  we  are  told,  which  goes  in  any 

to  establish  that   conclusion  of  fact. 

even,  assuming  that  it  was  satisfactorily 

id,  in  the  opinion  of  the  Judge,  that  the 

[iaa]  deposition  of    Bundhoo  Lall  was 

in  that  suit,  and  was  originally  upon 

record,  and  that  it  was  afterwards  burnt, 

for  that  reason  now  absent  from  the 

1,  it  still  was  incumbent  upon  him  to 

care  that  the  alleged  copy,  which  w&s 

ling   on  the  record  in  the  place  of  the 

lal,  was  not  used  until  it  was  proved  by 

factory  evidence  to  be  a  correct  copy.* 

■Oss  case  it  would  be  necessary  to  show 

it  happened  that  the  original  was  burnt 

yna  lost,  and  how  it  happened  that  a 

was  made  and  put  in  its  place.    One 

icQity,  of  coarse,  suggests  itself  at  once, 

lely,  bow  could  a  copy  have  been  made 

the  original  was  burnt.    It  may  be 

that  the  copy  was  not  put  on  the 

tttttii  the  original  had  been  destroyed. 


And  therefore,  if  it  is  truly  a  copy  of  the 
original,  it  must  be  a  copy  which  was  made 
before  the  original  had  ceased  to  exist. 
Under  what  circumstances  was  it  made,  who 
made  it,  and  how  come  it  afterwards  to  be 
brought  to  replace  the  original ;  all  these 
are  most  important  facts  which  urgently 
required  to  be  cleared  up  before  the  Court  is 
justified  in  looking  at  a  copy- document  of 
this  kind,  and  in  using  it  as  evidence,  affecting 
most  materially  the  interests  of  parties  to 
the  suit.  Nothing  is  easier,  as  is  unfortu- 
nately only  too  clear  from  long  experience, 
than  for  documents  of  a  fictitious  and  false 
character  to  get  among  the  true  papers  of  a 
record,  when  it  is  convenient  to  parties 
interested  in  any  case  that  such  documents 
should  be  there.  And  therefore  it  is  most 
seriously  important  to  the  right  administration 
of  justice  that  pretended  or  professed  copies 
of  documents,  which  are  brought  forward  in 
this  way,  should  be  tested  most  carefully 
before  they  are  made  use  of.  The  Judge 
appears  to  have  been  so  greatly  biased  by 
the  effect  of  this  alleged  copy  that  he  really 
has  given,  so  far  as  appears  from  his 
judgment,  very  much  less  attention  to  the 
rest  of  the  case  than  he  ought  to  have  done. 
He  seems  to  have  lost  sight  of  the  fact  that 
the  plaintiffs  had  produced  the  most  direct 
and  best  testimony  that  could  be  brought 
forward  in  support  of  their  suit,  and  to  have 
abstained  from  looking  into  the  real  character 
of  the  evidence,  or,  what  is  perhaps  more 
important  still,  the  omission  or  non*appear« 
ance  of  evidence  on  the  part  of  the  defend- 
ants. If  the  defendants'  story  is  a  correct 
one,  then  they  have  on  their  side  the  person 
who  was  the  principal  in  the  original 
transaction,  and  who  could,  therefore,  have 
beeli  brought  forward  to  speak  to  what 
actually  then  took  place,  namely,  Rookhmoni 
Kooer  herself.  She  has  not,  however,  been 
called  as  a  witness. 

Again,  the  usufructuary  lease  to  Himmut 
Ram  was  made  only  so  far  back  as  1859. 
Rookhmoni  could  probably,  if  her  story  is  a 
correct  one,  have  proved  by  direct  testimony, 
that  is  to  say,  by  the  testimony  of  persons 
who  took  a  part  in  the  transaction,  and  who 
had  the  handling  of  the  money,  what  became 
of  the  consideration  for  that  usufructuary 
lease,  who  received  it,  who  used  it,  and  who 
had  the  benefit  of  it.  All  this  seems  to  be 
absent  from  the  case  of  the  defendants.  But 
the  Judge  has  made  no  remark  upon  it,  and, 
in  fact,  we  may  repeat,  he  seems  to  have' 
given  very  slight  attention  to  that  side  of 

the  case.    Although,  again,  Himmut  Ram  ia   ' 
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dead,  there  are  Dindyal  and  other  persons 
who  represent  the  ticcadar,  and  who  for 
some  time  past  have  been  in  possession,  and 
might  have  been  expected  to  give  valuable 
testimony  to  the  facts  bearing  upon  the  true 
nature  of  the  usufructuary  mortgage,  and 
who  were  the  real  parties  concerned  in  it. 
But  none  of  these  persons  have  come  forward 
to  give  their  testimony.  In  a  case  of  this 
kind  it  would  seem  that  documents  must  be 
comparatively  of  the  slightest  value.  Evi- 
dence of  persons  who  actually  were  active 
in  and  conducting  these  different  affairs,  i'.  ^., 
the  different  mortgage-transactions,  is  of  the 
most  value.  By  confronting  them,  and  by 
proper  cross-examination  of  them,  the  Court 
might  be  placed  in  the  safest  way  to  arrive 
at  the  real  state  of  facts. 

In  this  view  of  the  trial  which  has  taken 
place  in  the  Court  below,  we  think  we  must 
reverse  the  decision  of  the  Lower  Appellate 
Court,  and  send  back  the  case  to  that  Court 
for  re*  trial. 

If  the  Judge,  to  whom  this  will  go  back 
on  remand,  should,  on  consideration  of  the 
record,  find  it  necessary  to  exercise  the 
powers  which  he  has  under  sections  354 
and  355  of  the  Civil  Procedure  Code,  he 
will  be  at  liberty  to  do  so. 

Costs  will  abide  the  event. 


The  nth  February  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AT/ ,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
yuttge. 

Appellate  Court— Reasons— Special  Appeal. 

Case  No.  1790  of  1873. 

Special  Appeal  jrom  a  decision  pcLssed  by 
the  Additional  Subordinate  Judge  of 
Backergungey  dated  the  ai^th  June  iSjj^ 
reversing  a  decision  of  the  Additional 
Moonsiff  of  Dukhin  Shabazpore^  dated 
the  Jth  December  i8j2. 

Sbumshurooddy  (Defendant),  Appellant, 

versus 

Jan  Mahomed  Sikdar  (Plaintiff),  Respondent, 

Baboo  Amarendro  Nath  Chatterjee  for 

Appellant. 

"Baboo  Doorga  Mohun  Doss  for  Respondent. 

neral  rule  can  be  laid  down  as  to  when  the  reap 


No 
•ons 


>  flrenerai  ruie  can  oe  laia  aown  as  10  wnen  tne  reap 
sSDuld  be  stated  by  an  Appellate  Court  for  beUcviog 


one  set  of  witnesses  rather  than 

sion  of  a  Lower  Appellate  Court  to 
not  a  ground  for  special  appeal 

Couch,   C.y. — In  this   case   the 
dinate    Judge    has    said,   speaking 
kobala  produced  by  the  plaintiff, 
registered    one,  and   It   is  proved 
evidence  of  witnesses  that  the 
money  was  exchanged,  and  thattbel 
executed,  while  the  vendor,  M< 
was  in  possession.  *  Upon  that 
plaintiff  would  be  entitled  to  succeed  ;1 
the  defendant's  kobala  was    not 
and  there  is  no  finding  in  the  cm 
to  the  finding  that  the  vendor»at  the 
the  plaintiff's  kobala,  was  in  , 
therefore  the  defendant  was  not 
objected    in    this    special    appeal 
several  grounds  which  are  not 
special    appeal    at  all,  but    are 
intended  to  induce. the  Court  to 
the  case  as  a  regular  appeal)  that  the 
dinate  Judge  should  have  given 
factory  reason  for  reversing  the 
the  first  Court  instead  of  a  bare 
that  the  witnesses  of  the  piMntiff 
that  his  vendor,  while  in  possesaon, 
property  to  him. 

The  use  of  the  word 
certainly  not  justifiable,  because  the 
dinate  Judge  being  the  Conrt  of  final 
upon  the  facts,  he  has  to  determine 
his  reasons  are  satisfactory  or  not.    It| 
a  question  of  law  whether  the 
a  Judge  may  have  for  beHering  ooaj 
witnesses  more  than  another  are  satii 
to  the  Court  of  appeal.    He  has  to 
the  question  of  fact,  and  putting  in  tl 
"satisfactory"  is  improper  and 
beside  the  question  which  can  be  nii 
special  appeal. 

Then  the  only  question  is,  was  it  m 
for  the  Subordinate  Judge,  when  he 
the  witnesses  for  the  plaintiff  who  dt 
to  the  payment  of  the  consideration-i 
for  the  kobala  and  to  the  vendor 
that  time  in  possession,  to  give  his 
for  doing  so.  I  am  not  aware  of  any  d^ 
of  this  Court  which  has  gone  to  that 
and  none  has  deen  produced.  It 
me  that  it  is  impossible  to  lay 
general  rule  as  to  when  the  Coaxt 
consider  that  the  reasons  for  a 
finding  by  the  Lower  Appellate  Cotiit  i 
stated.  There  may  be  many  cases  ii 
the  omission  to  state  the  reasons  woiMi 
the  judgment  so  unintelligible  that  tkia^ 
could  not  pronounce  any  <q>inioo 
ther  it  was  right  in  laiw.    In  such  a 
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■Id  no  doubt  require  ihc  reasons  lo 

But  there  may  be  cases  in  which 

1  would  not  think  it  necessary  to 

.  Justice  Milter  and 

Ainslie    in    the    case     in     i6 

»rter.  page  1 5,  express  themselves 

This  does  not  appear  lo  mc 

1  which  we  need  reqnire  the 

l^ch  the  Judge  had  tor  believing 

iS'switnesses  rather  than  the  (iefend- 

i  to  be  Sated.     I  would   not 

fe  special  appeals  to  be  brought  on 

lad,  and  lay  down  a  rule  that  when- 

tdge  of  an  Appellate  Court  thinks 

Kt  of  witnesses  Is  trustworthy,  he 

Htb  give  his  reasons  for  it.     He  may 

^ong  and  a  just  opinion  on  the  sub- 

^fae  looks  at  the  whole  oj  the  case. 

consider  that  in  this  case  it  is  neces. 

nd  the  case  back  to  him  to  state 

elieved  this  evidence. 

jwal  must  be  dismissed  with  costs. 

(  y. — I  am  of  the  same  opinion, 

Mssible    to    lay   down  any  general 

■  la  the  case  which   was  referred  to 

il  was  sitting  as  a  single  Judge, 

inces  were  peculiar.     There  the 

•  no  reasons  whatever  for  reversing 

i  well-considered  judgment  of  the 

I'uid  I  felt  il  impossible  to  come  to 

viihout  having  those  reasons 

ftThat     was    the     reason     why    the 

iFremand  was  made  in  that  case.     In 

*  1  concur  with  the   learned  Chief 

Ihinissingthe  appeal,  as  no  reasons 

hwhjr  the  case  shoulil  be  remanded. 

[jThe  iilh  February  1874. 

m'bie  J.  B.  Phear  and  G.  U    Morris, 

Judges. 
ntion  Award-~Act  VIII.  of  1S59,  ss. 
312  &  32& 

Case  No.  S?  of  1S73. 
\Appeal  from  a  decision  passid  by 
%e^<    0/   Bhaugulpore,     dated   the 
'S73- 
itePatrick  (Plaiaiifl),  Appellant, 

versus 

inaghlen  (Defendant),  Respondent. 

t  P.  Evans  and  Baboos    Unnodii 

iS^nerJee  and   Mo/iesk    Chunder 

p^for  Appellant. 

leeate- General  for  Respondent. 

«■  the  ordei   of  a    Moonsiff  quashing 


W  tMoA  subsists   i 


inJini 


vird  between 


^  PAear,  7.— I.N  this  suit  the  plaimiff,  Mr. 
Fit z Patrick,  claimed  to  recover  possession  of 
ihe  entire  16  annas  of  a  certain  mouzah 
Tahai,  from-  which  he  said  he  had  been 
wrongfully  ousted  by  the  defendant,  Mr. 
Macnaghien.  There  is  no  doubt  that  Mr. 
Macnafthten  did  turn  him  out  of  possession  of 
this  mouzah  Tahai,  and  that  up  to  the  time 
when  that  event  look  place  Mr.  FitzPatriok 
hait  been  holding  the  mouzah  under  a  lease 
which  ho  obtained  from  the  superior  pro- 
prietor. Moreover,  this  lease  is  still  anb- 
sisiing  and  is  in  iull  force. 

The  only  question  then  in  this  case  is  that 
which  arises  on  tlie  defence  of  Mr.  Mac- 
naghten  in  this  shape — namely,  whether  a. 
certain  award,  which  he  says  has  been  made 
between  Mr.  FiizPairick  and  himself  by 
arbitrators  duly  authorized  for  the  purpose, 
had  the  effect  of  transferring  the  right  to 
the  possession  of  this  mouzah  Tahai  from 
Mr,  FitzPatrick  to  Mr.  Macnaghien,  and  so 
justified  the  taking  of  possession  of  the 
mouzah  by  Mr.  Macnaghien,  which  is  the 
act  complained  of  by  Mr.  FiuPatrick. 

We  have  had  the  papers  which  purport  to 
be  the  submission  by  these  two  gentlemen, 
Mr.  FiizPatrick  and  Mr.  Macnaghien,  of 
certain  subjects  of  dispute  to  arbitrators, 
translated  ;  and  hive  given  our  best  attention 
to  all  the  proceedings  connected  with  this 
matter.  And  it  appears  lo  us  that  ihe  sub- 
mission to  arbitrators  was  clearly  made 
through  the  Moonsifi's  Court  under  section 
312  or  326  of  die  Civil  Procedure^ Code, 
There  was  a  suit  pending  between  these  two 
gentlemen  in  the  Court  of  the  Moonsift. 
Ani  apparently  also  there  were  other 
matters  of  liispuic  existing  between  them 
than  that  which  was  involved  in  this  suit. 
Amongst  other  subjects  of  dispute  there 
seems  to  have  been  some  question  pending 
between  the  same  parlies  in  a  second 
suit,  the  proceedings  of  which  we  have  not 
seen.  In  this  state  of  things  the  parties 
to  the  first-mentioned  suit  before  the 
JToonsiff,  applied  to  have  the  subject  of  that 
suit  and  of  the  uther  suit,  and  possibly  other 
matters  of  dispute  as  well,  referred  to  the 
arbitration  of  persons  named  in  the  applica- 
tion.    And  the  Moonsiff  granted  the  applica- 

This  was  either  a  good  submission  of  the 
subject  of  the  suit  before  the  Moonsiff  unde.- 
section  312,  or  it    was  a  good    submission 
full  force.'the  award    under    section    3:6   of   matters  of   dispute    - 
41-ft 
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between  the  parties.  And  it  follows  that 
under  the  various  provisions  of  Chapter 
VI.  of  the  Civil  Procedure  Code,  the  Moonsif! 
was  from  that  time  forward  vested  with  the 
jurisdiction  to  control  and  to  direct  the 
proceedings  of  the  arbitration.  He  did  so, 
and  we  find  that  upon  the  award  of  the 
arbitrators  being  eventually  brought  in  due 
course  under  his  notice,  and  being  objected 
to,  he  set  it  aside. 

Under  these  circumstances,  we  think  that 
there  is  in  law  no  award  existing  which  is 
binding  between  these  parties.  If  the  Moon- 
sif! has  committed  an  error  in  setting  aside 
the  award,  the  person  who  is  aggrieved 
thereby  has  a  regular  course  open  to  him 
provided  by  this  Chapter  of  the  Civil  Pro- 
cedure Code  for  setting  the  Moonsiff  right. 
But  as  long  as  the  order  of  the  Moonsilf 
quashing  the  award  subsists  in  full  force,  it 
seems  to  us  that  there  cannot  be  said  to  be 
an  award  binding  between  the  parties  in 
existence.  And  this  conclusion  disposes  of 
the  suit  in  favour  of  the  plaintiff.     - 

But  we  think  it  right  to  add  that,  even  if  it 
could  have  been  successfully  maintained,  as 
the  learned  Advocate-General  contended  be- 
fore us  in  this  case,  that  the  award  upon  which 
the  defendant  relies  is  an  award  in  a  private 
matter  made  between  the  parties,  and  one 
that  the   Moonsiff  had   no    jurisdiction  to 
interfere  with,  still  we  should  not  be  satisfied 
on  the  evidence  before  us  that  it  had   the 
effect  of  giving  Mr.  Macnaghten  a  valid  right 
in  law  to  claim  from  the  plaintiff  the  posses- 
sion of  this  mouzah.     The  submission   to 
arbitration  is  in  itself  exceedingly  vague:  it 
is  almcftt  impossible  to  gather  from  it  what 
was   the  nature  of  the  dispute  between  the 
parties   relative   to    boundaries   which     was 
submitted  to  the  arbitrators,  or  the  principles 
upon  which  it  would  fall  to   the  arbitrators 
to  decide  this  dispute.     And  further,  there 
appears  to  be  no  consideration  of  any  kind, 
proceeding  from  Mr.  Macnaghten,  to  be  a 
foundation  ior  an  obligation  on  the  part  of 
Mr.   FitzPatrick   to   assign   or   sub-let  this 
mouzah  to  Mr.  Macnaghten.  In  oiher  words, 
there  is  really  no  sound  basis  at  all  upon 
which   Mr.  FitzPatrick  could  be  .compelled 
in  law  to  transfer  his  right  of  possession  and 
enjoyment  of  this   mouzah   to  Mr.     Mac- 
naghten. It  was  a  pure  matter  of  expediency 
between  the  parties ;  and  if  Mr.  FitzPatrick 
declined  to    carrv    out    any    arrangement, 
supposing  there  had  been  any,  to   transfer 
this  to  Mr.  Macnaghter>s  there  has  not  been 
made  apparent  any  consideration  for  such  an 
arrangement  or  any  ground  of  obligation 


upon  which  he  could  be  compelled  hf  fit^ 
of  law  or  in  equity  to  assign  the  m< 

We,  therefore,  on  the  whole,  are  of 
that  in  whatever  aspect  the  case  be  look< 
the  decision  of  the  lower  Court  is  wrong- 
must  be  reversed. 


The  plaintiff  will  have  a  decree  fa 
possession  of  the  mouzah  with  costs  in. 
the  Courts. 


The  nth  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  M< 

Judgei. 

Documents—Secondary  Evidence. 

Case  No.  488  of  1873. 

Special  Appeal  from   a  decision  passet' 
the  First  Subordinate  Judge  of  Bham^ 
pore,    dated    the     14th    December     a 
reversing  a  decision   of  the'  Moonsif 
Begooserai,    dated    the    26th    Septi 
i8y2. 


Asraan  Singh  and  others  (Plaintiffs), 
Appellants^ 

versus 

Doorga  Roy  and  others  (Defendants), 
Respondents. 


Mr.  M.  Z.  Sandel  for  Appellants. 

Mr.  R.  T,  Allan  and  Baboo  Kalee  KiSi 
Sen  for  Respondents. 


1 


Where  a  document  is  named  by  a  plaintiff  as  fl| 
best  evidence  in  his  favour,  he  ougrht  not  in  its  absead 
to  be  allowed  to  give  any  other  evidence  until  tb^ 
document  is  accounted  for.  , 

Phear,  J, — We  think  that  we  ought  ootd 
special  appeal  to  disturb  the  judgment  of  die 
Lower  Appellate  Court.  The  case  put  fonrara 
by  the  plaintiff  made  it  incumbent  nponUlB 
to  establish  first  that  there  was  a  partition  d 
the  bamboo-clump  between  him  and  the  d^ 
fendantin  the  year  1267;  and,  secondly,  tH 
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^bamboos,  which,  he  says,  were  cut  down 
defendant,  were  bamboos  falling  within 
and^ries  of  the  portion  of  the  bamboo- 
p  which  was  allotted  to  him  on  partition. 
it  is  part  of  his  case  that,  on  the  occa- 
of  the  partition,  a  written  phauthun- 
was  agreed  upon,  which  would  of  course 
exactly  the  boundaries  between  the 
of  the  plaintiff  and  the  defendant  in 
bamboo-clump.  The  plaintiff  does  not, 
ver,  produce  this  J>hautbundee,  and  he 
almost  entirely  upon  oral  testimony 
to  show  that,  since  the  partition  in 
he  has  had  actual  possession  of  the 
n  of  the  bamboo-clump  which,  he  now 
1,  the  defendant  has  invaded  by  cutting 
the  bamboos. 

e  defendant,  on  the  other  hand,  produced 
es  to  show  that  this  portion  of  the 
iboo-clump  was  in  his  possession,  and  not 
the  possession  of  the  plaintiff.  The 
rdinate  Judge  plainly  had  the  whole  of 
evidence  before  him,  because  he  refers  to 
some  detail  in  his  judgment;  and  he 
esses  his  opinion  that  the  evidence  of 
defendant  with  regard  to  possession  is  in 
way  credible,  and  the  evidence  of  the 
iff  in  that  respect  is  not  credible,  is  not 
\j  to  be  received  or  relied  upon.  While 
says  this,  he  no  doubt  gives  as  some  reason 
his  conclusion  that  there  are  three  great 
sof  improbability  apparent  in  the  plaint- 
case.  And  it  is  on  this  appeal  complained 
he  has  erred  in  raising  these  particular 
ences  of  improbability  against  the  plaint- 
But,  without  dwelling  upon  this,  we 
erve  that  the  Subordinate  Judge  also  says 
lat,  according  to  the  case  of  the  plaintiff 
hnself,  **ihe  documentary  evidence  of  a 
iautbundee  is  required."  And  we  think 
Bs  is  perfectly  just.  Indeed,  strictly  speak- 
Ig,  the  best  evidence  in  this  case  of  the 
Oundary  line  which  separated  the  portion  of 
he  clump  belonging  to  the  plaintiff  from  the 
Ortion  of  the  clump  belonging  to  the  defend- 
h^  by  his  own  account,  is  the  phaut- 
^ndety  and  he  ought  not  to  have  been 
Bowed  to  give  any  other  evidence  of  the 
bandar}'  until  this  document  was  accounted 
w.  He  has  not  even — we  are  told  by  the 
i^ned  pleader  who  appeared  for  the 
cspondent — called  upon  the  defendant  to 

f  lace  this  document,  although  he  now  says 
document  is  in  the  hands  of  the  defend- 
E^   This  being  so,  he  ought  not  to  succeed 
^e  case  upon  the  materials  which  he  has 
Moced  in  Court. 

U^jB^  therefore,  think  that  the  appeal  must 
KdisiBissed  with  costs. 


The  12th  February  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt., 
Chief  Justice^  and  the  Hon'ble  Louis  S. 
Jackson  and  C.  Pontifex,  Judges, 

High  Courts  Act,  s.  15— Appeal  to  Privy 

Council. 

Appeal  under  section  1  $  of  the  Letters 
Patent  against  the  decision  of  the 
Honble  VF.  Markby,  dated  the  14th 
August  1873,  ^^  -^"^^  ^^'  n^  of  iSyjt 
connected  with  Privy  Council  Appeal 
No,  12  of  i8yj, 

'  Girdharee  Singh  (Petitioner),  Appellant^ 

versus 

Hurdoy  Narain  Sahoo  (Opposite  Party), 

Respondent, 

The  Advocate*  General  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

Orders  made  by  the  Hifl^h  Court  under  s.  15  of 
the  High  Courts  Act  are  subject  to  an  appeal  to  Her 
Majesty  in  Council. 

Couchf  C.y, — This  is  an  appeal  from  an 
order  of  Mr.  Justice  Markby  made  in    the 
Privy  Council  Appeal  Department,  admitting    * 
an  appeal  to  Her  Majesty  ia  Council  from  an 
order  made   by   a   Division   Bench   of  this 
Court.     It    appears    that,    on   the    23rd  of 
November  1872,  Girdharee  Singh  presented 
a  petition  to  this  Court,  praying  that  an  order 
of  the   Subordinate  Judg^e   of  Bhaufulpore 
should  be  set  aside.     The  petition  set  out 
the   facts  of  the  case  as  alleged   by    the 
pefltioner.y  It  did   not  conclude   with   any 
formal  prayer  that  the  sale,  which  was  the 
subject-matter  of  the  dispute  between   the 
parties,  should  be  confirmed,  but  the  Division 
Bench,  consisting  of  Mr.  Justice   Kemp  and 
Mr.  Justice  Glover,  granted  a  Rule  calling 
upon  the  opposite  party  *'  to  show  cause  why 
the  order  of  the  Subordinate  Judge,  dated 
the  Qth  of  November  1872,  reversing    the 
sale  held  on  the   iQih  of  September  1872, 
should  not  be  set  aside,  and  the  said  sale 
confirmed." 

In  obedience  to  this  rule,  which  was  dated 
the  14th  of  December  1872,  the  parties 
appeared,  and  the  case  was  heard  before  Mr. 
Justice  Kemp  and  Mr.  Justice  Pontifex,  on 
the  I  ith  of  March  1873,  when  it  was  orderecf 
that  the  order  of  the  Subordinate  Judge 
setting  aside  the  sale  should  be  reversed,  and 
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the  sale  confirmed.  The  facts  of  the  case| 
and  the  grounds  of  this  decision  are  fully 
stated  in  19  Weekly  Reporter,  page  227. 
It  was  from  this  order  that  Mr.  Justice 
Markby  gave  leave  to  appeal  to  Her  Majesty 
In  Council. 

It  is  now  objected  that  the  order  of  the 
nth  of  March  is  not  subject  to  an  appeal  to 
Her  Majesty  in  Council. 

The  case  came  before  the  learned  Judges, 
apparently,  under  the  power  which,  it  has 
been  considered,  is  given  to  the  High  Court 
by  the  15th  section  of  the  High  Courts 
Act,  to  annul  or  reverse  the  decisions  of 
Courts  subject  to  its  appellate  jurisdiction, 
where  the  Court  considers  that  there  is  a 
want  of  jurisdiction,  or  the  jurisdiction  has 
been  exceeded.  If  the  Court,  when  it  made 
the  order  of  the  1  ith  of  March,  had  simply 
exercised  the  power  of  annulling  or  revers- 
ing the  order  of  the  Subordinate  Judge,  the 
case  would  have  gone  back  to  him ;  and  it 
would  follow  from  the  decision  of  this  Court 
that  he  would  have  confirmed  the  sale.  His 
order  confirming  the  sale  would  have  been 
subject  to  an  appeal  to  this  Court,  and  the 
order  of  this  Court,  assuming  that  the 
subject-matter  was  of  the  appealable  value, 
would  have  been  subject  to  an  appeal  to  Her 
Majesty  in  Council.  Instead  of  this  course 
being  adopted,  the  present  appellant  took  a 
rule  calling  upon  the  opposite  party  to  show 
cause  why,  not  only  the  order  of  the  Subor- 
dinate Judge  should  be  reversed,  but  why  the 
sale  should  not  be  confirmed,  and  allowed  that 
rule  to  be  made  absolute.  In  fact,  the 
position  which  he  takes  is  that,  while  he 
seeks  fb  have  the  benefit  of  the  order  of  this 
Court  confirming  the  sale,  he  contends  that, 
there  can  be  no  appeal  to  Her  Majesty  in 
Council  from  it,  as  it  was  not  made  by^he 
High  Court  on  appeal  within  the  meaning  of 
the  clause  in  the  Charter  which  gives  this 
appeal.  \Ve  think  that  havmg  as  it  were 
asked  the  Court  to  make  the  order  confirming 
the  sale,  he  cannot  now  be  allowed  to  say 
that  it  was  not  an  order  made  on  appeal  by 
this  Court.  It  was  only  by  this  Court  acting 
as  on  an  appeal  to  it  that  such  an  order 
could  be  made.  By  the  appellant's  own  act 
and  consent,  a  procedure  has  been  adopted  in 
which  this  Court  has,  as  a  Court  of  appeal, 
confirmed  the  sale  without  the  intermediate 
step  being  taken  of  sending  the  case  back  to 
the  Subordinate  Judge  by  whom  the  sale 
would  have  been  confirmed,  and  then  there 
might  have  been  an  appeal  to  this  Court. 
We  think,  under  those  circumstances,  it  is 
not  open  to  the  appellant  to  contend  that  this 


is  an  order  which  was  not  made  on 
and  therefore  does  not  come  within  the 
clause  of  the  Charter. 

Although  it  may  not  be  necessary  in 
case  to  decide  the  general  question 
orders   made  by  the  High   Court,    in 
exercise  of  the  supposed    power  whi<:fa 
conferred  upoiv  it  by  the  1 5th  section  of 
High  Courts  Act,  are  subject  to  appeal 
the  Queen  in  Council,  we  are  pre]^ 
say  that  we  think  tlfty  do  come  within 
39th  clause.     We  mean  that,  if  they  are 
strictly  within  the  words,  they  are  within 
intention  of  it.     This  Court  is  asked, 
the  power  which  it  is  supposed  to  hai 
reverse  or    annul  a  decision   of   a 
subordinate  to  it  on  account  of  a  def< 
law — a  want  or  an  excess  of  jurisdiction. 
some  cases  the  Court  has  gone  beyond 
in  the  grounds  upon  which  it  has  acted. 
is  true  that  the  case  does  not  come 
the  Court  in  the  form  of  an  appeal,  el 
regular  or  special ;  but  the  effect  of  wl 
done  by  the  Court  in  cases  of  this  descri] 
is  the  same  as  if  the  order  had  been  rei 
on  an  appeal.     If  the  Court  is  to 
this    power  under  the   15th  section  of 
High   Courts  Act,  we   think  the   won 
the  39th  clause  in  the  Charter  should  be 
strued  liberally,  and  so  as  to  give  the 
against  whom  the  decision  of  the  High 
is   a  right  of  appeal  to    Her   Majesty 
Council :  provided  of  course  that  the  snbji 
matter  is  of  sufficient  value.     The  words 
*'  From  any  final  judgment,  decree,  or 
the  said  High  Court  of  Judicature  at 
William  in  Bengal  made  on  appeal. '"     If' 
look  at  the  substance,  the  real   resalt  of 
proceeding,  the  effect  which  it  has,  we 
it  ought  to  be  considered  within  the  ii 
tion  of  these  words.    This  opinion  does 
so  far  as  our  decision  in  this  case  goes,  • 
with  the  decision  of  the  Full  Bench  is 
Weekly    Reporter,    Full     Bench     Ri 
page  1.     There  the  order  was  made 
application    for    a    review.     Whether 
decision  be  a  sound  one  or  not,  and  wl 
it  would  be  upheld  by  the  Judicial  Comi 
of  the   Privy   Council,   it  is   not  ne< 
now  to  consider.  •  The  present  case  is 
different  description ;  and,  for  the 
which   we   have  given,  we  think  that 
made  by  the  Court  under  clause  15  oC 
Act  of  Parliament  ought  to  be  subjo^ 
appeal  to  Her   Majesty  in  Council. 
result,    therefore,   is    that  we  dismiK 
present  appeal  with  costs. 

Mr.  Justice  Jackson,  who  is  not  aUe  Vti 
present  to-day,  concurs  in  this  jndgnirtiifefli' 
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The  12th  February  1874. 
Present : 


(»Han*ble  J.  B.  Phear  and  G.  G.  Morris, 
f*  yudges. 

Registered  Documents—Evidence. 

Case  No.  833  of  1873. 


\ 


\l  Appeal  from  a  decision  passed  by  ike 
xciaiing  Additional^  J udge  of  Tirhoot, 
*d  the  i^ih  December  16^2^  reversing  a 

HOn  of  the  Moonsiff  of  J^urbhangah^ 
the  jM  yuly  1872, 

likh  Fjez  Ali  (Plaintiff),   Appellant, 

versus 

icdee  Singh  and  others  (Defendants), 
Respondents. 

taboo  Boodh  Sen  Singh  for  Appellant. 
}o  Doorga  Doss  Dull  for  Respondents. 

circumstance  that  a  cepy  of  a  document  has  been 
ed  from  the  ofifice  of  a  t^gistrar  of  Deeds  does  not 
that  registered  document  evidence,  or  render  it 
ive  a^inst  the  persons  who  appear  to  be  affected 
terms. 

"^bear^  J, — The  Lower  Appellate  Court 
case   placed    its   judgment  almost 
I7  upon  tbe  foundation  afforded  by  the 
of    a    certain    potcah    bearing    date 
20th  March  1869.     The   Judge  says: 
:r  hearing  the  arguments  adduced  on 
sides,  1  cannot  concur  with  the  Moon- 
in  the  decision  at  which  he  has  arrived, 
it  is  very  clear  to  me  from  a  copy  of 
pottah  dated  25th  March  1869,  obtained 
the  Registrar's  office,  and  therefore 
valuable  as  the  original  deed,  that  it  was 
Lwn  up  during  the  term  and  before  the 
nry    of    the     first    pottah    dated    25  th 
February    1868.    If  there  had    been    no 
:hange    the  second  pottah  would   not 
ive  been  required,  but  its  terms  prove  the 
ichange,  so  discussion  is  pseless.    The 
pottah  should   have  been   destroyed 
then  the  second  was  executed.    This  was 
done.    And     unfortunately    for    the 
Eendant,  the  plaintiffs  took  advantage  of 
oversight,  which  has  enabled  him  to 
ic    into    Court    in  the    way    he    has, 
lerwise  he  would  have  had  no  excuse  for 
for  land  of  which  he  was  not  in 
^ssion,  and  no  amount  of  witnesses  can 
rove  dispossession  when  possession  did  not 
!«ist." 

iin  6dier  words,  inasmuch  as  the  plaintiff 
'^tain  possession  of  land  which  he 


says  he  obtained  by  virtue  of  a  pottah  dated 
25th  February  1868,  and  had  all  along 
maintained  possession  of,  while  it  is  proved 
by  a  subsequent  pottah  of  the  25th  March 
1869  that  at  that  date  he  gave  up  possession 
of  the  first  land  and  took  possession  instead 
thereof  of  some  other  which  was  not  the  subject 
of  suit,  therefQre  the  plaintiff's  case  falls  to 
the  ground.  The  Judge  was  of  opinion  that 
this  copy  pottah  was  completely  proved,  and 
that  it  followed  from  it  that  after  the  25th 
March  1869  the  plaintiff  could  not  be  in 
possession  of  the  land  for  which  he  had  taken 
other  lands  in  exchange,  and  therefore  no 
amount  of  witnesses  could  prove  subsequent 
dispossession  from  it  when  no  possession 
existed.  But  the  reception  of  this  copy  pottah 
as  evidence  in  the  case  was  objected  to  by 
the  plaintiff  in  the  first  Court.  And  the  first 
Court  found  that  the  defendant  (first  party) 
and  his  vendees ''  colluded  witb  each  other  to 
"  release  the  property  from  the  ticca  encum- 
'*  brance  of  the  plaintiff,  and  therefore  got  up 
''the  second  lease  without  the  knowledge 
''of  the  plaintiff,  and  he,  Brij  Beharee 
"  Singh,  himself  got  the  said  case  registered 
'*  by  his  own  admission.  Hence  such  pottah 
"cannot  render  the  plaintiff's  lease  null  and 
"void." 

This  amounts  to  a'distinct  finding  by  the 
first  Court  that  this  copy  pottah  was  not  proved 
to  be  the  copy  of  any  instrument  accepted 
by  the  plaintiff,  and  therefore  was  not  evidence 
in  the  case  against  him.     This  being  so,  it  is 
quite  clear    that  the   Judge  was  wrong  in 
treating  this  copy  pottah  as  valid  evidence 
against  the   plaintiff,  without  first  inguiring 
and  determining  whether  it  really  was  proved 
and  made  evidence  against  the  plaintiff  by 
legitimate   testimony.      He  no  doubt  says 
that  it  is  a  copy  "  obtained  from  the  Regis- 
trar's office,  and  therefore  as  valuable  as  the 
original  deed."     If  he  means  to  say  that 
such  a  copy  may  be  used  against  any  person 
who  appears  to  be  affected  by  its  terms,  and 
who  does  not  admit  it,  without  any  proof 
whatever,  then  he  is  very  clearly  wrong.     It 
is  in  the  power  of  any  one  who  is  dishonestly 
minded    to    get    any    document    whatever 
registered    in    the    Registry    oflice.     And 
although  a  copy  which  is  produced  from  that 
office  may  with  some  probability  be  generally 
taken  as  a  correct  copy  of  some  document 
registered  in  the  office,  this  circumstance 
does  not   make  that  registered   document 
evidence,  or  render  it  operative  against  th«j 
persons  who  appear  to  be  affected  by  its 
terms.  A  document  registered  in  and  brought 
from  a  public  Registry  office  requires  to  be 
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proved  when  it  is  desired  that  it  should  be 
used  as  evidence  against  any  party  who  does 
not  admit  it,  quite  as  much  as  if  it  came  out 
of  private  custody. 

*We  think,  therefore,  that  the  judgment  of 
the  Lower  Appellate  Court  as  it  at  present 
stands  cannot  be  supported.  The  decision, 
therefore,  of  the  Court  below  must  be 
reversed,  and  the  case  sent  back  to  it  for 
re-trial. 

The  costs  of  this  appeal  will  abide  the 
event. 


The  i3ih  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G  Morris, 

Judges, 

Cause  of  action— Jurisdiction. 

Case  No.  864  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  2nd  April 
/<?7J,  reversing  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the  i$th 
February  i8*j2. 

Hunger  Meah  (PlaintiflF),  Appellant, 

versus 

Luchmee  Narain  Singh  and  others 
(Defendants),  Respondents, 

Mr.  R.  K  Twidale  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Taruck 
Nath  Sen  for  Respondents. 

In  a%uit  for  a  decree  to  set  aside  a  mortfrage-bond 
and  a  decree  between  other  parties  in  another  district,  in 
which  plaintiff  alleged  collusion  between  those  parties 
with  a  view  to  injure  him,  and  that  his  property  had^een 
attached  in  execution,  it  was  held  that  plaintiff  had  no 
cause  of  action  to  support  the  decree  which  he  sought. 

Phear,  J, — Although  we  are  not  prepared 
to  agree  with  the  judgment  of  the  Lower 
Appellate  Court  in  all  particulars,  we  think 
that  the  Judge  was  correct  in  his  opinion 
that  the  plaintiff  could  not  rightly  obtain  a 
decree  upon  his  present  plaint.  After  set- 
ting out  the  principal  facts  of  the  case,  the 
Judge  says  :  *'  The  appellant,"  that  is,  the 
defendant  in  the  suit  and  the  appellant  before 
the  Judge,  "  urged  in  appeal  that  the  plaint- 
"  iff  should  have  sought  his  remedy  in  the 
"district  of  Tirhoot,  under  section  290, 
'*  Act  Vlll.  of  1859,  and  I  think  this  con' 
"  tention  is  a  good  one,  and  that  as  his  cause 
'*of  action  arose  in  Tiirhoot  by  the  bond 
"  being  executed  and  the  decree  being  passed 
"in    that  district,    that    his    proper    legal 


"  remedy   is    to    be    sought    also    in 
"  district,  and  that  the  Sabordinate  Ji 
"  had  no  jurisdiction  to  give  the  decree 
"  is  now  sought  to  set  aside." 

The  substance  of  the  plaint  is  thai 
two  defendants  have  colluded   tog^etfaeri 
the  purpose  of  injuring  the   plaintiff, 
with  that  view  concocted  a  mortgage- 
upon  which  one  of   them  has  got  a  di 
against  the  other  iiLthe  Tirhoot  Conn 
sale  of  the  plainiifis  property   which 
the    district    of    Sarun.     And    the  ph 
says  that  in  furtherance  of  this  design^ 
property  has  been  attached  and  an  ordi 
its  sale  has  been  made.     He  goes  on  to : 
a  remedy  that  the  bond  and  the  decree 
was  made  upon  that  bond  in  the  Ti 
Court    should    be    set   aside    as    coUi 
and  fraudulent. 

If   his  case   had   been    simply   that 
defendants  had    in  this  particular   m^ 
fraudulently  endeavoured  to  injure  him, 
had  as  a  step  to  that  end  wrongly 
his    property,    the    cause    of    action 
described  would,  we  think,   unqaestioi 
have  fallen  within  the  district  in  which 
property   lay,   namely,   the    Sarun    di 
But  in  that  case  the  proper  remedy  for 
plaintiff  to  ask  was  that  his  property  si 
be  protected  either  by  a  declaration  tbi 
was  not  liable  to  be  sold  under  the  di 
between  the  two  defendants  or  by  some 
form  of   injunction.     But  unfortunately 
plaintiff  does  not  appear  to  have  made 
attachment  of  his  property  a  prominent 
of  his  cause  of  suit,  and  he  has  not  askedj 
express  terms    for    a    remedy    which 
protect  that  property :    he    has    sought 
obtain  a  decree  that  the  bond  and  the  d< 
in   the  Tirhoot  Court,  each  of  which 
between  other  parties,  should  be  set  aside. 

It  is  perfectly  clear  that  he  has  no  cai 
of  action  which  will  justify  a  remedy  of 
kind.  He  does  not  show  that  he  is  din 
affected  under  the  names  of  either  of 
defendants  in  the  bond  or  in  the  decree, 
consequently  he  could  have  no  right  to 
that  either  the  bond  or  the  decree  should 
set  aside  as  between  those  parties. 

Viewing  his  plaint  in  this  light,  it 
to  us,  not  that  he  has  brought  his  suit 
wrong  Court,  but  that  he  has  brought 
suit  upon  a  cause  of  action  which  is  not 
sufficient  cause  of  action  to  support 
decree  which  he  seeks.  We  have  alreadfi 
said  that  if  he  had  made  the  attachment  oj 
his  property  the  principal  ingredient  in  "" 
cause  of  action  and  had  sought  to  have 
property  protected,  then  the  right  juris 
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kin  which  such  a  suit  should  be  brought 
the  jurisdiction  within  which  the  proper- 
j,  namely,  the  district  of  Sarun. 

by  remanding  the  case  we  could  put 

suit  upon  the  right  footing  we  should 

been  prepared  to  do  so.     But  it  seems 

that  the  matter  in  dispute  between  the 

ifF  and  the  defendant  cannot  properly 

ied    without  going   back  to    the    first 

If,  as  seems  to  be   the   case,   the 

tiff  in    substance   aesires    to  have    his 

rly   protected  from   the  effects  of  the 

which  one  of  the  defendants  obtained 

t  the  other,  the  first  issue  which  would 

in  the  suit  is  the  issue  whether  or  not 

property    in   question    belongs   to    the 

ff.  And  that  issue  has  not  been  raised 
ther  of  the  Courts  below ;  and  so  far 
e  know   there   has   been   no   evidence 

ed  upon  which  it  could  be  determined. 

being  so,  we  think  that  the  decision 
e  Lower  Appellate  Couit  must  remain, 
without  prejudice  to  the  right  of  the 
tifiF  to  bring  a  fresh  suit  in  the  Sarun 

if  he  should  be  so  advised. 

e  think  that  the  appellant  ought  to  have 

sis  in  ihis  Court,  because,  although  we 

jDOt  give  him  success  in   this  suit,  the 

of  our  decision  is  that   his  right  of 

is  preserved  to   him.     It   would   have 

lost  to  him  if  the  decision  of  the  Lower 

Uate  Court  had  remained  untouched. 


The  16th  February  1874. 

Present : 

Hon*ble  Sir  Richard  Couch,  A7.,  Chief 
^miice,  and  the  Hon'ble  F.  A.  Glover, 
^udge, 

icement  of  Rent — Presumption  of  uniform 
payment — Consolidation  of  Holding^s. 

Case  No.  1846  of  1873. 

rw/  Appeal  from  a  decision  passed  by  the 
\ddUional  Judgeof  Jessore,  dated  the  loth 

\3^ly  i8y2,  modifying  a  decision  0/  the 
Mtional  Sudder  Moon^Sif  of  that  District^ 

Med  the  igth  September  iSji, 

,Moula  Buksh  (Defendant),  Appellant, 

versus 

Judoonath  Sadoo  Khan  and  others 
(Plaintiffs),  Respondents, 

tBama  Churn  Banerjee  for  Appellant, 


Baboo  Sreenath  Doss  for  Respondents. 

In  a  suit  for  enhanced  rent  of  land  claimed  by  de- 
fendant to  be  a  consolidated  holdingf  in  respect  of 
which  he  was  entitled  to  the  presumption  of  uniform 
payment  since  the  Permanent  Settlement,  HELD  that 
the  presumption  could  not  be  allowed  as  it  was  found 
that  one  of  the  holdings  constituting  the  tenure  was 
created  since  the  Decenni«i1  Settlement,  and  that  the 
defendant  could  not  at  the  last  stage  alter  his  case  and 
ask  for  the  benefit  of  the  presumption  in  respect  of  the 
rest  only. 

The  purchaser  of  several  holdings  of  cult! vating-ryots 
cannot,  by  uniting  them  and  paying  one  rent  for  the 
whole,  change  their  character  without  the  consent  of 
the  landlord. 

Couch,  C,J. — Th*  plaintiff  sued  for 
enhanced  rent  of  land  which  was  in  the 
defendant's  possession,  and  for  which  he  had 
been  paying  a  jumma  of  Rs.  51-4-3.  It 
is  found  by  both  Courts  that  this  holding 
of  the  defendant  consisted  of  several  which 
had  been  purchased  by  him,  and  into  one  of 
which,  as  the  Moonsiff  describes  it,  the  pre- 
decessor of  the  defendant  had  been  inducted 
subsequently  to  the  Decennial  Settlement  It 
is  also  found  by  the  Judge  that  these  different 
holdings  were  so  small  that  the  persons 
having  them  at  the  time  they  were  separate 
must  have  been  in  the  position  of  cultivating 
ryots. 

The  defendant  contended,  up  to  the  argu- 
ment of  the  case  before  us,  that  this  was  a 
consolidated  holding  which  he  was  entitled 
to  continue  to  have  at  the  rent  of  Rs.  §*i-4-j ; 
that  he  had  paid  this  for  upwards  of  20  years, 
2Xi<\  therefore  it  was  to  be  presumed  that  the 
land  had  been  held  at  that  rate  from  the  time 
of  the  Permanent  Settlement. 

This  presumption  cannot  be  allowed, 
because,  as  we  have  said,  it  is  found  that  as 
to  one  of  the  holdings,  of  which  what  the 
defendant  calls  the  consolidated  holding  is 
composed,  it  is  rebutted.  In  the  case  which 
has  been  quoted  from  the  i  o  Weekly  Reporter,* 
and  in  the  other  in  the  5  Weekly  Reporter,t 
which  is  there  referred  to,  all  the  holdings 
that  were  consolidated  appear  to  have  been 
holdings  to  which  presumption  would  apply, 
and  there  was  no  objection  to  their  being 
treated  as  one  holding.     But  that  is  not  the 
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case  here,  and  If  the  claim  of  the  defendant 
is  to  be  considered  as  a  claim  to  a- consoli- 
dated holding,  which  is  what  he  has  made 
both  before  the  Moonsiff  and  the  Appellate 
Court,  it  is  vitiated  by  one  of  them  having 
been  created  since  the  Decennial  Settlement. 
We  do  not  think  the  defendant  can  now  be 
allowed  to  alter  the  case  which  he  made  in 
both  the  lower  Courts  and  ask  us  to  reverse 
their  decrees,  or  to  divide  the  holding  and 
give  him  the  benefit  of  the  presumption  as  to 
part  of  it.  We  think  the  decision  which  has 
been  appealed  from  is  a  right  one  as  regards 
this  question. 

Then  it  is  said  that  the  Judge  is  wmng  in 
overruling  the  decision  of  the  Moonsiff  by 
which  the  defendant  was  treated  as  a  gantee- 
dar ;  and  that  the  rent  allowed  to  the  plaint- 
iff ought  to  be  that  which  would  be  payable 
by  a  ganieedar,  and  as  if  the  defendant  held 
all  these  lands  under  a  ganUe  holding.  We 
think  the  defendant  could  not  by  purchasing 
several  holdings  and  uniting  them  •  and 
paying  to  the  landlord  one  rent  for  the  whole, 
change  their  character  and  make  these,  which 
were  the  holdings  of  cultivating  ryots,  hold- 
ings of  the  nature  which  the  defendant  now 
says  he  is  entitled  to  have  them  considered. 

The  landlord  might  consent  to  the  con- 
solidation and  to  the  alteration  in  the  nature 
of  the  holdings,  but  there  is  nothing  to  show 
that  he  did  in  any  way  consent  to  that 
alteration  so  as  to  affect  the  rate  of  rent  that 
he  could  afterwards  require  the  defend- 
ant to  pay.  We  think  in  considering  what 
is  the  prevailing  rent  payable  by  ryots  of 
the  safiie  class  for  lands  of  a  similar  descrip- 
tion, we  must  treat  these  holdings. as  being 
the  same  as  they  were  before  the  defen(^nt 
purchased  them,  and  that  their  character  nas 
not  been  altered.  Certainly,  a  respectable 
gentleman,  as  we  have  been  told  the  defend- 
ant is,  cannot  be  allowed  by  purchasing  a 
small  holding,  the  owner  of  which  would 
cultivate  it  himself,  to  alter  its  character 
and  to  say,  **I,  the  purchaser  of  this  holding, 
**  am  unable  from  my  position  to  cultivate 
**  them  myself  ;  therefore,  I  shall  make  the 
"  landlord  treat  them  as  if  they  were  a 
"different  description  of  tenure  from  what 
"  they  were  before."  If  he  could  not  do 
that  with  a  single  holding  by  purchasing  it, 
there  is  no  reason  that  he  should  be  able  to 
do  it  by  purchasing  several. 

*  The  grounds  of  appQ^l  against  this  deci- 
sion have  altogether  failed,  and  the  appeal 
must  be  dismissed  with  costs. 


The  1 6th  February  1874. 

Present : 

The  Hon^le  J.  B.  Phear  and  G.  G. 

Judges, 

Tenancy— Right  of  Ejectment. 

Case  No.  916  of  1873- 

Special  Appeal  from  a  decision  passed 
Judge  ofShakabld,  dated  the  j^lh  /i 
ary  iSyjy  affirming  a  decision  of  the 
tionai  Moonsiff  of  Arrah,  dated  the 
September  i8y2. 

Mussamut  Tetra  Kooer  and  otfaeis 
(Plaintiffs),  Appellanis^ 

versus 

fihunjun  Roy  (Defendant),  Respom 

Mr,  R,  E,  Twidale  for  Appellants. 

Baboo  Nil  Madhub  Sen  for  Respondt 

Where  a  tenant  has  not  any  goaashta  ri^ht, 
right  either  of  occupancy  or  of  nxed  rent,  his 
may  be  determined  at  any  time  by  reasonable 
that  effect.    The  landlord's   right  to- turn    li 
of  possession  does  not  depend  upon  whether  or 
tenant  had  executed  a  kubooleut  for  a  limited 
years  to  the  landlord's  predecessor. 

Phear,  J. — Wjc  think  that  the  jadgi 
of  the  Lower  Appellate  Court  is  im] 
with  regard  to  the  findings  of  fact. 
Court  appears  to  be  of  opinion  that 
defendant  is  tenant  of  the  plaintiff  (im 
that  relationship  is  not  disputed  in  the 
and  further  that  the  defendant  has  not 
gozashta  right,  or  any  right  either 
occupancy  or  of  fixed  rent.  This  being 
it  is  manifestly  in  the  power  of  the  pi 
to  put  an  end  to  the  tenancy  at  any  dme 
giving  a  reasonable  notice  to  that  er 
And  according  to  the  case  of  the  ph 
such  notice  was  given.  The  first  Conit 
found  as  a  fact  that  notice  to  quit  was  gi^ 
But  unfortunately  the  Lower  Appellate  Coi 
has  not  in  distinct  terms  expressed 
opinion  upon  that  material  question  of  fi 
The  Judge  says :  V  The  ex-par te  decree 
the  notice  and  the  oral  evidence  as  to 
notice  prove  nothing."  We  are  unable 
put  any  very  precise  construction  upon 
passage.  But  we  think  we  shall  be 
too  far  if  we  understand  it  to  mean 
the  Judge  has  expressed  any  opinion  as 
the  service  of  the  notice.  But  tbift  <isfti 
cardinal  point  in  the  case,  and  it  is  ii 
to  give  a  final   decision  between  d(^, 
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B  it  IS  ascertained  whether  or  not  reason- 
r  ootice  to  qnit  has  been  given  by  the 
btiff  to  the  defendant.  The  Jndge  has 
pKrked  with  some  emphasis  upon  the 
Nne  of  the  plaintiff  to  prove  the  kabooleut 
kh  he  alleged  that  the  defendant  executed 
fanroar  of  his  predecessor.  But  it  must 
remembered  that  tlse  existence  of  this 
leat  does  not  in  anj  way  affect  the 
ce  of  the  plaintiff's  cause  of  suit. 
allegation  which  the  plaintiff  makes 
Tegard  to  the  question  of  this  kubooleut 
pare  fabrication,  and  has  been  made  by 
dishonestly,  this  fact  ought  no  doubt  to 
nee  the  Judge  thus  far,  namely,  make 
very  careful  indeed  in  scrutinizing  the 
of  the  plaintiff's  case.  But  the  right 
plaintiff  to  turn  the  defendant  out  of 
ion  does  not  depend  upon  the  question 
or  not  the  defendant  had  executed  a 
lent  for  a  limited  term  of  years  to 
plaintiffs  predecessor. 

reverse  the  decision  of  the  Lower 

Hate  Court,  and  remand  the  case  for 

1  on  the  question  whether  or  not  the 

S  served    reasonable   notice  to  quit 

tbe  defendant. 

s  will  abide  the  event. 


debtor  can  be  called  upon  to  answer  any  part  of  the 
claimant's  ^^ 


The  i6th  February  1874. 

Prestni : 

Hon'bie  J.  B.  Phear  and  G.  G.  Morris, 
Judges. 

rMcane-profits— Onus  Probandi— Liability. 

>  Case  No.  350  of  1873. 

wiscellaneous  Appeal  from  an  order  parsed 
^hy  tht  First  Subordinaie  Judge  of  Bhau- 
gstlpore^  dated  the  i8ih  August  1873. 

iadurjeet  Singh  and  another  (Judgment- 
debtors),  Appellants, 

versus 

I'  Baboo  Radhey  Singh  (Decree-holder), 
I  Respondent, 

Wr.  R,  T.  Allan  and  Baboos  Romesh  Chun- 
\  der  Milter,  Kalee  Kishen  Sen,  and  P^il 
'  Madkuh  Sen  ka  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent 

tan  iaqviry  totoniesiie^pro€ts,  it  is  incumbent  upon 

wat-creditor  to  give  some  evidence  upon  which 

^.i'can  form   a  reasonable  conception  of  the 

^— J  oftts  loss,  i.  e,,  how  much  damage  he  has  sus- 

led  by  tbe  loss  of  mesae-proftts,  before  the  judgment" 

YoL  XXI. 


Mesae-pfofits  ought  not  to  be  estimated  for  any 
period  during  which  the  defendant,  who  is  to  be  made 
responsible  for  them,  was  not  active  in  keeping  the 
plamttff  out  of  possession. 

Phear,  J, — ^The  question  which  the  Sub- 
ordinate Judge  had  to  determine  in  this 
case   was  what  was  tbe  amount  of  mesne- 
profits  which  the  defendants  respectively  had 
received  and  enjoyed  from  the  time  when 
the  plaint  was  filed  up  to  the  date  when  the 
plaintiff  got  possession  of  the  property.    This 
question  ought  to  have  been  properly  heard 
and  determined  by  the  Court  itself.    And  it 
seems  in  this  case  that  there  were  specially 
good  materials  before  the  Court  upon  which 
it  could  have  come  to  a  judicial  decision.  But 
unfortunately  the  Subordinate  Judge  deputed 
the  inquiry  to  an  Ameen ;  and  the  Ameen 
has  made  a  report.    The  report  does  not 
contain  an  express  finding  of  the  amount  of 
mesne-profits.     It  first  points  out  that  the 
judgment-debtor  had  failed  to  furnish  the 
Ameen  with  jummabundee  papers  or  any 
other  evidence  of  his  collections,  and  that 
the  judgment-creditor  had  put  in  some  papers 
of  this  kind.    Then  the  report  goes  on  to 
say  that  the  best  mode  of  estimating  the 
mesne-profits  will  be  to  refer  to  certain  other 
papers  and  proceedings  which  are  before  the 
Court.   And    accordingly   the    report   ends 
with  a  request  on  the  part  of  the  Ameen 
that  the  Court  will  consult  these  papers,  and 
will  estimate  the  mesne-profits  accordingly. 

It  is  obvious  that  in  this  report  there  is  no 
ascertainment  of  mesne-profits  in  any  degree. 
However,  on  the  report  coming  undfer  the 
notice  of  the  Subordinate  Judge,  he  says : 
''Whereas  the  investigation  made  by  the 
'*  Ameen  regarding  mesne-profits  appears 
*'  to  be  correct,  and  there  appears  no  reason 
"for  interfering  with  it,  it  is  therefore 
"ordered  that  the  amount  of  mesne-profits 
*<  ascertained  by  the  Ameen  be  approved.'' 

This  order  is,  therefore,  in  truth,  a  nullity, 
and  must  be  set  aside,  and  the  matter  must 
\A  remanded  to  the  Subordinate  Judge  for 

re- trial. 

We  take  this  opportunity  of  pointing  out 
to  the  lower  Court  that,  according  to  the 
statement  of  the  case  which  has  been  made 
to  us,  the  Court  had  already  before  it.  irre- 
spective of  the  papers  which  the  Ameen 
referred  to  in  his  report,  the  very  best 
materials  which  could  be  used  for  the  pur-, 
pose  of  determining  the  mesne-profits  in  this 
suit ;  for  we  are  told  that  the  plaintiff's  2- 
annas  share  of  the  property,  as  well  as  the 
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remaining  14-annas  share  of  the  property 
belonging  to  the  different  defendants,  was 
taken  possession  of  by  a  surbarakar  or 
Receiver  appointed  by  the  Court  under 
section  243  of  the  Civil  Procedure  Code  in 
the  beginning  of  the  year  1273;  and  this 
'surburakar  remained  in  possession  during 
that  year  and  the  two  following  years.  The 
receipts  of  this  officer  must  primd  facie 
afford  the  best  criterion  of  the  annual  value 
of  the  plaintiff's  2 -annas  share,  and  there- 
fore naturally  give  the  best  clue  to  the 
probable  loss  which  the  plaintiff  sustained 
by  having  been  kept  out  of  the  enjoyment  of 
his  share  by  the  conduct  of  the  defendant. 
While  these  materials  were  before  the 
Court,  it  seems  to  us  that  it  was  entirely 
unnecessary  to  depute  the  Ameen  to  collect 
other  materials ;  because  these  would  in 
their  nature,  seem  to  be  very  much  better 
than  anything  that  the  Ameen  could  collect. 
Perhaps  we  ought  to  remind  the  Subordinate 
Judge  that  in  an  inquiry  into  the  mesne- 
profits  it  is  in  the  first  place  incumbent  upon 
the  judgment-creditor  to  give  the  Court  some 
evidence  upon  which  the  Court  can  form  a 
reasonable  conception  of  the  amount  of  his 
loss.  The  Court  here,  in  this  instance,  as  in 
very  many  others  which  are  brought  under 
our  notice,  pursued  the  course  of  calling 
upon  the  judgment-debtor  to  show  what  he 
had  received.  The  investigation  into  mesne- 
profits  is  nothing  more  than  a  continuation 
of  the  inquiry  which  was  set  on  foot  at  the 
trial  into  the  merits  of  the  plaintiff's  case 
against  the  defendant,  only  that  it  is  limited 
to  the  matter  of  damages.  And  the  defend- 
ant offght  not  to  be  called  upon  to  answer 
any  part  of  the  plaintiff's  case  which  he  does 
not  admit  until  the  plaintiff  has  given  ^me 
evidence  in  support  of  it ;  /  e.y  in  the  present 
instance,  sufficient  evidence  of  some, sort  to 
make  it  appear  at  least  primd  facie  how 
much  damage  he  had  sustained  by  loss  of 
mesne-profiis.  If,  of  course,  in  this  case  the 
judgment-creditor  had  any  good  reason,  to 
contend  that  the  receipts  of  the  surburakar 
did  not  afford  a  good  criterion  of  the  promts 
which  he  would  have  received  had  not  the 
defendant  kept  him  out  of  possession,  it  was 
incumbent  upon  him  to  establish  this  asser- 
tion. We  do  not  know  that  the  judgment- 
creditor  was  prepared  to  take  up  such  a 
position  as  this,  and  therefore  it  seems  to  us, 
as  we  have  already  mentioned,  that  the  evi- 
jdence  of  the  surburakar  and  his  accounts 
would  primd  facie  afford  the  best  ground 
upon  which  the  Subordinate  Judge  could 
have  proceeded  in  his  investigation. 


The  Subordinate  Judge  appears 
have  omitted  altogether  to  consider  the 
tion  as  to  the  period  of  time  for  whi< ' 
mesne-profits  had  to  be  estimated.  A^ 
ing  to  the  words  of  the  judgment  in  ihisi 
and  generally  from  the  nature  of  the 
to  mesne-profits,  mesne-profits  ought  noti 
estimated  for  any  period  during  whi<  * 
defendant,  who  is  to  be  made  responsil 
them,  was  not  acti)jp  in  keeping  the  pi 
out  of  possession.  And  therefore  it 
be  very  clear  that  the  plaintiff  cannot  call 
the  defendant,  or  any  of  the  defen<' 
this  suit,  to  pay  him  damages  for 
profits  in  respect  of  the  years  i2  73» 
and  1275,  when  the  possession  of  his 
was  in  the  hands  of  an  officer  of  the 
If  he  is  entitled  to  any  of  ^  the  moneirs 
that  officer  collected,  then  he  can,  of 
by  a  proper  application  for  that  pai 
that  money  paid  to  him  by  the  Court, 
the  defendant  cannot  be  answerable  ii 
suit  for  damages  for  mesne-profits  in 
of  those  years  wherein  an  officer  i 
Court,  and  not  the  defendant,  was  k< 
the  plaintiff  out  of  possession. 

With  these  remarks  we  reverse  the 
of  the  Subordinate  Judge,  and   remand 
case  to  the  lower  Court  for  re-trial. 

Costs  must  abide  the  event. 


The  1 6th  February  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  M< 

Judges, 


Auction-purchaser  —  Mortoigec's 

ment  into  Court. 

Case  No.  373  of  1873. 

Miscellaneous  Appeal  from  an  order 
by   the  Judge  of  Palna,  dated  the 

The  Land  Mortgage  Bank  (Decree-holdi 

Appellants, 

versus 

Ram  Ruttun  Neogy  and  others  (Judgi 
debtors),  Respondents, 

Baboo  Bhowanee  Chunder  Dull  for 
Appellants. 

Baboo  Juggut  Churn  Banerjee  for 
Respondents. 

Auction-purchasers  with  notice  of  a  mortgai^ee^^J 
are  liable  to  pay  off  the  mortgage,  and  to  satisfy  7 
decree  which  the  mortgagee  may  obtain  in  n^arj  lit 
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ty  in  a  suit  pendine^at  the  time  of  the  purchase. 
:ree  cannot  be  satisfied  by  payment  into  Court, 
the  Riortgfagres  has  the  means  of  immediately 
the  money  out  of  Court,  or  acquiesces  in  such 
It  as  payment  to  himself. 

tary    y. — Wk   ihink    that    the    Lower 
late  Coart  has  fallea  into  error  in  the  \_ 
which  it  has  taken  of  the  rights  of  the 
lent-creditor. 

auction-purchasers,  as  they  are  called, 

ight  the  property  at  a  sale  which  was 

^iD  ezecation  of  the  nrst  decree,  bought 

notice    of    the    claim    of    the    Land 

Lge  Bank,  and  they  therefore  became 
to  pay  off  the  lien  of  the  Bank  which, 

their  purchase,  their  judgment-debtors 
ibound  to  pay;  that  is,  by  their  purchase, 
^came  under  the  liability  to  pay  off  the 

ige  which  the  Land   Mortgage  Bank 

of  this  property.     They  also  became 

to  satisfy  any  decree  which  the  Land 

ige  Bank  might  obtain  against  their 
tion-debtors  with  regard  to  this  property 

suit  which  was  pending  at  the  time 
they  made  their  purchase.     The  Land 

ige  Bank  did  obtain  a  decree  of  this 
which  gave  them  a  right  to  be  paid  the 
amount     of   the    mortgage-debt,    with 

;t  at    12   per  cent,  until  the  date  of 
lent;    and  also  the  right  to   have   this 
irty  sold  in  order  to  realize  that  decree, 
being  so,  the  auction-purchasers  under 
first  decree  became  liable  to  satisfy  this 
in   full  out   of   the   property.     And 
can  only  satisfy  this  decree  in  full  by 
||icg  to  the  Land  Mortgage  Bank  the  total 

It  decreed  with  interest  up  to  the  date 
'payment,    whenever    that   may    be.     A 
tent  of    money  into  Court   was   not   a 

mt  into  the  hajfids  of  the  Land  Mortgage 

^,  unless  the  Land  Mortgage  Bank  had 

means  of  immediately  taking  it  out  of 

t,  or  did  anything  to  show  or  to  represent 

they  acquiesced  in  the  payment  to  the 

as  payment  to  themselves.  This  was 
the  case  here,  because  we  find  that  the 

Mortgage  Bank,  upon  applying  to  get 
money  but  of  Court,  did  not  succeed  in 
ting  it.     In   consequence   of  objections 
ttch  the   original  debtor,   under  the  first 
tee,  had  made   to   the*  sale  effected  in 

tion  of  that  decree,  the  Court  refused 
pay  out  the  money.     The  consequence 

that  the  Land  Mortgage  Bank  did  not 
tive  the  money,  and  were  not  paid.     It 

be  the  misfortune  of  the  auction-pur- 

Jrs  that   they  have  not  so  discharged 

liability   as   they   thought    they    had. 

possibly  this  may  not  be  attributable  to 
timn fault.    But,  if  so,  this  circumstance 


does  not  disentitle  the  Land  Mortgage  Bank 
to  be  paid  their  debt  in  full.  The  auction- 
purchasers,  if  they  are  sufferers  without  fault 
of  their  own,  will  probably  be  able  to  obtain, 
some  remedy  against  the  persons  who  have 
caused  them  their  loss. 

The  criterion  of  the  Land  Mortgage - 
Bank's  rights  in  the  matter  is  afforded  by  a 
consideration  of  that  which  they  would  be 
entitled  to  as  against  the  auction-purchasers 
if  they  had  obtained  no  decree  at  all,  but 
their  mortgage  was  still  merely  running  and 
in  force.  In  such  state  of  things,  manifestly, 
their  claim  against  the  land  could  only  be 
discharged  by  payment  of  the  mortgage- 
debt  and  interest  in  full  up  to  the  date  of 
payment.  And  it  seems,  therefore,  very 
clear  that  the  Land  Mortgage  Bank  are 
entitled  to '  the  aid  of  the  Court  to  get 
complete  satisfaction  of  their  decree,  and. 
therefore  the  order  of  the  Judge  is  wrong, 
and  must  be  set  aside  with  costs. 


The  16th  February.  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Decree — Payment  into  Court — Duty 

of  Judge. 

Case  No.  364  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  0/  Patna^  dated 
the  lyth  July  iSyj. 

Luchmun  Pershad  (Judgment-debtor), 

Appellant^ 

versus 

Sreeram  and  another  (Decree-holders), 
Respondents. 

Moonshee  Abdool  Baree  for  Appellant. 

Baboo  Ashooiosk  Dhur  and  Moonshee 
Mahomed  Fusu/iox  Respondents. 

^hen  money  is  paid  into  Court  by  a  judgement-debtor 
in  satisfaction  of  a  decree  ag^ainst  him  and  in  conform- 
ity with  the  provisions  of  the  Civil  Procedure  Code,  the 
Court  is  bound  to  pay  it  out  immediately  on  the  applica- 
tion of  the  judgment-creditor,  and  to  inform  the  judg-- 
ment-debtor,  when  asked  to  do  so,  what  is  the  amount 
remaining;  due  from  him  under  the  decree. 

Phear,  J. — This  really  is  not  matter  of 
appeal  at  all.  There  appears  to  have  been 
some  strange  misconception  ruling  the  minds 
of  almost  everybody  .concerned  in  this  case,^ 
especially  that  of  the  Subordinate  Judge. 
When  the  Rs.  61,000  was  paid  into  Court  in   ' 
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conformity  with  the  provisions  of  the  Civil 
Procedure  Code,  the  judgment-creditor  was 
entitled  to  have  it  immediately  paid  out  to 
him  apon  his  application.  It  was,  as  far  as 
we  can  see,  a  very  great  mistake  on  the  part 
of  the  Subordinate  Judge  not  to  immediately 
comply  with  the  request  which,  we  under- 
stand, was  made  by  the  judgment-creditor  to 
have  this  money,  Rs.  61,000,  paid  out  to  him. 

It  was  also  the  duty  of  the  Subordinate 
Judge,  when  he  was  asked  to  do  so,  to  inform 
the  judgment-debtor  what  was  the  exact 
amount  remaining  due  from  him  under  the 
decree.  We  think  be  failed  in  his  duty  when 
(according  to  the  so-called  judgment  which 
has  come  up  to  us)  he  postpones  giving  the 
judgment-debtor  an  answer  to  this  question 
until  12  months  hence,  when,  as  he  says,  the 
judgment-creditor  intends  to  make  another 
application  for  execution. 

We  feel  some  difficulty  as  to  the  proper 
way  of  dealing  with  the  question  of  costs  in 
this  appeal.  We  have  already  said  that  it  is 
not  a  matter  of  appeal  at  all,  and  the  petition 
must  therefore  be  rejected.  At  the  same 
time,  we  cannot  but  say  that  the  petitioner 
was  justified  in  coming  to  this  Court  for 
relief,  when  such  an  order  as  that  which  has 
been  passed  by  the  Subordinate  Judge  was 
made  against  him.  Under  all  these  circum- 
stances, we  think  that  each  party  must  bear 
his  own  costs  in  this  Court. 


The  17th  February  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G,  Morris, 

Judges, 

Butwara^Jurisdiction. 
Case  No.  244  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Tirhoot, 
dated  the  20ih  August  18^2,  affirming 
an  order  of  the  ^Subordinate  Judge  of 
that  District,  dated  the  8th  April  1872, 

Jhaba  Lall  Roy  alias  Chintamun  Roy  and 
others  (Plaintiffs),  Appellants, 

versus 

The  Collector  of  Tirhoot  and  others 
(Defendants),  Respondents, 

Baboo  Boodh  Sen  Singh  for  Appellants. 

Baboo  Unnoda  Pershad  Bauer jee 
^  ioft  Respondents. 

The  Civil  Court  has  no  authority  to  order  the  Collec- 
tor to  make  a  partition  of  the  jtnnmas  payable  to 


Govemmeiit  in  respect  of  mefaak  winch  are 
in  a  portion  common  to  alL 

Phear,  J. — In  this  case  it  ap[ 
six    mehals    paying    separate    rev( 
Government   are  intermixed    in  a 
which  is  common  to  all,  and  it  is 
by  the  plaintiff  that   the   proper 
separation  between  them  cannot  be 
tained.    The   plaintiff,    however,  si 
have  a  certain  specified  portion  of  tJ 
which    is   thus   codlmon   to    &11  th( 
mehals  divided  between  himself  and 
persons,  co-sharers  with  him. 

We  are  of  opinion  that  this  is  not  a^ 
in   which   a   Civil   Court  has    authodt 
order  the  Collector  to  make  a  partition 
jummas  payable  to  Government  in 
of  the  several  mehals.     And  therefore] 
lower  Court    was    right  in   dismissiof 
plaintiff's  suit.     This   appeal   is  disi 
with  costs. 


The  19th  February  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A% 
Justice,  and  the  Hon'ble  F.  A.  Gl 
Judge. 

Res  judicata— Act  VIII.  of  iBsg,  s. 

of  Causea— Act  VIII.  of|x^S9b  a.  7. 

Case  No.  1746  of  1873. 

Special  Appeal  from  a  decision 
the  Subordinate  Judge  of  Jess&re, 
the  gth  May  iSjjy  affirming  a  decis 
the  Additional  Moonsiff  of  thai  Dh 
dated  the  6th  JNovember  18^2, 

Pursun  Gopal  Paul  Cbowdhry  and 
(Plaintiffs),  Appellants, 

versus 

Poornanund  Mullick  (Defendaoi), 
Respondent. 

Baboo  Bipro  Doss  Mookerjee  for 
Appellants. 

Baboo  Umbi/ia  Churn  Banerjee  for 

Respondent. 

» 

The  dismissal  of  a  suit,  because  it  is  coi^ 
all  the  proper  parties  have  not  been  joined  io  it, 
a  decisioo  of  the  svit,  is  not  a  deciskw  on  tkei 
within  the  meaning  of  Act  VIII.  of  iii59»s.d.  .• 

A  suit  for  arrears  of  rent  is  not  estojwped  Qi 
V 1 1 1 .  of  1 859,  s.  7,  by  the  fact  that  plaintilF  has  1 
claim,  f .  e.,  the  jumma,  bat  the  drcunutaMVi 
part  of  the  jumnia  has  been  omitted  «oakl<^^i 
plaintiff's  suing  subsequerttly  for  such  paxf»     "..^ 

Couch,  CJ.—ha  this  case  the         ^ 
a  his  judgment  that  the  suit  wk  Mi^ 
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brrears  of  rent  of  the  year   1277.    It 
|hl  seem  from  tbe  judgment  of  the  Subor- 
tte  Jod^e,  which  we  shall  afterwards  refer 
pkat   this  is  not  qaite  accurate.     The 
,  however,  said  that,  in  regard  to  the 
that  year,  some  of  the  plaintiffs  and 
esiors  of  the  remaining  plaintiffs  had 
t  a  suit  against  the  defendant  Poorna- 
and  that  the  objection  was  taken  in 
suit  that  the  jumma  had  been  split,  and 
at  ground  the  suft  was  dismissed  by 
jilfooiisiff,  and  his  decision  was  upheld 
ipeal.     He  then  said  that  a  fresh  suit 
of  rent  for  the  said  year  brought 
Htting  up  the  jumma  could  by  no  means 
tertained,  the  suit  before  him   being 
liar  suit  in  which  the  plaintiffs  sued 
\  annas  only  out  of  the  16  annas.     He 
noticed  the  argument  of  the  pleader, 
stating  that  the  suit  before  him  had  been 
bght  in  the  same  way  by  deducting  the 
be  of  an  alleged  purchaser,  concluded  by 
ping  that  the  plaintiffs  were  bound  by  the 
^on  in  the  first  suit,  and  the  action  was 
fared  by  section  2  of  Act  Vlll.  of  1859, 
I  dismissed  the  plaintiff's  claim. 
bn  appeal,  the  Subordinate  Judge  begins 
^ying  that  the  decision  of  the  Moonsiff 
to  be  correct.     This  is  why  we  have 
first  to  the  Moonsiff's  decision.     He 
ues :  "  There  is  no  doubt  that  so  much 
the  claim  as  relates  to  rents  for  1277  up 
Pons  is  incognizable  under  section  2,  Act 
.  of  1859,  since  the  said  portion  of  the 
im  has  been  dismissed  on  merits  in  a 
vioas  salt  brought  against  the  defendant, 
rnanundy   by  these   plaintiffs,  or    the 
tteisons    whom    they    represent    in    title. 
With  respect  to  the  remaining  portion  of 
the  claim  "  ( this  is  what  we  referred   to 
hen  we  said  that  the  Moonsiff  did  not  seem 
\  be  quite  accurate  in  treating  the  wl^ole  of 
le  claim  as  being  only  for  the  year  1277), 
we  should  remark  that  the  plaintiffs  have 
brought  their  suit  by  splitting  the  jumma 
held    by  the  defendants,  but  their  former 
snit,  which  had  been  brought  in  the  same 
lonn,  was  dismissed  on  the  ground  that  it 
^had  noc  been  brought  against  the  defendant 
^for  the  whole  jumma."*   He  then  notices 
was    alleged    about    the    defendants 
sold  a  part  of  the  jumma  to  another 
a,  and  decides  that  the  plaintiff's  suit 
d  not  be  maintained  on  the  ground  that 
jomma  or  the  claim  had   been   split, 
wing,  as  he  says,  the  decision  in   the 
Mher  snit. 

LXfl0" questions  then  arise  in  this  special 
|£mA>^'^^  whether,  io  respect  of  one  part 


of  the  claim,  the  lower  Courts  were  right 
in  considering  that  section  2  of  Act  VIII. 
of  1859  applied  ;  and,  secondly y  whether  what 
is  called  splitting  the  jumma  is  an  answer 
to  the  present  suit,  or,  rather,  whether  the 
present  suit  can  be  maintained  for  the  la 
annas  out  of  the  16  annas. 

The  Subordinate  Judge  says  that  tbe 
former  suit  was  dismissed  on  the  merits.  He 
is  not  accurate  in  this ;  for  the  former  suit 
was  not  dismissed  on  any  merits.  The  Courts 
did  not  in  any  way  determine  whether  the 
plaintiffs  in  the  former  suit  were  entitled  to 
recover  the  jumnia;  whether  the  jumma 
was  payable  by  the  defendants;  but  they 
dismissed  the  suit,  because  it  was  considered 
that  all  the  proper  parties  had  not  joined  in 
it.  That  is  certainly  not  a  decision  on  the 
merits.  It  is  no  doubt  a  decision  of  the  suit ; 
but  a  decision  on  the  merits  is  not  the  same 
thing  as  deciding  the  suit.  The  words  of 
section  2  are  that  the  Civil  Courts  are  not 
to  take  cognizance  of  a  suit  brought  on  a  cause 
of  action  which  has  been  heard  and  deter- 
mined. It  is  not  enough  that  the  former  suit 
has  been  heard  and  determined.  Tbe  cause 
of  action  must  have  been  beard  and  deter- 
mined. The  deciding  that  the  suit  could  not 
be  maintained,  because  all  the  persons  entitled 
to  the  jnmma  were  not  parties  to  it,  and  it 
was  only. brought  for  a  part  of  the  jumma, 
was  no  determination  of  the  cause  of  action. 
That  was  left  undecided.  Therefore,  in  this 
respect,  we  think  both  the  lower  Courts  were 
wrong. 

Then,  as  to  the  other  question,  a  plaintiff, 
according  to  section  7  of  Act  VIII.  of  1859, 
must  include  in  his  suit  the  whole  ^f  the 
claim  arising  out  of  the  cause  of  action,  but 
he  may  relinquish  any  portion  of  his  claim 
to*bring  it  within  the  jurisdiction  of  any 
Court.  If  the  jumma  cannot  be  divided, 
the  whole  of  the  claim  arising  out  of  the 
cause  of  action  is  the  claim  for  the  whole  of 
the  jumma.  If  the  plaintiffs  were  entitled 
to  the  whole,  and  wished  to  bring  the  suit 
within  the  jurisdiction  of  some  particular 
Qourt  by  relinquishing  a  portion  of  it,  they 
would  be  obliged  to  show  on  their  plaint 
that  they  relinquished  that  portion;  other- 
wise the  Court  would  not  appear  to  have 
jurisdiction.  But  that  is  not  the  case  here. 
There  was  no  necessity  for  them  to  show  any 
relinquishment  in  order  to  give  jurisdiction. 

The  latter  part  of  the  section  says :  "  If 
*'  a  plaintiff  relinquish  or  omit  to  sue  for 
''any  portion  of  his  claim,  a  suit  for  tlie 
"  portion  so  relinquished  or  omitted  should 
"  not  afterwards  be  entertained." 
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The  consequence  of  not  suing  for  the 
^hole  of  the  claim  is  not  that  the  suit 
cannot  be  entertained  for  so  much  as  the 
plaintiff  sues  for,  but  that  he  cannot  after- 
wards sue  for  what  he  has  omitted.  In  this 
case  the  plaintiffs,  if  they  are  entitled  to  the 
other  4-annas  share,  would  not  be  able  to 
sue  for  it.  If  they  attempted  to  do  so,  they 
would  be  met  by  the  objection  that  they  had 
omitted  it  in  this  suit.  They  do  not  now 
claim  it ;  they  say  that  somebody  else  is 
entitled  to  it ;  that  it  has  been  purchased  by 
some  other  person.  Whether  this  be  true 
or  not,  is  not  a  matter  to  be  inquired  into 
now.  If  the  other  person  should  §ue  for  it, 
the  objection  may  be  taken  that  it  could  not 
be  divided,  and  that  all  the  parties  entitled 
have  not  been  joined  in  the  suit.  The 
defendants  do  not  say  that  any  other  person 
is  entitled  to  it.  The  only  question  now 
is  whether  the  suit  can  be  entertained  for 
what  is  sued  for ;  and  the  circumstance,  that 
a  part  of  the  jumma  has  been  omitted, 
appears  to  us,  not  to  be  an  answer  to  the  suit, 
but  a  matter  which  may  be  taken  advantage 
of  in  future  proceedings  for  the  recovery  of 
the  4  annas. 

The  decision  of  both  Courts  appear  to  be 
wrong,  and  the  suit  must  be  remanded  for  a 
re-trial  upon  the  other  questions  raised 
between  the  parties.  The  costs  will  follow 
the  result. 


The  17th  February  1874. 

Present  : 

The  Hj|n'ble  Sir  Richard  Couch,  A'/.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
Judge. 

Mortgage— Notice  of  Foreclosure— Period  of 

Redemption. 

Case  No.  236  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  2gth 
July  i8y2. 

Wooma  Churn  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Beharce  Lall  Mookerjee  (Plaintiff), 
Respondent. 

Mr.  J,  P,  Kennedy  for  Appellants. 

*   The  Advocate- General  for  Respondent. 

In  a  suit  by  a  mortgag^ee  for  possession  after  fore- 
closure-proceedings under  Regulation   XVII.  of  1806, 


on  the  ground  that  the  mortgag9r  had  fa3cd  to 
the  money  within  one  year  from  the  notice,  the 
was  that  the  notice  had  been  issued  before  tbe 
of  the  time  stipulated  for  repayment.     The  qnt 
then  became    what    was    the    stipulated    period] 
was  found  that  the  period  stipulated  for  the  paj 
of  the  principal  sum  was  3rd  July  1S66;  but  the 
contained  a  proviso  that,  if  the  mortg^agor  paki 
interest  every  half-year  up  to  3rd  January   iS?!* 
mortgagee  would  not  enfvce  hts  security  00  the 
which  had  been  fixed.    As»  however,  the  mort^^^orl 
not  performed  his  part  of  the  engagement,  it 
Held  that  the  time  for  redemption  expired 
period  stipulated  for  the  payment  of  the  principal ; 
i,  e.,  the  3rd  July  1866. 

Couch,  C.J, — This  appeal  was  heard 
the  2Sth  of  August  last  before  oars 
and  j\It.  Justice  Mitter.  It  has  stood 
for  judgment  for  a  considerable  time  Jin 
hope  that  Mr.  Justice  Mitter  would  be 
to  be  present  when  we  gave  judg 
Unfortunately,  he  is  not  able  to  be  p 
and  we  have  thought  it  better  to  di 
of  the  case  now;  for  as  Mr.  Justice  G 
concurs  in  the  opinion  I  have  come  to, 
result  of  the  appeal  would  be  the 
whether  Mr.  Justice  Milter  concured  la] 
or  not.  I  have  no  reason  for  thinking 
he  would  not  concur.  At  the  time  when 
was  taken  ill,  he  had  not,  I  believe,  co 
any  decided  opinion  on  .the  subject. 

The  suit  was  brought  to  obtain  posse* 
of  property  mortgaged  by  a  conditional 
and  the  plaintiff's  case  was  that  proceedh 
had    been    taken    under  Regulation    X' 
of  1806,  and  notice  issued  to  the  defend: 
and  they  having  failed  to  pay  the  xni 
within  the  one  year  of  the  notice,  the  mi 
gage    had   become  absolute.     The  plaii 
prayed  that  the  Court  would  put  him 
possession  of  the  property  that  was  m< 
gaged,  and  whigh  is  specified  in  the  schedi 
to  the  plaint. 

The  defence  was  that,  even  if  tbe  "  d 
of  mortgage  be  considered  as  a  deed  of 
tional  sale,  still  as  the  period  therein  sir 
lated  for  repayment  of  the  money  este 
to    3rd   July    187 1,"   the   notice   which 
plaintiff  had  issued  was  before  the  lapse 
the  lime  stipulated  for  the  re-payment, 
was  therefore  illegal  and  ineffcctaal. 

The  Judge  of  Midnapore,  who  tried 
case,  decided  that  the  stipulated  period 
as  alleged  by  the  plaintiff,  namely*  the 
of  January  1866,  and  held  that  the  n 
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8  good,  and  made  a  decree  in  favour  of  the 
tiDtifif  for  possession.  From  that  decree 
^e  was  an  appeal  to  this  Court,  and  the 
\f  question  argued  before  us  was  whether, 
^n  the  true  construction  of  the  deed  of 
^gage,  the  notice  was  given  at  the  proper 

ISectlon  7  of  Regulation  XVI L  of  1806 
bvides  that  the  provisions  contained  in 
\  sections  of  the  pre\4ous  Regulation  there 
BDtioned  are  to  be  applied  to  the  stipu- 
ied  period  of  redemption.  The  whole 
bstion  is  what  in  this  case  was  the  stipu- 
kd  period. 

The  mortgage- deed,    which   is   dated  the 
of  July  1865  and  is  set  out  in  the  paper- 
,  was  in  the  form  of  an  English  mort- 
;e.    After   ihe   usual   recitals,   it   is   wit- 
d  that,  in  consideration  of  the  sum  of 
65,000,  the   mortgagors   covenant   with 
mortgagee    that   they   or   some  or   one 
em,  their   some   or  one   of  their  heirs, 
utors,     administrators,     or      represent- 
,  will,  on  the  3rd  day  of  January  then 
that  is,  the  3rd  of  January  1866,  pay 
tie  mortgagee,    his  executors,   ad  minis- 
Ts,  representatives,  or  assigns,  the  sum 
ts.  65,000,    with   interest  for  the   same, 
the  rate  of    12    per   cent,    per   annum. 
t  is  then  a  provision  in  case  of  default 
ig  made  in  the  payment  of  any  half-yearly 
ment  of    interest  for  the    payment    of 
t  upon  it.     Then  the   property  mort- 
is conveyed  to  the  mortgagee  in  the 
ner  usual  in  mortgages  of  this  descrip- 
After    this   there   is    the   proviso  for 
vcyance    or    redemption,    as    follows: 
tovided  always,  and  it  is  hereby  agreed 
declared,  that  if  the  said  mortgagors  or 
y  of  them,  their  or  any  of  their  heirs,  exe- 
tors,  administrators,  or  assigns,  shall,  on 
c  3rd  day  of  January  next  (that  is,  1866), 
iy  to  the  said  Beharee  Lall  Mookerjee,  his 
ecuiors,    admmistrators,   representatives, 
assigns,  the  said  sum  of  Rs.  65,000,  with 
crest  for  the  same  at  the  rate  of  1 2  per 
t>  per  annum,  without  any  deduction, 
id  all  law  costs  and  charges  as  between 
ey  and  client,  thetf  the  said  Beharee 
1  Mookerjee,  his  heirs,  executors,  admi- 
rators,  representatives,  and  assigns,  shall, 
any  time  thereafter,   upon  the  request 
and  at  the  cost  of  the   said  mortgagors, 
"fte  or  one  of  them,  their  some  or  one  of 
ir  heirs,  executors,  administrators,  repre- 
lUtlves,  or  assigns,   re-convey   and   re- 
(re  the  said  premises  hereby  assured  unto 
said  mortgagors,  their  heirs,  executors. 


'^  administrators,  representatives,  or  assigns, 
"  according  to  the  nature  of  the  premises, 
"  or  as  they  shall  direct.'' 

Down  to  this  part  of  the  deed  there  can 
be  no  question  that  the  stipulated  period  for 
the  repayment  of  the  principal  sum  and  the 
redemption  of  the  property  was  the  3rd 
of  July  1866. 

Then  comes  the  clause  which  has  caused 
the  present  question  to  be  raised.  It  is  in 
these  words :  '*  Provided  always,  and  it  is 
'*  hereby  agreed  and  declared  that,  if  the 
"  said  mortgagors,  some  or  one  o^  them, 
'^  their  some  or  one  of  their  heirs,  execu- 
'^  tors,  administrators,  representatives,  or 
"  assigns  do  and  shall  pay  the  said  yearly 
''  interest  upon  the  principal  sum  of  Rupees 
''  sixty-five  thousand,  or  so  much  thereof  as 
"  shall  for  the  time  being  remain  owing  upon 
*'  the  security  of  these  presents  at  the  said 
**  rate  of  twelve  per  cent,  per  annum  without 
"  any  deduction,  by  equal  half-yearly  pay- 
"  ments,  on  the  said  3rd  day  of  July  and  3rd 
"  day  of  January  in  every  year  during  the 
"  continuance  of  the  security  (the  first  of 
"  such  half-yearly  payments  to  be  made  on 
"  the  3rd  day  of  January  next  as  aforesaid), 
^'  and  do  and  shall  observe,  perform,  fulfil,  and 
'*  keep  all  the  covenants,  agreements,  and 
'*  stipulations  herein  on  their  part  to  be 
*'  observed,  performed,  fulfilled,  and  kept,  then 
'*  the  said  Beharee  Lall  Mookerjee,  his  exe- 
"  cutors,  administrators,  representatives,  or 
''  assigns  will  not  before  the  said  3rd  day  of 
"  July  one  thousand  eight  hundred  and 
*'  seventy-one  call  in  the  said  sum,  of  Rs. 
"  sixty-five  thousand,  or  so  much  thereof  as 
"  shall  for  the  time  being  remain  unpaid/' 

]n  considering  what  is  the  effect  of  this 
clause,  we  must  look  at  the  whole  of  the 
deed,  and  give  that  construction  to  it  which 
will  reconcile  it  with  the  previous  parts. 
The  parties  having  fixed  the  3rd  of  January 
1866  for  the  repayment  of  the  money,  we 
ought  not,  unless  the  language  compels  us» 
to  construe  this  proviso  in  such  a  way  as  to 
^Iter  thut,  and  to  substitute  another  time. 
Looking  at  the  words  of  this  clause,  I  think 
the  plain  meaning  of  it  is  that,  if  the  mort- 
gagor paid  the  interest  upon  the  Rs.  65,000 
regularly  up  to  the  3rd  of  January  1871, 
the  mortgagee  would  not  enforce  his  security^ 
and  would  not  take  advantage  of  the  non- 
payment of  the  money  on  the  date  which 
had  been  fixed.  It  was  an  agreement  on  hjs 
part  which,  if  the  mortgagor  had  performed 
his  part,  would  have  had  effect,  so  that  he  , 
would  not  have  been  allowed  to  take  the 
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steps  to  foreclose  the  mortgage  which  he 
might  othenvise  have  taken.  This  construc- 
tion makes  the  clause  consistent  with  the 
other  parts  of  the  deed,  and  gives  to  it  the 
effect  which  the  mortgagor  would  be  fairly 
entitled  to.  I  cannot  understand  or  construe 
this  deed  as  meaning  more  than  that,  or  as 
intended  by  the  parties  to  make  the  stipulated 
period  for  redemption  to  which  the  Regula- 
tion would  apply  other  than  the  3rd  of 
January  1866. 

The  appellant  relied  in  his  written  state- 
ment on  a  decision  of  this  Court  in  5  Bengal 
Law  Reports,  page  389.*  That  was  a  different 
case  from  the  present,  and  does  not  appear 
to  me  to  govern  it.  There  the  mortgage 
was  in  the  English  form,  and  the  proviso  for 
redemption  or  re-conveyance  was  that  in  the 
event  of  the  defendants  paying  the  principal 
sum  on  the  4th  of  September  1868,  and  in 
the  meantime  paying  interest  on  that  sum 
half-yearly,  with  annual  rents,  in  case  of 
default  in  such  payment,  the  plaintiff  should 
re-convey  the  property.  It  appears  to  have 
been  contended  that  default  having  been 
made  by  the  mortgagor  in  payment  of  the 
interest,  the  stipulated  period  was  to  be  con- 
sidered as  the  time  when  default  was  made ; 
and  that  the  mortgagee  had  a  right  to  fore- 
close the  mortgage,  although  the  4th  of 
September  1868  had  not  arrived.  A  Division 
Bench  of  this  Court  held  that  this  was  not 
so,  and  that  the  notice  under  the  Regulation 
could  not  be  given  until  the  time  which  was 
stipulated  for  the  payment  of  the  principal 
had  arrived.  That  is  a  different  case  from 
the  present ;  and  the  decision  rather  supports 
the  view  which  we  take  in  this  case,  namely, 
that,  we  are  to  look  at  the  time  which  is  sti- 
pulated for  the  payment  of  the  principal  stsn, 
and  that  the  intention  of  the  parties  is  to  be 
collected  from  the  whole  of  the  deed.  To 
my  mind,  in  all  these  cases,  it  is  a  question 
of  intention,  what  have  the  parties  fixed 
upon  as  the  time  for  payment.  In  the  present 
case,  I  entertain  no  doubt  on  the  construction 
of  this  deed  that  the  stipulated  time  for  pay- 
ment was  the  3rd  of  January  1866.  * 

I  am  of  opinion  that  the  decision  of  the 
Judge  of  Midnapore  is  right,  and  that  the 
appeal  ought  to  be  dismissed  with  costs. 

Glover,  J, — I  concur. 

•  13  VV.  R.  364. 


The  i9ih  February  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G. 

Judges. 

Suit  for  Wassilat. 

Case  No.  698  of  1873. 

• 
Special  Appeal  from  a  decision   pasted 

the  Subordinate  Judge  of  Sarum, 

the    ijih    February    tSjj,    reversing 

decision  of  the  Moonsiff  of  Chum,^ 

dated  the  i  ith  August  i8yi, 

Dwarkaram  Misser  and  another  (two  of 
Defendants),  AppellaniSy 

versus 

Jogessur  Lall  (Plsuntiff),  RespondeuL 

Baboo  Bama  Churn  Banerjee 
for  Appellants. 

Mr,  /?.  E,  Twidale  for  Respondent. 


In  order  to  establish  a  claim  for  wassiiat,  it  k  ii 
bent  00  a  plaintiff  to  show,  firsts  that  he  was  end 
possession  durinj;  the  period  for  which  wassflat  is 
ed ;  and,  secondly »  that  he  was  wronjjfuHy  kept  o«j 
that  possession  by  the  defendants  for  swiii  period. 

Phear,  J, — This  case  has  been  tried 
imperfectly  in  the  Court  below,  and  \ 
tliat  it  must  be  remanded  for  a  fresh  trial 

The  plaintiff  brought  his  suit  against 
defendants,  the  two  present  appellants 
another,  seeking  to  obtain  what   is  tei 
wassilat  for  the  years  1275  and  1276. 

Now,  in  order  to  establish  this  claims 
was  incumbent  upon  him  to  show  that 
was  entitled  to  possession  of  the  land 
is  the  subject  of  suit  during  these  two  ye; 
1275  and  1 276.     And,  in  doing  this,  he 
have  to  show  what  was  the  character  of 
possession  to  which  he  was  entitled.     N< 
he  would  have  to  show  that  the  defend: 
wrongfully  kept  him  out  of  this  poss 
during  these  two  years,  or  part  of  ti 
And,  thirdly y  he  wduld  have  to  gi^  cvid< 
upon  which  the  Court  would   come  to 
reasonable  conclusion  as  to  the  amount 
loss  which  he  had  sustained  by  reason  rf  1i^  ] 
having    been    wrongfully    kept  out  (if  iM 
possession  of  the  land  by  the  defendaite. 

It  is  usual  in  cases  of  this  kind  ihaii  ibe. 
two  first  points  should  be  established. l^^ 
separate  suit  brought  to  recover  possesrioft 
of  the  land,  namely,  first,  that  the  plaintitf  'm 
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^tled  to  possession  of  the  land ;  and, 
i^9idly;  that  the  defendant  has  wrongfully 
|»t  him  out  of  it.     And,  if  these  two  points 

t  established  in  a  first  suit  brought  in  the 
1  Court,  then  by  the  express  provisions 
Act    VIII.    of    1859,   the    plaintiff   may 
g  a  second  suit  simply  for  an  assessment 
the  mesne-profits  of  which  he  has  been 
rived    by  the  wrongful   conduct  of  the 
iial  defendants, 
the  present  case  ito  previous  suit  has 
brought  in  the  Civil  Court.     And  the 
miff  in  his  plaint  seems  to  have  relied 
the  purpose  of  establishing  his  right  to 
ilat  upon  a  suit  which  was  brought  by 
in    the   Collector's   Court  against  the 
three  defendants,  and  in  which   suit 
obtained  a  partial  decree  against  them, 
manifestly,  from  the  explanation  which 
have  endeavoured  to  give,  this  previous 
and  the  decree  in  it  could  not  relieve 
plaintiff  in  this  suit  from  the  obligation 
prove  the  two  first  points ;  consequently, 
lower  Court  could  not  rightly  come  to  a 
e  in   this  suit  without  first  trying  the 
es   involved   in  these    two   points,  and 
iving  at  ja  conclusion  of  fact  upon  them. 
~"he  first  Court  appears  to  have  taken  this 
,  and  to  have  tried  the  case  very  fairly 
completely.    But,  in  the  Lower  Appellate 
rt,  for  some  reason  or  other  which  has 
been  disclosed  to  us,  the  Subordinate 
e  entirely  omitted  to  consider  these  two 
points  at  all. 
The    two    first    defendants    alone    have 
led,  and  therefore  the  matter  is  nar- 
d  to  a  question  between  the  plaintiff  and 
We  think  that  the  decision  of  the 
er  Appellate  Court  must  be  reversed,  and 
case  remanded  for  re-trial  upon  the  three 
wing  issues : — 
FtrsL — Was  the  plaintiff  entitled  to  the 
ssion  of  the  land  which  is  the  subject 
nit  during  the  years  1275  and  1276;  and, 
so,  what  was  the  nature  of  the  possession 
vhich  he  was  entitled  ? 
Secondly, — In  the  event  of  the  first  issue 
g  established  in  the  affirmative,  did  the 
appealing  defendants  wrongfully  keep 
out  of  such  possession  as  he  was  entitled 
doring  those  years  1275  and  1276  or  any 

of  them  ?     And,  if  so,  then, 
jTkirdiy. — What  was  the  loss  occasioned 
the  plaintiff  by  the  wrongful  conduct  of 
defendants  in  so  keeping  him  out  of 
sslon  ? 
case  must  be  tried  upon  the  evidence 
!stiow  upon  the  record, 
^'tosts  will  abide  the  event. 
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The  19th  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Rent*8uit— Act  VIII.  (B.C.)of  2869,  s.  31— Inter- 

venor. 

Case  No.  927  of  1873. 

Spicial  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  BhaugulporCy 
dated  the  jist  January  1873,  affirming 
a  decision  of  the  Moonsiff  of  Monghyr^ 
dated  the  27th  July  1872, 

Girdharee  Lall  Singh  Pasban  (one  of  the 
Defendants),  Appellant, 

versus 

Chundec  Pershad  and  others  (Plaintiffs), 
Respondents. 

Mr,  R.  E.  Twidale  for  Appellant. 
No  one  for  Respondents. 

In  a  suit  for  rent,  where  an  intervener  on  his  own 
account  who  pleads  a  deposit  in  Court  made  under 
Act  VIII.  (B.C.)  of  i86§  is  made  a  defendant  by  the 
Court,  the  fact  of  his  being  a  defendant  does  not  give 
rise  to  any  equity  as  between  the  plaintiff  and  the  other 
defendants. 

Phear,  /.—According  to  the  finding  of 
fact  come  to  by  the  Lower  Appellate  Court, 
the  present  appellant,  more  than  six  months 
before  the  date  of  the  institution  of  this  suit, 
deposited  in  Court  a  sum  of  money  as  rent  of 
the  land  in  respect  of  which  he  is  now  sued. 
That  being  so,  the  plaintiff  was  barre<Jby  the 
operation  of  section  31,  Act  VIII.  (B.C.) 
of  1869,  from  bringing  a  suit  to  recover  rent 
of  the  same  land  due  antecedently  to  the  date 
when  the  deposit  was  made. 

We  therefore  think  that  the  decision  of 
the  Lower  Appellate  Court  is  wrong  upon  its 
own  findings,  and  that  the  suit,  as  against 
Girdharee  Lall,  must  be  dismissed. 

We  will  add  that  Girdharee  came  in  as  an 
intervenor  on  his  own  account,  and  if  the 
plaintiff  had  sued  him  jointly  with  the  other 
defendants,  it  would  have  been  difficult  to 
understand  how  the  payment,  which  was 
made  by  him  on  account  of  rent,  should  not 
have  been  reckoned  to  the  benefit  of  the  other 
defendants  as  well  as  himself.  As,  how- 
ever, he  was  made  a  defendant  by  the  Court, 
that  fact  does  not  give  rise  to  any  equity  as 
between  the  plainiiff^and  the  other  defendanta. 
Girdharee  Lall  musl  be  paid  his  costs  by  the 
plaintiff  in  all  Courts. 
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The  19th  Febroary  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
'  Judges, 

Act  VIIL  (B.  C.)  of  X869,  t.  31— Ettoppel. 
Case  No.  926  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Bhaugulpore^ 
dated  the  jtst  January  iSjjy  affirming  a 
decision  of  the  Moonsiff  of  Monghyr^ 
dated  the  ojth  July  18 J2. 

Ramdin  Singh  and  another  (Defendants), 

ApptllantSy 

versus 

Chundee  Pershad  Singh  and  others 
(Plaintiffs),  Respondents. 

Moonshee  Mahomed  Yusufiox  Appellants. 

Baloo  Boodh    Sen    Singh    and    Moonshee 
Abdool  Baree  for  Respondents. 

A  suit  for  rent  doe  for  a  period  prior  to  a  deposit  iSing 
made  under  the  provisions  of  Act  VIII.  (B.C.)  of  1869 
is  not  barred  by  s.  31  of  that  Act,  where  the  contention 
of  the  defendants  is  that  the  tenure  was  the  depositor's, 
and  that  the  rent  was  due  from  him  and  not  from  them. 

Phear,  J.—Wk  think,  on  the  finding  of 
fact  at  which  the  Lower  Appellate  Court  has 
arrived,  that  it  was  right  in  holding  that  the 
plaintiffs'  suit  against  the  appellants  was  not 
barred  by  section  31,  Act  VIII.  (B.C.)  of 
1869.  The  Judge  finds  that  rent  was 
deposited,  or  rather  money  was  deposited,  on 
account  of  rent  of  lands  which  are  the 
iubjea  of  suit  by  Girdharee.  And  section 
jji  says:  "Whenever  a  deposit  on  account 
*'  of  rent  shall  have  been  made  under  the 
"provisions    of  this    Act,   or  of    Act  VI, 


''  of  1862,  passed  by  the  Lieatenant- 
"  or  of  Bengal  in  Council,  no  suit  sfaaA 
*'  brought  against  the  person   making 
"  deposit,  or  bis  representatives,  on 
"  of  any  rent  which  accrued  due  prior  t 
'*  date  of  the  deposit,  unless,"  &c. 

It  is  true  that  on  the  finding  of  the  J 
this    section    would    bar    a     sait 
Girdharee  for  any  rent  due  before  the 
when  the  deposit  was  made.    Bat  this 
as  far  as  we  are  af  present  conceniedr 
against,  not  Girdharee,  but  the 
Consequently  that  section  does  not  bar  iu 

As  to  the  other  objections   which 
been   made  against  the  judgment  of 
Lower  Appellate  Court,  we  tibink  they 
not  substantial.    The  judgment  of  the  j 
no  doubt  refers  very  shortly  indeed  10 
evidence.     But  it  does  say  that,  even  if 
jummabundee  papers  be  excluded, 
ample  evidence,  independently  of 
warrant    the    Moonsiff    in    decreeing 
plaintiff's  claim  as  against  the  defeo 
In  other  words,  he  is  of  opinion  that 
evidence  is  quite  sufficient  to  establish 
essential  parts  of  the  plaintiff's  claim. 
are  not  in  a  position  to  inquire  w];iether 
is  so  or  not ;  or  to  judge  of  the  saffi 
of  the  evidence  upon  which  the  other  fi 
of  the  Judge  to  which  we  have  referred 
been  come  to.    We  think  that  on 
appeal  we  ought  not  to  interfere  with 
decision  of  the  Lower  Appellate  Conrt» 
that  this  appeal  should  be  dismissed 
costs. 

When  we  said  just  now  that  the  J 
found    that   the    payment    was    made 
Girdharee  Lall,  we  intended  to  ezpre^ 
we  understand  him  to  say  that  the  pa; 
was  made  by  Girdharee  Lall  on    hts 
behalf  within  the  meaning  of  the  Act,  and 
not  made  by  him  as  an  agent  for,  or  on 
of,  the  appellant  defendants.    And,  in 
the  Judge  had  evidence  upon  which  he 
base  any  conclusion  whatever    npon 
point,  it  must,  we  suppose,  appear 
that  the  payment  was    by    Girdharee 
himself,  and  not  by  the  appealing  defe 
in  any  form,  because  it  is  Uie  appellant's 
contention  that  the  tenure  was  Girdhari 
and  that  the  rent  was  due  from 
and  not  from  them.     Of  course,  if  the 
and  the  declaration  which  ought  to 
attached  to  the  notice  were  before  the 
the  matter  would  have  been  plain  be 
possibility  of  mistake.    We  suppose 
evidence,  whether  it  was  in  the 
admission  or  otherwise  before  the^ 
was  sufficient  to  justify  his  finding. 
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The  19th  February  1874. 

Present: 

Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
Judges, 

ieot  Docnments— Inadmissible  Bvidence. 
Case  No.  949  of  1873. 

ial  Appeal  from  a  decision  passed  by 

Subordinaie  JMge  of  Bhaugulpore, 

the  sth  February  187 J,  modifying 

decision    of  the   Sudder    Moonsiff  of 

'  District^  dated  the    23rd  November 

t72. 

G.  H.  Grant  (Plaintiff),  Appellant, 

versus 
fjnath  Tewaree  (Defendant),  Respondent. 

K  R.  E.  Twidale  and  Moonshee  Mahomed 
•  Yusuf  for  Appellant. 

\qqs  Romesh  Chunder  Mitter  and  Rash 
Beharee  Ghose  for  Respondent. 

1  a  sunaud,  bearing  a  seal,  and  purporting  to  be 
of  30  years  old,  was  tendered  as  evidence,  but 
laot  admitted  by  the  opposite  party,  held  that  the 
teoderiog  it  ought  at  least  to  have  adduced  such 
loe  as  he  was  able  of  custody  and  of  payment  of 
tw other  acts  done  according  to  its  terms. 

the  Lower  Appellate  (x>urt  was  influenced  in 
of  the  plaintiff  s  case  by  such  unproved  sunnud 
ibyfarkhuttees  similarly  unauthenticated,  the  High 
reversed  his  decision,  and  remanded  the  case  Tq 


or 


^htar^  J. — The  learned  pleader,  who 
rs  on  behalf  Of  the  respondent,  has  felt 
If  obliged  to  admit  very  fairly  that  the 
dinate  Judge  has  treated  certain  docu- 
as  if  they  were  evidence  between  the 
es ;  and  he  is  unable  to  contend  that  these 
ments  were  properly  proved,  namely, 
sunnud  and  a  certain  nnmber  of  far- 
ees.  Bat  he  has  urged  upon  us  that 
have  not  materially  influenced  the 
ijpnent  of  the  Lower  Appellate  Court  in 
d  to  his  estimate  of  the  plaintiff's  case, 
e  are  unable,  however,  to  take  this  view, 
ems  to  us  that,  if  the  Subordinate  Judge 
right  in  treating  the  sunnud  as  evidence 
en  the  parties,  i  t.,  as  if  it  had  in 
been  proved,  and  so  was  fit  to  be 
as  evidence  between  the  parties,  it 
llave  bad  important  weight  given  to  it 
IS  case.  It  is  almost  impossible  to  sup- 
tbat  the  Subordinate  Judge  was  not 
ced  in  his  view  of  the  plaintiff's  case 
belief  which  he  undoubtedly  held 
tUs  sannnd  was  evidence  between  the 
>^.   It   appears,    however,     that    this 


LP. 


sunnud  was  in  no  respect  proved  and  was 
not  admitted  by  the   plaintiff.    The  Judge 
remarks  that,  inasmuch  as  it  is  30  years  old, 
the  defendant  could  not  be  expected  to  prove 
it.    But  we  need  hardly  say  that  this  remarkH 
must  have  been  made  under  considerablel 
misapprehension.    It  is  not  because  a  docu-" 
ment  bears  a  very  important-looking  seal  and 
on  the  face  of  it  purports  to  be  more  than  j 
30  years  old,  that,  therefore,  it  is  not  neces-'  I 
sary  to  prove  it  while  the  party  to  be  affected  I 
by  it  does  not  admit  it.     In  the  case  of  a  | 
docament  of  that  sort,  it  is  just  as  much 
incumbent  upon  the  person  who  relies  upon 
it  to  prove  it  as   if  it  were  a  document 
appearing  to  have  been  executed  only  the 
day  before  the  trial.    The  only  difference 
between  the  two  cases  is  this,  namely,  that 
the  nature  of  proof  is  different  in  them.    In 
order  to    prove    the    authenticity    of    this 
sunnud,  the  defendant  ought  at  least  to  have 
adduced  such  evidence  of  the  custody  of  the 
document  and  of  payment  of  rent  according 
to  its  terms,  or  of  other  acts  done  hi  accord- 
ance with  it,  as  he  was  able  to  bring.    If  his 
case  be  a  true  one,  he  must  have  evidence  in 
his  power  of  that  kind.    He  brought  none  of 
it.    And  consequently  the  piece  of  paper 
decorated  with  seal,  which  he  calls  a  sunnud 
of  the    Rajah   so   many    years    old,  must 
remain,  as  far  as  this  trial   is  concerned, 
simply  a  piece  of  paper  without  being  avail* 
able  as  evidence  on  his  behalf. 

So  again  with  regard  to  the  farkhnttees, 
the  defendant  cannot  ask  to  have  them  looked 
at  and  treated  as  evidence  against  the  plaint* 
iff,  unless  he  proves  them  to-be  authentic 
receipts  binding  upon  the  plaintiff.  /That  is, 
he  must  give  such  evidence  as  will  satisfy 
the  Court  that  they  are  receipts  given  on 
behalf  of  the  plaintiff  by  some  one  able  to  bind 
htm.  There  is  no  such  evidence  on  the 
record  with  regard  to  a  considerable  number 
of  the  farkhnttees,  and  therefore  these  ought 
not  to  have  been  treated  as  evidence. 

We  repeat,  it  seems  to  us,  that  the  Subor* 
dinate  Judge  was  influenced  in  his  view  of 
ihe  plaintiff's  case  by  this  evidence.  And  as 
we  think  that  he  ought  not  to  have  treated 
these  materials  as  evidence,  and  ought  not 
to  have  allowed  them  to  influence  his  mind, 
the  decision  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  remanded  for 
re-trial.  And  we  think  it  right  to  direct  that 
upon  remand  the  case  be  transferred  to  the 
Court  of  the  Judge  for  re-trial. 

The  appeal  will,  be  re-tried  in  Its  entirdty 
by  the  Judge, 

Costs  must  abide  the  event. 
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The  X9th  February  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Civil  Court  Ameen— Act  VIII.  of  2859, 9.  z8o. 

Case  No.  1198  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Chittagong, 
dated  the  tst  April  tSy^i  modifying  a 
decision  of  the  Moonsiff  of  Seetakoond, 
dated  the  28th  December  xS'jz. 

Ram  Dhun  Dey  (Plaintiff),  Appellant, 

m 

versus 

Ram  Monee  Dey  (one  of  the  Defendants), 

Respondent, 

Baboo  Aukhil  Chunder  Sen  for  Appellant. 

Baboo  Grish  Chunder  Ghose  for 
Respondent. 

A  Civil  Court  is  not  warranted  in  deputing  its 
functions  to  an  Ameen,  and  an  Ameen  is  bound  not  to 
go  beyond  the  points  referred  to  htm  for  inquiry. 

Kemp,  J.— The  plaintiff  is  the  special 
appellant  in  this  case.  The  defendant  Ram 
Monee  Dey,  special  respondent,  is  the  plaint- 
iff's broiher.  It  appears  that  there  were  four 
brothers,  and  that  a  partition  took  place  in 
1221  Mughee  into  four  equal  shares.  The 
present  suit  is  brought  on  the  allegation 
that  the  bishtnoo  mundul  lands  were  held 
in  comgion ;  that  there  were  also  IHI  lands 
held  in  common ;  and  that  the  plaintiff  has 
been  ousted  by  the  defendants  from  one  cora 
of  bishtnoo  mundul  land,  2  gundas  2  cofts 
of  ijmalee  lal  land,  and  that  the  defendants 
have  encroached  upon  the  homestead  lands 
two  cubits.  The  defendants  pleaded  limita- 
tion, and  also  that  the  allegation  of  the  plaint^- 
iff  that  the  lands  were  held  ijmalee  was  false ; 
that  there  had  been  a  separation  by  metes 
and  bounds  which  included  the  lal  lands, 
and  that  the  bishtnoo  mundul  lands  fell  to 
the  share  of  the  defendants.  The  first  Court 
dismissed  the  plaintiff's  case  with  reference 
to  the  bishtnoo  mundul  and  lal  lands,  but 
found  that  the  report  of  the  Ameen  showed 
that  the  defendant  was  in  possession  of  more 
homestead  land  than  he  was  entitled  to  under 
the  partition,  and  gave  the  plaintiff  a 
modified  decree  for  possession  of  \\  cubits 
of  homestead  land  to  the*north  bounded  by 
a  straight  line  drawn  due  east  to  west,  touch- 
ing the  northern  extremity  of  the  base  of  the 


mango  and  nut  tree  marked  M  and  N 
the  Ameen's  map.    The  rest  of  the  suit 
dismissed.     On     appeal     the     Subordu 
Judge,  Baboo  Russick  Lall  Bose,  has 
missed  the  whole  of  the  plaintiff's  suit. 
has  taken  exception  to  the  proceedings  of ' 
Ameen,  and  remarks  that  he  has  usurped 
functions  of  the  Court ;  that  he  has 
issues,  taken  evidence,  and  given  a  decu 
upon  points  not  referred  to  him  for    inqt 
The  Subordinate  Ju'dge  has  also  found 
the  evidence  adduced  by  the  plaintifif  in 
case,  consisting  of  four  witnesses,  that 
plaintiff's    allegation    that    the   lands 
ijmalee  was  false,  and  also  that  the  witi 
have  failed  to  prove  the  plaintiff's  case 
regard  to  any  portion  of  the  land  claii 
by  the  plaintiff. 

The    grounds    taken    in    special   api 
are  that  the  Subordinate  Judge  was 
in   law   in   not  taking  notice   as    evidi 
in  the  case  of  the  report  of  the  Ameen, 
of  the  evidence  and   documents   prodi 
before  the  Ameen.    The  second  ground 
that  the  Subordinate  Judge  has  passed 
decision  whatever  on  the  cross-appeal  of 
plaintiff. 

Taking  the  second  ground  first,  it  is  cl 
to  my  mind  that  the  Subordinate  Judge 
passed  a  decision  upon  the  cross-appeal 
the  plaintiff.  He  commences  his  decision 
saying  that  the  plaintiff  has  filed  a  ci 
appeal  against  the  decision  of  the  M001 
he  also  goes  into  the  evidence  of  the  pi 
iff,  and  finds  that  that  evidence  falsifies, 
so  it  certainly  does,  the  allegation  upon 
the  plaintiff  came  into  Court,  and  which 
the  main  averment  on  which  he  based 
claim,  namely,  that  these  lands  were  ijm^ 
and  not  divided. 

Then  with  reference  to  the  other  gi 
there  are  conflicting  decisions  of  this 
as  to  how  far  an  Ameen's  report  may 
admitted  as  evidence  in  a  case.  No  doul 
section  180  of  the  Code  of  Procedure 
down  that  Ameens  have  the  power  to  call 
evidence  in  matters  referred  to  them;  t] 
have  also  the  power  to  call  for  and  examii 
documents  and  other  papers  relevant  to 
subject  of  inquiry,  and  the  section  alsoefu 
that  the  report  and  deposition  shall  be  W 
as  evidence  in  the  suit,  and  shall  form 
the  record,  and  in  a  case  to  be  found  tij 
Qih  volume,  Weekly  Reporter,  page 
decided  by  the  late  Justice  Baykyv 
Justice  Macpherson,  those  Judges  h^; 
the  report  of  an  Ameen  and  the  de| 
taken  before  an  Ameen  are  receivaUe 
evidence  in  the  suit,  and  that,  in  thence 
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["provisions  of  the  law,   section   180,  it 

lOt  competent  to  the  Lower  Appellate 

to  refuse  to  consider  the  Ameen's 

and  the  depositions  of  the  parties  and 

ses  examined  by  him.     But,  in  a  later 

^vhich  I  maj  observe  is  also  supported 

'  ^r  rulings  of  a  later  date,  and  which 

found  in  Volume  IV.,  Bengal  Law 

J,  Appendix,  page  33,*  decided  by 

• 

•  The  19th  January  1870. 

Present : 

tUon'ble  J.  B.  Pbear  and  Dwarkanath  Mitter, 
Judges, 

Case  No.  2328  of  1869. 

Appeal  from  a  decision  passed  by  ike  Suborn 
^e  Judge  of  Backer  gunge y  dated  ike  2gth  June 
modifying  a  decision  of  the  Moonsiff  of  Prij- 
dated  the  20th  June  186 j. 

iaoder  Doss  (one  of  the  Defendants),  Appellant, 

versus 

[Kishore  Chuckerbutty  (Plaintiff),  Respondent, 

Bhyruh  Chunder  Banerjee,  for  Appellant. 

No  one  for  Respondent. 

r,  y.— This  is  a  suit  to  obtain  a  declaration  of  the 
h  right  of  possession  to  certain  land  as  against 
ndaot.  There  are  therefore  two  elements  in  the 
f this  suit :  First ,  the  possession  of  the  plaintiff ; 
Mc^jK,  his  title  as  ag:ainst  the  defendant  to  retain 
tses&ion.  As  far  as  we  can  judge  from  the 
judgment  of  the  Court  below,  that  Court  was 
'^  that  the  plaintiff  had  failed  to  show  any  title 
^  as  against  the  defendant.  The  words  of  the 
:  "  It  appears  that  plaintiff  has  failed  to  pro- 
[fcis  title-deed,  the  potuh,  whereby  to  show  that 
ids  in  demand  are  included  within  the  talook." 
tly,  some  other  inferior  documentary  evidence 
:  in  for  the  purpose  of  supporting  title.  But  the 
isidered  that  even  that  evidence  did  not  extend 
in  dispute.  Under  these  circumstances,  it 
'ftat  the  first  Court  sent  an  Ameen  into  the 
i,  as  the  Subordinate  Judge  says,"  to  ascertain 
al  facts  of  right  and  possession  and  the  boundary 
place,"  and  the  Judge  remarks  tha^  the  Moon- 
Lvell  in  doing  so.  I  quite  agree  with  the  pleader 
»arguedtbis  rase  on  behalf  of  the  appellant  that 
ling  is  entirely  unjustifiable.  It  really 
to  deputine  the  decision  of  this  case  to  the 
This  (^urthas  very  many  times,  in  reference 
diogs  of  this  kind,  expressed  its  opinion  that 
(So  of  the  Civil  Procedure  Code  does  not  warrant 
i^Coart  in  deputing  it«  functions  to  an  Ameen, 
*  sends  to  the  locality  for  the  purpose  of  making 
estigation.  All  that  it  can  charge  the  Ameen 
obtain  such  information  with  regard  to  the 
[itatures  of  the  place  in  dispute,  the  identifica- 
id  depicted  in  maps  with  the  parcels  which 
ibject  of  the  suit,  the  identification  of  maps 
l«iodier  by  the  aid  of  objects  to  be  found  on  the 
i«otfaer  matters  of  this  kind  which  may  be  of 
nd  auxiliary  to,  the  proper  trial  of  the  suit  by 
bebre  which  it  is  pending, 
[verf  clear  to  my  mind  from  the  judgment 
Appellate  Court  to  what  extent  that  Court 
|^p90  the  report  which  the  Ameen,  deputed  in 
,  Mve  just  mentioned,  made  to  the  Court.  But 
[^l^idkerifom  it  that  the  Subordinate  Judge  has 
'^)illfii  report  the  only  evidence  of  title  upon 


Justices    Phear  and    Mitter,    those   Judges 
observe  that  this  Court  has  very  many  times, 
with  reference  to  proceedings  of  this  kind, 
expressed  its  opinion  that  section  180  of  the 
Civil  Procedure  Code  does  not  warrant  a 
Civil  Court  in  deputing  its  functions  to  an 
Ameen.     Now,  in  this  case,  there  can  be  no 
doubt,  after  reading  the  report  of  the  Ameen, 
that  he  has  gone  into  points  far  beyond  those 
which   were   contained     in    the    perwanna 
appointing  him,  and  he  has  also  usurped  to  a 
certain  extent  the  functions  of  the  Court. 
It  is  true  that  the  Subordinate  Judge   has 
put  aside  the    evidence    taken  before  the 
Ameen,  but  he  has  found,  upon  the  evidence 
which  was  adduced  in  Court  by  the  plaintiff, 
not  only — as  supposed  by  the  pleader  for  the 
special  appellant — that  the   plaintiff's   four 
witnesses  have  been  disbelieved,  because  they 
could  not  give  the  precise  date  on  which  the 
plaintiff  was  ousted  by  the  defendants  from 
a  portion  of  the  homestead  lands  as  alleged 
by  the  plaintiff,  but  he  has  also  found  that 
these  four  witnesses  do  not  prove  that  the 
defendant  has  exceeded  his  boundary.     It  is 
very  clear  from  hi^  decision  that  he   has 
found  that  the  defendant  has  not  encroached 
upon  the  plaintiff's  boundary.     Therefore,  on 
the  whole  case,  looking  to  the  fact  that  the 
plaintiff's     allegation     that     the     bishtnoo 
mundul  lands  and  the  lil  lands  were  ijmalee, 
has   been  found   to  be  false   on   his  own 
evidence  and  on  the  evidence  adduced  by 
him,  and  also  to  the  fact  that  the  Ameen  has 
certainly  exceeded  the  instructions  received 
from  the  Court  as  to  the  inquiry  to  be  made 


which  the  plaintiff  has  been  allowed  to  succeed.  In  that 
report,  the  Ameen  states  that  it  appears  from  the  copy  of 
kubop}eut  filed  by  one  of  the  defendants,  whom  he  men- 
tions, not  the  appellant,  that  a  certain  plot  of  land,  a 
portion  of  which  is  in  dispute,  appertains  to  the  howala 
of  the  plaintiff,  and,  upon  this  statement  of  the  Ameen, 
the  Lower  Appellate  Court  has  based  its  judgment  in 
favour  of  the  plaintiff.  The  appellant  objects  to  this 
statement  being  used  in  evidence  against  him,  and  I 
think  that  objection  is  good.  It  is  obvious  that  this 
evidence,  if  evidence  it  can  be  called,  is  intrinsically  of 
the  weakest  possible  character;  and,  if  it  had  been 
ad4uced  and  tendered  in  open  Court,  the  appellant  would 
have  been  entitled  to  object  to  it,  and  to  require  that  it 
should  be  excluded.  A  copy  of  a  kubooleut  simply 
filed  by  one  of  his  co-defendants  certainly  ou^ht  not  to 
have  been  used  in  evidence  against  him  without  his 
consent;  still  less,  if  I  may  say  so,  ou^ht  the  statements 
of  the  Ameen  sent  to  malce  a  local  investigation  with 
reference  to  the  effect  of  this  copy  of  the  kubooleut  to 
have  been  treated  as  anything  upon  which  the  Civil 
Court  could  act.  I  think,  therefore,  that  the  decree  of 
the  lower  Court,  so  far  as  it  was  adverse  to  the  appellant, 
was  made  withoutle^al  materials  to  support  it;  and  that 
this  appeal  ought  to  be  decreed.  The  decree  of  the  lower  ' 
Court  must  be  reversed,  ind  the  suit  be  dismissed  as 
against  the  api>ellant.  The  appellant  will  have  his 
costs  in  all  the  Courts. 
Mitter,  7.— I  concur* 
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by  him  in  this  case,  and  has  usurped  to  a 
certain  extent  the  functions  of  the  Court,  and 
lastly  to  the  fact  that  the  Lower  Appellate 
Court  has  found  on  the  evidence  that  the 
defendant  has  not  encroached  upon  the 
homestead  lands,  I  dismiss  the  special  appeal 
with  costs. 


The  19th  February  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Auction-purchase— Limitation . 

Case  No.  1129  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Chittagongt 
daJed  the  jist  Anarch  i8jj,  affirming  a 
decision  of  the  Moonsiff  of  Rungunneah^ 
dated  the  14th  January  i8'j^. 

Ahmed  All  alias  Amanut  Ali   and  others 
(some  of  the  Defendants),  Appellants, 

versus 

Haree  Chand  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellants. 
Baboo  Sreenath  Banerjee  for  Respondent. 

Where  the  piea  of  limitation  is  raised  to  a  suit,  it  is 
for  the  plaintiff  to  set  it  aside. 
Where  a  decree^ holder,  after  purchase  at  an  execution- 
sale  of  his  judgment-debtor'snghts  and  interests,  sues 
for  a  declaration  of  title  and  for  possession,  and  defend- 
ant pleads  that  neither  plaintiff  nor  his  judgment- 
debtor  was  in  possession  within  12  years  prior  to  the 
suit,  tift  plea  is  not  rebutted  by  the  fact  of  the  suit 
having  been  brought  within  12  years  from  the  date  of 
the  auction- purchase.  • 

Kemp,  J, — The  defendants  are  the  special 
appellants  in  this  case.  The  plaintiff  purchas- 
ed the  rights  and  interest  of  one  Ashgur  Ali 
at  a  sale  under  section  no  of  Ad  X.  of 
1859.  The  plaintiff's  purchase  is  dated  the 
24th  of  July  1865.  After  his  purchase, 
he  let  out  a  portion  of  the  land  to  one  Taj 
Mahomed.  Taj  Mahomed,  the  sub-lesse^of 
the  plaintiff,  not  being  able  to  get  possession 
of  the  lands  so  leased  out,  brought  a  suit 
against  his  lessee,  the  plaintiff,  maicing  him  a 
pro/ormd  defendant,and  against  other  parlies. 
That  suit  was  dismissed,  and  on  an  appeal  to 
this  Court  the  decision  of  the  lower  Court 
was  confirmed.  The  plaintiff,  stating  that 
^his  rights  have  been  prejudiced  by  the  deci- 
sion adverse  to  his  sub-lessee,  Taj  Mahomed, 
has  now  brought  this  suit  to  have  his  title 
declared  and  for  possession,  and  to  have  the 
deed  of  conveyance  set  up  by  the  defendants, 


dated  the   14th  of  Aghran   12 17,  Mi 
set  aside  as  fraudulent  and  coliitaive. 

The  defendants  urge  that  the  cU 
barred  by  the  Statute  of  Limitatioa; 
Ashgur  AH,  whose  rights  have  been  pun 
by  the  plaintiff,  never  owned  or  held  the 
in  dispute;  that  Hyder  AH  was  enttl 
the  land,  and  that  he  sold  it  to  the  defen< 
ancestors  in  12 17;  and  that,  ever  since 
year,  they  have  beej^  in  possession. 

Both   Courts  have  given  the   plaii 

decree.     The  first  and  main  ground 

special  appeal  is  that  both  the  Coaits 

were  wrong  in  law  in  their  adjadication 

tlie  plea  of  limitation.    On  referring 

decision  of  the  first  Court,  the  Mooi 

Chowkey  Rungunneah,  Ifind  thatthe 

has  held  that,  as  the  defendant  has 

plea  of  limitation,  it  would  be  for  hi 

make    it   out.    This    is    obviously 

Unfortunately,  the  Subordinate  Jadge,  in 

ing  the  issue  of  limitation,  has  also 

law.   He  holds  that,  because  the  plaintiff  j 

brought  this  suit  within  1 2  years  from 

of  his  auction-purchase,  or  within  12 

from  the  24th  of  July  1265,  his  sait  is  ini 

entirely  overlook! ng  the  plea  of  the  def< 

that  neither  the  plaintiff  nor  his  jndj 

debtor,  whose  rights  and  interest  he  pt 

at  a  sale  under  Act  X.  of   1B59,  w< 

possession  within  12  years  prior  to  sd 

the  case  had  rested  on  this  finding 

there  is  no  doubt  that  both  Conns 

erred  in  law,  the  suit  ought  to  be  rems 

but  I  am  of  opinion  that  such  remand  ii 

necessary  in  this  case.    In  1866  there 

suit  in  which  Hyder  AH,  the  defei 

admitted  vendor,  was  plaintiff,  ^pell 

Haree  Chand,  the  present  plaintiff  bell 

Court,  was  defendant,  respondent,  and 

All,  whose  rights  and  interest  the  pi 

purchased,  was  a  party.     In  that  caaej 

issue  laid  down  was :     Has  the  plaiodl^l 

is  to  say,  Hyder  AH,  title  and  pi 

the  disputed  lands  .^  or  was  the  titk 

possession  with  Ashgur  AH,  whose  rigfatij 

interest  have  been  purchased  by  Haree 

the  principal  defendant  in  that  case? 

that  case  of  1866,  there  was  a  clear 

in  the  presence  of  the  present  plaiotiffi 

of   the    party  through  whom  the 

defendants  derive  their  title,  that 

session  and  title  were  not  with  Ufdflf 

but   with    Ashgur    Ali,    whose  rigbttij 

interest  the  plaintiff  purchased.    Tbiiit] 

also  been  found  by  the  Lower 

Court,  a  finding  in  which  I  conctuv  tk\ 

is  clearly  an  attempt  on  the  pad  oCr 

Ali  to  raise  a  question  which  was  fia 
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against  him  in  1866.  The  present 
iant  Ahmed  Ali  is  no  other  person  than 
of  Hyder  Ali.  The  kobala  purports, 
true,  to  be  from  the  mother,  but  it  is 
a  collusive  transaction  which  has 
up  to  defeat  the  plaintiff's  title  and 
jion  which  has  already  been  decided 
l6.  'then  there  is  the  fact  that  in  the 
lent  chittahs  the  name  of  Ashgur 
registered  as  in  possession  of  this 
Taking  this  vi^  of  the  case,  I 
it  unnecessary  to  remand  it  for  a  clearer 
j  on  the  question  of  limitation,  inasmuch 
question  of  possession* was  decided  in 
in  favour  of  the  plaintiff's  judgment- 
Ashgur  Ali,  whose  rights  and  interest 
to  the  plaintiff  by  a  sale  under 
1 10  of  Ad  X.  of  1859. 
appeal  is  dismissed  with  costs. 


The  20lh  February  1874. 

Present : 

mon'ble  F.  B.  Kemp  and  F.  A.  Glover, 
Judges. 

and  Agent— Suit  for  Adjustment  of 
Accounts — ^Jurisdiction. 

rence  io  the  High  Court  by  the  Judge 
the  Small  Cause  Court  at  Rajshahye, 
id  ihe  roth  January  iS'jt^ 

Krishna  Kinkur  Roy,  Plaintiff, 

versus 

lb  Chunder  Chuckerbutty,  Defendant, 

hy  a  i>rincipal  against  an  agent  for  adjustment 
BStigation  of  disputed  items  of  account  which 
ttt^be  determined  within  six  weeks,  and  which 
Idle  agent  with  colluding  with  judgment-debtors, 
d  to  be  properly  triable  by  the  Civil  Court,  and 
the  Small  Cause  Court. 

u — This  is  a  suit  to  recover  the 
of  certain  moneys  said  to  have  been 
i^ed  by  the  defendant  as  agent  for  plaint- 
'  not  accounted  for,  according  to  the 
reposed  in  him.  I'he  substance  of  the 
is  herewith  annexed.  It  charged  the 
idant  with    collusion    with    judgment- 

• 

plaint  was   filed   in  the   Moonsiff's 

rat  Beauleah,  and  was  returned  by  the 

Ir^ter  the  settlement  of  issues,  for 

irpose  of  filing  it  in  the  Small  Cause 

It  Beauleah ;  the  Moonsiff  consider- 

he  bad  no  jurisdiction  to  try  the 

reference  to  the  ruling  of  the  Divi- 

[fieoch  at  page  4,  Weekly  Reporter, 

XX.    On  the  case  coming  on  for 


hearing  before  me,  the  defendant  was  exa- 
mined; he  says  that  he  did  not  act  dis- 
honestly, and  that  he  had  duly  accounted  for 
all  the  moneys  he  had  received  ;  that  he  did 
not  misappropriate  any  sum  of  money,  or 
improperly  charge  the  plaintiff  with  any  item 
of  it  in  his  accounts. 

It  appeared  to  me  that  the  case  involves 
investigation  of  various  disputed  items  in 
the  accounts  rendered  by  the  defendant  in 
his  capacity  of  agent  for  plaintiff,  which  are 
to  be  proved  by  witnesses,  some  of  whom 
reside  at  Moorsiiedabad  and  elsewhere,  and 
one  at  Benares;  the  accounts  extending 
over  two  years  and  two  months. 

Such  an  adjustment  of  disputed  accounts 
is,  I  thought,  not  compatible  with  the  speedy 
procedure  prescribed  for  Courts  of  Small 
Causes  constituted  under  Act  XI.  of  1865, 
and  is  not  capable  of  satisfactory  determina- 
tion, until  ail  the  witnesses  cited  by  both 
parties  were  examined,  and  this  cannot  pos- 
sibly be  done  within  the  limited  period  of  six 
weeks  allowed  for  the  disposal  of  a  Small 
Cause  Court  case. 

Application  has  already  been  made  for  the 
examination  of  the  witness  by  commission 
at  Benares. 

I  therefore  ordered  the  plaint  to  be 
returned  for  the  purpose  of  being  tried  in  the 
Moonsiff's  Court  with  reference  to  the  prin- 
ciple laid  down  in  the  High  Court's  Ruling  at 
page  66,  Sutherland's  Ruling  Book  on  Refer- 
ences from  Small  Cause  Courts. 

The  plaintiff  applied  for  review  of  my 
order,  and  prayed  that  a  reference  may  be 
made  to  the  Hon'ble  Court  on  the  point.  I 
admit  this  application,  and  accede  ^o  his 
prayer  of  submitting  the  case  for  the  opinion 
of  the  Hon'ble  Judges  of  the.  High  Court 
unc/er  section  22  of  Act  XI.  of  1865. 

The  point  upon  which  I  solicit  the  Hon'ble 
Court's  opinion  is  whether  a  suit  which  seeks 
for  adjustment  and  investigation  of  various 
disputed  items  in  accounts  extending  over  two 
years  and  two  months  between  the  principal 
and  agent,  and  which  charges  the  defendant 
with  collusion  with  judgment-debtors  in  the 
receipt  of  money,  can  be,  as  a  rule,  tried  in 
the  Small  Cause  Court  ?  And,  if  so  whether 
such  investigation  is  compatible  with  the 
speedy  and  simple  procedure  laid  down  for 
the  guidance  of  Small  Cause  Court  Judges, 
and  the  ruling  of  the  High  Court  at  page  66 

Tara  Soondaree  Debia        ??  ,^^^.^'S'*^<^.^  J^O"* 

•oerstis  Mofussil  Small  Caus(5 

Huro  Soonduree  Debia      CourtS   above    cited  ' 

and  others,_decided  6th    ^^^^        Sutherland's 

Books  of  Rulings. 
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I,  however,  still  remain  of  opinion  that  such 
a  suit  should  be  left  to  be  tried  in  the 
ordinary  Civil  Court.  The  opinion  expressed 
by  the  Hon'ble  Judges  of  the  High  Court  in 
the  case  cited  by  the  Moonsi£f  was  for  the 
purpose  of  determining  whether  a  special 
appeal  lies  in  such  a  case  under  Act  XXIII. 
of  1861,  section  27,  but  no  such  question 
as  has  been  stated  in  my  reference  was 
directly  raised  or  discussed. 

Judgment  of  the  High  Court : — 

Kempi  y, — We  concur  with  the  Small 
Cause  Court.  This  is  a  suit  which  ought  to 
be  tried  by  the  Civil  Court  and  not  by  the 
Small  Cause  Court. 


The  20th  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

A  Priori  Probability—Appellate  Court^Reasons 

for  Difference. 

Case  No.  814  of  1873. 

Special  Appeal  from  the  decisions  passed  by 
the  Officiating  Additional  Judge  of 
lirhooty  dated  the  i8th  and  2^th 
February  i8j3t  reversing  a  decision  of 
the  Moonsiff  of  Durbhangahy  dated  the 
jjth  August  18 J 2, 

Shaikh  Mahomed  Salleh  (Defendant), 

Appellant, 

versus 

Shaikfi  Nuseerooddeen  Hossein  and  others 
(Plaintiffs),  Respondents, 


Messrs,  R,  E,  Twidale  and  C,  Gregorf  for 

Appellant. 

Moonshee  Mahomed  Yusuf  for 
Respondents. 

A  matter  in  issue  between  parties  ought  not  to  be 
determined  merely  upon  h  priori  probability,  however 
improbable  the  features  of  the  case  put  forward  by  one 
of  the  parties. 

The  Judge  of  an  Appellate  Court  dissenting  from  the 
decision  of  the  first  Court  is  bound  to  give  good  grounds 
why  he  cannot  come  to  the  same  conclusion  as  that 
Court  upon  the  material  evidence  before  the  Court. 

Phear,  J, — It  appears  to  us  from  the 
judgment  of  the  Lower  Appellate  Court  that 
the  investigation  of  the  case  in  that  Court 
^has  been  most  unfortunately  imperfect,  and 
that  material  error  haft  ensued  in  th»  deter- 
mination of  the  matter  in  suit  between  the 
parties. 


The  plaintiffs  sued  to  redeem  Crcm 
defendant  certain  property  which  they 
was  mortgaged  to  the  defendant  in  the 
of  Aughran  1261  by  the  owner  of 
property  under  a  zur-i-pesbgee  lease  for 
years.  They  say  that  they  are  the  heirs 
representatives  of  the  mortgagor,  and 
that  the  loan  has  been  paid  oft  by  the 
peshgee  lease  ;  and,  upon  this  statem 
the  case,  they  seek  to  recover,  not  onlj 
land  itself,  but  damages  for  the 
profits  which  they  have  been  deprived 
the  over-holding  of  the  defendants. 

The  defendants  admit  the  original 
gage-transaction  ;  they  also  admit  the 
iffs'  title  by  inheritance.     But  they  say 
at  the  expiration  of  the  original  term  of 
zur-i-peshgee  lease,  the  mortgagor  con 
to  them  the  whole  property,  the  entire 
in  the  property  including    the    eqoity 
redemption,  for  a  consideration  of  Rs.  i 
by  a  kobala    which     they    produce, 
which   was  undoubtedly  registered    at 
time  of  its  date. 

This  being  the  present  state  of  the 
between    the  parties,    the    first   issue 
whether  or  not  Mussamut  Tukdeeruo. 
admitted  mortgagor  of  the  property,  did 
vey  the  property  to  the  defendant  in  K 
1267,     as  the  defendant  said  that  she 
And,  in  the  event  of  that  issue  being  f< 
adversely  to  the   defendant,   the  only 
issue  which  would  arise  between  the 
would  be  whether  or  not  the  amount  dt 
money  advanced  to  the  mortgagor  had 
paid   off  by  the  usufruct,  as  the   pi 
alleged. 

The  Lower  Appellate   Court   has 
mined  the  first  issue  against  the  defem 
But  it  has  done  so  without  making  the 
reference  to  the  evidence. 

It  appears  that  the  defendants,  in  or^ 
support  the  allegation  of  their  pur^ 
adduced  witnesses  who  stated  that  ther 
present  at  the  time  when  Mussamut  Toi 
run  executed  the  kobala,  and  who  d 
to  all  the  principal  facts  which  they  had 
opportunity  of  seeing  in  connection 
this  alleged  act  of  purchase  and  sale. 

The  first  CouK  very  carefully  consi 
the  whole  of  this   evidence,  and  also 
various  considerations  which  arose  oat 
general  circumstances  of  the  parties 
the  sale-transaction ;    coming  in  the 
the    conclusion    that   the     defendants 
satisfactorily  made  out  the  affirmative  of 
issue. 

The  Judge,  however,  as  has  already 
mentioned,    does   not    make  the 
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mce  to  the  character  and  details  of  this 

Dce.     He  states  that  the   trial  of  the 

.  occupied  two  whole  days  before  him^ 

that  he  heard  arguments  on  both  sides  at 

liderable  length  :  and  taking  the  defend- 

l'  case  as  it  was  presentefd  to  him  at  the 

he  considered  it  to  be  so  improbable 

he     entirely     discredited     both    the 

Lhteamama,   which  was  said    to    have 

ided  the  bill  of  sale,  and  the  bill  of  sale. 

w,   we  need    hardty    point    out    that 

igh  a  case  put  forward  by  a  party  to  a 

may  appear  to  present  features  of  very 

t  improbability,  yet  it  is  not  merely  upon 

ii  priori  probability  that  the  matter  in 

between    the   parties    ought    to    be 

lined  in  a  Civil  Court.     The  question 

is  suit  eminently  depended  upon  the 

of  the  testimony  which  those  persons 

who  said  that  they  were  witnesses  to 

actual   sale- transaction.      It  may  quite 

be  that  in  spite  of  all  the  improbabilities 

\  the  Judge  thought  attached  to  the 

put  forward  by  the  defendants,  yet  it 

iheless  was  true  to  the  smallest  item  of 

The  first  Court  thought  it  was  true, 

gave  its  reason  for  thinking  that   the 

"labilities  upon  which  the  Judge  deter- 

the  case  were  entirely  outweighed  by 

actual    and    direct    testimony    of   the 

Tsses  to  the  principal  and  material  facts 

plain  to  us  that  the  Judge  has  in  the 

•below  neglected  the  most  material  part 

^  Court's  duty  in  regard  to  the  investi- 

which  he  had  to  make ;  for  he  has 

given  that  direct  attention  to  the  parol 

imony  which  he  was  bound  to  give.     He 

pronounced  a  decision  which  in  effect 

lots  to    finding   that   several  witnesses 

been  guilty  of  the  most  deliberate  and 

lulent  perjury,  without  having  apparently 

Dy    degree    examined    that    testimony 

[inquired  into  the  value  of  these  persons' 

ice.     This  is  very  much  indeed  to  be 

red,  because  if  the  conclusion  in  this 

:t  at  which  the  Judge  arrived  is  the 

:t   conclusion,    then    certainly     these 

Ksses  ought,  each  and  all  of  them,  to  be 

for  perjury  in  a  Criminal  Court,  and 

conviction   to    be   snbjected    to  very 

punishment. 

have  already  mentioned  that  the  Court 
ft  instance  based  its  decision  upon  a 
tnelose  consideration  of  the  testimony 
rt«hc$e  very  witnesses  gave  in  this  case 
l-tegard  to  the  material  facts;  and  the 
^  in  overruling  this  decision  has  not,  as 
ibttohave  done,  expressly  stated  why 
^iiot  take  the  same  view  of  the  value 
Vol.  XXI. 


of  that  testimony  as  the  Moonsiff  took.  It 
is  not  enough  for  a  Judge  of  an  Appellate 
Court,  dissenting  from  the  decision  of  the 
first  Court,  simply  to  overrule  that  decision. 
He  is  bound  to  give  good  grounds  why  he 
cannot  come  to  the  same  conclusion  as  that 
Court  came  to  upon  the  material  evidence 
before  the  Court. 

We  think  that  the  decision  of  the  Lower 
Appellate  Court  cannot  be  supported  upon 
the  judgment  which  has  come  up  to  us. 
We,  therefore,  reverse  the  decision  and 
remand  the  case  to  the  Appellate  Court  for 
re-trial.  And  we  direct  that  upon  remand 
the  case  be  transferred  to  the  file  of  the  Dis- 
trict Judge  for  re-trial. 

Costs  to  abide  the  event. 


The  23rd  February  ifi74. 

Present : 

The  Hon'blc  Sir  Richard  Couch,  KL,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
I.  B.  Phear,  W.  Ainslie,  and  G.  G.  Morris, 
Judges. 

Sudras^Adoption. 

Case  No.  88  of  1872. 

Regular  Appeal  from  a  decision  passed  by  the 
Judge  of  Moprshedahad,  dated  the  tst 
February  i8y2, 

Beharee  Lall  Mullick  and  another 
(Defendants),  Appellants, 

versus 

Indur  Monee  Chowdhrain  (Plaintiff), 
Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appeflants. 

Baboo  Hem  Chunder  Banerjee  for 
*  Respondent. 

Amongfst  Sudras  in  Bengal  no  ceremonies  are  neces< 
sary  to  make  a  valid  adoption,  in  addition  to  the  giving 
and  taking  of  the  child  in  adoption. 

This  case  was  referred  to  the  Full  Bench 
on  the  2yth  November  1873  by  Couch,  C.  J., 
and  L,  S,  Jackson  and  J.  B,  Phear,  J  J,, 
with  the  following  remarks  : — 

^Couch,  C.  7.— We  think  that  the  follow- 
ing  question  of  law  arises  in  the  case,  viz,, 
whether  amongst  Sudras  In  Bengal,  in 
addition  to  the  giving  and  taking  of  the  child 
in  adoption,  any,  and,  if  any,  what  cere- 
monies are  necessary  to  make  a  valid 
adoption  ;  and  if  any  ceremonies  are  neces- 
sary, at  what  time  they  must  be  performed. 
We  think  the  decision  on  this  question  in  the^ 
4  Bengal    Law    Reports    162*   should  be 
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considered  by  a  Full  Bench,  and  therefore  we 
refer  it  for  decision  by  a  Full  Bench.  The 
further  hearing  of  the  case  will  be  adjourned 
till  the  answer  to  the  question  is  returned. 

The  judgment  of  the  Full  Bench  was  deli- 
vered as  follows  by — 

Conchy  C,y, — The  question  referred  to  us 
for  decision  is  **  whether  amongst  Sudras  in 
Bengal,  in  addition  to  the  giving  and  taking 
of  the  child  in  adoption,  any,  and,  if  any, 
what  ceremonies  are  necessary  to  make  a 
valid  adoption ;  and  if  any  ceremonies  are 
necessary,  at  what  time  they  must  be  per- 
formed." We  are  not  asked  to  decide 
whether,  according  to  the  received  law  in 
Bengal,  proof  of  the  performance  of  the 
datta  homam  is  essential  to  establish  a  valid 
adoption  in  a  Brahmin  family.  It  has  been 
held  by  the  High  Court  at  Madras  in 
V.  Singamma  vs,  Vinjamuri  Venkatacharhe, 
4  Madras  High  Court  Reports  165,  not  to 
be  essential  ;  but  a  Division  Court  of  this 
Court  held  ih  the  case  in  4  Bengal  Law 
Reports  that  it  was. 

The  Madras  decision  was  not  noticed  either 
in  the  argument  or  the  judgment.  It  not 
being  necessary  to  decide  this  question  in 
the  appeal  in  which  this  reference  is  made, 
we  do  not  propose  to  do  so,  and  shall  only 
consider  what  is  the  law  of  Bengal  in  the 
case  of  Sudras. 

We  refer  first  to  the  Dattalca  Mimansa. 
In  section  i  the  author  treats  of  by  whom 
adoption  may  be  made.  Having  stated  in 
verse  J  5  and  the  following  verses  when  a 
woman  may  adopt,  he  says  in  verse  24  :  "  It 
"  must  not  be  argued  that  since  under  a  text 
"  of  Cannaka  the  employment  of  a  priett  is 
"  according  to  the  approved  doctrine  the 
"  homa  may  be  completed  by  his  interven- 
"  tion  ;  for  althoiigh  that  were  completed, 
"  still  would  the  adoption  (by  the  woman)  be 
"  imperfect,  since  she  is  not  competent  to 
"  perform  the  prayers  requisite  for  the  same." 
And  in  verse  25  the  prayers  are  specified. 
This  is  an  assertion  that  notwithstanding  the 
incompetency  of  a  woman  to  perform  the 
requisite  prayers,  there  may  be  a  complete 
adoption  by  her,  and  that  this  is  not  by 
reason  of  the  intervention  of  a  priest.  The 
Sudras  being  also  incompetent  to  perform 
the  prayers  specified,  the  author  notices  their 
case  ;  and  in  verse  26  says  :  "  Nor  does  thus 
t"  the  want  of  power  of  Sudras  follow,  for 
"  their  ability  (to  adopt)  is  obtained  from  an 
*  **  indication  (of  law)  conclusive  to  that  eflFect 
"  in  this  passage  :     '  Of  Sudras  from  amongst 
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"  those  of  the  Sudra  class.'    By  this  Vs 
''  pati   is  refuted,  who   says :    '  Sadraa 
incompetent  to  affiliate  a  son,  from 
incapacity  to  perform  the  sacrament  dL\ 
homa  and  prayers  prescribed    for 
"  tion.'  "    The  text  of  Cannaka  thas  u 
to  is  given  in  section  z,  verse  74-     When; 
author  says  Vachespati  is  refuted,  he  pi 
affirms  that  the  incapacity  of  Sadras  to 
form  the  homa  and  the  prescribed 
does  not  make  theifi  incompetent  to 
He  then  in  verse  27  states  in  what 
the  competency  is  produced.      It  tn 
adoption  by  women  and  concludes :  '* 
*'  fore  since  by  this  passage  (of  women 
"  Sudras   without    prayers)   a     dispen! 
"  with  respect  to  prayers  is  estabHshed«i 
"  adoption  (of  the  women  in  qnestion) 
"  be  valid   without    prayers ;  like  their 
"  ceptance  of  any  chattel." 

Thus  we  have  it  distinctly  laid  down 
Sudras  may  adopt,  and  that  an  adoption' 
Sudra  without  prayers  is  valid,  because 
is  a  dispensation  with  respect  to  prayers.^ 
would  be  surprising  if  any  passage  from 
author  could  be  produced  which  would 
authority  for  saying  that  an  adoption 
Sudra  without  the  ceremonies  is  invalid. 

In  section  5  the  author  treats  of  the 
of  adoption.  A  Sudra  is  expressly  menti 
only  in  verse  29,  where  it  is  said  t 
ought  to  bestow  as  a  gratuity  on  the  offi 
ing  priest  '*  the  whole  even  of  his  prop 
if  indigent,  to  the  extent  of  his  meansJ 
order  to  make  the  author  consistent,  the 
prescribed  in  this  section  must  be 
stood  as  subject  to  the  qualification  that 
person  adopting  is  capable  of  obsei 
them.  It*  is  not  to  be  supposed  that 
author  intended  to  contradict  what  he 
before  laid  down  about  women  and  Sod 
and  the  concluding  verse  56,  "It is 
^*  fore  established  that  the  filial  relati 
"  adopted  is  occasioned  only  by  the  pi 
"  ceremonies :  of  gift,  acceptance,  a 
**  sacrifice,  and  so  forth,  should  either 
**  wanting — the  filial  relation  even  fails 
must  be  understood  as  only  applying  wi 
there  is  a  capacity,  to  perform  the  ceremoi 
To  give  any  other  meaning  to  it  would 
the  author  absolutely  contradictory.  In 
part  of  his  work  he  would  be  saying 
Sudra  can  adopt,  and  in  another  tbat 
adoption  by  a  Sudra  is  invalid,  because 
monies  have  not  been  performed  vshkA' 
was  incapable  of  performing,  and  which 
author  had  said  he  was  exempted  from 
forming.  The  doctrine  in  the  D 
Chandrika,  which  is  preferred  in  Bengal,  A 
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fc  differ  from  this.  On  the  contrary, 
IKS  39  and  32  of  section  2  support  it. 
Fhe  text  of  Menu  quoted  in  section  5, 
3»  must  be  understood  as  applying  to 
who  are  capable  of  observing  the 
ioed  rules,  and  not  to  Sudras.  The 
Ion  in  IV.  Bengal  Law  Reports,  Appel- 
Jurisdiction,  162,*  which  made  this 
rence  necessary  is  based  upon  a  passage 
Vyavastha  Darpana,  9nd  Edition,  875, 
the  author  quoted  as  an  authority  for 
he  lays  down  a  passage  from  the  Dattaka 
lya,  but  it  appears  that  the  whole  of  the 
mce  is  not  given.  After  *^  a  Sudra  also 
Id  act  in  like  manner,"  are  the  words 
even  without  the  performance  of 
&c.^  the  adoption  is  valid.''  Thus 
ithority  given  by  Shama  Churn  Sircar 
is  position  proves  to  be  no  authority  for 
the  contrary. 

decision  appears  to  us  to  be  unsup- 

by  any  authority.    2  Strange  89  may 

ited    as    a    contrary    authority.     The 

iety  alluded   to   at   page  170,    if   the 

ice  had  a  modern  origin,  as  is  probable, 

not  be  a  sufficient  foundation  for  a 

tof  law.     We  think  we  ought  to  overrule 

decision,  and  answer  the  question  put  to 

saying  that  amongst  Sudras  in  Bengal 

^monies  are  necessary  in  addition  to 

giving    and    taking    of    the    child    in 

ion. 


The  23  rd  February  1874. 

Present : 

Hon"ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

iby  Guardian— Suit  by  Minor— Purchase- 
money. 

Case  No.  939  of  1873. 

1/  Appeal  from  a  decision  passed  hy 
Officiating    Judge    of  Patnay   dated 
20th    September    iSj2y    affirming    a 
fision   of    the  Subordinate    Judge    of 
District,  dated  the  14th  March  1872, 

Muthoora  Doss  (Plaintiff),  Appellant, 

versus 

Kanoo  Beharee  Singh  and  others 
(Defendants),  Respondents, 

C.  Gregory,  Baboo  Mohesh    Chunder 
Ihry,  and  Moonshee  Abdool  Baree 
Appellant. 

^  R.  E,  Twidale  and  Baboo  Romesh 

Chunder  Mitter  for  Respondents. 

J^t  to  recover  property  which   was  sold  by 
^s  gBardiao  while  plaintiff  was  a  minor,  the 

'b  :  •  13  W.  R.  (Civil)  168. 


burden  lies  upon  the  defendants  to  show  that  there  was 
such  a  necessity  for  the  sale  as  would  serve  to  ^ive  the 
fifuardian  legal  authority  to  sell,  or  that  upon  due  inquiry 
defendants  were  reasonably  led  to  suppose  that  such 
necessity  existed . 

Where  defendants  fail  to  show  that  they  obtained  a 
good  title  by  their  purchase,  but  Tt  appears  that  the 

Curchase -money  was  applied  in  any  way  to  the  minor's 
enelit,  the  latter  is  not  to  be  entitled  to  a  decree  for 
immediate  possession  without  also  refunding  the  said 
money  with  interest,  a  set-off  being  allowed  him  for 
net  rents  and  profits  for  the  time  the  property  was  in 
the  possession  of  the  defendants. 

Phear,  J. — ^The  defendants  in  this  suit 
purchased  the  property  which  is  the  subject 
of  suit  from  the  guardian  or  guardians  of 
the  plaintiff  during  his  minority,  •  for  the 
sum  of  Rs.  5,000.  The  plaintiff  seeks  to 
recover  this  property  from  the  defendants 
upon  the  allegation  that  his  guardian  had  not 
authority  to  sell  the  property,  and  that 
accordingly  the  defendants  obtained  no  title 
to  it  by  virtue  of  their  purchase. 

The  defendants  admit  the  fact  of  the  pur- 
chase from  the  plaintiff's  guardian,  and  conse- 
quently the  burden  lay  upon  them  to  show 
that  there  was  such  a  necessity  for  the  sale 
at  the  time  when  it  was  made  as  would  serve 
to  give  to  the  plaintiff's  guardian  authority 
to  sell  the  property,  or  that  upon  making  due 
inquiry  at  that  time  they  were  reasonably 
led  by  the  results  of  that  enquiry  to  suppose 
that  such  a  necessity  existed. 

It  seems  to  us  that  the  Lower  Appellate 
Court  has  carefully  abstained  from  finding  as 
a  fact  upon  the  evidence  before  it  that  at  the 
time  of  the  sale  such  a  necessity  existed  as 
served  to  give  the  guardian  authority  to  sell. 
And  he  has  not  in  distinct  terms  found  that 
the  other  branch  of  the  alternative  is  satis- 
fied, namely,  that  the  defendants  mafie  due 
inquiry  into  the  existence  of  the  necessity, 
and  were  reasonably  led  upon  that  inquiry  to 
believe  that  there  was  a  necessity. 

The  Judge  says  that  it  is  enough  for  the 
success  of  the  defendants  in  this  suit,  if  it 
appears  on  the  evidence  that  there  was,  as 
he  terms  it,  "apparent  necessity"  for  the 
sale.  And  upon  a  review  of  the  evidence  he 
arrives  at  the  conclusion  that  there  was  an 
apparent  necessity  of  this  kind.  But  in  this 
we  think  the  Judge  was  wrong  in  law.  No- 
thing short  of  an  actual  necessity  will  give 
legal  authority  to  the  guardian  to  sell,  though, 
as  has  more  than  once  been  explained  in  this 
Court,  if  the  intending  purchaser  has  done 
all  in  Ws  power  to  ascertain  the  facts  as  to 
the  necessity,  and  has  been  honestly  led  upon 
due  inquiry  to  think  that  there  was  such  a 
necessity,  this  belief  so  founded  on  his  part 
will,  in  a  suit  brought  against,  him  by  the 
minor  to  recover  the  property,  be  reckoned  in 
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the  place  of  actual  necessity ;  because  it 
would  be  inequitable  under  those  circum- 
stances that  he  should  be  deprived  of  his 
purchase. 

If  then  in  a  suit  of  this  sort  there  is  not 
an  actual  necessity  for  the  sale,  the  defei^dants 
can  only  succeed  in  maintaining  their  title 
by  showing  that  they  honestly  believed 
that  such  a  necessity  existed,  and  were 
led  to  that  belief  by  the  course  of  a  reasonable 
inquiry  made  by  them  for  the  purpose  of 
ascertaining  whether  the  necessity  existed. 
We  have  already  said  the  Judge  does  not 
find  that  the  defendants  made  any  inquiry  of 
this  kind,  and  were  in  pursuance  of  it  led  to 
a  belief  that  there  was  a  necessity.  In  truth, 
we  now  learn  that  there  is  no  evidence  on 
the  record  of  the  defendants  having  at  any 
time  made  an  inquiry.  The  "  apparent 
necessity"  of  which  the  Judge  speaks,  is 
something  which,  if  apparent  at  all,  is  ap- 
parent entirely  independently  of  the  defend- 
ants. 

On  the  whole,  then,  it  seems  to  us  that  the 
finding  of  the  Lower  Appellate  Court  does 
not  support  the  decision  at  which  that  Court 
has  arrived,  because  upon  that  finding  the 
plaintiff  was  entitled  to  have  it  declared  that 
the  defendants  did  not  by  their  purchase 
obtain  a  good  title  to  the  property.  He  did 
not  however  at  once  get  a  right  to  the  decree 
for  the  immediate  possession  of  the  property, 
because,  if  as  is  found  to  be  the  case  by  the 
Lower  Courts,  the  consideration-money  was 
paid  to  his  guardian,  and  if  through  the 
hands  of  his  guardian  that  money  was  ap- 
plied in  any  way  to  the  minor's  benefit,  he 
would tiot  be  in  equity  entitled  to  have  the 
sale  set  aside  and  to  get  back  the  property 
without  also  doing  on  his  part  equity,  by 
refunding  the  money  which  had  b%en 
received  and  applied  to  his  advantage,  with 
proper  interest  upon  the  amount. 

There  was  an  issue  raised  in  this  case 
between  the  parties  as  to  the  misappropria- 
tion of  the  money  by  the  plaintiff's  guardian. 
And  that  issue  was  found  adversely  to  the 
plaintiff's  contention :  in  other  words,  it  w^s 
found  that  the  guardian  had  not  misappro- 
priated the  money.  It  is  to  be  taken  then 
that  the  money  went  to  the  plaintiff's  benefit. 
This  being  so,  he  is  bound  as  a  condition 
precedent  to  his  getting  the  property  back 
into  his  own  hand  to  repay  the  purchase- 
money  with  reasonable  interest  upon  it.  At 
the  sahie  time,  he  is  entitled  to  recover  from 
the  defendants  the  nol  rents  and  profits 
which  he  would  have  received,  or  which  his 
'  guardian  would  have  received  on  his  behalf, 


had  it  remained  in  his  guardian's 
during  the  time  over  which  the  defen< 
have  held  it.     This    amount  has  not 
ascertained,  and  there  must  be  an  inquiry 
the  purpose  of  determining  it. 

We  think  that  the  proper  decree  will 
that  the   decision  of  the  Lover   Appel 
Court  be  reversed  ;  that  the  defendants* 
chase  be  declared  null  and  void ;  and 
the  plaintiff  have  a  decree  for  i>ossessio!&< 
the  property  upon  h'ft  paying  to  the  def( 
ants  the  sum  of   Rs.   5,000,   with    iou 
thereon  at  12  per  cent,  per  annum  from 
date  when   it  was  paid  by  the  deCendantsj 
the  date  of  its  repayment  by  the  plain] 
and  that  the  defendants  do  pay  to  the  plai 
iff  such  sum  by  way  of  wassilat  as  the 
rents  and  profits  during  the  period  for 
the  plaintiff  was  out  of  possession  may* 
ascertained    to  amount  to.     The  diffei 
between  these  two  amounts  must  be 
either  by  the  plaintiff  or  the  defendants^] 
the  case  may  be,  as  soon  as  the  wassilat 
been  ascertained.     And  we  direct  that 
be  an  inquiry  instituted  for  the  purpose 
ascertaining  the  amount  of  this  wassilat. 

We  think  that  the  plaintiff   must  be 
his  costs  in   this  Court  and  in  the 
below  incurred  up  to  the  present  time, 
that  each  party   must  pay  his  costs  of 
proceedings   necessary  for  ascertaining 
wassilat. 


The  23rd  February  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G,  G.  M< 

Judges. 

Costs — Objections  to  EzecntioiL 

Case  No.  384  of  1873. 

Miscellaneous  Appeal  from  an  order 
by  the   Subordinate   Judge    of    Ttri 
dated  the  26th  A  ugust  iSy^- 

Gunesh  Dutt  Singh  (Judgment-debtor}»| 

Appellant^ 

versus 

Munguy  Ram  Chowdhry  and  others 
(Decree-holders),  RespondentSn 

Baboo  Nil  Madhub  Bose  for  Appellant 

Mr,  C,  Gregory  and  Baboos  Hem  Chi 
Banerjee  and  Boodh  Sen  Singh 
Respondents. 

Where  costs  are  decreed,  it  is  not  the  actual 
ture  that  is  intended,  but  a  lump  sum  of 
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|pf,  estimated  in  a  certain  proportion  to  the  value  of 

int. 

I  the  objections  which  a  judgment-debtor  has  to 

|Id  a  judgment-creditor's  application  for  execution 

^.  be  made  simultaneously. 

\ear,  J. — We  think  that  the  decision  of 

Subordinate    Judge  is  correct.      The 

of    the   High   Court    gave    to    the 

idants,  appellants,  as  against  the  respond- 

their  costs   in   the    first   Court.     The 

dug  of  that  is,  it  gave  each  party  of 

defendants,   appearing   separately,  its 

ite  costs. 

»rding   to  the  practice  of  the  Courts 
lis  country,  the  costs   which  fall  to  be 
under  an  order  for  payment  of  costs  are 
the  actual  expenditure  which  the  parties 
have  been  put  to,  but  a  lump  sum  of 
sy  in  lieu  thereof  estimated  in  a  certain 
>rtion  to  the  valuation  of  the  suit.     This 
matter  of  general  expediency,  and  the 
object  of   the  rule  is    to   avoid   the 
I^Dlty  which  would  otherwise  be  experi- 
in  the  Mofussil  Courts  of  checking 
ascertaining,  in  the  case  of  each  party, 
[actual  expenditure  to  which  he  had  been 

fe  think  that  there  can  be  no  doubt  that, 
the    Court    orders    the    defendants, 

dng  of  them  collectively,  to  be   paid 

costs  by  plaintiff,  it  means  that  each 
mdant  who  appeared  in  the  suit  as  a 

ite  party   is  to  be  paid   his  separate 

estimated  in  this  way. 

^e  also  think  that  the  Subordinate  Judge 

right  in  the  opinion  which  he  expressed 

all  the  objections  which  the  judgment- 

)r  had  to  make  to  the  judgment-creditor's 

>llcation  should  be  made  at  once.     Iii  this 

mce,  the  judgment-debtor  seems  to  have 

content  at  first  with  objecting  that  the 

plication  was  barred  by  limitation.     And 

that  objection  had  been  disposed  of  on 

carried  to  the  highest  Court  in  this 

itry,  he  presented   another  objection  to 

same  application,  namely,  the  objection 

*h   we    have    now    to    consider.     The 

>rdiQate  Judge  would  have  been  right  if 

had  declined   to  entertain   the   second 

^tion  on  the  ground  that,  if  made  at  all,  it 

^  to  have  been  made  simultaneously  with 

first  objection;'  because,  plainly,  if   the 

[ment-debtor     is    justified     in     putting 

ird  only  one  objection  at  a  time,  and 

waiting  to  see  what  will  be  the  ultimate 

lit  of  that    objection    before    he    puts 

^ard  another,   he  may,  at  his  own  will, 

the    execution-proceedings   for    any 

of  years.    It  would  be  in  his  power, 


by  setting  up  objection  after  objection,  no 
matter  how  frivolous,  to  prevent  thejudgment- 
creditor  from  getting  fruition  of  his  judg- 
ment within  any  reasonable  tiipe. 

We  dismiss  the  appeal  with  costs. 

The  costs  must  be  separate  costs  for  each 
party  who  appears  separately. 


The  24th  February  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
J^dge, 

Act  II.  (B.  C.)  of  z866'-Hiring  out  Licenses- 
Contracts  contrary  to  Public  Policy. 

Case  No.  1869  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  fudge  of  the  24'Per' 
gunnahSj  dated  the  ^th  June  iSyj,  revers- 
ing a  decision  of  the  Sudder  Moonsiff 
of  that  Districty  dated  the  2gth  June 
i8y2, 

Judoonath  Shaha  (Defendant),  Appellant, 

versus 

Nobin  Chunder  Shaha  and  others  (Plaintiffs), 

Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Omurnath  Bose  for  Respondents. 

The  intention  of  Act  11.  (B.  C.)  of  1866  is  that  the  per- 
son who  has  the  license  shall "  keep,"  t.  e.,  dwell  in,  and 
have  the  management  and  control  of,  the  shop  or  place 
of  entertainment.  A  contract  by  which  he  lets  the  shop 
and  the  use  of  the  license  for  a  fixed  term,  receiving  rent, 
is  contrary  to  the  policy  of  the  law,  and  comA  within 
the  rule  that  a  contract  which  is  illegal,  or  is  contrary  to 
public  policy,  cannot  be  enforced. 

Couch,  C,J, — The  suit  was  brought  by 
the  plaintiffs,  the  owners  of,  and  having  a 
license  for,  a  wine  shop  at  Kidderpore  which 
ihey  had  let  to  the  defendant  oa  condition  of 
his  paying,  to  them,  an  annual  profit  of  Rs.  26, 
and  to  the  owners  of  the  godown  in  which 
the  shop  was,  the  monthly  rent. 
^The  Moonsiff  of  Alipore,  who  tried  the 
suit,  said  that,  out  of  the  several  issues  in  bar 
and  on  the  merits  fixed  in  this  case,  he  should 
confine  himself  only  to  two:  ** first,  whether 
'*  or  not  the  contract  is  against  public  policy 
"  and  legally  unenforcible ;  secondly,  whether 
"  the  plaintiffs  are  barred  from  recovering 
"  their  right  to  the  license  on  account  of 
*^  their  having  withdrawn  their  claim  to  khas 
"  possession  of  the  godown." 

Whether  the  objection  that  the  contract 
was  void  as  being  against  public  policy  was 
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taken  before  or  after  the  plaintiff  and  his 
witnesses  had  been  examined  is  not  material ; 
for  the  Moonsiff  not  only  had  power,  but  it 
was  his  duty,, when  this  issue  appeared  to  be 
necessary  for  the  right  determination  of  the 
suit,  to  add  it  and  to  try  it.  No  doubt,  the 
plaintiffs  were  aware  that  such  an  issue  was 
about  to  be  decided  by  the  Moonsiff,  and 
they  might  have  asked  to  be  allowed  to  give 
further  evidence,  if  there  was  any,  that  could 
be  usefully  given.  As  to  their  giving  any 
evidence  of  a  custon),  as  it  has  been  sug- 
gested they  might  have,  if  the  custom  was 
contrary  to  law,  it  would  be  a  useless  and 
improper  proceeding. 

The  Moonsiff  upon  these  issues  decided  in 
favour  of  the  defendant,  and  held  that  the  suit 
ought  to  be  dismissed. 

From  this  decision  there  was  an  appeal, 
and  the  Subordinate  Judge  has  reversed  the 
Moonsiff's  decision,  and  remanded  the  case 
for  him  to  try  it  on  its  merits.  The  reason 
of  the  Subordinate  Judge  for  considering 
that  the  plaintiffs  were  entitled  to  recover 
seems  to  be  that,  as  the  plaintiffs  were  admit- 
tedly the  owners  of  the  shop  and  the  holders 
of  the  license,  they  were  entitled  to  recover 
it  from  the  defendant,  who  held  it  under  a 
contract  from  them.  And  he  held  that  there 
was  nothing  in  the  contract  which  prevented 
the  plaintiffs  from  recovering  upon  it.* 

The  case  depends  upon  the  provisions  of 
Act  IL  of  1866  of  the  Bengal  Council, 
which  provides  for  the  granting  of  licenses 
for  keeping  hotels,  taverns,  wine-shops,  and 
shops  where  spirits  are  sold.  The  i8th  sec- 
tion imposes  a  penalty  upon  a  person  who 
has  or  Keeps  any  such  place  without  a  license  ; 
the  19th  provides  that  an  excise-license  is 
not  to  be  granted  without  a  certificate  o^the 
Commissioner  of  Police ;  the  20th  speaks  of 
the  duration  and  conditions  of  the  license, 
and  contains  these  words  which  are  material 
as  showing  what  was  intended  :  "  The  Com- 
"  missioner  of  Police,  subject  to  direction 
"  and  control  of  the  Lieutenant-Governor,  is 
"  to  limit  in  the  certificate  the  period  for 
''  which  the  license  is  to  be  granted,  and  ako 

to  fix  such  conditions  as  he  may  deem 

necessary  for  securing  the  good  behaviour 
''  of  the  keepers  of  the  houses  and  places  of 
''  entertainment  as  aforesaid,  and  for  the 
«'  prevention  of  drunkenness  and  disorder 
"  among  the  persons  frequenting  them." 

According  to  these  sections,  the  person  to 

J^e  licensed  is  the  keeper  of  the  shop,  and  it 

is  intended  that  it  shalt  be  kept  by  the  per- 

«   son  who  has  the  license.     Keeping  a  shop  is 

not  letting  it  out  to  another  person,  and 


<« 


« 


receiving  a  rent  for  it.     A  man  who  lets 
house  or  shop  to  another  cannot  properly | 
said  to  keep  it ;  and  when  the  law  s] 
the  keepers  of  these  houses  or   places] 
entertainment,  it  must  mean  the  persons 
really  keep  them,  that  is,  the  persons 
dwell  in,  and  have  the  management  and 
trol  of,  them.     This  is  what  mast  be 
stood  by  keeping  a  house  of  entertaini 

That  this  is  the  meaning  is  shown  by 
words  of  section  23^  which  says :  "  Any 
''  son   committing  a  breach  of  any  <tf  i 
"  conditions    of    a    license  granted 
"  under  section  1 9  or  section  2  2  of  this 
''  shall,  on  conviction  before  a  Magi: 
"  punishable  by  a  fine  not  exceeding 
''  hundred  rupees,  and   such    fine  shaUj 
"  recovered  from  the  person  licensed,  n< 
"  standing  that  such  breach  may  have 
"  owing  to  the  default  or  carelessness  of  i 
"  servant  or  other  person  in  charge  of 
"  shop  or  place  of  sale." 

Taking  these  sections  together,  it  Is 
that  what  is  intended  is  that  the  person 
has  the  license  shall  keep  the  shop  or 
of  entertainment,  atid  shall  be  liable  for 
acts  of  his  servant  or  the  person  who 
be  in  charge  of  it.     A  contract  of  this 
by  which  he  lets  the  shop  and  the  nse 
license  for  a  fixed  term,  receiving 
contrary  to  the  policy  of  the  law.     It  it 
fact   a  contract  to  do  that   which  the 
intended  should  not  be  made,  and  it  a] 
to  us  to  come  clearly  within  the  rule 
contract  to  do  that  which  is  illegal,  or  is 
trary  to  public  policy,  cannot  be  enfon 

We  refer  to  a  decision   in  the   Ei 
Courts,  not  because  any  such  anthorit] 
necessary,  or  ought  to  be  sought  for 
but  as  illustrating  the  application  of  the 
in  a  case  like  the  present.     It   is  the 
of  Ritchie  vs.   Smith,    6    Common 
Reports,  page  462,  where  it  was  held 
an  agreement,   the  object  of  which  va 
enable  an  unlicensed  person  to  sell  exci 
liquors  contrary  to  the  9  Geo.  IV.,  c.  61, 
on  that  ground  illegal ;  and  it  was  laid  d( 
by  a  very  eminent  Judge,  Mr.  Justice  M 
that  an  agreement  having  for  its  object 
carrying  on  a  tratle  in  contravention  of 
excise  laws  is  illegal.    This  case  is  e: 
like  the  present. 

We  think  the  decision  of  the  Sub< 
Judge  is  wrong.    The  Moonsiff  had 
a  right  decision,  and  we  must  reverse 
decision  of    the    Subordinate    Judge, 
allowing  the  decree  of  the  Moonsiff  to 
And  the  appellant  must  have  the 
the  Lower  Appellate  Court  and  in  this  C( 
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The  a4ih  February  1874. 
Present : 
le  Hon'ble  F.  B.  Kemp,  Judge. 

Lwal  of  Suit  with  Permission—I  ssues. 

Case  No.  1291  of  1873. 

Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Sylhety  dated 
rSih  March  iS'js,  affirming  a  decision 

\iJke    Moonsiff  of  ^  that  Difiricty   dated 

\s2nd  November  18 j 2. 

[dan  Ram  Doss  (one  of  the  Plaintiffs), 
Appellant, 

versus 

[Israil  All  Chowdhry  and  another 
(Defendants),  Respondents. 

Grish  Chunder  Ghose  for  Appellant. 
Tr*  M,  Z.  Sandel  for  Respondents. 

itiff  cannot  be  permitted  to  withdraw  with 
to  bring  a  fresh  suit,  after  issues  have    been 
[and  he  has  failed  to  produce  evidence  to  support 

is  only  one  ground  of  special 
in  this  case,  and  that  is  that  the 
Courts  were  wrong  in  not  permitting 
tpellant  to  withdraw  with  permission 
a  fresh  suit,  inasmuch  as  they  did 
[utre  whether  the  grounds  upon  which 
:ial  appellant  prayed  to  be  permit- 
bring  a  fresh  suit  were  sufficient 
It  appears  in  this  case  that  the 
had  on  a  previous  occasion  with- 
his  suit  with  permission  to  bring  a 
suit,  and  the  present  suit  was  brought 
10th  of  May  1872.  The  written 
it  of  the  defendant  was  filed  on  the 
June  1872,  in  which  the  plaintiff's 
id  possession  are  clearly  traversed. 
[uently,  the  defendant  applied,  stating 
documents  had  been  Rled  in  the  first 
ich  was  withdrawn  by  the  plaintiff, 
asked  to  be  permitted  in  the  present 
file  another  document,  and  this  was 
Immediately  after  that,  or  considerably 
than  one  year,  or  one  and  half  year 
plaint  was  filed, .and  when  the  wit- 
i^ere  going  against  the  plaintiff's  claim, 
dntiff  again  applies  to  be  permitted  to 
with  liberty  to  bring  a  fresh  suit. 
the  Courts  below  were  quite  right  in 
ring  any  such  privilege.  There  is 
m,  to  be  found  in  Volume  XII., 
yr  Reporter,  Privy  Council  Rulings, 
[,  in  which  their  Lordships  hold  that 
|. cases  in  which  the  suit  fails  by 


reason  of  some  point  of  form  the  parties  may 
be  allowed  to  withdraw  the  suit  with  liberty 
to  bring  a  fresh  suit,  but  not  in  a  case  like 
this  in  which  issues  were  joined  and  the 
plaintiff  failed  to  produce  evidence  in  sup- 
port of  his  claim. 

The  special  appeal  is  dismissed  with  costs. 


The  25th  February  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Execution-sale — Jurisdiction— Act  VIII.  of 

1859,  s.  257. 

Case  No.  104  of  1873. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna,  dated 
the  4th  February  iSjj. 

Kanhaye  Singh  (Plaintiff),  Appellant, 

versus 

Oomadhur  Bhutt  and  another  (Defendants), 

Respondents. 

Moonshee  Mahomed  Fusuf  for  Appellant. 

Messrs.  R.   T.  Allan  and  R.  E.  Twidale 

for  Respondents. 

A  suit  to  recover  property  alleged  to  have  been  sold  in 
execution  by  a  Court  which  had  no  jurisdiction  is  not 
barred  by  Act  VIII.  of  1859,  s.  257. 

Phear,  J. — We  think  that  the  reasons 
given  by  the  Subordinate  Judge  for  dismiss- 
ing the  suit  are  erroneous.  H(P  says : 
"Under  the  Procedure  Code  of  1859,  a 
"  judgment-debtor,  if  aggrieved  by  any 
^'  ifiaterial  irregularity  in  the  sale,  may  prefer 
"  his  objection  within  30  days  from  the  date 
'*  of  the  sale,  and  should  his  objection  be 
'^  disallowed,  may  appeal ;  but  he  is 
*' expressly  precluded  by  section  257  from 
"  bringing  a  regular  suit  to  contest  the  sale.'' 
And  accordingly  he  says :  "  The  suit  is 
dismissed." 

It  seems  to  us  that  section  257  does  not 
apply  to  the  present  case,  so  far  as  we  can 
understand  the  present  case  of  the  plaintiff 
at  all.  The  ground  of  action  upon  which 
the  plaintiff  relies  appears  to  be  this,  namely, 
that  his  property  has  been  sold  by  a  Court 
in  execution  of  a  decree,  which  Court  had 
no  jurisdiction  to  sell  the  property.  And 
he  says  that  this  wsls  done  fraudulently  In 
order  to  injure  him.  But  putting  this 
allegation  of  fraud    out  of    the   way,    the 
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substance  of  his  plaint  is  that  the  defendants 
never  obtained  any  title  to  the  property  by 
virtue  of  the  purchase  which  they  made 
at  the  execution-sale.  And  if  this  allegation 
of  fact  be  substantiated,  we  think  that 
section  257  does  not  apply. 

That  section  only  refers  to  cases  in  which 
a  Court  having  jurisdiction  to  sell  the 
property  and  to  pass  a  good  title,  provided 
it  proceeds  regularly  according  to  the  provi- 
sions of  the  Procedure  Code  in  that  behalf 
enacted,  commits  some  irregularity  of  such 
a  kind  as  would  under  the  provisions  of  the 
same  Code  vitiate  the  sale  which  it  effected. 
In  that  case  the  party  aggrieved  by  the 
irregularity  must  make  his  objection  within 
30  days  from  the  date  of  sale ;  or  if  he  does 
not  do  so,  he  is  precluded  by  section  257 
from  any  other  remedy.  But  that  section 
does  not,  we  think,  contemplate  the  case 
where  a  sale  is  pretended  to  be  made  by  a 
Court  which  has  no  jurisdiction  to  make  it 
at  all. 

Therefore,  on  the  face  of  the  judgment  of 
Subordinate  Judge,  we  think  that  his  decision 
must  be  reversed. 

At  the  same  time,  when  we  turn  to  the 
plaint,  we  find  that  it  absolutely  discloses  no 
cause  of  action  whatever,  and  certainly 
ought  never  to  have  been  admitted  by  the 
Judge  to  whose  Court  it  was  presented. 
The   date  which  it  bears  is  4th  November 

1872.  But  it  would  appear  from  an  endorse- 
ment on  its  back  that  it  was  admitted  and 
filed  on  the  21st  December  1872.  On  that 
date,  by  the  same  endorsement,  the  1st  of 
February  1873  was  fixed  for  the  hearing. 

.  And  01^ the  ist  February  1873,  according  to 
the  paper-book  which  we  have  before  us,  the 
written  statement  of  the  defendant  was 
received  and  filed.  The  order  made  upoft  it 
is  in  these  words  :  *'  On  being  laid  before 
''  the  Court  to-day,  together  with  the  exhibits, 
"  it  is  ordered  to  be  brought  up  with  the 
"  record.    The  ist  February  1873." 

At  that  time  the  plaintiff  had  not  filed  a 
written  statement.     But  on  the  4th  February 

1873,  ^  written  statement  was  put  in  oq 
behalf  of  the  plaintiff,  and  it  appears 
endorsed  with  this  order  :  *'  To  be  brought 
up  with   the   record.      The    4th    February 

1873." 

It  is  very  plain  that  the  proceedings  in 
the  Subordinate  Judge's  Court  were  exceed- 
ingly irregular.  There  is  no  proceeding 
between  the  parties  on  the  1st  February,  the 
d&y  which  had  been  previously  fixed  for  the 
framing.,  of  the  issues;  and  the  written 
^statement  of  the.  plaintiff  was  allowed  to  be 


filed  without  any  reason  assigned  three 
after    the   date   fixed    for   the   fraxnini^^ 
issqes,  and  after  the  written  statement  of 
defendant  had  been  filed. 

But  the  most  important  matter    far 
consideration  now  is  the  fact  that  at  the 
when  the  written  statement  of  the  defei 
was  filed,  there  was  nothing  before  the 
which  the  defendant  bad  to  answer  bifti 
plaint;  and  that  plaint  discloses  no 
ground    of*  action*  whatever.     When 
written  statement  of  the  plaintiff  was  pi 
three  days  later,  it  might  have  been  e: 
that  something  more  in  the  shape  of  a 
would  have  been  made;  and  perhaps 
so.     But  even   when   we  read    this    1 
statement  with  our  best  consideration, 
looking    at    the    written    statement    of 
defendant,  it  is  still  exceedingly  diffii 
make  out  what  the  parties  in  this  suit 
fighting  about. 

Under  these  circumstances,  and  inasi 
as  at  present  there  has  been  no  trial  wl 
ever  in  the  Court  below,  we  think  it 
while    we    reverse    the    decision      of 
Subordinate    Judge    because    we   think^ 
erroneous,    to    direct    that    the    plaint 
rejected. 

We  think  that  each  party  most  bear 
own  costs  in  both  Courts. 


The  25th  February  1874. 

Presenl : 

The  Hon'ble  J.   B.  Phear  and  G.  G.  M< 

Judges, 

Execution^Ioterlocutofy  Order — A|»peal^' 

Jurisdictioa. 

In  the  Matter  of 
Soomut  Doss,  Peiitianery 

versus 

Bhoobun  Lall,  Opposite  Party. 

« 

Moonshee  Mahomed  Fusu/iov  Petitioner. 


\ 


Baboo  Gopal  Lall  Milter  for  Oppoate     • 

A  judgement-creditor  having*  applied   to  the  Sou 
Cause  0>urt  under  Act  XI.  of  1865,  s.  Mk  dbfaSmiA  w 

to. 
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Icats  that  ao  ex-parU  decree  had  been  given,  and 
iat»Cactioo  had  not  been  obtained.  Thia  certificate 
tid  in  the  Moonsiff*s  Court,  and  sought  execution, 
kthe  ja<i^roent«creditor  pleaded  limitation.  The 
|lioa  was  rejected  by  the  Moonsiff,  from  whose 
^mn  appeal  was  preferred  to  the  Judge,  who  revers- 
order,  and  declared  the  decree  barred  by  limit- 

tD  that  the  decision  of  the  Judge  was  ultra  vires. 

(mth  reference  to  a  decision  of  another  Divi- 

^nch  holding  that  the  Court  to  which  a  decree  is 

ntted  for  execution  may  entertain  even  a  question 

tion)  that  it  must  be  a  question  arising  upon 

rhich  come  legitimately  before  the  Court  in  course 

ition,  and  not  a  matter  which  might  have  been 

ioed  by  the  Court  from  which  the  decree  b 

lithrd. 

tar,  y, — This  is  a  rule  obtained  by  one 

im  Doss  calling  upon  Bhoobun  Lall  and 

to  show  cause  why  an  order  made  by 

[adge  of   Shahabad  on  appeal  in   the 

of  the  execution  of  a  decree,  which 

Doss   had   obtained   in  the  Small 

Court   of  Arrah    against,  Ramessur 

deceased,   father  of  the  respondents, 

not  be  set  aside  on  the  ground  that 

made  without  jurisdiction. 

principal  facts  of  the   case  are  as 
rs: — 

decree  was  given  on  the  i  ith  July 

for  a  sum  of  Rs.  104-10  annas.     After 

I  intermediate  proceedings,  upon  the 

-holders'  application  made  on  the  3xst 

it    1872,   the  Small   Cause   Court    of 

under  the  provisions  of  section  20, 

XI.  of  1865,  granted  him  a  certificate  to 

following  effect ; — 

Certified  that  an  ex-parU  decree  was 
bven  for  the  plaintiff  in  the  above  case  on 
ke  nth  July  1864,  and  that  satisfaction  of 
hat  decree  has  not  been  obtained  *  *  *. " 

iThe  judgment-creditor,  the  present  peti- 
pei  before  us,  filed  this  certificate  in  the 
Sponfiff's  Court  at  Arrah,  and  sought  exe? 
KiKi  of  the  decree,  when  the  judgment- 
fhor  appeared  and  raised  the  plea  that  the 
teiee  was  barred  by  limitation.  The  Moon- 
'%  by  bis  judgment  and  order,  dated  the 
1^  February  1875,  held  that  the  decree 
not  barred  by  limitation,  and  rejected 
objection  of  the  judgment-debtor.  The 
;-debtor  preferred  an  appeal  against 
order  of  the  Moonsiff  to  Uie  Judge  of 
"ad,  who,  on  the  31st  March  1873, 
the  Moonsiff's  order,  and  held  that 
decfee  was  barred  by  limitation. 

Vol  XXI. 


This  last  decision  is  the  judgment  which 
is  now  sought  to  be  set  aside. 

The  question,  which  has  been  raised  in  its 
broadest  sense,  is  whether  or  not  an  appeal 
lay  to  the  Judge  from  the  order  of  the 
Moonsiff  in  the  matter  of  this  execution  ? 
It  is  admitted  that  the  Judge  of  the  Small 
Cause  Court,  before  sending  his  certificate  to 
the  Moonsiff,  had,  on  the  report  of  his  amlah, 
considered  the  question  whether  or  not  the 
execution  was  barred  by  lapse  of  time,  and 
holding  that  it  was  not,  had  ordered  exe- 
cution to  issue ;  and  it  is  not  disputed  that 
this  order,  had  it  been  made  inter  partes^ 
would,  by  reason  of  section  21,  Act  XL  of 
1865,  have  been  final,  and  could  not  have 
been  appealed  against,  if  the  execution  had 
been  proceeded  with  within  the  Moonsiff's 
jurisdiction.  And  it  would  be  an  extraordi- 
nary anomaly  if  by  the  mere  removal  of  the 
decree ,  to  the  Moonsiff's  Court  for  the 
purpose  of  execution  only,  that  a  right  of 
appeal  which  otherwise  did  not  exist  should 
spring  up. 

As  to  the  question  whether  an  appeal 
under  circumstances  such  as  those  of  this 
case  will  lie  from  the  order  of  the  Moonsiff 
to  the  Judge,  a  decision  of  the  High  Courr, 
North-Western  Provinces,  has  been  cited. 
It  is  reported  in  3  N.-W.  P.  Reports, 
page  168.  And  certainly  it  lays  down  with- 
out qualification  that  an  appeal  will  lie* 
The  grounds  of  the  decision  of  the  High 
Court  are  stated*  in  the  report  concisely 
indeed,  and  we  are  not  prepared  at  this 
moment  to  say  whether  we  entirely  concur 
in  it  or  not.  But  the  matter  of  appeal  in 
that  case  which  the  Judge  decided  ha#refer- 
ence  solely  to  the  interpretation  of  the 
decree  :  it  had  no  similitude  to  the  matter  of 
appeal  which  the  Judge  has  decided  in  the 
case  before  us.  And  abstaining  from  express- 
ing any  opinion  whether  or  not  the  decision 
of  the  High  Court  is  correct  to  its  full 
extent,  we  think  that  the  order  of  the  Court, 
to  which  a  decree  has  been  transferred  for 
the  purpose  of  execution  which  is  open  to 
ai^eal,  if  any  such  order  is  open  to  appeal, 
must  be  an  order  made  by  the  Moonsiff  in 
the  course  of  the  actual  execution  of  the 
decree  which  has  been  sent  to  him  for  execu- 
tion. 

In  the  present  case,  the  Judge  has  enter- 
tained a  question  which  did  not  arise  in  any 
way  but  of  the  Moonsiff's  proceedings  in  the 
matter  of  executing  the  decree;  it  was  a 
question  between  the  parties  actually  exist- 
ing if  not  determined  before  the  copy  decree 
was  sent  to  the  Moonsiff  for  execution.    And 
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we  think  that  the  Judge  had  no  power  to 
taike  cognizance  of  and  determine  a  question 
of  that  kind.  It  appears  from  the  papers 
which  are  before  us  that  the  judgment-debtor 
was  arrested  on  the  2nd  October  1871  in 
execution  of  this  decree,  and  brought  before 
the  Judge  of  the  Small  Cause  Court ;  that 
on  that  occasion  he  said  that  he  was  not 
prepared  to  pay  the  decree,  and  asked  for 
time.  If  the  execution  of  the  decree  was 
ever  barred  by  limitation  at  all,  it  must  have 
been  barred  at  that  time,  because  three 
years  had  not  elapsed  between  the  date  2nd 
October  1871  and  the  date  when  this  appli- 
cation for  execution  in  the  Moonsiff's  Court 
was  made.  Therefore,  the  judgment-debtor 
ought,  if  he  desired  to  avail  himself  of  this 
objection,  to  have  made  it  when  he  was  on 
that  occasion  brought  before  the  Small  Cause 
Court.  Had  he  made  it,  and  had  the  Small 
Cause  Court  Judge  come  to  a  decision  upon 
it,  then  that  decision  would  not  have  been 
subject  to  appeal,  and  must  have  been  treated 
by  all  Courts  as  linal  between  the  parties. 
And  the  fact  that  the  judgment-debtor  did  not 
make  the  objection  when  he  might  and  ought 
to  have  made  it  before  the  Court  which  could 
have  decided  it  finally  between  him  and  the 
judgment-creditor,  does  not  give  authority  to 
another  Court  to  entertain  it  afterwards. 

We  think  it  right  to  add  that  it  appears  to 
us  that  the  Judge's   irregularity  has  been 
brought    about   by   an   irregularity   on   the 
part  of  the  Small  Cause  Court  itself.     Even 
if  the  sections  of  Act  VIII.  applied  to  the 
case,  neither  the  Judge  nor  the  Moonsif! 
ought  to  have   bad    before    him,    for   the 
purpAse  of  executing  this  decree,  anything 
in  the  shape  of  a  record  other  than  a  copy  of 
the  decree,  and  a  copy  of  any  order  which 
the  Small  Cause  Court  Judge  might  ^ave 
made  authorizing  the  party  to  have  execu- 
tion, together  with  a  certificate  stating  how 
much  is  due  and  unpaid  upon  the  decree. 
Section  287,  Act  VIII.  of  1859,  directs  that 
these  should  be  sent  from  the  Court  which 
had  made  the  decree  to  the  Court  which  is 
to  execute  the  decree,  and  nothing  mere. 
And  it  provides  further  that  this  copy  decree 
shall  "  have  the  same  effect  as  a  decree  or 
"order  for  execution  made  by  such  Court, 
"and   may,   if  the  Court  be  the  principal 
"Civil  Court  of  original  jurisdiction  in  the 
"District,   be  executed  by  such  Court,   or 
"  any  Court  subordinate  thereto,  to  which  it 
"  may  entrust  the  execution  of  the  same." 

So  that  if  this  seaion  be  applicable  to 
the  present  case,  the  Court  to  which  the 
decree  was  transmitted  for  execution  ought 


not  to  have  had  any  other  papers  or 
ments  than  those  before  it.  And  ii 
more  probably  the  case,  Act  XI.  of  i 
the  enactment  which  is  really  ope 
this  case,  that  Court  would  have  had 
less  before  it.  And  it  seems  to  be 
ciently  apparent  from  these  provisi 
the  Legislature  that  it  never  could  have 
intended  that  the  Courts  to  which  a 
or  order  has  been  transmitted  for  the  p 
of  execution  should  take  cognizance  of 
matter  which  requires  them  to  have  at 
the  record  of  the  whole*  of  the  exe 
proceedings  before  them.  And  we^may 
that  section  290  of  the  Civil 
Code  seems  to  have  been  enacted 
Legislature  with  the  immediate  intesi 
meeting  the  case  of  an  objection  being 
in  the  Court  to  which  a  decree  is 
for  the  purpose  of  being  ezecated, 
propeHy  belonging  to  the  Court  from 
the  decree  came.    That  section  says:- 

"  The  Court  to  which  such  appli 
"  made  may,  upon  good  and  sufficient 
"  being  shown,  stay  the  execution  c 
"  decree  for  a  reasonable  time,  to  enabli 
"  defendant  to  apply  to  the  Court  by 
"  the  decree  was  passed,  or  to  any 
"  having  appellate  jurisdiction  in 
"  the  decree  or  the  execution  thereof, 
"  order  to  stay  the  execution,  or  lot 
"  other  order  relating  to  the  decree 
"  execution  thereof,  which  such  C 
"first  instance  or  Court  of  Appeal 
"  have  made,  if  execution  had  heen  iss 
"  such  Court  of  first  instance,  or  if  a] 
"  tion  for  execution  had  been  made  to 
"  Court.  *  «  *  " 

We  by  no  means  desire  to  say  an 
which   shall  conflict  with   a  decision 
Division  Bench  of  this  Court,  holding 
the  Court  to  which  a  decree  is  tran 
for  execution  may,  under  the  provisi 
the  Civil  Procedure  Code,  entertain 
question    of    limitation.     But    it  most, 
apprehend,  be  a  qnestion  of  limitatios 
ing  upon  facts  which  came  legitim 
the  proceedings  before  the  Moonsiff  in 
course  of  his  carrying  out  the  executi 
the  decree,  and*  not  a  matter  of  li 
which  could  have  been  heard  and  dete: 
by  the  Court  from  which  the  decree  is 
mitttd   for  the  purpose  of  executiob 
this  view  of  the   case,   we   think  ttal 
decision  of  the  Judge  was  ulfra  vtrUt 
must  be  set  aside. 

The  rule,  therefore,  will  be  made 
with  costs,  which  we  assess  at  two  ^ 
mohurs. 


^] 


Cwil 


THE  WIXKLY    RSPORTKR. 


Rulings. 


395 


The  25th  February  1874. 
'  Present : 

i 

iHon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges, 

* 

pate  Arbitration  Award— Procedure — Act 
r      VIII.  of  1859,  ss.^5  &  327. 

Case  No.  369  of  1873. 


Janeous  Appeal  from  an  order  passed 
Hhe  Officiating  Judge  of  Bhaugulpore^ 
td  the  loth  November   t8j3,  affirming 
order  of   the    Subordinate  Judge  of 
District^  dated  the  i6th  June  iSyj, 

^eb  Ram  J  ha  (Judgment^debtor), 
Appellanty 

versus 


;eNath  Jha  and  others  (Decree-holders), 
Respondents, 

[Ameer  Ali  and  Moonshee  Abdul  Baree 
for  Appellant. 

Taruck  Nath  Sen  and  Jaruck  Nath 
Paleet  for  Respondents. 

a  private  award  between  parties  is  filed  in  a 
the  prescribed  course  is  for  the  Court  to  give 
nt  upon  it  and  pass  a  decree;  not  to  order 
ID  before  such  decree  has  been  passed. 

ar,  y. — In  this  case  the  proceedings 
beea  so  irregular  that  we  find  ourselves 
to  uphold  the  final  decision  of  the 
Appellate  Court. 

appears  that  one  Doolee  Jha  and  two 

persons,  Kashee  Natl^  Jha  and  Shaikh 

Buksh,  erroneously  called  in  this  case 

ree-holders,   jointly    made   a  claim 

one  Saheb   Ram  Jha.     And    after 

negotiations  between  them  the  matter 

claim    was  referred  to    arbitration. 

arbitrators  eventuafty  made  an  award 

these  parties  upon  the  footing  of  a 

ise  which  the  parties  themselves  had 

to,  and  which  they  asked  the  arbitrators  ' 


to  put  into  the  shape  of  an-  award.  This 
award  was  in  these  terms:  "According  to 
"  the  petition  of  compromise  of  both  parties, 
"  this  suit  be  decreed  in  the  manner  follow- 
«  ing : — That  the  defendant  do  give  to  the 
"  plaintiffs,  that  is,  to  Doolee  Chand,  Kashee 
"  Nath  Jha.  and  Shaikh  Kureem  Buksh,  a  sum 
"  of  Company's  Rupees  1,600  on  account  of 
*Uhe  value  of  the  moveable  and  immoveable 
"  properties  set  forth  in  the  above  petition, 
"  and  to  Doolee  Jha  alone  a  piece  of  waste 
"  land  on  the  east  of  the  pomegranate  tree," 
and  so  on. 

This  award  was  made  on  the  20th  Decem- 
ber 1872.  Afterwards  Doolee  Jha  and  his 
two  co-plaintiffs  applied  to  have  effect  given 
to  the  award  under  section  327,  Act  VIII. 
of  1859.    This  section  runs  as  follows  :— 

"  When  any  matter  has  been  referred  to 
"  arbitration  without  the  intervention  of  any 
"  Court  of  Justice,  and  an  award  has  been 
"  made,  any  person  interested  in  the  award 
"  may,  within  six  months  from  the  date  of 
"  the  award,  make  application  to  the  Court 
"  having  jurisdiction  in  the  matter  to  which 
"  the  award  relates,  that  the  award  may  be 
"filed  in  Court.  The  Court  shall  direct 
"  notice  to  be  given  to  the  parties  to  the 
"  arbitration  other  than  the  applicant,  requir- 
"  ing  such  parties  to  show  cause,  within  a 
"  time  to  be  specified,  why  the  award  should 
"not  be  filed.  The  application  shall  be 
"written  on  the  stamp-paper  required  for 
"  petitions  to  the  Court,  where  a  stamp  is 
"  required  for  petitions  by  any  law  for  the 
"  time  being  in  force,  and  shall  be  numbered 
"  and  registered  as  a  suit  between  the  appli- 
"  cant  as  plaintiff  and  the  other  partj^es  as 
"  defendants.  If  no  sufficient  cause  be  shown 
"  against  the  award,  the  award  shall  be  filed 
"anfl  may  be  enforced  as  an  award  made 
"  under  the  provisions  of  this  chapter." 

And  the  meaning  of  the  last  line  is  that 
the  award  when  filed  under  an  order  of 
Court  thus  made,  shall  be  in  the  same  con- 
dition as  an  award  made  in  the  course  of  a 
suit  under  the  previous  provisions  of  the 
sajpe  chapter. 

And  in  order  to  enforce  an  award  made  in 
a  suit,  the  course  of  proceeding  which  must 
be  pursued  is  that  prescribed  by  section 
325.  That  section  runs  as  follows  : — "  If 
"  the  Court  shall  not  see  cause  to  remit  the 
"  award  or  any  of  the  matters  referred  to 
"  arbitration  for  re-consideration  in  manner 
"  aforesaid,  and  if  no  application  shall  have 
"  been  made  to  set  aside  the  award,  or  if  the  » 
"  Court  shall  have  recused  such  application, 
"  the  Court  shall  proceed  to  pass  judgment 
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^ '  according  to  the  award,  or  according  to  its 
''own  opinion  on  the  special  case  if  the 
''  award  shall  have  been  submitted  to  it  in 
the  form  of  a  special  case ;  and  upon  the 
judgment  which  shall  be  so  given  decree 
"  shall  follow,  and  shall  be  carried  into  exe- 
"  cution  in  the  same  manner  as  other  decrees 
"of  the  Court.  In  every  case  in  which 
"  judgment  shall  be  given  according  to  the 
"  award,  the  judgment  shall  be  final." 

This  course,  then,  which  is  prescribed  for 
enforcing  an  award  made  under  the  directions 
of  the  Court,  ought  to  have  been  followed  in 
the  present  case  for  the  purpose  of  enforcing 
the  private  award  between  the  parties  filed 
under  section  327.  That  is,  the  Court  ought 
to  have  given  judgment  upon  it,  passed  a 
decree,  and  then  that  decree  would  have  been 
enforcible  in  the  same  way  as  the  ordinary 
decrees  of  Court  are  always  capable  of  being 
enforced. 

Instead,  however,  of  passing  a  judgment 
on  the  footing  of  the  award  and  making  a 
decree  accordingly,  the  Court  to  which  the 
application  was  made  passed  the  following 
order : — 

"  Upon  the  hearing  of  this  case  to-day  be- 

"  fore  Moulvie  Syud  Mahomed  Wahidudeen 

"Khan  Bahadoor,  ist  Subordinate  Judge  of 

"  Bhaugulpore,    in  the  presence  of    Baboos 

"  Lullit  Narain  Singh  and  Chunderdhur  Per- 

"shad.  Pleaders  for  the  plaintiffs,  as  also 

"  Baboo  Jadu  Nath  Sircar  and  Baboo  Gopal 

"  Chunder  Sircar,  Pleaders  for  Doolee  Jha,  the 

"  vendor,  one  of  the  plaintiffs,  and  of  Moulvie 

"  Moheooddeen,  Pleader  for  the  defendant, 

"  the^ocumentary  and  oral  evidence  adduced 

"  by  the  pleaders  on  both  sides  was  perused 

"  and  heard.     After  carefully  weighing  and 

"  considering  the  contentions  of  the  pletders 

"  for  both   parties,  the   Court  does   hereby 

"  order  that  this  execution-case  be  filed  in  the 

"  office   with  the  following  directions — that 

"  Kashee  Jha  and  others,  the  remaining  three 

"  plaintiffs  in  the  arbitration  case,  do  proceed 

"  with  execution  against  Saheb  Ram  Jha  in 

"  respect  of  the  remaining  half,  viz,,  Rs.  800, 

"  with  costs.'' 

Clearly  this  does  not  conform  to  the  pro- 
visions of  the  Civil  Procedure  Code.  It  is 
an  order  that  two  out  of  three  plaintiffs 
should  "  proceed  with  execution"  against  the 
defendant  at  a  time  when  there  was  no  decree 
to  be  executed.  It  was  the  duty  of  the  Court, 
as  has  been  already  pointed  out,  first  to  pass 
^'a  decree  in  terms  of  tbe  award,  if  it  thought 
that  such  a  decree  should  be  passed  at  all ; 
and   then  to  leave  the  parties  to  make  an 


application  for  the  execution  of  that 
in  the  ordinary  way. 

Against  this  order  permitting  the 
to  proceed  to  execution,  an  appeal 
f erred  to  the  Judge ;  and  the  Judge  dii 
it.    And  this  order  of  the  Judge  disi 
the  appeal  is  that  which  is  now  before 
special  appeal. 

It  seems  to  us  that  it  cannot  be  snpi 
because  there  is  not  a  proper  ground  ia| 
upon  which  it  can%taad.    There  cam 
an  order  for  execution  of  the  decree 
there  has  been  a  decree  passed.     Andl 
plain  in  this  case  that  the  irregularity 
proceedings  has  led  to  possibly  im 
results,  for  the  Judge  says : — "  One 
"  Jha  had  a  claim  against  the  present 
"  lant  Saheb  Ram.     He  sold  half  bis 
"  and  interests  in  it  to  the  present  plaii 

"  The  case  was  referred  to  arbitratioB 
"the  award  duly  filed  under  section 
"Act  VIII.  of  1859. 

"  Doolee  certified  that  the  judgment- 
"  Saheb  Ram  had  satisfied  the  whole 

Now  this  is  manifestly  incorrect, 
there  was  never  a  decree ;  and  what 
Ram  had  in  fact  done  was  to  oppose  the! 
of  the   award   under  section    327,  ovl\ 
ground  that  the  award  had  already  beeo^ 
plied  with  and  satisfied  by  the  defei 
This  is  something  different  from  a  d( 
holder   certifying  to  the   Court   under^ 
provisions  of   Act  VIII.   of    1859  ^^' 
decree  made  in  his  favour  has  been 
The  Judge  goes  on  to  say : — 

"  The  other  persons  who  shared  the 
"  with  Doolee   on  this    objected,  and 
"  directed  to  execute  their  portion  of 
"  decree. 

"  Against  this  order  no  appeal  was 
"  f erred,  but  when  the  execution  pr( 
"  were  taken  against  the  judgment-debt 
"  plea  of  payment  was  raised.  This 
"  being  disallowed,  the  present  appeal 
"  been  filed. 

"  It  appears  tomethatthe  judgment-d( 

having  paid  the  decree  money  into 

cannot  be  protected  by  the  certifii 
"  one  decree-holder  from  the  demands 
"  co-decree-holders." 

Now,  inasmuch  as  there  has  been  noi 
of  Court,  there  could  not  be  any  paj 
into  Court  by  the  judgment-debtor; 
order  that  some  of  the  decree-holdeis 
execute  a  fraction  of  a  decree  woald 
been  bad  in  itself  even  had  a  decree 

Supposing  for  the  moment  that  the 
dinate  Judge  had  made  a  proper  dtcKt 
the  application  was  preferred  to  his 
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Er  section  327,  then  it  woald  have  been 
E  to  the  present  appellants,  if  they  could 
mdace  their  co-decree-holder,  Doolee  J  ha, 

en  with  them,  to  apply  alone  to  the 
under  the  provisions  of  •section  207  of 
tevil  Procedure  Code,  asking  tobe  allowed 
fexecnte  the  decree  notwithstanding  the 
kjoinder  of  Doolee  J  ha,  subject,  of  course, 
i^h  order  as  the  Court  might  think  neces- 
^lor  the  purpose  of  preserving  the  inter- 
[  of  Doolee  J  ha.  Vpon  such  an  appli- 
to  being  made,  the  j  udgment-debtor  would 
E  an  opportunity  of  coming  in  and  show- 
nnder  what  circumstances,  if  any,  his 
kent  of  the  amount  decreed  had  been 
to  Doolee  Jha;  and  Doolee  Jha  him- 
^vould  be  able  to  oppose  the  claim  of  his 
plaintiffs  to  be  allowed  to  obtain  execution 
le  decree  without  his  being  joined  with 
{pi.  And  in  this  way  the  whole  matter, 
|di  was  apparently  decided  by  the  Court 
jliw  without  any  complete  hearing  thereof, 
Id  come  on  to  be  determined  fully  and 
tctorily  in  the  presence  of  all  the  parties 
irned.  We  think  that  this  course  must 
be  pursued.  It  is  possible  that  the 
'  which  has  been  made  is  in  effect  a 
order;  that  is,  if  the  proceeding  had 
entirely  regular,  the  present  respondents 
possibly  have  satisfied  the  Court  that 
ought  to  be  allowed  to  execute  the 
against  the  judgment-debtor  to  the' 
It  of  Rs.  8co. 

however  this  may  be,  we  think,  for  the 

ms  already  mentioned,  the  present  order 

lot  be  allowed  to  stand.     Accordingly, 

reverse  the  decisions  of  both  the  lower 

irt$,  and  we  direct  that  the  Subordinate 

;e  do  pass  a  decree  according  to  the  terms 

award. 

seems  to  us  from  the  findings  of  fact 
have  been  expressed  by  the  Subordinate 
jdge  that  the  opposition  to  the  filing  of  the 
rd  and  t)  the  passing  of  the  decree 
^rding  to  its  terms,  did  in  the  judgment  of 
Court  fail,  and  that  consequently  the  pre- 
so-called  decree-holders  were  entitled 
ttave  a  decree  made  in  terms  of  the  award, 
p  is,  a  decree  to  the  effect  that  Saheb  Ram 
'^  others  should  pay  to«Doolee  Jha,  Kashee 
Jha,  and  Kureem  Buksh  a  sum  of  Rs. 
When  that  decree  is  made,  the  proper 
feedings  to  enforce  it  may  be  taken  by  the 
int  respondents. 
[We  think  that  the  appellant  here  is  entitled 
paid  his  costs,  and  that  in  the  Courts 
each  party  should  bear  their  own  costs. 
We  allow  one  gold  mohur  for  pleader's  fees 


The  4  th  March  1874. 


Present : 


The  Hon'ble  Sir  Richard  Coucl\,  ^/.,  Chief 
yustice,  and  the  Hon'ble  Louis  S.  Jackson, 
Judge. 

•  Recorder— License— Act  VI L  of  2872,  s.  58— 
Contract  contrary  to  Public  Policy. 

In  the  Matter  of 

Moung  Htoon  Oung,  an  Advocate  of  the 
Recorder's  Court  at  Rangoon,  Petitioner, 

Mr,  y,  P,  Kennedy  for  Petitioner. 

In  a  case  in  which  an  Advocate  of  tHe  Recorder's 
Court  at  Rangoon  was  suspended  by  the  Recorder  under 
Act  VII.  of  1872,  s.  5S,  for  having  entered  into  a  contract 
which  was  contrary  to  public  policy,  the  High  Court 
though  reprobating  such  a  practice  as  improper  and 
mischievous,  yet  considered  that  a  serious  warnmg  was 
all  that  was  called  for  under  the  circumstances,  inas- 
much as  it  appeared  that  the  Advocate  in  this  instance 
did  that  which  was  done  by  other  Advocates,  even  by 
persons  to  whom  he  might  fairly  look  for  an  example. 

Couch,  C,J, — The  law  by  virtue  of 
which  the  applicant  in  this  case  has  been 
suspended  by  the  Recorder  of  Rangoon  is 
contained  in  section  58  of  Aft  VIL  of  1872, 
which  provides  that  the  Recorder  may  for 
any  sufficient  reason  suspend  or  withdraw 
any  license  granted  under  that  section.  It 
may  be  that  the  agreement  which  the  appli- 
cant, an  Advocate  in  the  Recorder's  Court, 
had  entered  into  r/ith  the  plaintiff  in  the  suit 
would  be  void  as  contrary  to  publit  policy, 
and  the  plaintiff  would  be  able,  by  an  appli- 
*c^tion  to  the  Court,  if  the  money  recovered 
iii  the  suit  should  be  paid  into  Court,  to 
prevent  the  Advocate  from  receiving  the 
share  which  it  was  agreed  he  should  have ; 
or  if  the  money  should  be  paid  to  the  Advo- 
cate, the  plaintiff  might  require  him  to  pay 
over  the  whole  of  it  to  her ;  and  *if  he  did 
not,  might  bring  a  suit  against  him  for  it; 
tn  which  he  woilld  be  unable  to  set  up  the 
agreement  that  he  was  to  have  a  share. 
But  the  question  to  be  considered  now  is  not 
whether  the  agreement,  which  it  is  admitted 
was  made,  is  contrary  to  public  policy,  and 
therefore  void;  but  whether,  looking  at  all 
the  circumstances  of  the  case,  it  can  be  said 
that  the  entering  into  such  an  agreement  by 
the  Advocate  is  a  sufficient  reason  for  s)is- 
pending  his  license. 

It   appears    from   the    judgment    of   the 
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Recorded  that  the  applicant  in  this  instance 
did  that  which  was  done  by  other  Advocates 
in  the  Recorder's  Court.  Whether  it  be 
correct  to  say  that  they  all  did  so  or  not,  it 
is,  I  think,  clear  from  the  statement  of  the 
Government* Advocate  that  it  must  have  been 
done  by  persons  to  whom  the  applicant 
might  fairly  look  for  an  example.  And  he 
might  suppose  that  he  was  not  doing  any-, 
thing  illegal  or  that  would  disqualify  him 
from  being  an  Advocate,  when  he  found  that 
they  were  doing  the  same. 

Of  the  impropriety  of  such  a  practice 
there  can  be  no  doubt.  If  allowed  it  may 
produce  various  mischiefs ;  and  though  there 
may  possibly  be  cases  in  which  an  Advocate, 
from  the  circumstances  of  the  plaintiff, 
might  be  allowed  to  make  some  arrange- 
ment of  this  kind,  they  are  so  few,  and  so 
easiPy  confounded  with  cases  in  which  he 
ought  not  to  do  anything  of  the  kind,  that 
it  is  not  fit  or  proper  for  the  Courts  to 
allow  a  transaction  of  such  a  nature  to  be 
entered  into  by  Advocates  practising  in 
them. 

The  Judicial  Committee  of  the  Privy 
Council  have  shown,  by  the  notice  which 
they  have  recently  issued,  the  view  which 
the  highest  Court  for  India  takes  of  such 
transactions.  They  are  all  to  be  very  much 
reprobated  and  ought  not  to  be  allowed. 
But  in  considering  whether  in  the  present 
case  there  is  a  sufficient  reason  for  suspend- 
ing the  Advocate,  as  he  has  been  by  the 
Recorder,  we  must  look  at  all  the  circum- 
stances. It  appears  to  me  that  this  was  not 
a  case  in  which  he  ought  to  have  been 
punished  with  the  suspension  that  has  been 
ordered.  It  was  a  very  fit  case  in  which 
he  should  receive  a  serious  warning  from  the 
Court,  and  be  made  to  know  that  if  he  dfd 
such  a  thing  again  he  might  and  would  be 
suspended  from  practising ;  but  I  think  this 
was  all  that  his  conduct  under  the  circum- 
stances called  for.  Therefore  I  am  of 
opinion  that  the  sentence  of  suspension 
should  be  reversed ;  but  I  desire  it  to  be 
understood  that  in  doing  this  the  Court  does^ 
not  in  the  slightest  degree  allow  that  practices 
of  this  kind  will  not  be  visited  with  fit 
punishment  when  they  are  brought  to  its 
notice. 

yacksoHt  y. — I  entirely  concur.  Any 
other  practitioner,  or  this  same  practitioner, 
in  the  Court  of  the  Recorder,  who  shall  be 
found  to  have  committed  a  similar  act  after 
th\s  warning,  will  not,  of  course,  have  the 
same  claim  to  indulgence^which  the  present 
"petitioner  has  been  able  to  urge. 


The  4th  March  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  AV., 
Justice,  and    the    Hon'ble    W.    Aii 
Judge, 


Suit  against  Minor— 

Guardian. 


of 


Case  No.  563  of  1873. 

Miscellaneous     Appeal    from      an     on 
passed    by    the     Officiating     Judge 
Dacca,  dated  the  2gth  July  /^7j. 

Komul  Chunder  Sen  and  another 
(Decree-holders),  Appellants, 

versus 

Surbessur  Doss  Goopto  (Judgoient-debtc 

Respondent, 

Baboo  Nullit  Chunder  Sen  for  Appellant 

Baboo  Bipro  Doss  Mookerjee  for 
Respondent. 

In  a  suit  a^fainst  a  minor,  '\i  the  Court  consSdeisI 
the  i^uardian  should  be   personally  ordered  to  pay  I 
costs,  it  should  be  so  stated  in  the  decree  or  c 
Where  the  s^uardtan  is  simply  declared  liable  for 
as  the  defendant  in  the  case,  the  liability  must  be  I 
to  refer  to  him  as  the  representative  of  the  minora 
representing  his  estate. 

Couch,  CJ* — In  this  case  the  suit 
defended  by  Surbessur  Doss  Goopto 
guardian  of  the  minor.  We  do  not  think 
is  material  whether  in  the  title  of  the 
the  name  of  the  guardian  comes  first,  and 
is  described  as  the  guardian  of  the  mil 
or  whether,  as  would  be  more  correct, 
minor  by  his  guardian  is  called  the  defei 
ant.  When  the  suit  is  against  a  minor 
the  Court  considers  that  there  are  circi 
stances  connected  with  the  defence  whi< 
make  it  proper  that  the  guardian  should 
personally  ordered  to  pay  the  costs,  it  shoal 
be  so  stated  in  the  decree  or  order  of 
Court.  Here  it  is  not  so  stated.  A  comi 
and  rather  vague  expression  is  used,  and 
is  ordered  that  the  costs  shall  be  paid  by 
defendant  Surbessur.  That  means,  we  thinl 
as  the  representative  of  the  minor  and  repi 
siting  his  estate.  The  substance  is  tl 
the  costs  are  to  be  paid  out  of  the  estate 
the  minor  on  whose  behalf  he  defended  the 
suit.  We  do  not  think  we  ought  to  reid  it 
as  an  order  that  the  guardian  was  to  be  per- 
sonally liable  for  these  costs.  The  Jodge 
has  taken  a  proper  view  of  the  decree,  and 
the  appeal  must  be  dismissed.    Mioy  •of 
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se  decrees  are  drawn  up  in  a  loose  way, 
I  we  mast  not  look  so  mach  at  the  words 
id  as  what,  from  the  nature  of  the  case, 
^rs  to  be  the  intention  of  the  Court, 
jve  is  nothing  in  this  case  to  show  that 
I  guardian  was  intended  to  be  made  per- 
ially  liable  for  the  costs. 


The  4lh  March  1874. 

! 

Present : 

\t  Hon'ble  Sir  Richard  Couch,  AT/.,  Chief 

pike,  and  the  Hon'ble  W.  Ainslie,  Judge. 

i 

:  Decree  for  Costs—Alternative  Remedy. 

Case  No.  353  of  1873. 

mcellaneous  Appeal  from  an  order  passed  by 
\ihe  Judicial  Commissioner  performing  the 
\iuties  of  the  Recorder  of  Rangoon,  dated 
1 24th  July  1873. 

[im  Nullah  Moodeen  (Judgment-debtor), 
Appellantf 

versus 


u 


tt 


\ 


G.  Cruickshank,  Agent  of  the  Bank 
of  Bengal  at  Rangoon  (Decree- holder)^ 
Rtipondent. 

Mr.  R.  E.  Twidale  for  Appellant. 

The  Advocate-General  for  Respondent. 


Where  a  decree,  after  awarding  costs,  went  on  to  pro- 
for  the  redemption  of  the  mortgaf^ed  property  in 
*ute,  or,  on  mortgagor's  failure  to  pay,  for  its  sale 
for  the  costs  being  added  to  the  mortgage-debt 
•^  a  charge  on  the  property  : 

UsLD  that  the  latter  provision  was  an  alternative 
ili'Medy  which  did  not  deprive  the  decree-holder  of  the 
yfiA  which  the  first  part  of  the  decree  gave  him  of  exe- 
^Dg  the  order  for  costs  in  the  same  manner  as  any 
^•ker  money-decree. 


j*C«^»fA,  C.7.— The  Bank  of  Bengal  applied 
fc  eificuiion  of  the   decree   of   the   25th 


of  August  1 87 1  so  far  as  it  awarcfed  costs, 
and  ordered  costs  amounting  to  Rs.  296  to  be 
paid.  In  the  application  an  offer  was  made 
to  deduct  from  the  Rs.  296-8,  Rs.  209-8,  to 
which  the  defendant,  against  whom  the 
execution  was  applied  for,  ^as  entitled. 
The  Recorder  has  ordered  the  execution  not 
to  be  issued  for  the  sum  which  the  Bank  offered 
jto  set  off  against  the  decree  for  costs. 

It  is  now  objected  that  this  could  not  be 
done,  as  the  decree  obtained  ,by  the  Bank  of 
Bengal  was  for  realizing  the  sum  due  upon 
the  mortgage,  and  that  the  costs  were  to  be 
paid  by  the  sale  of  the  mortgaged  property 
upon  the  mortgagor  failing  to  pay  the  prin- 
cipal sum  and  interest  and  costs  at  the  time 
appointed.     But  the  decree,  a  copy  of  which 
has  been  produced  by  Mr.  Twidale,  begins  by 
ordering  that  "  the  appeal  be  dismissed,  and 
the  appellant  pay  to  the  respondent,  the 
Bank  of  Bengal,  the  sum  of  two  hundred 
"  and  ninety-six  rupees,  being  the  amount  of 
"  costs  incurred  by  him  (meaning  the  Bank) 
"  in  this  Court."     Here  is  an  express  order 
that  the  appellant  shall  pay  the  costs,  which 
may  be  enforced  as  a  decree  for  the  payment 
of  money.     It  is  true  the  decree  goes  on  to 
provide  in  the  usual  way  for  the  redemption 
of  the  mortgaged  property,  if  the  mortgagor 
thinks  fit  to  redeem  it,  and,  if  he  fails  to  pay 
what  is  due  upon  the  mortgage  for  the  sale 
of  the  property,  and  directs  that  the  costs 
shall  be  added  to  the  principal  and  interest, 
so  that  they  would  be  a  charge  upon  it,  and 
gives  to  the  mortgagee,  the  plaintiff  in  the 
suit,  the  power  of  realizing  the  costs  as  well 
as  the  principal   and   interest    out  of   the 
mortgaged  property.    But  this  mus^  not  be 
considered   as   depriving  him   of  the  right 
'Which  the  first  part  of  the  decree  gives  of 
executing  the  order  for  costs  in  the  same 
manner  as  any  other  decree  for  the  payment 
of  money.     It  was  an  additional  remedy,  or, 
as  he  might  adopt  it  if  he  thought  fit,  it  may 
be  called  an  alternative  one.    He  was  not 
bound  to  resort  only  to  that  mode  of  obtain- 
ing his  costs ;  and  it  would  not  be  fit  that 
the  Bank  should  be  obliged  to  do  so  when 
*there  was  a  decree  which  might  be  set  off 
pro  tanto  against  the  costs.     The  conse- 
quence of  this  would  be  that  the  Bank  would 
have  been  obliged  to  pay  to  the  party  the 
Rs.  209,  and  be  unable  for  a  considerable 
time,  until  the  mortgaged  property  was  sold, 
to  recover  the  costs  which  it  was  declared  bj 
the  High  Court  to  be  entitled  to.     The  deci- 
sion  of  the  Recorder  is  right,  and  the  app*%al 
must  be  dismissecf. 
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The  4th  March  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Suit  against  Co-partners  -Partnership  Accounts. 

Case  No.  905  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Patna,  dated  the  6th 
February  /^7J,  modifying  a  decision  of  the 
Additional  Moonsiffofthat  District ^  dated 
the  2nd  March  18 J2, 

Kalee  Cham  Sahoo(one  of  the  Defendants), 

Appellant, 

versus 

Ram  Lall  Sahoo  (Plaintiff),  Respondent, 

Baboos  Kalee  Kishen  Sen  and  Gunesh 
Chunder  Chunder  for  Appellant. 

Mr.  M.  £.  Sandel  and  Baboo  Mohendro 
Lall  Mitter  for  Respondent, 

In  a  suit  airainst  co-partn<:rs  in  a  joint  firm  to  recover 
money  deposited  as  plaintiff's  share,  and  to  have  ac- 
counts rendered  of  the  profits,  before  any  order  can  be 
made  to  the  effect  that  plaintiff  is  entitled  to  be  oaid,  by 
any  one  of  his  partners  or  out  of  the  assets  of  the  firm, 
the  actual  money  advanced,  the  whole  accounts  of  the 
firm  ought  to  be  taken,  and  the  ultimate  liability  of  each 
of  the  partners  ascertained. 

Phear y  J, — We  have  had  the  plaint  in  this 
suit  trsAslated,  and  also  the  written  state- 
ments of  the  several  defendants,  and  we 
find  that  they  are  pretty  accurately  abstracted 
in  the  judgment  of  the  Moonsiff.  'Phe 
Moonsiff  says : — 

''  The  plaintiff  brings  this  suit  to  recover 
"  Rs.  428-9^  principal  with  interest  of 
''  money  deposited,  and  to  have  accounts 
**  rendered  of  the  profits  of  a  joint  firm 
"  carrying  on  business  in  grains,  situate  in 
''  Sudder  Bazar,  Camp  Dinapore,  and  o4 
'*  profits  on  hoondees  ;  and,  in  case  the 
"  accounts  are  not  rendered,  to  recover 
"  Rs.  137-3  estimated  profits  of  the  said 
''  business,  in  right  of  co-partnership  against 
''  Kalee  Churn  and  Gunesh  Sahoo,  principal 
"  defendants,  jointly  with  other  co-partners, 
"  proformd  defendants,  on  these  allegations; 
'Uhat  the  business  was  commenced  from  the 
**  nth  Joit  Buddee  Sumbut  1937  under  the 
t'  joint  partnership  of  all  the  defendants,  and 
*<  carried  on  up  to  the  8th  Bysack  Buddee 
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1928  Sumbut,  upder  the  exclusive  mai 
ment  of  the  defendants  Nos.  1  and  t ; 
the  total  amount  of  profits  being  repi 
by  six  seers  six  kanwahs,  it   was 
that  the  plaintiff  should  get  14  kant 
as   his    share,    and    the    defendants 
remainder  as  their  shares,  as  per  scl 
given  below  the  plaint;  that  the  pi 
paid  the  sum  of  Rs.  200  without  h 
in  lieu  of  his  labour,  and  another  sam.^ 
Rs.  200  on  interest — in  all  Rs.  400 
tal — to  the  defendants  Nos.  i  and  2 ; 
that  now  the  defendants  neither  pay 
money  in  suit,  nor  render  any  accoaotsj 
the  profits. 

"The  defendant  No.    i,    Kalee  CI 
replies  that  the  ^account-books  of  the 
are  with  Gunesh,  plaintiff,    Soodeen 
others,  defendants;  that  the   money 
which  the  business  was  carried  on 
charge  of  Gunesh  Sahoo,  Gunshee, 
Soodeen;  that  plaintiff  was   a  co-j 
under  Gunshee  Sahoo  and  other  defei 
that  they  are  liable  to  him ;  and  that 
statement  that  the    management  of 
business  was  in  his  (defendant's)  haD< 
false. 

"  Gunesh  Sahoo,  defendant  No.  2, 
that  Kalee  Churn  was  the  manager  of 
business ;  that  nothing  is  due  from  himi 
the  plaintiff;  that,  on  the  contrary,  a  cei 
sum  is  due  to  him,  plaintiff,  and  other 
fendants  from  Kalee  Churn. 
"  Mohadeo  Sahoo,  the  proformd  deUn 
states  in  reply  that  the  books  of  the  bosi 
were  not  kept  with  the  defendant  No. 
and  that,  on  the  contrary,  the  manage 
of  the  business  was  in  the  hands  of 
plaintiff  and   Gunesh    Sahoo.      Ga 
Sahoo,  Bhunuk,  Radha  Kishen»  Ram 
Lall,  and  Soodeen,  defendants,  state  that 
business  was  carried  on  under  the  man 
ment  of  Kalee  Churn. 
"  Accordingly,"  the  Moonsiff  sa^  ** 
points  for  determination  as  arising  from 
contentions  of  both  parties  are  as  follow: 
"  ist. — Whether  or  not  plaintiff  has 
any  capital,  if  so,  to  whom,  and  from 
is  he  entitled  to  recover  it? 
"  2nd. — With  whom  are  the  books  of 
business  left ;  under  whose  management 
the  business  of  the  firm  carried  on, 
which     defendant    is     liable    to 
accounts  ? 

"  jrd. — In  case  the  accounts  arc  not 
dered,  whether  or  not  plaintiff  can  leci 
the  estimated   amount  of  profits 
by  him  ?" 
The  Aloonsiff,  after  discussing  the  evi 
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case,  makes  a  decree  to  this  effect : 
lat  the    plaintiff    do  realize    from   the 
kcipal  defendants  the  amount,  principal 
the  capital  in  dispute,  with  interest ;  that 
do  get  an  accoant  of  the  profits  from 
defendant  Katee  Churn  according  to 
account-books ;  that  he  do  recover  the 
mt    of    profits  which    may,    as    per 
»uQt,  fall  to  his  share  from  the  above- 
ked  Kalee  Churn  and  Gunesh  ;  that  the 
with    interest  b%    charged    to    the 
idants ;  and  that  the  costs  of  the  pro- 
^md  defendants  be  charged  to  the  defend- 
No.  I,  Kalee  Churn." 
ilee  Churn  preferred  an  appeal  to  the 
sr  Appellate  Court  against  this  judg- 
And  on  this  appeal  the  Judge  made 
alteration  in  the  decree.     He  reversed 
part  of  the  lower  Court's  order  which 
ted  Kalee  Churn  to  furnish  accounts; 
he  also  made  Gunesh  liable  to  pay  the 
formd  defendants'  costs. 

it  seems  to  as  very  clear  that  both 

i Courts  have  taken  an  erroneous  view  of 

nature  of  this  suit.     It  appears  from  a 

iparison   of  the  plaint  and   the  written 

^ments,  that  the  partnership  between  the 

itiff  and  all  the  defendants  alleged  by 

plaintiff  is  admitted;  and,  on- the  facts 

:h  are  disclosed  by  the  parties  themselves, 

can  be  no  doubt  that  the  plaintiff  was 

led  to  have  an  account  taken  of  the 

Inership-bnsiness.     But,  as  a  partner,  he 

Id  not  be  entitled  to  recover  a  specific 

of  money    advanced    by  him  to  the 

tnership  from  either  all  the  other  partners 

Illy,  or  from  any  one  of  them  severally, 

til   the    partnership- accounts    had    been 

and   the  extent  of  his  own  liability 

the  partnership  was  ascertained.     It 

(ht  be  qaite  possible  that  his  liability  as  a 

\x  even  to  contribute  to  the  repayment 

advances   made  by    the  other  partners 

(ht  exceed  in  amount  the  sum  of  money 

he  on  his  part  was  entitled  to  recover 

a  creditor  of  the  firm.    And  again,  he 

ly  with  the    other    partners  might  be 

^r  liabilities  to  pay  strangers,  creditors  of 

firm,  a  much  larger  sum  of  money  than 

assets  of  the  partnership  could  meet ;  and 

share  of  this  debt  might  be  greater  than 

sam  of  money  which  he  was  entitled  to 

out  of  the  funds  of  the  firm.    In  other 

rds,  before  any  order  could  be  made  to  the 

that  the  plaintiff  was  entitled  to  be 

by  any  one  of  his  partners  or  out  of 

assets  of  the  firm,  the  actual  items  of 

By  which  be  advanced  to  the  firm  the 

accoants  of-  the  firm    ought  to  be 
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taken,  and  the  ultimate  liability  of  each  one 
of  the  partners  ascertained.  We  think, 
therefore,  that  the  judgments  of  both  the 
lower  Courts  must  be  reversed.  And  as 
the  case  has  not  been  fully  tried  out 
in  the  first  Court,  we  think  it  necessary  to 
direct  that  the  case  should  be  sent  back  to 
the  first  Court  in  order  that  the  trial  may  be 
tlTere  completed.  And  we  think  it  expedient 
that  detailed  directions  should  be  given  to 
the  Moonsiff  in  order  that  the  inquiry  and 
investigation  and  the  taking  of  the  accounts, 
which  must  be  effected  by  him,  may  take 
place  in  the  most  satisfactory  manner. 

Our  order,  therefore,  will  be  to  the  follow- 
ing effect:  That  the  decrees  of  the  Lower 
Appellate  Court  and  of  the  Moonsiff's  Court 
respectively  be  reversed,  and  the  case  be 
remanded  to  the  Lower  Appellate  Court ;  and 
the  Lower  Appellate  Court  will  be  directed  to 
return  the  record  to  the  Moonsiff's  Court  in 
order  that  the  trial  and  investigation  of  the 
case  may  be  there  resumed  and  continued  to 
completion  And  the  Moonsiff  will  also  be 
directed  to  effect  the  investigation  by  taking 
the  following  accounts,  that  is  to  say  : — 

I  St. — An  account  of  the  partnership-deal- 
ings and  transactions  between  the  plaintiff 
and  the  defendants  respectively  since  the  com- 
mencement of  Jeit,  dark  side  of  the  moon, 
in  the  year  1927  Sumbut. 

2nd, — An  account  of  the  moneys  due  to 
the  partnership. 

jrd. — An  account  of  the  debts  due  from, 
and  the  liabilities  of,  the  partnership. 

^h. — An  account  of  the  partnership-pro- 
perty, if  any,  which  remains  undisposed  of. 

jM. — An  account  of  all  moneys  whi^h  have 
been  paid  or  contributed  by  the  plaintiffs  and 
defendants  respectively  into  the  partnership- 
funds. 

6th. — An  account  of  all  moneys  which  the 
plaintiff  and  the  defendants  respectively  have 
drawn  from  the  partnership. 

And,  in  taking  the  above-mentioned  ac« 
counts,  all  parties  will  be  at  liberty  to  adduce 
before  the  Moonsiff  such  new  and  additional 
evidence  as  they  may  be  advised,  and  books 
of  account  proved  to  have  been  duly  kept  in 
the  course  of  the  partnership-business  will 
be  received  as  primd-facU  evidence.  And 
we  further  direct  that,  when  the  above-men- 
tioned accounts  shall  have  been  taken,  the 
Moonsiff  shall,  upon  the  footing  and  according 
to  the  results  thereof,  determine  the  rights  of 
the  plaintiff  and  the  defendants  respectively, 
and  the  costs  to  be  paid  by  them,  inclusive 
of  the  costs  already  incurred  in  this  Court 
and  in  the  Lower  Appellate  Court. 
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'     Tbc  5th  March  1874. 
Present : 
The  Hon'ble  F.  B.  Kemp,  Judge, 

Rent-suit— Special  Appeal— Act  VIII.  (B.  C.)  of 

28^9,  s.  xoa. 

Case  Na  943  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Sarun^  dated  the  loth 
April  18^2*  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  District,  dated  the 
28th  December  t8j2. 

Gopal  Suran  Narain  Singh  (one  of  the 
Defendants),  Appellant, 

versus 

Ram  Tuhal  Rawut  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Moomhee  Mahomed  Vusuf  for  Appellant. 
Mr.  R,  E.  IwidaU  for  Respondents. 

In  a  suit  for  rent  of  land,  which  plaintiff  claimed  to 
have  purchased  by  a  deed  of  absolute  sale,  defendant 
urfpedthat  he  was  the  beneficial  owner,  and  that  plaint- 
iff *s  vendor  was  his  (defendant's)  benamei^dar.  The 
Hrst  Court,  find.ng  that  neither  plaintiff  nor  his  vendor 
had  ^een  in  possession,  dismissed  the  case.  The  Lower 
ApperHate  Court  remanded  it  for  re*trial : 

Held  that,  as  the  Judge's  decision  did  not  determine 
any  titfe  to,  or  interest  in,  land,  as  l>etween  parties 
havinff  conflicting  claims  thereto,  and  as  the  amount 
sued  Tor  did  not  exceed  Rs.  100,  no  special  appeal 
would  He  and6r  Act  VIII.  (B.  C.)  of  1^69,  s.  102. 

This  was  a  suit  for  rent.  The  plaintiff 
claims  to  have  purchased  a  moiety  of  the  share 
of  Rani  Chander  Pandey  by  a  deed  of  absolute 
sale  dated  the  1 2th  of  Jane  1 872.  The  defend- 
ant in  the  &uit  is  Gopal  Suran  Narain,  who 
stated  that  Sbeo  Pershad  Pandey  ^^as^his 
benameedar.  The  first  Court  raised  the  issue 
whether  the  plaintiff  is  in  possession  of  the 
property  purchased  by  him ;  and,  if  not,  then 
is  the  plaintiff  entitled  to  the  arrear  of  rent 
without  determination  of  right  ?  The  Moon- 
stif,  after  giving  his  opinion  that  Gopal  Suran 
Narain  was  the  beneficial  owner,  and  that  the 
plaintiff's  vendor  was  a  mere  furzee,  pro- 
ceeded to  state  that  in  his  opinion  the 
plaintiff  has  not  been  able  to  show  either 
that  his  vendor  or  the  plaintiff  himself  had 
been  in  possession.  He  therefore  dismissed 
the  plaintiff's  suit. 

The  Judge  has  reversed  the  decision  of 

the  Moonsiff,  and  has  remanded  the  case  to 

the  Moonsiff  for  re-trial.     The  Judge  takes 

objection  first  to  the  admission  of  the  inter- 

^*  venor  in  the  suit,  and  he  is  of  opinion  that 


the  Moonsiff  ought  to  have  tried  the 
between  the  plaintiff  claiming  the  reotj 
the  defendant,  the  tenant ;  and  be 
sends  back  the  case  for  the  Moonsiff 
who   was  in  possession  and  receipt 
rent  prior  to  suit.     I  do  not  find,  all] 
the  Judge  finds  fault  with  the  Moons 
admitting  the  third  party  as  an  inw 
that  he  directs  his  name  to  be  removed 
the  record ;  on  the  contrary,  \t  would  j 
impossible  for  the  Moonsiff  to  try  the 
laid  down  by  the  Judge,  namely,  who 
possession  and  receipt  of  the  rent, 
keeping  the  intervenor  on  the  record. 

In  special  appeal  three  main  groands^ 
taken:     ist,    that    the     Lower    Ap] 
Court  as  well  as  the  first  Coort  ouj 
have  tried  the  questions  on  the  meriu, 
the  pleader,  who  has  been   heard  for' 
special   appellant,   has  explained    that 
meaning  of  that  ground  is  that  the 
Court  ought  to  have  tried  the  qoei 
right  to  receive  the  rent.    The  2nd 
is  that  the  Judge  ought  not  to  have  rei 
the  case,  but  ought  to  have  tried  the  is 
as  laid  down  by  the  first  Court  which  coi 
the  whole  ol  the  merits  of  the  case,  m 
who  was  in  possession  and  receipt  of 
and  the  Ust  ground  is  that  the  Judge 
wrong  in  saying  that  the  first  Court 
not  to  have  made  Gopal  Suran  a  defei 
in  the  case. 

Then  there  is  a  preliminary  point  takca] 
the  pleader  for  the  respondent  that 
appeal  will  not  lie  under  the  provisiooSj 
section  102  of  Act  VIII.  of  1869  (B. ' 
inasmuch  as  no  question  of  right  to  enl 
or  vary  the  rent  of  a  ryot  or  tenant,  or 
question  relating  to  a  title  to  land  or  to 
interest  in  land  as  between  parties  bavij 
conflicting  claims  thereto,  has  been 
mined  by  the  judgment.  Mr.  Twidale, 
appears  for  the  respondent,  admitted  thattj 
the  Court  were  against  him  on  this 
mi  nary  objection,  he  had  no  objectioaiol 
case  being  tried  by  the  Judge  iostesd 
being  tried  by  the  Moonsiff  on  the  issae* 
down  by  the  Judge,  namely,  who  «aa 
possession  and  receipt  of  rent ;  but*  io  ] 
opinion,  the  preliminary  objection  is  holi 
the  hearmg  of  this  appeal.  The  Ji '  ^ 
decision  does  not  determine  any  qi 
relating  to  a  t'ule  to  land,  and  therefore, 
section  102  of  Act  VIII.  (B.  C.)  of  iM^ 
is  clear  that  the  amount  sued  for  notes»| 
ing  Rs.  icx),  and  no  question  of  tiiletohf* 
or  of  some  interest  in  land  as  between  p«^ 
having  conflicting  claims  thereto  havii^^ 
determined,  no  special  appeal  williie;0>3 
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Fore,  wkhoot  going  into  the  other 
ion  raised  ia  special  appeal,  and  in 
I,  in  60  far  as  the  admission  of  the  inter-* 
on  the  record,  I  shoald  feel  disposed  to 
with  the  first  Court,  the  special  appeal 
Imissed  with  costs. 


The  6th  March  1874. 

[on'ble  Sir  Richard  Couch,  A7.,  CAie/ 
thee,  and   the    Hon'ble    C.   Pontifex, 


of  Action — Defendant — 
Appeal — Letters  Patent,  cL  xx. 

lis  from  orders  passed  by  the  Hon* hie 
(y.  Macpherson,  exercising  the  Ordi^ 
y  Original  Civil  Jurisdiction  of  the 
ih  Court, 

Ismael  Hadjee  Hubeeb  (one  of  the 
Defendants),  Appellant  ^ 

versus 

\t  Mahomed  Hadjee  Joosab  (Plaintiff), 
Respondent, 

and 

jma  Bje,  Jan  Mahomed  Hadjee  Joosub> 
|d  Hazira  &y^  (three  of  the  Defendants), 

^pellants, 

versus 

jcc  Mahomed  Hadjee  Joosub  (Plaintiff), 
Respondent, 

Ingram  and  Mr,  Evans  for  the  Appel- 
lants in  both  cases. 

Mr.  Kennedy  for  the  Respondent. 

was  a  suit  to  set  aside  a  release  allef^ed  to  have 

executed  in  Calcutta  under  fraudulent  representa- 
lade  by  the  firsc  defendant,  and  for  an  account  and 
ktratioo  of  the  estate  of  a  deceased  Mahomedan 

fvd  iotesute  in  Bombay,  where  he  left  mjveable 
imuveable    property.     Leave    was  granted    to 

^te  the  suit  in  the  High  Court  subject  to  objection 
deteadants.  ^x>m^  of  the  defendants  who  were 
Its  of  Bumbay  not  having  appeared,  the  Court 
'  to  allow  the  plaint  to  be  taken  off  the  file  on  the 

ioQ  of  the  first  defendant  who  was  subject  to  its 

lictioii : 

|lo,  on  appeal,  that  the  cause  of  action  included  the 
of  the  release  upon  the  plaintiff's  share  of  the 
ty,  which  was  in  Bombay,  and  that  the  suit  came 
mat  part  of  cl.  1 1  of  the  High  Court's  Charter 
35  which  provided  that  the  leave  of  the  Court 
be  obtained : 

[ld  that  the  proper  place  for  taking  the  account 
ftff  wguld  b<}  where  the  property  was  situated, 
regards  a  causse  of  action  for  not  accounting  it 
weii  be  said  to  arise  in  Bombay  : 

\Vb  that  the  dwelltog  or  carrying  on  business 


necessary  to  give  the  Court  j  urisdiction  under  the  clause 
must  be  of  all  the  defendants ;  the  expression  "  dftfc^nd- 
ant "  being  used,  not  as  indicating  an  individual  de- 
fendant in  a  suit,  but  the  party  defendant  to  the  suit, 
which  may  be  one  person  or  several. 

An  order  under  the  clause  1 1  of  the  Charter  is  an 
appealable  order. 

This  was  a  sait  to  set  aside  a  release,  and 
for  an  account  and  administration  of  the 
•estate  of  a  deceased  Mahomedan  who  died 
intestate  in  Bombay.  The  plaint  stated  that 
the  estate  of  the  deceased,  so  far  as  the 
plaintiff  could  ascertain  it,  consisted  of  four 
houses  in  Bombay,  including  the  family 
dwelling-house,  of  the  aggregate  value  of 
two  lakhs  and  Rs.  45,000 ;  of  a  half  share  of  a 
properly  also  situated  in  Bombay  worth 
Rs.  10,000;  one  share  in  the  Appollah  Press 
Company  valued  at  Rs.  1,25,000 ;  one  lakh  of 
rupees  in  cash ;  jewellery  worth  from 
Rs.  50,000  to  Rs.  60,000,  and  household 
properly  worth  Rs.  50,000. 

The  plaintiff  alleged  and  charged  that  the 
release  sought  to  be  set  aside  was  executed 
by  him  under  fraudulent  representatioQS 
made  by  the  ist  defendant ;  that  the  release 
was  executed  in  Calcutta;  that  that  ist 
defendant  had  for  several  years  past  carried 
on,  and  was,  at  the  time  of  the  institution  of 
the  plaint,  still  carrying  on,  business  tn 
Calcutta  ;  and  that  the  three  other  defendants 
were  "  all  of  Miruon  Mollah  in  Bombay," 

On  the  17th  September,  Macpherson,  J., 
granted  leave  to  the  plaintiff  to  institute  the 
suit  in  this  Court,  subject  to  any  objection 
which  may  be  made  thereto  by  the  defend- 
ants. The  ist  defendant  in  the  first  instance, 
and  subsequently  the  other  defendants, 
applied  to  have  the  plaint  taken  off  4he  file, 
but  both  applications  were  rejected.  The 
judgment  of  Macpherson,  J.,  on  theapplica- 
tidh  of  the  ist  defendant,  was  as  follows  : — 

It  is  unnecessary  to  say  what  I  should 
have  done  had  the  other  defendants,  those 
who  are  not  personally  liable  to  the  jurisdic- 
tion of  this  Court,  appeared  here  to-day. 
But  I  cannot  order  the  plaint  to  be  taken  off 
the  file  now,  when  the  only  person  who 
appears  to  object  to  the  case  being  tried  here 
is  one  who  is  personally  liable  to  the  juris- 
diction of  this  Court.  There  are  two 
distinct  grounds  of  jurisdiction  in  the 
matter.  The  first,  which  is  applicable  to  all 
the  defendants,  is  that  a  very  substantial 
part  of  the  cause  of  action  (to  wit  the  exe- 
cution, &c.,  of  the  release)  arose  within  the 
local  jurisdiction  of  this  Court.  The  second 
is  ih<it  the  defendant,  who  now  objects  to  the 
suit  being  entertained  here,  carries  on  business 
in  Calcutta  by  his  gomashta,  and  is  therefoire- 
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personsAly  subject  to  the  jurisdiciion  of  the  | 
Court.  As  the  other  defendants  do  not 
object  to  the  suit  being  instituted  here,  I  do 
not  see  how  I  can  order  the  plaint  to  be 
taken  of!  the  file,  merely  because  a  defendant, 
who  is  undoubtedly  subject  to  the  jurisdic- 
tion, objects  to  being  sued  here. 

I  express  no  opinion  as  to  how  much  of 
the  relief  sought  in  the  plaint  will  be  obtain- 
able in  this  suit,  even  if  the  plaintiff  proves 
his  case.  The  application  is  refused,  but  the 
costs  will  be  costs  in  the  cause. 

On  the  application  of  the  other  defendants, 
Macpherson,  J.,  intimated  that  he  would  not 
order  the  plaint  to  be  taken  off  the  file,  as 
the  case  would  have  to  go  on  against  the  ist 
defendant.  The  Court,  however,  said  that 
provision  ought  to  be  made  for  any  extra 
costs  to  which  these  defendants  might  be  put 
by  reason  of  the  suit  proceeding  here  instead 
of  at  Bombay,  and  suggested  whether  an 
application  might  not  be  made  to  stay  the 
case  pending  security  being  given  for  these 
extra  costs. 

The  I  St  defendant  appealed  from  the  order 
as  against  him  on  the  following  grounds  : — 

For  that,  by  the  said  order,  leave  was 
granted  to  the  plaintiff  to  institute  the 
suit  in  this  Hon'ble  Court,  whereas  such 
leave  ought  not  to  have  been  granted. 

For  that  the  suit  is  a  suit  for  land,  no 
part  of  which  is  situate  within  the  jurisdic- 
tion of  this  Hon'ble  Court,  as  by  the  plaint 
appears. 

For  that  the  learned  Judge,  having 
found  (as  plainly  appeared  in  the  plaint  and 
affidavits)  that  the  balance  of  convenience 
was  entirely  in  favour  of  having  the  suit 
tried  in  Bombay,  erroneously  exercised  his 
discretion  in  giving  leave  to  the  plaintiff*  to 
institute  the  suit  in  this  Hon'ble  Court. 

For  that  the  order  so  erroneously  made  is 
a  final  order  wrongly  creating  jurisdiction  in 
this  matter  against  this  defendant. 

For  that  the  learned  Judge  erro- 
neously held  that  he  was  bound  to  make 
such  order  final  against  the  defendant, 
although  the  other  defendants  were  out  of  th^e 
jurisdiction,  and  the  cause  of  action  did  not 
arise  wholly  within  the  jurisdiction,  and  the 
balance  of  convenience  was  against  making 
such  order,  on  the  ground  that  this  defendant 
carried  on  business  by  a  gomashta  in  Cal- 
cutta. 

The  other  defendants  appealed  on  grounds 
which  were  as  follow : — 

For  that  the  learned*  Judge  ought  not 
^jto  have  granted  leave  to  the  plaintiff  to 


institute  this  suit  in  this    Hon'ble 
whereas  he  did  so  grant  it. 

For     that     the     learned     Judge, 
stating  that  he  was  fully  satisfied  that 
suit   could   not    be   conveniently 
this  Hon'ble  Court,  and  that  its 
tried  would  be  a  great  hardship  to 
defendants,  and  that  the  balance  cA 
nience  clearly  required  that  it  shoi^j 
tried  in  Bombay,  yet  held  that  he  wj 
to    allow    the    suiu  to    be    tried     in 
Hon'ble  Court,  because  the  defendant 
hmael  Hadjee  Hubeeb  carries  on  busii 
Calcutta,  whereas  he  ought  not  to  hai 
held. 

For   that   the   learned    Judge 
have  refused  or  withdrawn  the  said 
whereas  he  did  not  do  so. 

For  that  the  learned  Judge 
stated  that  the  defendants  had  made 
strongest  possible  case  against  having 
suit  tried  in  Calcutta,  and  having  dti 
to  prevent  its  being  so  tried,  refused  tu 
cise  that  discretion. 

For   that   the    learned  Judge    oaghl 
have  held  that  this  suit  was  a  suit  lor 
out  of  the  jurisdiction  of,  and  therefore | 
cognizable  by,  this  Hon'ble  Court,  wbei 
did  not  so  hold. 

For   that  the   learned    Judge    oagl 
have  taken  the  plaint  off  the  file,  wher< 
did  not  do  so. 

The  judgment  of  the  Appellate 
was  delivered  asfoilows  by — 

Couch,  C.J. — This  was  a  suit  broagi 
the  respondent  against  Hadjee  Ismael  Hi 
Hubeeb,  the  appellant  in  one  appeal, 
three  other  persons  who  are  the  iq>peli 
in  the  other.  The  plaint  suied  that 
Hadjee  Joosub  Baladina,  a  Mahooaedan, 
at  Bombay  intestate,  leaving  considei 
moveable  and  immoveable  property, 
leaving  him  surviving  his  widow,  the  defend 
Rohima  Bye,  and  three  sons,  Hadjee  Di 
Hadjee  Joosub,  since  deceased,  the  pUi^ 
Hadjee  Mahomed  Hadjee  Joosub,  and 
defendant  Jan  Mahomed  Hadjee  Joosub, 
also  a  daughter,  the  defendant  Hazite 
his  only  heirs  and  next-of-kin.  It 
stated  that  release  was  executed  by 
plaintiff,  and  that  the  execution  of  it  had 
obtained  by  fraudulent  representation  on 
part  of  the  first  defendant  Hadjee 
Hadjee  Hubeeb,  and  the  prayer  was  thai 
release,  which  was  dated  22nd  Octot>er  I'C 
might  be  declared  fraudulent  and  void, 
that  the  same  might  be  brought  into 
Court  to  be  cancelled;  that  it  miglit 
^declared    that  the  inventory  and 
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h  had  been  filed  by  the  plaintiff  in  the 

ti  ai  Bombay  were  not  binding  upon 

^and  that  the  same  should  be  set  aside; 

ithat  an  account  might  be  taken  of  the 

y  of  Hadjee  Joosub  fialadina  come 

hands  of  the  defendant  Hadjee  Ismaei 

Hubeeb,  or  of  any  other  person  or 

by  bis  order  or  for  his  use ;  and  that 

i?er  might  be  appointed  to  get  in  the 

and  the  rents  and  profits  thereof, 

the  same  mighU  be  secured  for  the 

of  the  persons  entitled  thereto. 

the  1 7th  of  September  1873*,  upon  an 

tion  by  Mr.  Kennedy  as  Counsel  for 

Uaiatifif,  it  was  ordered  that  the  plaintiff 

Id  be  at  liberty,  subject  to  any  objection 

%  might    be    made    thereto    by    the 

iidants,  to  institute  a  suit  in  this  Court 

tat  the  four  defendants  who  are  named  in 

peder ;  to  have  a  certain  release  of  22nd  of 

1870  cancelled  ;  to  have  it  declared 

inventory  and  account- current  filed 

plaintiff  in  the  High  Court  of  Bombay 

mot  binding  upon  him ;  and  for  an  account 

for  the  appointment  of  a  Receiver — all 

pjects  of  the  plaint  stated  in  the  prayer 

I  mentioned  in  this  order. 

le  first  defendant  made  an  application, 

Accordance  with  the  reservation  in  the 

that  the  plaint  might  be  taken  off  the 

which    was    refused   by    Mr.    Justice 

herson  on  the  8th  of  December.     Pro- 

;  in  consequence  of  some  thing  which 

m  the  learned  Judge  on  that  occasion, 

ee  oiher  defendants  on  the  i6ih  of 

ber  served  notice  of  an  appilcaiion  on 

part  to  take  the  plaint  off  the  file,  which 

ion  was  refused  on  the  5th  January 

The  appeals  are  from  these  orders. 

w,  in  considering  what  conclusion  we 

( to  come  to  in  these  appeals,  we  must 

at  the  case  as  a  whole.     Mr.  Kenned)r, 

l^peared  for  the  respondent,  intimated 

If  he  were  not  allowed  to  take  any 

course,  he  would  be  glad  to  have  the 

jRated  as  a  suit  against  the  first  defend- 

^set  aside  the  release.    But  that  cannot 

wed,  because  merely  to  set  aside  the 

in  a  suit  against  the  first  defendant 

leave  all  the  materjjil  questions  to  be 

'  in  another  suit.     The  real  object  of 

is  that  an  account  may  be  taken  of  the 

7  left  by  the  deceased,  and  the  share 

plaintiff  ascertained,   and   provision 

for  bis  receiving  it.     The  ist  defend- 

ht  fairly  claim  that  the  otber  three 

who  are  interested  in  the  property, 

would  be  entitled  to  be  heard  as  to 

t  of  the  plaintiff's  share,  and  to  be 


present  at  the  taking  of  the  accounts;  should 
be  parties  to  the  suit.  The  plaintiff  cannot 
be  allowed,  when  the  case  comes  here  on  an 
appeal  from  the  order  of  Mr.  Justice  Mac- 
pherson,  to  say  that  he  would  prefer  to  put 
his  suit  in  another  form.  He  filed  his  plaint 
against  the  four  defendants,  and  prayed  for 
relief  against  all,  and  in  the  order  by  which 
he  was  at  liberty  to  bring  his  suit  in  this  Court, 
the  object  of  it  was  expressly  stated.  We 
must,  therefore,  treat  it  as  a  suit  which  has 
been  brought  against  all  four  defendants,  and 
properly  brought  against  them. 

The  decision  of  this  case  depends  upon  the 
construction  which  is  to  be  put  on  the 
nth  clause  of  the  Charter  of  the  High 
Court  of  1865.  It  provides  that  in  the  case 
of  suits  for  land  or  immoveable  property,  the 
High  Court  shall  have  jurisdiction  when  the 
Und  or  property  is  situated  within  the  limits  " 
of  the  ordinary  original  jurisdiction  of  the 
Court ;  and  in  all  ottier  cases,  if  the  cause  of 
action  shall  have  arisen  either  wholly,  and  in 
case  the  leave  of  the  Court  shall  have  been 
first  obtained,  in  part,  within  such  limits,  or 
if  the  defendants,  at  the  time  of  the  com- 
mencement of  the  suit,  shall  dwell  or  carry 
on  business,  or  personally  work  for  gain 
within  them. 

Here  the  cause  of  action  cannot  be  said  to 
have  arisen  wholly  in  Calcutta.  We  do  not 
propose  to  enter  into  wtiat  might  be  a  diffi- 
cult discussion  of  the  various  decisions  as 
to  the  meaning  of  cause  of  action.  Tne  con- 
flict of  decisions  in  the  Courts  in  England 
appears  still  to  continue,  for  in  one  01  the 
latest  casesonthe  subject — Durham  rt.  Spence, 
L.  R.,  6  Ex.  46 — Che  learned  Judge*  were 
divided  in  opinion ;  there  the  cause  of  action, 
whatever  may  be  the  true  meaning  ot  the 
expi*ession,  cannot  be  said  to  have  arisen 
wholly  in  Calcutta.  The  fraudulent  repre- 
sentations which  led  to  the  execution  of  the 
release  may  have  been  made,  and  the  release 
miy  have  been  executed  here;  but  the  cause 
of  action  in  this  case  consists  of  more  than 
that,  it  includes  the  effect  of  the  release 
upon  the  plaintiff's  share  of  the  property ;  if 
there  had  been  no  property,  the  execution 
of  the  release  would  not  have  injured  the 
plaintiff  in  any  way.  In  order  to  constitute 
a  cause  of  action,  there  must  be  an  injury  to 
him  from  the  operation  ot  me  release.  Tnen 
where  did  the  release  take  effect  ?  Where  was 
it  operative?  The  property  was  in  Bombay. 
It  might  be  said  that,  as  regards  the  moveat>le 
property,  the  plaintiff*s  share  of  it  woulci 
follow  him,  and  if  lie  dwelt  in  Calcutta,  the 
moveable  property  to  which  he  was  entitled  * 
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would  De  there.  It  would,  perhaps,  be  a 
somewhat  far-fetched  application  of  the  doc- 
trine to  hoid  that  the  release  operated  in 
Calcutta  in  regard  to  the  plaintiff 's  share  of 
the  moveable  property.  It  certainly  could 
not  do  so  in  regard  to  the  share  in  the 
immoveable  property,  which  apparently 
formed  the  greater  portion  of  what  the  plaint- 
iff claimed  to  be  entitled  to.  That  was  ift 
Bombay,  and  that  part  of  th^  cause  of  action 
arose  there.  In  such  a  case  as  the' present, 
I  think  the  cause  of  action  in  respect  of  the 
immoveable  property  arose  in  the  place  where 
the  release  took  effect,  and  the  suit  comes 
within  that  part  of  the  clause  which  provides 
that  the  leave  of  the  Court  must  be  obtained. 
I  shall  speak  presently  of  the  other  part  of 
it  which  gives  jurisdiction  in  the  case  of  the 
defendant  dwelling  or  carrying  on  business 
within  the  limits  of  the  ordinary  original 
jurisdiction. 

Again,  the  suit  asks  for  an  account  to  be 
taken.  The  proper  place  for  taking  the  ac- 
count would  certainly  be  where  the  property 
Is  situated,  and,  as  re^^ards  a  cause  of  action 
for  not  accounting,  it  may  well  be  said  also  to 
arise  in  Bombay.  Further,  the  Court  is  asked 
in  the  suit  to  appoint  a  Receiver.  Without 
deciding  whether  this  Court  might  or  not 
appoint  a  Receiver  of  the  property  in  Bombay, 
it  would  certainly  be  a  most  inconvenient 
course  to  adopt.  And  I  am  not  prepared  to 
say  that  this  Court  could  appoint  a  Receiver 
for  the  property  which  is  within  the  jurisdic- 
tion of  the  Bombay  Court.  All  this  shows 
that  the  plaintiff  cannot  bring  his  case  within 
<he  part  of  the  clause  which  says  that  the 
cause *of  action  shall  have  arisen  wholly 
within  the  jurisdiction  of  this  Court. 

Then  we  have  to  consider  what  is^the 
effect  of  the  other  part  of  the  clause :  '*  If 
**  the  defendant,  at  the  time  of  the  commence- 
"  ment  of  the  suit,  shall  dwell  or  carry  on 
"  business,  or  personally  work  for  gain  within 
"such  limits."  The  principal  defendant 
(I  should  rather  say  the  ist  defendant,  for 
the  other  defendants  are  as  much  interested 
in  the  result  of  the  suit  as  he  can  be)  it<is 
admitted  carries  on  business  in  Calcutta, 
and  if  it  be  sufficient  for  one  defendant  in  the 
suit  to  dwell  or  carry  on  business  within  the 
limits  of  the  jurisdiction  of  the  Court,  the 
plaintiff  is  entitled  to  bring  his  suit  here,  as 
he  has  done,  and  he  need  not  have  applied 
for  the  leave  of  the  Court.  Now  the  words, 
i^f  read  literally,  will  not  apply  to  a  case  of 
several  defendants  at  aiL  They  are  "  if  the 
"  defendant  at  the  time  of  the  commence- 
^  **  ment  of  the  suit  shall  dwell."    But  that 


would  not  be  a  reasonable   coastru< 
which  the  great  number  of  suits  with 
than  one  defendant  would  be  left  an] 
for,  and  so  we  may  and  ought  to  r^zi} 
expression  "the    defendants"    as 
defendants.     But  then,  if  we  are  to 
for  one  purpose  as  including  the  pland, 
so  as  to  bring  suits  against  several  def< 
within  the  clause,  it  seems  to  me  bat  n 
able  that  we  should  read  it  in  the  same 
for  the  other  purpd^e.     In  fact,  to  say 
it  is  sufficient  for  one  defendant  to  d' 
carry  on   business    within   the   jarisdii 
w>uld  be  to  insert  something  into  this 
which  is  not  there.     It  would  be  sa] 
any  of  the  defendants  or  any  defendant 
or  carries  on  business  within  the  limits.^ 
being  necessary  to  give  to  the  word  ** 
ant'   such   a  meaning  as  to   include 
than  one  for  the  purpose  of  applying 
suits  where  there  are  several  defendai 
think  we  ought  also  to  hold  that  the  di 
ing  or  carrying  on  business  must  be 
the  defendants.     The  expression  is  uj 
as  indicating  an  individual   defendant 
suit,  but  the  party   defendant   to    the 
which  may  be  one  person  or  several. 
mode  of  construction  has  been   adopl 
the  Courts  in  England  upon  the  Statute  9 
10  Victoria,  Cap.  95,  section  128,  whichi 
similar  words,  and  provides  for  the 
rent  jurisdiction  of  the  superior  Courts 
the  County  Courts,  where  the  plaintiff 
more  than  20  miles  from  the  defendi 
where  the  cause  of    action   did    not 
wholly  or  in  some  material  point  witbtn 
jurisdiction  of  the   Court  within  which 
defendant  dwells  or  carries  on  his  bustl 
at  the  time  of  the  action  brought, 
that  section  it  has  been  held  that  defc 
means  all  the  defendants  in  the  suit. 
vs,  Salamo,  8  Ex.,   p.   59,  was  a   case 
the  construction  of    the  word  plaintiff, 
in  it  the  previous  cases  of  Parry  i7f. 

1  L.  M.  &  P.  379,  and  Doyle  vs.  Lawi 

2  L..M.  &  P.  368,  were  recognized  as  at 
ities.     Baron  Platl,  who  gave  the  judj 
refers  to  those  cases  and  says  :     "  The  C< 
of  Common  Pleas  adopted  Lord  Cranwoi 
decision  in  Parry  ^j.   Davies,  and  held 
the  residence  of  one  of  the  defendants 
than  20  miles  from  the  plaintiff  made 
case  one  of  concurrent  jurisdiction  within 
same   section.     The    same   principle 
apply  to  a  plurality  of  plaintiffs." 

There    the    question     was    whether 
plaintiff  dwelt  more  than  20  miles  ficm 
defendant,    because,  by   the    words  of 
Statute,  if  he  did,  the  superior  Cooft 
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iction  ;  and  the  Court  held  that,  if  one 
plaintififs  lived  more  than  20  miles 
the  defendant,  there  was   concurreni 
liction. 
result,  then,  of  a  consideration  of  the 
in  tbe  Charter  is  that  this  was  a  case 
Mch  It  was  necessary  that  the  leave  of 
)oart  should  be  obtained  to  bring  the 
[in  Calcutta* 

was  held  by  the  High  Court  at  Madras 
sSouza  vs.  Coles,  3  Madras  High  Court 
rts  384,  that  an  order  made  under  this 
of  tbe  Charter  was  subject  to  appeal. 
DCt  agree  in  all  the  reasons  which 
irned  Judges  of  that  Court  gave  for 
decision,  but  we  do  agree  in  the  con- 
that  this  is  an  appealable  order.  It 
great  importance  to  the  parlies.  It  13 
mere  formal  order,  or  an  order  merely 
tiog  the  procedure  in  the  suit,  but  one 
has  the  effect  of  giving  a  jurisdiction  to 
Court  which  it  otherwise  would  not 
And  it  may  fairly  be  said  to  deter* 
some  right  between  them,  viz,,  the 
to  sue  in  a  particular  Court,  and  to 
>el  the  defendants,  who  are  not  within 
risdiction,  to  come  in  and  defend  the 
or,  if  they  do  not,  to  make  them  liable 
tVe  a  decree  passed  against  them  in  their 

lere  the  order  of  the  learned  Judge  is 
led  upon  matters  within  his  discretion, 
^ourt  on  appeal  would  be  reluctant  to 
his  order.  And  there  might  be  cases 
the  decision  was  founded  so  entirely 
i&atter  within  bis  discretion  that  we 
tld  not  do  so.  Here  Mr.  Justice  Mac- 
>n  appears  to  have  proceeded,  not  so 
in  the  exercise  of  any  discretion  which 
>jisidered  he  had,  but  rather  to  have 
^ht  that  he  was  bound  by  law,  and  to 
decided  more  on  legal  grounds  than 
ling  to  his  discretion.  His  judgment 
that,  in  his  opinion,  it  would  be  more 
renient  that  the  suit  should  be  tried  in 
Bombay  Court.  There  is,  however,  a 
Ity  which  might  have  arisen  in  the  suit 
brought  in  the  High  Court  at  Bombay, 
plaintiff  is  not  residing  within  the 
liction  of  that  Court,  and,  if  he  had 
^ht  the  suit  there,  the  defendants  might 
applied  to  the  Court  to  compel  him  to 
security  for  costs.  The  suit  may  have 
brought  here  to  avoid  his  being  placed 
It  position.  This  being  a  possible  hard- 
on  tbe  plaintiff,  we  thought  we  ought 
loire  whether  the  defendants,  in  case 
was  brought  in  the  High  Court  at 
\t  would  undertake  not  to  ask  for 


security  for  costs,  and  Mr.  Ingra^,  who 
appeared  for  ihem,  at  once  said  they  were 
willing  to  undertake  not  to  ask  for  security. 
That  being  the  case,  it  seems  to  us  that  all 
the  circumstances  show  that  this  is  a  suit 
which  ought  to  be  brought  in  the  High 
Court  at  Bombay,  and  not  in  this  Court. 
This  Court,  the  whole  case  being  before  it, 
and  exercising  the  power  which  it  has  of 
deciding  whether  it  is  lit  that  the  suit  should 
be  brought  here  or  not,  decides  that  it  ought 
not  to  be  brought  here,  and  that  leave  to  do 
so  ought  not  to  be  given.  We  therefore 
reverse  the  order  by  which  the  leave  has 
been  granted,  and  the  orders  dismissing  the 
applications  by  the  appellants  to  take  the 
plaint  off  the  file,  and  we  direct  that  the 
plaint  be  taken  off  the  file.  But,  before  the 
order  of  this  Court  is  drawn  up,  we  must 
secure  the  plaintifiE  by  requiring  that  the 
solicitors  for  the  defendants  give  an  under* 
taking  on  their  behalf  not  to  ask  for  security 
for  costs,  if  the  plaintiff  should  bring  a  suit 
against  those  defendants  in  the  High  Court 
at  Bombay  substantially  for  the  same  pur* 
pose  as  the  present  suit  is  brought  for. 

We  think  that  the  parties  should  bear  their 
own  costs  both  of  this  appeal  and  of  the 
proceedings  before  Mr.  Justice  Macpherson, 
The  costs  will  be  taxed  as  between  attorney 
and  client  on  scale  No.  2. 


The6lh  March  1874. 
Present: 

The  Hon'ble  J.  B.  Phear,  Judge, 

Non-registration— Secondary  Evideqf  e. 

Case  No.  991  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Bhaugulpore^ 
dated  the  sjth  February  1S73,  affirming 
a  decision  of  the  Moonsiff  of  Begooseraij 
dated  the  i*jth  August  iSj2, 

Mr.  L.  G.  Crowdie  (Plaintiff),  Appellant, 

versus 

KuUar  Chowdhry  (Defendant),  Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboo  Lukhee  Churn  Bose  for  Respondent. 

The  fact  that  a  pottah  on  which  a  plaintiff's  title  id 
based  has  not  been  registered,  and  therefore  cannot  be 
used  by  reason  of  the  Registration  Law,  is  not  a  good 
ground  on  which  a  Court  would  be  justified  in  admitting 
secondary  evidence.  ^ 

It  seems  to  me  tfiat  this  appeal  ought  to 
be  dismissed. 
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The  plaintiff  brings  this  suit  to  obtain 
a  declaration  that  he  is  entitled  to  a  certain 
right  of  tenancy  under  the  defendant.  And 
he  bases  his  right  upon  the  foundation  of  a 
pottah  which  he  says  was  granted  to  him  by 
the  defendant's  father.  It  appears  to  be 
doubtful  whether  the  facts  alleged  in  this 
plaint  furnish  a  good  ground  for  calling  upon 
the  Court  to  declare  in  favour  of  the  plaintiff 
(he  right  which  he  asks ;  or,,  in  other  words, 
whether  the  plaintiff  has  a  good  cause  of  action. 
But,  whether  this  may  be  so  or  not,  I  think 
that  there  is  no  doubt  that  the  plaintiff  can 
only  prove  his  right,  if  he  has  the  right,  by 
adducing  the  pottah  which,  according  to  him, 
passed  that  right  to  him,  or  else  by  accounting 
for  the  absence  of  the  pottah,  and  giving 
secondary  evidence  of  its  contents,  if  the 
reason  for  the  absence  is  such  as  would  in 
law  justify  the  Court  in  receiving  secondary 
evidence.  It  appears  that  the  only  reason 
why  the  pottah  is  not  adduced  in  evidence 
is  that  it  is  not  registered,  and  therefore  it 
cannot  be  used  by  reason  of  the  Registration 
Law.  That  is  not  a  good  ground  upon 
which  the  Court  would  be  justified  in 
admitting  secondary  evidence.  The  decisions 
of  the  Courts  below  therefore  appear  to  be 
right  on  this  point.  The  appeal  must  be 
dismissed  with  costs. 


The  7th  March  1874. 
Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
^  Judges, 

Pauper  Appeal—Vakeel— Act  VIII.  of  1859, 

ss.  30Z  &  370. 

Application  for  the  admisuon  of  a  Special 
Appeal  tn  formd  pauperis  from  a  decision 
passed  by  the  Judge  of  Sarun^  dated  the 
ijth  t^ovemher  l8yj,  affirming  a  decision 
of  the  Subordinate  Judge  of  that  District, 
dated  the  12th  August  i8y2. 

Mussamut  Bhugobutty  Kooer  and  others 
(Pauper  Plaintiffs),  Appellants, 

versus 

Gunesh  Dutt  and  others  (Defendants), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

No  one  for  Respondents. 

G>urt  rejected  a  petition  of  appeal  presented 
\lf  of  a  pauper  by  a  Vakeel  who  was  retained 


under  an  ordinary  retainer,  but  was  notdnlyai 
to  sign  as  attorney  for  the  appellant. 

Phear,  J, — This    application    muit 
rejected.     There   is   no   petition  of 
signed  by  the  alleged  pauper  or  by  any 
who  is  duly  const  tuted  her  attorney  for 
purpose.     Section  370  coupled  with 
301  of  the  Civil  Procedure  Code  prescril 
mode   by  which  a  person  who  desii 
appeal   in  formd  pauperis  should 
And  those  sections  ftre  strict  in  obligiog 
applicant  to  appear  in  person,  except  in 
specified  cases,  of  which  this  possibly 
be  one,   when   the   Court  is  auti 
receive  the  petition  of  the  pauper  at  the 
of  a  duly-appointed  agent.     None  of 
conditions  have  been  complied  with  in 
case.     The  petition  of  appeal  which  has 
presented  to  this  Court  is  simply  ^\ 
a  gentleman  who,  as  a  Vakeel  of  this 
has  been  retained  under  an  ordinary  n 
to  represent  the  appellant  here,  and  h»| 
been  duly  authorized  to  sign  the  petii 
the  attorney  for  this  lady.     Tberefoi 
have  no  other  alternative  than  to  reject^ 
petition. 


The  9th  March  1874. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G. 

Judges, 

Appeal — Limitation — Copj  of  Jadnieat- 
IX  of  Z87Z,  a.  23  (Schedule). 

Application  for  the  admission   of  a 
Appeal  from    a    decision    parsed  i^ 
Judicial  Commissioner  of  Chota  Na  ' 
dated  the  16th  September  iS^j,  n 
a  decision    of  the    Deputy     Commii 
of  Hazareebaugh,   dated    the    26th 

Horil  Pattuck  (Plaintiff),  AppelloMk, 

versus 

Bhowanee  Ranv  and  others  (Defends 

Respondents^ 

Baboo  Annund  Chunder  Ghossal 
Appellant. 

No  one  for  Respondents. 

In  computing  the  90  days  albwed  by  law  for! 
appeal  to  the  Hi|;h  Court,  an  appellaat  < 
matter  of  right,  claim  to  deduct  tne  time 
'  obtaining  a  copy  of  the  judgment. 
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farkdyy  J. — IS'  this  case  the  judgment 
delivered  in  the  Court  below  on  thp  i6ih 
jptember  1873.  On  the  ist  of  Novem- 
ibe  appellant  asked  for  a  copy  of  the 
(incnt  and  decree.  The  judgment  was 
rred  to  him  on  the  24th,  and  the  decree 
le  19th.  On  the  7th  of  January  he 
his  appeal  in  this  Court,  and  it  was 
led  to  him  as  being  too  late.  An  appli- 
)n  is  DOW  made  to  us  to  admit  the  appeal. 

appellant  contends  that  he  is  within 

From  the  i6th  of  September  to  the 
)f  January  is  113  days.  The  law  [sec- 
13  of  Act  IX.  (Schedule)  of  1871J  says 
ie  time  allowed  for  filing  an  appeal  is 
17s  from  the  date  of  the  decree  appealed 
K,  but  that,  in  computing  the  period  of 
ttion,  the  day  on  which  judgment 
iproDOunced,  and  the  time  required  for 
ling  a  copy  of  the  decree,  sentence,  or 
appealed  against  shall  be  excluded, 
eluding  the  time  occupied  in  obtaining 
)y  of  this  decree^  namely,  18  days,  the 
llaiK  would  still  be  too  late. 

appellant,  however,  contends  that  the 
required  for  obtaining  a  copy  of  the 
\tnt  is  also  to  be  excluded  ;  and  he 

ihat,  in  the  above   provision   of  the 
the  word  *'  decree"  inckdes  the  '*  judg- 
"  also. 

isidering  that  the  word  *'  judgment*'  is 

Itn  the  very  same  section  as  distinguished 

I**  decree,"  1  can  hardly  think  this  to  be 

case.    The   words   "  judgment "    and 

ree"  are  not  generally  used  in  the  Code 

same  signification,  and  when  both  are 

led^bolh  are  expressed,  as,  for  example, 

lion  198.     Nor  do  I  think  the  sense  of 

ion  requires  this  construction.    1  think 
un  object  of  the  section  was  to  pro- 
)rany  delay  there  might  be  in  drawing 
is  decree  after  the  judgment  was  pro- 

* ;  the  exact  form  of  a  decree  being 
^amatter  of  consideration  and  discussion 
■the  judgment  has  been  pronounced. 
Icourse,  if  there  were  such  delay  that  the 
tnt  could  not  comply  with  therequire- 

of  section  373,  he  would  have  good 

for  claiming  the  indulgence  of  the 
'I  but  I  do  not  think  ttiat,  as  a  matter  of 
he  can  claim  to  deduct  more  than  the 
jttquired  for  obtaining  a  copy  of  the 

Jre  is,  however,  a  case  reported  in  5 

Ky  Reporter,  in  which  it  is  said  that  a 

Bench  held  the  contrary  upon  sec- 

13  of  the  Code   of    Civil    Procedure, 

though  it  is,  as  to  this  matter,  now 

\  is  merely  in  the  same  words  as  the  ' 

Vol.  XXI. 


substituted  provision  of  the  Limitation  Act 
of  1 87 1.  I  have  some  doubt  whether  that 
case  quite  correctly  states  the  opinions  of  the 
learned  Judges  who  decided  it;  nor  is  the 
practice  of  this  Court  on  the  original  side,  as 
far  as  I  can  ascertain,  such  as  is  there  stated. 
The  practice  on  the  original  side  is,  I  am 
informed,  not  to  enlarge  the  time  to  enable 
the  party  to  obtain  a  copy  of  the  judgment, 
as  it  is  supposed  that  counsel  will  attend  and 
ascertain  the  contents  of  the  judgment  when 
it  is  delivered.  By  section  183  of  the  Code, 
all  Judges  are  required  to  pronounce  their 
judgments  in  open  Court  after  having  given 
due  notice  to  the  parties  or  their  pleaders, 
and  therefore  the  same  opportunity  exists 
(unless  Judges  entirely  neglect  their  duty) 
in  the  Mofussil  as  here  of  obtaining  inforitia- 
tion  upon  what  points  the  judgment  turns. 

As,  however,  it  appears  that  there  has  been 
a  practice  in  the  office  of  excluding  the  time 
required  for  obtaining  both  judgment  and 
decree,  it  is  possible  that  the  appellant  has 
been  in  this  case  misled,  and  therefore 
under  clause  b  of  section  5  I  think  this 
appeal  may  be  admitted. 

Birch^  y, — I  concur. 


The  nth  March  1874. 

Present : 

The  Honble  Sir  Richard  Couch,  AV.,  Chief 
Juitice,  and  the  Hon'ble  Louis  S.  Jackson, 
Judge, 

Proieedings  to  keep  a  Decree  in  force — Limit- 
ation—Act IX  of  1871— Bona  fides. 

Case  No.  330  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 

by  the  Officiating  Judge  of  Backergunge, 

>dattd  the  12th  July  1873,   reversing   an 

order  of  the  Subordinate   Judge  of  that 

District,  dated  the  3rd  August  1872, 

Gouree  Sunkur  Tribedee  (Decree-holder), 

Appellant, 

versus 

o 

Arman  Ali  Chowdhry  (Judgment-debtor), 

Respondent, 
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Baboo  KaUe  Mohun  Dass  for  Appellant. 
Mr.  y,  S.  Rochfort  for  Respondent. 

Under  Act  IX.  of  1871, Schedule  No.  i67,an  application 
for  executing^  a  decree  is  not  a  proper  one,  unless  it  is 
in  accordance  with  the  Code  of  Civil  Procedure^  s.  212.' 

Qucere. — What  is  the  effect  of  the  new  I^aw  of  Limits 
tion  upon  the  High  Court's  decisions  as  to  the  bona 
fides  of  proceedings  to  keep  a  decree  irt  force. 

Couch,  C.y, — In  this  case  the  Judge  has 
laid  down  that,  under  the  new  Law  of  Limita- 
tion (Act  IX.  of  1871),  if  the  Court  considers 
that  the  application  to  keep  a  decree  in  force 
was   not    made   with  that   object,    and   the 
applicant  had  really  no  intention  of  keeping 
it  in  force,  but  only  made  the  application  in 
order  that  he  might  show  that  he  was   not 
barred,  the  Court  is  fully  justified  in  holding 
that  such  application  is  not  an  application 
contemplated  by  the  law  sufficient  to  keep 
the  decree  in   force.     There   is  apparently 
some  inconsistency  in  the  passage  where  the 
Judge  says :    "  With  the  object  of  keeping  a 
"  decree  in  force,  really  with  no  such  intention, 
"but  merely  that  the   decree-holder  might 
"  afterwards  show  that  he  was  not  barred," 
An  intention  to  show  that  he  was  not  barred 
would  be  to  keep  the  decree  in  force.     But 
it  is   not  necessary   in   this   case,  nor  is  it 
desirable  for  us  to  give  any  decision  as  to  the 
effect  of  the  new  Law  of  Limitation  (Act  IX. 
of  1 871)  upon  the  decisions  of   this   Court 
with  reference  to  what  is  called  a  bond-fide 
proceeding  to  keep  a  decree  in  force.     In  the 
preset)^  case  there  was  no  proper  application 
10  keep   the   decree   in  force,  and    it   was 
barred  by  the   law   of  limitation  when  the 
application  of  the  7th  May  1872  was  nAide. 
The  application   dated   the  9th  July  1870, 
which  the  decree-holder  is  obliged  to   rely 
upon,  was  not  in  accordance  with  section  212 
of  the  Code  of  Civil  Procedure,  and  certainly 
the  provision  in  No.  167  of  the  Schedule  of 
Act  IX.  of  1 87 1  must  be  held  to  require  an 
application  to  be  in  accordance  with  section 
212.     That  is  the  least  that  must  be  done, 
supposing  that  the  decisions  about  bona  fides 
should   be   held  to  be  not  applicable  now. 
The  appeal  must  be  dismissed  with  costs — 
two  gold  mohurs. 


The  nth  March  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A'/.,  a 
Justice^  and  the  Hon'ble  Louis  S.  Jacks 
Judge, 

Decree— Kistbundee—Hxecntiofl.     , 
Case  No.  390  of  1873. 


Miscellaneous  Appeal  from  an  order  /drf 
by  the  Officiating  Judge  of  Dacca,  ii 
the  ;^oih  August  i8yj,  affirming  an  ff 
of  the   Additional  Subordinate  Juigt 
that  District,  daled  the  /  ith  June  iS^J 

Dinonath  Sen  (Judgment-debtor),  Appclk 

versus     • 

Gooroo  Churn  Pal  (Decree-holder), 
Respondent. 

Baboos    Kalee    Mohun    Doss    and  iTfli 
Kant  Sen  for  Appellant. 

The^  Advocate-General    and    Bahoos  St 
nath   Doss  and   Bykunt  Nalh  Doss 
Respondent. 

Where  a  judgment -debtor  has  entered /ntotf 
rangrement  (kistbundee)  with  his  judgment-crcdiW 
the  payment  of  the  amount  due  under  the  decree 
interest,  by  instalments,  and  the  parties  have 
upon  the  kistbundee  as  if  it  had  become  pvta 
decree,  to  the  extent  of  moving^  the  Court  tocreit 
ment  made  in  satisfaction  thereof,  the  jad^mest- 
is  precluded,  by  his  own  conduct,  from  saying  tUl 
judj^ment-creditor  is  bound  to  execute  the 
decree,  or  to  bring  a  regular  suit  upon  thekistf" 


Cquch,  C.7.--THE  decree  in  this  car 
made  on  the  ist  of  July  1863,  an^^'^?**^ 
bundee  dated  the  3rd  of  July  18641  i^*** 
agreed  that  the  amount  payable  by  tbe^^ 
should  be  paid  by  instalments  with  i^P^j 
It  was  an  arrangement  wbicb  ^^^  **S 
holder  might  very  reasonably  ^^\  '^ 
although  his  decree  did  not  give  fe^**' 

b 


► 


40 


Civil 


THE   WEEKLY   REPORTER. 


Rulings. 


3^1 


entitled  to  have  the  m9ney  paid  at  once, 
seems  to  have  arranged  with  the  debtor 
he  would  receive  it  by  instalments  with 
ist  in  consideration  of  the  payment  being 
tponed.    Then  it  appears  that  an  appli- 
was  made  for  execution  on  the  8th  of 
1 866,   and  notice  was  served.     That 
ig  struck   off,   a  third   application   was 
le  on  ihe  4th  of  December  1866,  and  the 
irty  of   the   debtor   was  attached  and 
jrlised  for  sale.   A  paftt  payment  was  made, 
:h  was  certified  to  the  Court  by  an  appli- 
m  dated  the  yih  of  March  1867  on  the  part 
\t  debtor,  he  also  asking  to  have  the  money 
lUed  towards  satisfaction  of  the  terms  of 
tent  in  the  kistbundee,  treating  that  as 
what  was  intended  to  be  enforced. 
m  on  another  instalment  becoming  due, 
decree-bolder  took  out  execution  on  the 
of  January  1870,  and  the  property  being 
rtised  for  sale,  the  debtor  made  an  appli> 
ion,  which  was  assented  to  by  the  decree- 
ier,  for  time  to  pay  the  amount  which 
due,  again  treating  the  kistbundee  as  a 
iding  arrangement,  and  that  which  the 
irt  was  enforcing  by  execution-proceed- 
\%.    This  application  was  struck  off  on  the 
ih  of  May  1870,  and  the  amount  not  being 
iid  as  had  been  agreed,  another  application 
made  for  the  sale  of  the  property  on  the 
rod  of  May   1871.    Then  the  judgment- 
)tor  objected  to  the  sale  on  the  ground  that 
fresh  attachment  was  necessary.     No  ob- 
tion  was  made  at  that  time  that  the  ori- 
il  decree  must  be  enforced,  and  not  the 
tbandee.    The    Judge    finds  that  these 
;ts  show  that  the  parties  had  treated  and 
led  upon  the  kistbundee  as  if  it  had  become 
of  the  decree,  and  that  they  moved  the 
>art  to  credit  the  payment  which  was  made 
i  a  satisfaction  of  the  instalments  due  accord- 
ing to  it.    Under  these   circumstances,   I 
ink  that  the  present  appellant  is  precluded 
)in  saying  that  the  judgment-creditor  is 
md  to  execute  the  original  decree,  and,  if  he 
lot  execute  that,  he  is  bound  to  bring  a 
liar  suit  upon  the  kistbundee.    He  has,  by 
conduct  for  some  years,  treated  this  as  the 
ree  which  the  Court  had  made.     Without 
:iding  how  far  an  alteration  of  a  decree 
as  this  was  could  be  made  by  consent 
the  time  the  kistbundee  was  entered  into, 
lihink  we  must  hold  in  the  present  case  that 
objection  taken  cannot  and  ought  not  to 
Wvail.    The   decree-holder   is  entitled  to 
proceedings  upon  the  kistbundee  as  if  it 
fft  a  part  of  the  original  decree.     The 
^pwl  must  be  dismissed  with  costs — Rs.  32. 
.iJ5«rtw»,  J,—\  am  of  th^  ss^me  opinion, 


The  i2lh  March  1874.     ^ 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Mahomedan  Law— Pre  emption. 

Case  No.  953  of  1873. 

Special  Appeal  from  a  decision  passed  hy  the 
Officiating  Additional  Judge  of  Tirhoot^ . 
dated  the  20th  February  1873.  reversing 
a   decision   of  the   Moonsiff  of   Tajpore, 
dated  the  22nd  August  18 J 2, 

Girdharee  Kooer  and  others  (Defendants), 

Appellants^ 

versus 

Shaikh  Deanut  Ali  (PlaintiflF),  Respondent. 

Baboo  Hureehur  Nath  for  Appellants. 

Baboo  Judoo  Nath  Sahoy  for  Respondent. 

A  right  of  pre-emption  is  lost  where  a  party  is  aware 
of  the  sale  of  the  property  for  some  time  before  he 
asserts  the  right  publicly. 

Phear,  J. — Wjc  think  that  the  decision  of 
the  Lower  Appellate  Court  is  erroneous.  The 
first  Court  stated  :  "  The  attesting^ witnesses 
"  prove  to  the  satisfaction  of  the  Court  that, 
"  when  the  kobala  was  executed,  the  plaint- 
"  iff  was  present  in  the  Collector's  office  at 
"Tajpore,  and  that  the  document  was  drawn 
"  up  and  delivered  in  his  presence." 

The  Lower  Appellate  Court  in  no  way 
alters  these  facts.  It  says:  "According  to 
"  the  Mahomedan  Law,  the  right  of  p«e-emp- 
"  tion  does  not  accrue  until  the  sale  has  been 
"actually  effected.  Whether,  therefore,  the 
"plaintiff  objected  or  not  at  the  time  of  the 
"  execution  of  the  kobala  is  immaterial,  for 
"the  sale  is  not  actually  effected  until  the 
"  kobala  is  completed,  from  which  time  the 
"  pre-emptor's  right  accrues." 

Now  we  must,  we  think,  assume  from  this 
statement  that  the  Judge  saw  no  reason  for 
saying  that  the  finding  of  the  first  Court  was 
wrong,  which  was  to  the  effect  that  the 
kobala  was  drawn  up  and  delivered  in  the 
presence  of  the  plaintiff.  But,  if  the  koba- 
la  was  drawn  up  and  delivered  to  the  pur- 
chaser in  the  presence  of  the  plaintiff,  it 
must  have  been  an  intimation  to  him  that  the 
sale  of  the  property  had  been  made  by  the 
proprietor  to  the  present  defendant.  And,  if 
that  be  so,  then,  as  >ve  understand  the  Mah8- 
medan  Law,  there  can  be  no  doubt  that  it 
was  ingunabent  upon  hin(i|  if  be  desired  to  * 
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maintain  his  right  of  pre-emption,  to  have 
at  once  asserted  it  by  performing  the.  first 
preliminary  ceremony.  The  policy  of  the 
Mahomedan  Law  is  plain  enough;  and, 
although  it  may  appear  sometimes  to  Englisli 
Lawyers  that  if  technical  strictness  with 
regard  to  the  performance  of  these  prelimi- 
naries is  insisted  on,  it  almost  leaves  no 
opportunity  to  the  person  concerned  to  coif- 
sider  whether  it  is  worth  his  while  or  not  to 
claim  the  right  of  pre-emption,  yet  it  is  not 
by  any  means  difficult  to  see  a  reason  for 
confining  claims  of  this  kind  within  the 
narrowest  possible  limits.  And  our  Courts 
have  always,  as  far  as  we  are  aware,  adhered 
to  the  technical  strictness  of  the  old  Maho* 
medan  Law  on  this  point.  It  appears  from 
the  judgments  of  both  the  Courts  below  that 
the  plaintiff  was  aware  of  the  sale  made  by 
the  proprietor  of  this  property  to  the  defend- 
ant for  some  time  before  he  made,  by  the 
performance  of  the  proper  preliminaries, 
public  assertion  of  his  right  of  pre-emption. 
He  has,  therefore,  lost  the  right,  and  cannot 
succeed  in  this  suit. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court,  and  affirm  that  of  the  first 
Court,  with  costs. 


The  13  th  March  1874. 
Prestnt : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Suit  on  behalf  of  Minor— Court  of  Wards— 
•  Costs. 

Case  No.  252  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Singhboom, 
dated  the  2gth  August  18^2. 

Rajah  Bikromajeet  Mullo  Ogalsundo  Deb 
(Defendant),  Appellant,  . 

versus 

The  Court  of  Wards  on  behalf  of  Rajah 
Ram  Chunder  Dhubul  Deb,  minor  (Plaint- 
iff), Respondent, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant, 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondent. 

A  suit  on  behalf  of  a  minor  by  the  Court  of  Wards, 
^hich  was  the  Deputy  Commissioner  before  whom  it 
was  instituted,  having  been  dismissed  iii  appeal  by  the 
Hiifh  Court,  it  was  held  that  the  Deputy  Commissioner, 
by  whose  authority  it  had  been  instituted,  ought  not  to 
have  tried  the  suit,  and  that,though,  in  an  ordinary  case. 


the  person  who  appeared  on  the  record  on  be 
infant  would  be  liable  for  the  costs,  in  this  ca: 
Deputy   Commissioner  was  no  longer  in  offi' 
two  innocent  persons  mu^t  bear  the  costs,  ei 
minor  or  the  defendant.    It  was  detcrmin&l  aci 
that  the  defendant  must  suffer,  as  he  was  iai 
blame  for  allowing  the  suit  to  proceed. 


MarkbVy  J, — In   this  case    the  pl^ 
described  as  the  "  Court  of  Wards  on 
of  the  Rajah  Ram  Chunder   Deo 
Deb,"    sues   the  Rajah  Bikromajeet 
Ogalsundo  Deb  to  recover  Rs.   2.cd: 
interest    amounting    to    Rs.    3,100 
Rs.  5,100 — in  respect  of  a  loan  central 
Cheyt  1 27 1. 

The  substance  of  the  plaintiff's 
that  in  Cheyt  1271  the  Rajah   Bikroi 
borrowed  from  ihe  Rajah  Juggernat 
Dhubul,  the  father  of  the  minor,   Rs. 
to  be  repaid  in  four  or  five  months 
interest;   that   in    Srabun    1272    the 
Juggernath  being  at  Midnapore  bouj 
elephant  and  calf,  and  in  order  to 
borrowed   from   certain   persons  calli 
KoDndoos,  who  are  bankers  at  Midi 
Rs.     1,995;    *^^^    ^^    already    owed 
Rs.  1 ,000,  and  that  he  gave  them  a  spe( 
registered  bond  for  Rs.  2,995  J  ^^^^'  ^° 
to  pay  off  this  sum,  the  Rajah  ]uggi 
gave  what  is  called  burrat  or  order 
the  Rajah   Bikromajeet  to  pay  his  de| 
Rs.  3,000  to  the  Koondoos,  which  the 
Bikromajeet  promised  to  do.     The  pi 
then     says     that     Rajah     Juggernath 
informed  by  Rajah  Bikromajeet  thatthii 
of  Rs.  3,000  had  been  paid  to  the  Kooi 
and  that  he,  therefore,  took  no  steps 
the  debt  himself ;  but  that,  nevertheless, 
lime  before   1274,  the  Koondoos  tool 
execution  on  their  specially-registered 
and    notwithstanding   the   assertion  oi 
Rajah  Juggernath  that  the  money  had 
paid,    execution   was  allowed   to  pre 
The  case  was  appealed,  but  the  obj( 
were  disallo\Ved  by  the  Appeal  Court  01 
2ist  Cheyt   1277  (3rd  April  i87[),  ai 
money  was  paid  to  the  Koondoos. 

The   Rajah   Juggernath  had  died  al 
early  stage  of  the  proceedings  in  esecuj 
namely,  in  1 274,  and  they  were  subseqoj 
resisted  on  behalt  of  his  minor  son  b) 
Court  of  Wards. 

The  cause  of  action  in  this  suit  is 
have  arisen  on  the  21st  Cheyt  127;, 
the  appeal    in  the   execution-case  ^ 
missed.     But   what  that  cause  of  a^ 
is  not  very  clearly  stated  in  the  plaint. 
Deputy  Commissioner  says  that  the 
of  Wards  are  suing  the  Rajah  liifa< 
for  his  breach  of  faith.     The  G( 
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"  must  have  been  still  in  Juggernath's  debt 
**  when  he  did  so.  The  hurrat  from  Bikrim 
"for  Rs.  3,000,  if  true,  but  of  which  I  am 
**very  sceptical,  cannot  possibly  be  received 
"  in  satistaciion  of  Juggernath's  hurrat  for 
"Rs.  2,995,  for  the  greater  portioq  of  the 
"  latter  money  as  price  of  the  elephant  was 
••  incurred  subsequently,  and  after  settlement 
*of  the  said  alleged  Bikram's  hurrat.  And 
"  further,  as  Bikram,  in  his  written  plea, 
"  alleges,  contradictory  to  his  sworn  testi- 
"  mony,  that  he  received  no  hurrat  for  the 
**  elephant-money,  it  is  as  clear  as  possible 
"that  his  hurrat  did  not  include  it." 

We  must  confess  that  we  are  wholly  at  a 
loss  to  understand  how  upon  this  evidence 
these  conclusions  could  be  drawn.  There 
has  been  no  evidence  shown  to  us  that  the 
elephant-debt  was  incurred  on  the  nth 
Srabun — that  was  the  day  on  which  the 
bond  was  dated ;  but  it  is  quite  possible  that 
the  debt  was  incurred  previously.  There 
seems  also  to  be  a  doubt  in  the  Deputy 
Commissioner's  mind  whether  the  Rajah 
Bikromajeet  ever  gave  a  hurrat  on  the 
Koondoos.  There  is,  however,  the  evidence 
of  five  witnesses  that  he  did  so,  and  not  a 
particle  of  evidence  the  other  way.  More- 
over, had  there  been  any  doubt  as  to  the 
hurrat  having  been  given,  of  its  having 
been  paid  by  the  Rajah  Bikromajeet,  and  of 
its  having  been  received  by  the  Koondoos 
on  account  of  the  Rajah  Juggernath,  the 
Deputy  Commissioner  should  have  examined 
the  books  of  the  Koondoos  as  requested. 
It  could  not  be  right  at  the  same  lime 
10  refuse  to  enforce  the  production 
of  these  books  as  unnecessary,  and**to  find 
against  the  defendant  the  fact  which  he  was 
desirous  to  prove  by  them,  and  of  which 
they  would  be  the  best  evidence.  It  is  also 
said  that,  even  if  the  hurrat  were  given,  it 
cannot  be  received  in  satisfaction  of  Jugger- 
nath's  debt  for  Rs.  2,995.  That  is  a 
different  point  from  the  question  whether 
the  hurrat  was  given  at  all  to  the  Koondoos, 
and  required  a  fuller  examination. 
•  It  seems  to  have  been  contended  below, 
and  it  has  been  contended  here,  that  the 
order  given  by  the  Rajah  Juggernath  on 
Rajah  Bikromajeet  was  a  special  one  to  pay 
the  bond-debt ;  and  it  was  obviously  the 
object  of  the  second  question  asked  of  the 
Rajah  Bikromajeet  on  the  i8ih  August  1872 
to  establish  that  this  was  the  case.  But  the 
Rajah  in  his  written  statement  denies  this, 
and,  in  his  answer'to  the  inierrogatory,  he 
guards  himself  against  admitting  it.  * 

We  do  not  think  the  Deputy  Commissioner 


icr  has,   in   this  Court,  stated  that  the 
by  the    Court  of  Wards  against  the 
Bikromajeet  is  that  he  had  colluded 
the  Koondoos  to  get  the  money  paid 
over.      This  is  exceedingly  vague,  and 
iry  much    doubt  whether  there  is  any 
cause   of    action  than  that  upon  this 
il    loan    which  would,   of  course,    be 
But  the  Rajah  Bikromajeet  has  not 
fed   strongly  on  this  part  of  the  case, 
U  is  verv    natural  that  he  should  desire 
•merits  of   the  case  to  be  inquired  into, 
are  in  substance  this  :     Whether  or  no 
id   the  Rs.  3,000  to  the  Koondoos  as 
sted,   and    as   he   all  along    solemnly 
.ed  to  be   the  case.     If  he  did  not,  he 
been  guilty  of  base  fraud;   if  he  did, 
suit  and   the  charges  which  it  involves 
nfounded. 

>w  what  is  the  evidence  on  this  point. 
Court  of  Wards  caused  interrogatories 
administered  to  the  Rajah  Bikromajeet, 
he  has  sworn  point  blank  that  he  paid 
money  by  an  order  upon  the  Koondoos 
selves,  which  order,  he  says,  the  Koon- 
paid  and  debited  to  him  in  their  books 
counts,  and  he  asks  that  their  books  of 
►unla  may  be  produced  and  examined  : 
he  further  says  that  the  Rajah  Jugger- 
did  receive  that  amount  from  the  Koon- 
.  Pitambar  Aree,  BuUobhuddur  Singh, 
Ougoth  Narain  Singh  support  this  state- 
;  and  Ram  Nidhy  Koondoo  admits  that 
iicceived  this  order,  and  states  that  he  paid 
money  to  Rajah  Juggernath,  debiting  the 
e  to  the  Raja  Bikromajeet.  He  goes  on  to 
that  he  gave  Rs.  1,000  to  Rajah  jugger- 
h,  but  that  he  applied  the  balance  not  to 
elephant-debt,  as  it  is  called,  but  to  a 
»iot  Rs.  2,ooD  due  on  the  seitlemeni  of 
her  account. 
The  Deputy  Commissioner  in  his  judg- 
t  (page  13)  says  that  "as  defendant's 
object  in  causing  the  production  of  the 
iifl//a  is  satisfied  in  Ram  Nidhy's  deposi- 
tion, the  Court  fails  to  see  the  necessity  of 
f msisting  on  the  production  of  the  lihatta" 
pnd  lower  down  he  decides  the  important 
ft^Qt  io  the  case  in  these  words:  *'  From 
r the  foregoing  I  find  the*elephant-debt  was 
incurred  on  the  nth  Srabun  at  Midnapore, 
V.«ttd  its  tu-massook  was  registered  on  the 
K  13th  Srabun,  and,  therefore,  must  have  been 
k  subsequent ly  to  the  settlement  of  the 
i.^«^a/ issued  by  Bikram;  and  as  Bikram 
pWmits  in  his  sworn  testimony  that  there 
WiWas  hurrat  to  him  from  Juggernatli  for 
F-t^fment  of  the  elephant-debt,  and  that  he 
J^^tooured  the  same,  I  feel  satisfied  that  he 
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is  right  in  saying  that  in  these  two  state- 
ments there  is  a  contradiciion.  The  admis- 
sion was  only  that  there  was  an  order  to 
pay  the  debt  of  Rs.  2,995.  The  denial 
is  that  that  order  specially  directed  him  to 
pay  the  bond-debt.  That  we  think  is  the 
true  interpretation  of  the  defendant's  words. 
He  brings  no  charge  against  the  Koondoos, 
but  contends  that  he  has  nothing  to  do  with 
the  way  in  which  they  appropriated  the 
money.  And  on  the  evidence  before  us,  we 
consider  he  was  justified  in  that  contention. 
T^ere  is  tto  evidence  whatever  of  any  such 
special  direction  having  been  given.  Still 
less  of  any  undertaking  on  the  part  of  the 
Rajah  Bikromajeet  to  see  that  the  money  was 
applied  to  this  particular  purpose.  The 
real  and  only  question  in  this  suit  was 
whether  the  Koondoos  had  been  paid  by  the 
defendant.  Whether,  having  got  this  money, 
they  were  bouqd  to  apply  it  to  the  bond- 
debt  was  a  question  between  the  Rajah 
Juggernath  and  the  Koondoos,  with  which 
the  defendant  has  nothing  to  do. 

We  have  no  doubt,  therefore,  that  'the 
suit  ought  to  be  dismissed ;  and  we  feel  also 
bound  to  add  that,  had  the  matter  received 
that  consideration  which  it  ought  to  have 
received  before  the  plaint  was  filed,  we  do 
not  think  the  suit  would  have  been  brought. 

We  have  also  no  doubt  that  this  is  a  case 
in  which  the  defendant  would  ordinarily  be 
entitled  to  recover  his  costs  both  in  this 
Court  and  in  the  Court  below. 

It  has,  however,  been  necessary  for  us  to 
consider  whether  we  can  make  any  order 
which  will  make  the  minor  ultimately  liable 
or,  indeed,  any  order  at  all,  for  the  payment 
of  the  costs  of  this  suit.  In  an  ordinary  case 
no  difficulty  would  arise  upon  this,  beciuise 
the  person,  who  appearedupon  the  record  as 
next  friend  on  behalf  of  the  infant,  would  be 
liable  for  the  costs,  and  he  would  have  to 
justify  his  conduct  in  bringing  the  suit,  when 
he  made  the  claim,  to  be  reimbursed  out  of 
the  minor's  estate. 

But  there  is  in  this  case  the  name  of  no 
person  upon  the  record  against  whom  coste 
can  be  given.  The  suit  is  said  to  be  brought 
by  the  "Court  of  Wards  on  behalf  of  the 
minor  Ram  Chunder  Deo  Dhubul  Deb,"  but 
we  cannot  give  costs  against  the  Court  of 
Wards,  or  against  the  minor  in  person.  In 
this  state  of  things,  we  have  endeavoured  to 
discover  who  is  responsible  for  this  suit  being 
b/ought ;  and  as  far  as  we  are  able  to  discover 
from  the  record,  the  suit. originated  with  the 
Deputy  Commissioner  himself,  who  tried  the 
case,    It  appears  tbs^t  hQ  wrote  or  authorized 


to  be  written  a  letter  of  demand,  and 
is  upon  the  record  an  order  sigaed 
Deputy  Commissioner  to  a  vakeel  to 
steps  to  institute  this  suit. 

The  Government  Pleader,  upon  this 
being  brought  to  his  attention,   has  de 
that  the  suit  was   conducted  by  the  D 
Commissioner,    but  beyond  this  denial 
further  explanation  has  been  offered  to 
We  cannot  but  feel  most  anxious  that 
denial  should  be  welt  founded,  bat  it  ce 
appears  that  the  Deputy  Commissioner 
set  this  suit  on  foot. 

Moreover,  the  Deputy  Commissioner 
his  executive  capacity  is  the  proper 
to    bring  this    suit,   if   the    Ward    bu 
manager.     No  person  can  by  law  insti 
suit   on   behalf   of    the   minor    except 
manager,  or  the  officer  in  charge  of 
revenue-jurisdiction   of  a  district    [Act 
(B.C.)  of  1870,  sections  1,69]. 

Wnether  the  Deputy  Commissioner 
self  conducted  this  case  or  no,  he  ce 
ought  not  to  have  tried  it.     It  was  insti 
by   his  authority,  and  under  the   law  ( 
tion  71)  every  process  ought  to  have 
served  upon  him,  with  the  obvious  inteni 
that  he  should  exercise  a  general  supe 
tendence  over  the  conduct  of  the  suit. 

We  cannot  attribute  anv  want    of 
faith  to  the  Deputy  Commissioner   in 
case,  but  we  consider  that  there  has  beei 
far  as  we  are  able  to  discover)   a  com 
disregard  of  the  law  in  the  conduct  oi 
suit ;  and  as  we  have  pointed  out    the 
itself  has  been  rashly  brought. 

Under    these     circumstances,      had 
Deputy  Commissioner  still  been    in  0 
we  should  have  felt  bound  to  make 
further  inquiry  into  this  matter.     But,  as 
are  informed  that  he  has  left  the  cou 
we  have  only  to  determine   which   of  t 
innocent  persons  shall  suffer — the  defen 
who  has  had  to  resist  a  groundless  claim, 
the  minor  on  whose  behalf  that   claim 
been  put  forward. 

Upon  the  whole,  we  think  it  is  the  defen 
ant  who  must  suffer.  In  fact,  an  ot^ 
addressed,  either  to  the  Court  of  Wards 
to  the  minor  in  person,  to  pay  these 
being  illegal,  and  the  party  responsible  £oc 
bringing  the  suit  not  being  before  the  CcwiV 
there  is  no  other  person  whom  we  can  mate 
liable  for  costs.  Moreover,  the  defendajitis 
himself  in  part  to  blame  for  allowiojthis 
suit  to  proceed.  Had  he  made  a  proper 
application  for  that  purpose,  he  would  have 
had  a  right  to  prevent  the  suit  from  beioff 
carried  on,  unless  a  Qext  friend,  who  woul^ 
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responsible    for    costs,    were    proper\y 
rinted. 


The  6th  February  1 874.     , 
Present  : 
fames  W.  Colvile,  Sir  Montague  E.  Smith, 
Robert  P.  Collier,  and  Sir  Lawrence 
^eel. 
ildpal  Debentures— Interest— Quit-rent— 
Letters— Registration. 

\Appeal/rom  the  High   Court  of  Judi- 
cature at  Fort  William  in  Bengal,* 

Port  Canning  Land  Investment  Recla- 
mation and  Dock  Co.,  Limited, 

versus 

A.  Smith. 

be  Port  Canning  Municipal  Commissioners  invited 
on  debentures  convertible  into  leasehold  titles  to 
;  in  the  town.     The  Port  Canning  Land  Company 
cribcd  to  the  loan,  declaring  their  desire  to  take 
^  in  lieu  of  the  debentures.     After  the  debentures 
pe  issued,  a  correspondence  commenced  between  the 
^es  with  the  object  of  effecting  the  conversion,  in 
jh  correspondence  the  Commissioners  intimated  to 
^Company  the  construction  they  put  upon  the  Com- 
ly's tender,  viz.^  that  they  elected  to  take  land  to  the 
halue  of  their  debentures.    The  Commissioners  also 
Bated  to  the  Company  that  the  latter  had  selected 
amounting  to  a  part  o'nly  of  their  debentures,  and 
,uired  them  to  select  others,  giving  notice  at  the  same 
Be  that  they  did  not  consider  themselves  liable  to  pay 
trest.    The  Company  alter  this  proposed  to  defer 
laoging  the  debentures  till  their  due  date,  and,  if  the 
jimissioners  consented,  not  to  call  for  the  interest  in 
^meantime,  butagreeing  to  pay  a  quit-rent  equivalent 
Itfie  interest.  The  Commissioners  agreed  to  this,  and 
'ed  the  Company  to  declare  the  lots  which  they  would 
^!vc  in  commutation.   A  selection  was  made,  but  not 
j  accordance  with  the  contract  j  the  lots  selected  being 
Fnore  value  than  the  debentures.    The  Commissioners 
proposed  that  the  Company  should  return  the  de- 
tiires,and  pay  quit  rent  upon  the  additional  lots.  This 
J DOt  accepted,  but  the  matter  was  left  in  an  imperfect 
le.    The  Port  Canning  Land  Company  subsequently 
joght  an  action  against  the  Port  Canning  Munici- 
Jhy  for  two  years*  interest  on  the  debentures  : 
Held  that  the  non-acceptance  of  the  proposal  as  to 
"'  additional  lots  could  not  affect  the  previous  agree- 
nt  to  exchange  debentures  then  held  for  equivalent 
\\  and  that  such  previous  agreement  had  been  made 
,  oWing  quit-rent  which  extinguished  the  interest. 
HsLD  that  the  letters  did  not  require  registration,  for 
*  ey  did  not  amount  to  a  lease  or  an  agreement  for  a 
sc,  but  were  evidence  of  a  contract  of  a  special 
iracter  not  coming  within  any  of  the  definitions  in  the 
{istration  Act. 

This  is  an  appeal  from  a  judgment  of  the 
ligh  Court  of  Judicature  at  Fort  William 
Bengal.     It  arises  in  an  action  brought 
JyaLand  Company,  called  the  Port  Carlhing 
liind  Investment   Reclamation   and    Dock 
^ompany,  against  the  defendant,  the  Chair- 
in  and   representative   of   the    Municipal 

^i* From  the  judgments  of  Peacock.  C.J.,and  Macpher- 
?i  J.»  00  appeal  from  a  decision  of  Phear,  J.,  sitting 
"tne  Ordinary  Original  Civil  Jurisdiction  of  the 
"^  Court. 


Comftiissioners    of    the  Town  of    banning. 
The  action  is  brought  upon  some  debentuies 
of  the  Municipality  which  were  given  to  the 
Land  Company,  and  the  claim  in  the  action 
is  for  two  years'  interest,  the  interest  being 
payable    by  half-yearly  payments,  from  the 
ist   January   1867  to  the  end  of  December 
1868.     The   plaintiffs   have   undoubtedly   a 
perfect  primd-facie  case  upon  the  debentures 
for  that  interest.     The  defence  set  up  on  the 
part  of  the  Municipality  is  that  there  was 
an   agreement   come  to  between  the   Land 
Company  and  the  Municipality  by  which  it 
was  agreed  that  the  debentures  should  be 
exchanged  for  land   at  the  time  when  the 
debentures  matured,  which  was  a  period  of 
five  years  after  their  date,  and  that,  mean- 
while, the  exchange   being  alleged  on  the 
part  of  the  Municipality  to  have  been  com- 
pletely contracted  for,  a  quit-rent  should  be 
paid  for  the  land  equivalent  to  the  interest 
which  was  accruing  upon  the  debentures — 
the  intention  of  the  parties  being  that  the 
interest    should    be    extinguished    by    that 
agreement  to  pay  the  quit-rent. 

The  question  in  the  appeal  is  whether  a 
complete  and  perfect  agreement  was  come  to 
between  the  parties  to  that  effect.  The  case 
has  been  ably  argued  on  both  sides,  with  the 
result  which  very  often  follows  in  a  case 
properly  argued,  of  reducing  the  point  to  be 
decided  to  a  very  narrow  issue.  The  whole 
depends  upon  the  correspondence;  and  the 
question  is  whether  the  agreement  relied  on 
by  the  defendants  is  established  by  some  of 
the  letters  of  that  correspondence. 

The  Company  was  formed,  as  appears  by 
their  prospectus  which  has  been  rekrred  to, 
for  the  purpose  of  obtaining  land  in  Port 
Canning.     The  Municipality  appear  to  have 
considerable  land   in  that  town,  and  were 
desirous   of   making   it    a   place    of   trade. 
They  raised  money  by  issuing  debentures, 
but  they  gave  the  holders  of  those  deben- 
tures the  election  to  exchange  them  for  land. 
That  right  of  election  is  found  in  a  notice 
which  was  issued  by  the  Municipal  Commis- 
jsioners  when  they  invited  tenders  for  the 
loans    upon    these    debentures.     The     5th 
article  of  that  notification  is  this :  *'  Deben- 
"  ture-holders  are  to  be  entitled  to  convert 
"their  debenture,  to  the  extent  of  one-half 
"of  the  entire  loan  raised,   into  leasehold 
"  titles  to  lands  in  the  town,  within  a  period 
"  of  two  years  from  the  issues  of  the  deben- 
•  tures,  at  the  rate  of  Rs.  600  of  loan  for  one 
"  beegha  of  ground.     Such  privilege  of  cbn- 
"  version  to  be  given  to  debenture-holders  in 
"  order  of  the  dates  on  which  application^ 
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"  for  sifth  conversion  are  received  by  the 
*'  Commissioners.  The  leasehold  title  so 
"  conferred  to  be  for  sixty  years  on  a  rental 
**  of  Rs.  30  per  beegha  per  annum."  Then 
a  further  option  is  given :  *'  Such  lease- 
"  holders  to  be  further  allowed  to  convert 
*'  their  leasehold  into  freehold  tenures  by  a 
"cash  payment  at  the  rate  of  Rs.  600  per 
"  beegha,  provided  such  privilege  be  claimed 
**vviihin  four  years  from  ist  January  next." 

The  plaintiffs,  the  Land  Company,  agreed 
to  subscribe  2-^  lakhs  of  rupees  and  200 
rupees.  That  subscription  was  evidently 
made  by  them  with  :he  intention  of  exchang- 
ing  the  debentures  ihey  would  obtain  for 
land;  for,  by  a  letter  of  the  13th  March 
1865,  written  before  the  debentures  were 
issued,  the  Company  declared  their  desire  to 
take  land  in  lieu  of  them  to  the  full  amount 
of  the  loan. 

Very  soon  after  the  debentures  were  issued, 

a  correspondence  commenced  between  the 

Company  and  the  Municipal  Commissioners, 

with  the  object  of  effecting  the  conversion. 

The  letters  on  both  sides  are  unbusinesslike. 

Letters   are    written    and    left    without    an 

answer,  and  then  a  fresh  departure  is  made 

without     reference     to     preceding     letters. 

That  correspondence,  in  the  way  in  which  it 

has   taken   place,   no  doubt  imposes  some 

difficulty  upon  those  who  have  to  construe 

it;  but,  as  I  have  already   said,  after  the 

matter  has  been  threshed  out,  it  really  appears 

that  the  point  is  a  very  simple  one.     The 

first  letter  relating  to  the  conversion,  after 

the  issue  of  the  debentures,  is  on  the  5th 

January  1S66.     It  is  a  communication  from 

the  Commissioners  to  the  Company,  and  is  a 

spur  to  the  Company  to  exercise  their  option, 

if  they  mean  to  do  it,  of  taking  land.     It  is 

this:     *'Dkar    Sirs, — Mr.    Kilburn    havfhg 

"applied    to   have   certain    lots  out  of  the 

"following   numbers   assigned    to   him    on 

"  freehold  title  in  exchange  for  debentures, 

"  vis.y   Nos." — naming    several    numbers — 

"I   shall   feel   obliged   by  your  intimating 

"  what    lots   amongst   these   numbers  your 

"Directors  desire  to  select  and  retain  fo^ 

"  the  Company,  so  as  to  enable  me  to  inform 

**Mr.  Kilburn  what  lots  will  be  available  to 

"  him  for  redemption."     It  seems  no  answer 

was  given,  but  there  was  some  intermediate 

correspondence  respecting  an  alteration  in 

the   debentures,   which  it  is  immaterial  to 

consider.     The  next  letter  is  again  from  the 

Commissioners  to  the  Company,  of  the  date  of 

ih€  1 8th  September  1866  :     "  Gentlemen, — 

"  I  am  directed  by  the  Chairman  to  request 

**  that  you  will  give  your  immediate  attention 


"  to    the    following :     On  the   1 3th 
"  18/^5  the  Port  Canning   Company  tl 
"you  applied  distinctly  to  have  lots 
"  to  them  in  lieu  of  the  debentures 
"  are  to  be  given  for  the  amount  sub 
"  by  them  to  the  loans.     Vou  applied 
"  cifically  for  lots" — naming    them —  * 
"  asked  for  other  land  in  lots  adjacent  to 
"  proposed  new  dock,  and   such  other 
"  near  to  the  raiKvay,  or  in  other  desii 
"  situations,   to  sucb   an  extent  as    may 
"  the  equivalent  of  the  said  amount  of  I 
"  This   is  a  distinct  and  formal    inti 
"that    the    Port    Canning    Company 
"  th'emselves   of    the    privilege    allowed 
"  debenture-holders    by    article     5     of 
"  published  conditions  of  the  loan/' 
Commissioners    thus    directly    intimate 
the    Company    the    construction     ihej 
upon  their  letter,  m.,  that  they  had  el* 
to  take  land  to  the  full  value  of  their  del 
turcs.     The   letter  goes   on :     "  Xo   f( 
*'  letter  was  sent  to  the  Canning  Com 
"  on  receipt  of  their  application,  placing 
"  specified  lots  at  their  disposal ;  but,  oa 
"5th  of  January   1S66,  the  Secretary  to 
"  ^^unicipal    Commissioners    wrote     to 
"  Secretaries     of    the    Canning     Com 
"requesting  that  they  would  intimate 
"  lots  they  required  among  certain  nura 
"  specified    in    the   letter,   as    Mr.    Kiib 
"  another  debenture-holder,  had  applied 
"  lots,  and  the  Commissionerscould  not  tell 
"Kilburn  which  of  the  lots  were  avail 
"until  the  Canning  Company  had  made 
"selection.     No  reply  was  received  from 
"  Canning  Company  to  this  request,  but, 
"April  1 866,  the  Secretary  to  the  Com 
"  sioners  addressed  Mr.  W.  C.  Stewart,  a 
"  on  behalf  of  the  Canning  Company,  on 
"subject.     To  this  letter  also  no  reply 
"returned."'      Then   they   refer   to    an 
letter    having    been     written  :     *'  The 
"  applied    for   by    Port   Canning    Com 
"  in  commutation  of  their  debentures 
"  always  been  considered  as  transferred 
**  held  at  the  disposal  of  the  Port  Can 
"  Company ;   and   it  now  only  remains 
"  the  leases  to  be  completed,  and  debeniu 
"  to  be  sent  into  Uiis  office  to  the  value 
"  Rs.  2,04,928,  being  the  amount  of  the  I 
"which  these  lots  represent  under  the 
"article  of  the  published  conditions  of 
"  loan."     Then  the  letter  goes  on  to 
the  completion  of  the  exchange:     **! 
"  further  directed  to  request  that  your  C61 
"  pany    will,    without  further  delay,    sd 
"  such  other  available  lots  as  may  be  reqai 
"  to  make  up  the  redemption  of  the  en 
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subscribed  by  them  to  the  loan,  and  to 
e  notice  that  the  Commissioners  tepu- 
te  any  liability  to  pay  interest  on  the 
oont  subscribed  by  the  Canning  Com- 
ny,  or  to  repay  the  loan^  except  in  the 
ape  of  grants  of  land,  as  applied  for  by 

Company  in  their  letter  of  the  I3ih 
rch  1865."  There  is  ihus  a  most  dis- 
intimation  on  the  part  of  the  Municipal 
missioners  that  they  hold  and  treat  the 
Canning  Company%s  having  applied  for 
xchange  of  the  whole  of  their  debentures 
and  ;  that  the  Company  have  only  selected 
which  amount  to  a  part  of  the  whole 
nt  of  their  debentures  ;  that  they  require 
Company  to  select  the  other  lots,  and 
in  their  debentures,  and  expressly  give 
e  that  from  that  time  they  do  not  con- 
ihemselves  liable  to  pay  interest, 
en  come  the  two  important  letters, 
h  cannot  be  fully  understood  without 
ing  to  this  previous  correspondence, 
letter  of  the  20th  of  December  1866  is 
Mr.  Schiller,  who  represents  the  Land 
pany,  to  the  Commissioners  :  "  Sir, — 
ith  reference  to  the  debentures  held  by 
le  Canning  Company  which  I  agreed  to 
hange  for  land" — thus  in  answer  to  the 

the  effect  of  which  1  have  given,  which 

to  an  agreement,  this  letter  also  refers 
e  exchange  as  a  thing  agreed  on  — "  with 
erence  to  the  debentures  held  by  the 
nning  Company  which  I  agreed  to 
change  for  land,  I  now  beg  to  propose  that 
h  exchange  be  deferred  till  their  due 
e/'  That  proposal,  as  Mr.  Benjamin 
is  an  application  for  an  indulgence.  The 
missioners  were  pressing  for  an  immediate 
ange,  and  that  interest  should  stop,  and 
is  a  counter-proposition  :  "  1  know  I 
ve  agreed  to  that,  but,  if  you  will  consent, 
wish  10  have  the  exchange  postponed  until 

debentures  become  due."  And  then 
es  this  proposal  of  what  the  Company 
do,  so  that  the  Commissioners  shall  be 
er  no  loss,  and  shall  not  be  liable  to  the 
est  in  the  meantime  :  "  This  will  involve 
e  payment  of  interest  by  the  Municipality 
the  Port  Canning  Company  " — of  course, 
would  be  so ;  for,  the  debentures  being 
extant,  interest  would  be  payable  upon 

— **  but  the  latter  is  prepared  to  declare 
tow  the  lots  they  will  receive  in  exchange 
t  debentures,   and   to  pay  a    quit-rent 
reon  equivalent  to  the  interest  payable 
their  debentures.     The  Municipality  will 
lose  nothing,  and  the  arrangement  will 
aconvenience  to  the  Canning  Company." 

really  say  this :    If  you  will,  for  our 
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convenience,  postpone  the  exchange  of  the 
debentures  for  land  till  the  debentures  become 
due,  you  shall  be  no  loser;  we  shall  not 
receive  the  interest,  for  we  agree  to  pay  you 
a  rent  which  will  be  equivalent  to  it,  and 
therefore  one  will  extinguish  the  other.  That 
is  a  distinct  proposition.  The  fair  meaning 
and  substance  of  the  whole  letter  is,  we  have 
agreed  to  take  lots  to  the  full  amount  of  the 
debentures:  and  if  vou  will  consent  to  the 
exchange  being  postponed  until  the  debentures 
become  due,  we  will  not  call  upon  you  for 
the  payment  of  interest  in  the  meantime, 
and  we  are  now  willing  to  make  the  selec- 
tion:  But  the  selection  lay  with  the  Com- 
pany ;  it  might  be  for  their  interest  to  make 
it  then,  or  it  might  be  more  for  their  interest 
to  make  it  at  a  future  time.  The  answer 
comes  on  the  I4lh  of  March  1867  from  the 
Commissioners :  "  Dear  S  i rs, — With  refer- 
"  ence  to  the  letter  from  Mr.  Schiller,  dated  the 
"20th  of  December  1866,  copy  of  which  is 
"on  the  other  side,  I  am  instructed  by  the 
''  Chairman  of  the  Municipal  Commissioners 
"  of  Canning  to  state  that  they  agree  to  the 
*'  proposal  contained  in  that  letter."  That 
proposal  I  have  already  interpreted,  and  there 
is  a  distinct  acceptance  of  it.  Then  they  add: 
"  And  to  request  that  you  will  at  once  declare 
"  the  lots  which  youf  Company  will  receive 
"  in  commutation  of  the  debentures  taken  by 
"your  Company,  so  that  the  Commissioners 
"  may  know  exactly  the  lots  which  they  are 
"bound  to  hold  for  the  Company."  The 
agreement  was  perfect — that  there  should  be 
an  exchange,  that  the  time  of  exchange 
should  be  postponed  till  the  debentures  became 
due,  no  interest  being  payable  in  th(/  mean- 
time, and  the  Company  being  at  liberty  to 
select  the  lots  they  desired  to  take.  Their 
Lordships  think  that  the  latter  part  of  the 
letter  as  to  the  selection  of  the  lots  is  not  a 
part  of  the  contract  requiring  further  affirm- 
ance to  bring  the  parties  to  a  complete  agree- 
ment, but  relates  to  the  execution  of  that 
which  they  had  agreed  upon.  The  two 
following  letters,  which  it  was  Mr.  Cowie's 
object  to  make  a  part  of  the  agreement  (his 
contention  being  that  it  was  not  perfected  by 
the  previous  ones),  appear  to  their  Lordships 
to  be  only  an  attempt  to  carry  it  into  execu- 
tion. There  is  a  selection  of  lots  on  the  part 
of  the  Port  Canning  Company,  and  an  inti- 
mation from  the  Municipal  Commissioners 
that  the  Company  had  made  a  selection  whicti 
was  not  in  accordance  with  the  contract.  The 
letters  are  the  letie/  of  the  2nd  April  and 
the  answer  of  the  22nd.  of  August.  They 
really,  amount  to  this :    The  letter  of  the  * 
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I,and  Company  professing  to  carry  out  the 
agreement  says:    "We  have  selected  these 
"  lots,  which  are  the  lots  we  are  willing  to 
*'take    in   pursuance    of   the   agreement  of 
"  exchange  for  the  debentures,  and  which  we 
"think  are  about  the  amount  of  the  deben- 
"  lures."     The   Commissioners'    answer  is : 
"  Well,  we  have  no  objection  to  your  having 
**  those  lots,  but  we  are  bound  to  tell  you  that» 
'Wou  cannot  have  them  for  the  debentures 
"  you  now  hold,  because  their  value  is  half  a 
"  lakh  more  than  the  amount  of  those  deben- 
**  lures,  but  we  have  no  objection,  if  you  will 
•*  return  debentures,  and  pay  quit-rent  upon 
*'  the  value  of  the  additional  lots,  that  they 
"  shall  go  to  you."     That  proposal  has  never 
been  accepted;  but  the  nqn-acceptance  of 
that  proposal,  and  its  being  left  in  an  imper- 
fect state,  both  parties  being   at  liberty  to 
refuse,  the  one  to  take,  and  the  other  to  give 
in  exchange   the   further  quantity  of  land, 
cannot    afiEect    the   previous   agreement   to 
exchange  the  debentures  then  held  by  the 
Company  for  lots  equivalent  in  value  to  their 
fall  amount.     That  agreement  was  already 
made,  and  in  their  Lordships'  view  all  that 
remained  to  be  settled  was  the  execution  of 
it  by  the  selection  of  the  lots  in  accordance 
with  the  contract.     The  case  is  in  this  view 
extremely   simple.     It   is   an   agreement  to  \ 
exchange,  where  on  the  one  side  the  thing  to 
be  exchanged  is  already  defined  and  specified, 
and    where   that   which   is  to  be  taken   in 
exchange  is  to  some  extent  indefinite,  and 
requires  a  further  act  to  ascertain  it.     Sup- 
pose A  and  B  had  agreed  to  make  an  exchange 
of  this  sort ;  A  agrees  to  give  to  B  six  cows, 
specifics  cows,   in   exchange  for  six   horses 
which  he  is  at  liberty  to  select  out  of   the 
stock  then  upon  B's  farm,  the  selection  to  be 
made   at   a   future   time;   that  is  a  perfect 
agreement   for   the   exchange,   and  all  that 
remains  is  that  A  should  select  the  horses 
on   B's  farm.     There   might  be  a  dispute 
whether  the  horses  that  were  upon  the  farm 
at  the  time  of  the  agreement  had  not  been 
removed,  and  others  substituted ;  ihey  might 
differ  as  to  the  horses  which  were  intendeil 
to  be  taken  in  exchange ;  but  that  would  not 
affect  the  agreement,  but  would  be  a  question 
of  the  mode  of  performance  of  it. 

A  question  was  raised  whether  the  letters 
<iid  not  form  an  agreement  which  should  have 
been  registered  under  the  Indian  Registration 
Act;  but  their  Lordships  think  that  the 
High  Court  was  perfectly  right  in  holding 
itiat  the  letters  did  not  jequire  registration. 
They  do  not  amount  to  a  lease  or  an  agree- 
^  ment  for  a  lease,  but  are  evidence  of  a  con-r 


tract  of  a  special  character,  not  coming 
any  ai  the  definitions  found  in  the  Re| 
tion  Act. 

On  the  whole,  therefore,  their  Lordi 
think  that  the  judgment  of  the  High 
which  reversed  the  judgment  of  Mr.  Ji 
Phear,  .is   correct ;   and   ihey    will   faui 
advise  Her  Majesty  to  affirm  the  decreei 
the  High  Court,  and  to  dismiss  this 
with  costs. 


The  27th  February  1S74. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peai 
Sir  Montague  E.   Smith,    Sir  Robert 
Collier,  and  Sir  Lawrence  Peel. 

Act  IX  of  1859,  s.  20— Limitatioa^Disalnlll 
Saving  as  to  Minors,  &c. 

On  Appeal  from  the  High  Court  of  Ji 

cature  at  Agra, 

Mohummud  Buhadoor  Khan  and  othei 

versus 

The  Collector  of  Bareilly  and  others. 

Act  IX.  of  iS5(},  s.  30,  which  provided  for 
brought  in  respect  of  property  forfeited  to 
Government  as  the  property  of  rebels,  was  intei 
to  be  of  a  g'eneral  nature  affecting"  claims  to  such 
perty  before  whatever  Court  prosecuted,  and  QOt 
claims  prosecuted  before  the  Commissioners  est 
by  the  Act. 

The  limitation  here  enacted  cannot  be  constmedl 
implyinjr  any  saving  with   respect  to  persons 
disabilities. 

The  only  question  in  this  appeal,  «lit< 
comes  before  their  Lordships  in  the  shapes 
a  special  case,  is  whether  the  suit  broQ{ 
by  the  appellants  against  the  Collector 
Bareilly  and  the  purchasers  from  the  Gor< 
ment,  to  recover  certain  landed  propcitf8 
Bareilly,  is  barred  by  limitation, 
appellants  claim  the  property  as  the  heirs* 
their  father,  Mohummud  Tuffuzool  H< 
Khan,  who  died  on  the  22nd  of  April  in 
year  1854.  The  special  case  states  that 
is  to  be  assumed  for  the  purposes  ol  4^ 
case  that  the  father  of  the  appellants  vi&j 
on  his  death,  entitled  to  the  property 
for.  That  statement  is  made  only  fcH"  ^^ 
purpose  of  raising  the  question  which  ^ 
for  their  Lordships'  consid'^ration  on  ^ 
Statutes  of  Limitation.  It  appears,  ho««ver, 
upon  the  special  case  that,  before  and  at  wfe 
time  of  the  death  of  Mohu mmud  Tofftafld 
Hossein  Khan,  one  Khan  Euhadoor  Ktett 
was  in  the  actual  possession  of  the  prc^)a^ 
That  person  became  a  rebel,  and,  in  May  jSf^ 
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properly  was  seized  by  the  Government 

forfeited  on  the  ground  of  his  reb^lion. 

the  time  of  their  father's  death,  and  of 

forfeiture   of   the   property,   the   appel- 

were    minors.     The    elder    appellant 

me  of  age  in   1861,  and  the  younger 

February    1864.     The  present  suit  was 

l^ht   on  the   ist  of   May   1865,  and  at 

cime  the  elder  appellant  had  been,  as 

cars  from  these  dates,  of  age  for  four 

rs,  and  the  younger  ^Pppellant  for  upwards 

a  year. 

The  Act  of  Limitation  which  is  relied  on 
the    Government   is   Act   IX.   of    1859. 
t  Act  was  passed  for  the  special  purpose 
providing  a  Court  for  the  adjudication  of 
"ms  by  innocent  persons  upon  the  property 
rebels  which  had  been  forfeited  to  the 
emoient.     It  established  a  special  Court, 
isting  of  three  Commissioners,  and  sus- 
ded    the  action  of   all  other   Courts   in 
ct  of  such  claims.     Special  modes  of 
eeding    are    established,    and    various 
ses    in   the  Act  relate   to   that   special 
fse   of   procedure.     But  there   are   pro- 
ns  in  the  Act  which  relate  not  merely 
the  Court  so  established  and  the  procedure 
er  it,  but  are  of  a  general  character,  and 
iy  to  the  property  forfeited  in  whatever 
rt  the  claims  may  be  made  regarding  it. 
of  those   clauses  is   clause  16,  which 
ides :  "  Whenever  any  person  shall  have 
n  convicted  of  an  offence  for  which  his 
perty  was  forfeited  to  Government,  no 
rt  has  power,  in  any  suit  or  proceeding 
lelating  to  such  property,  to  question  the 
alidity  of  the  conviction."     Sections    17 
18  are  also  clauses  of  a  general  nature, 
80  it  appears  to  their  Lordships  is  clause 
which  contains  the  limitation  on  which 
Government  rely.     The  clause  is   this: 
^Nothing  in  this  Act  shall  be  held  to  affect 
rights  of  parties  not  charged  with  any 
:<>flence    for   which    upon    conviction    the 
operty   of  the   offender   is   forfeited    in 
pect  to  any  property  attached  or  seized 
forfeited   or   liable   to   be  forfeited  to 
tt»e  Government;   provided   that   no    suit 
rought  by  any  party  in  respect  to  such 
property  shall  be  entertained,  unless  it  be 
^ifistitQted   within  the  period. of  one  year 
pfrom  the  date  of  the  attachment  or  seizure 
'of  the  property  to  which  the  suit  relates." 
It  was  suggested  that  this  limitation  was 
t  to  apply  only  to  claims  prosecuted 
re  the  Court  of  Commissioners  estab- 
by  the  Act,  and  it  was  contended  that 
Act  was  of  a  temporary  nature,  and 
its  piov]»OQs  fell  with  the  purpose  for 


I  which  it  was  passed.  But  the  Aot  is  not 
made  temporary  by  any  enactment.  It  was 
in  part  repealed  by  the  general  repealing 
statute  of  1868,  that  is,  Act  VIII.  of  1868, 
and  the  mode  of  repeal  is  significant.  It  is 
not  altogether  repealed,  for  the  general 
clauses  to  which  I  have  referred,  including 
clause  20,  are  saved  from  the  operation  of 
the  Repealing  Act«  The  repeal  and  saving 
are  both  found  in  the  schedule  to  Act  VIII. 
It  is  clear  from  their  being  thus  saved  that 
these  clauses  were  at  that  time  considered 
by  the  Legislature  to  be  of  a  general  nature, 
affecting  claims  to  properly  which  had  been 
forfeited,  before  whatever  Court  those  claims 
might  be  prosecuted. 

The  words  are  perfectly  plain.  No  suit 
brought  by  any  party  in  respect  of  forfeited 
property  shall  be  entertained  unless  it  be 
instituted  within  the  period  of  a  year  from 
the  date  of  seizure.  It  is  true  that  this 
limitation  is  introduced  by  way  of  proviso. 
But  their  Lordships  think  that,  looking  at 
the  various  parts  of  the  Act,  and  gathering 
the  purpose  and  intention  of  the  Legislature 
from  the  whole,  this  was  a  substantive  enact- 
ment; and  that,  although  it  appears  under 
the  form  of  a  proviso,  it  was  a  limitation 
intended  by  the  Legislature  to  apply  to  all 
suits  brought  by  any  persons  in  respect  of 
forfeited  property. 

Assuming,  then,  that   the   case  is  within 
the  Act,  their  Lordships  will   consider   the 
other  objections    which   have   been   raised. 
The  answer  first  put  forward  was  that  this 
limitation  could  be  held  only  to  apply  to 
some   right,   title,   and   interest — using   the 
words   of   the  ordinary  Execution  Acts — of 
the  rebel  himself.     Now,   it  is  obvious,  that 
this  cannot  be  the  right  construction  of  the 
Act.     It  would  be  a  wholly  insensible  enact- 
ment if  it  were,  because  the   Act   assumes 
that  the  interest  of   the   rebel    is   forfeited, 
and  it  is  only  in  respect  of  claims  other  than 
this  that  this  limitation  could  operate.     The 
Act  is  declared  not  to  affect  that  rights  of 
parties   in   respect   of   the   property  seized. 
"•The  property "  is  the  thing  seized  as  for- 
feited, whether  it  be  land  or  a  jewel,   and 
the   right   referred   to   is   the   right   of    an 
innocent  party,  other  than  the  right  of  the 
rebel,  in  that  property. 

Another  contention,  which  seems  to  have 
been  the  only  one  urged  in  the  High  Court, 
as  far  as  it  appears  from  the  judgment,  is 
that  a  saving,  with  respect  to  parties  under 
disabilities,  must  betaken  to  be  by  equitable 
construction  implied  in  this  clause.  Their 
Lordships,  however,  think  it.  is  impossible  * 
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that  an^  Court  can  add  to  the  statute  that 
which  the  Legislature  has  not  done.  The 
limitation  is  enacted  in  plain  and  absolute 
terms.  The  Legislature  has  not  thought  fit 
to  extend  the  period  which  it  has  prescribed 
to  persons  under  disability.  Where  such 
enlargements  have  b^n  intended,  they  are 
found  in  the  Acts  containing  the  limitation, 
as  in  the  general  Act.  This  Act  contains 
no  such  saving,  and  their  Lordships  would 
be  legislating  and  not  interpreting  the  statute 
if  they  were  to  introduce  it. 

It*  was  said  that  the  clauses  in  the  general 
statute,  Act  XIV.  of  1859,  relating  to  disabili- 
ties, might  be  imported  into  this  Act,  but  this 
cannot  properly  be  done.  Act  XIV.  is  i, 
code  of  limitation  of  general  application. 
This  Act  is  of  a  special  kind,  and  does  not 
admit  of  those  enactments  being  annexed  to 
it.  It  is  to  be  observed  that,  if  it  could  be 
done,  it  would  not  assist  the  appellants, 
because  the  limitation  of  Act  IX.  is  one  year 
only,  and  the  saving  in  favour  of  minors  in 
section  11  of  Act  XIV.  would  not  bring 
them  within  time,  as  a  year  elapsed  after 
they  came  of  age  before  the  bringing  of  the 
present  suit. 

One  other  objection  requires  to  be  noticed 
that  this  Act  was  not  retrospective. 
Undoubtedly,  Mr.  Doyne  was  able  to  suggest 
cases  ^in  which  hardship  might  arise  to 
persons  who  would  not  have  a  full  year  to 
claim  before  they  would  be  barred  under  the 
provisions  of  this  Act,  or  even  where  the 
year  might  have  elapsed  between  the  date  of 
the  confiscation  and  ihe  passing  of  the  Act. 
Although  hard  cases  may  arise,  their  Lord- 
ships %:onsider  that  the  Act  is  plainly  retros- 
pective in  its  operation,  and  includes  claims 
10  forfeited  property  which  had  been  confis- 
cated previously  to  its  passing. 

Their  Lordships  are  of  opinion  that  the 
judgment  of  the  High  Court  is  right,  and 
they  must  humbly  advise  Her  Majesty  to 
affirm  it. 

Mr,  Forsyth, — One  of  the  questions 
.  is :  "  Whether,  if  it  shall  be  decided*  that 
"  the  appellants  or  either  of  them  is  baried 
"by  limitation,  the  Government  respondent 
*'  shall  have  any,  and  what,  costs  of  this  spe- 
"  cial  case  ?  " 

After  a  discussion  on  this  question — 

Sir  M,  Smith  said :  According  to  the 
course  of  their  Lordships'  decisions  the 
Government  are  entitled  to  the  costs. 
^Whether  they  will  think  that  under  the 
""circumstances  they  shpuld  enforce  payment 
of  them  from  the  respondent  is  for  their 
consideration. 


The  4th  March  1874. 
Present : 

The  Hon'ble  Sir  Richard  Couch.  Kt., 
Justice,  and  the  Hon'ble  Louis  S.  Jacl 
J.  B.  Phear,  W.  Markby,  and  E.  G. 
Judges, 

Additional  Judg:e— Act  VI I L  (B.  C.)  of  it 
8.  102— Jarisdiction — ^Appeal. 

• 
In  the  Matter  of  an  Application  for  Ri 
of    Judgment    passed    by     the    Zfwj 
Justices  Phear  and  Ainslie^   on  the 
April  i8yj,  in  Special  Appeal  No, 

of  l8'J2, 

Brojo  Misser  (Appellant),  Petitioner^ 

versus 

Mussamut  Ahladee  Mlsrain  and  oth( 
(Respondents),  Opposite  Party. 

Mr,  J,  S,  Rochfort  for  Petitioner. 

Baboo  Bhowanee  Churn  Dutt  for  Opj 

Panv. 

Held  (Jackson,  J.,  dissent iente)  that  an  A( 
Judge  comes  within  the  meaning  of  Act  VIII.  (I 
of  \^(kfi  s.  102,  and  that  an  appeal  does  not  lie  fr 
decision  in  cases  of  the  nature  described  in  th&t 
any  more  than  from  that  of  a  District  Jud^e. 

This  case  was  referred  to  the    Full 
on    the    gth    December    tSyr^    by 
and    AinsliCy    JJ.y    with    the  folk 
remarks :  — 

Phear,   T".— We   think    that    this 
must  stand  over,  and  the  further  heariDj, 
postponed,   in  order  that  we  may  refer 
the  decision  of  a  Full  Bench   the  qa( 
whether  or  not  an  Additional  Judge  in^ 
with  the  powers  g^iven  to  him   by  Act 
of    1871    is    a    District    Judge    within 
meaning  of  section  102,   Act  VIIL  (I 
of  1869. 

Before  the  Full  Bench,  Mr.  Rochfort 
the   appellant  contended   that,    though 
amount  of   money  originally  saed  for 
less  than   Rs.    itx),   still   an  appeal  to 
High    Court  would  lie,  on  the  ground  1 
the  judgment  in  the  case  was  decided 
by   a  District  Judge   of    the     Court, 
by  the  Officiating  Additional  Judge. 

According   to   section    101    of  Act  VlH 
(B.C.)   of    1869,   ^bc   I'igh^  o^  appealing   ' 
the  High  Court  is  not  withdrawn,  but 
section  simply  says  that  no  right  of 
is  conferred.    If,  therefore,  this  section 
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pt  take  away  the  right  of  appeal,  it  is 
|K:essary  to  see  whether  any  right  of  appeal 
fdsts  iDdependently  of  that  section. 
.Section  34  of  Act  VIII.  of  1869  states: 
lat  the  Code  of  Civil  Procedure  applies 
all  matters  not  provided  for  by  that 
.ct."  Section  372  of  the  Code  of  Civil 
roccdure  (Act  VIII.  of  1859)  says  that 
iss  there  be  a  positive  prohibition,  a 
:ial  appeal  will  lie  from  all  judgments 
;ed  in  regular  appeal.  Moreover,  sec- 
102  of  Act  VIII.  of  1869  (which  is 
prohibiting  section)  must  be  construed 
strictly  as  possible;  it  is  this  section 
Itch  **  confers  no  power  of  appeal  in  any 
lit  tried  and  decided  by  a  District  Judge 
iriginally  or  in  appeal,  if  the  amount  sued 
►r,  or  the  value  of  the  property  claimed, 
ioes  not  exceed  Rs.  100.'' 

In  this  case  the  judgment  was  that  of 
Officiating  Additional  Judge,  who  was 
the  District  Judge  within  the  meaning 

section  103  ot  Act  VIII.  of    1869,  and 

cfore  an  appeal  to  this  Court  would  lie, 

Rochfort  referred  to  the  case  of  Maho- 

Manoor  Mean   vs.   Sreemutty  Jybunee 

another,  19  Weekly  Reporter,  p.  200; 

to  the  case  of  Nubo  Krisio  Koondoo  vs. 

nr      Mahomed      Shaik       and       others, 

Weekly  Reporter,   p.    201 ;    in   both   of 

uch  cases  Mr.  Justice  Jackson  decided 
"A::t    Vlll.    (B.C.)  ot     1869,    section 

102,  related  only  to  suits  tried  and  decided 

the   District  Judge,  and   not  to  those 

^cided  by  the  Additional  or  by  the  Sub- 

rdinate  Judge." 

Baboo  Bhowanee  Churn  Dutt,  contra,  con- 

kded  that  Mr.  Henderson,  the  Additional 

Ige,  was  invested    with   the   full  powers 

tcrred  on  him  by  section  7  of  Act  VI. 

1871,    paragraph    2,    which    said    that 

^Additional   Judges   shall   perform  any  of 

^thc    duties    of    a    District    Judge    under 

^Chapter  III.  of  this  Act  that  the  District 

Judge  may,  with  the  sanction  of  the  High 

'Court,  assign  to  them,  and,  in  the  perform- 

'ance   of  such  duties,  they   shall  exercise 

'the  same  powers  as  the  District  Judge." 

tow  Mr.  Henderson  did  perform  the  duties 

"  a  District  Judge  unfler  Chapter  III.  of 

Act,    and    he   ought,    therefore,   to   be 

irded    as    a    District    Judge    within    the 

meaning  of  section  102  of  Act  VJII.  of  1869. 

If,  by  reason  of  the  poviers  so  invested  in 

I,  Mr.  Henderson  had  the  right  of  hearing 

appeals  which  it  was  in  the  province  of 

District    Judge    to    hear,    the    present 

»eal    should    be    dismissed    with    costs. 

>oo  Bhowanee  further  contended  that,  as 


the  amount  of  the  money  originally  sued  for 
was  less  than  Rs.  100,  no  appeal  to  this  Court 
would  lie  under  section  102  of  Act  VIII. 
of  1869.  He  cited  a  case  similar  to  the 
present  one  (Special  Appeal  768  of  1872), 
heard  on  the  23th  of  February  1873*  before 
the  Chief  Justice  and  Mr.  Justice  Glover, 
when  their  Lordships  held  that  no  appeal 
•would  lie  to  this  Court  from  a  judgment 
given  by  an  Additional  Judge. 

The  judgments  0/  the  Full  Bench  were 
delivered  as  follow : — 

Birchy  J, — The  Local  Legislature  has,  in 
section  102  of  Act  VIII.  of  1869,  substituted 
for  the  words  *'Zillah  Judge,"  used  in 
Act  X.  of  1859,  the  term  **  District  Judo^e." 
This,  in  the  General  Clauses  Act  (I.  of  1 868), 
passed  by  the  Government  of  India,  is  defined 
to  mean  "the  Judge  of  a  principal  Civil 
Court  of  Original  Jurisdiction."  If  these 
word?  are  strictly  interpreted,  it  may  be 
said  that«  there  being  only  one  such  Court 
in  a  district,  it  can  refer  only  to  the  officer 
presiding  in  that  Court,  and  that  the  bar  to 
appeal  contained  in  section  102  refers  only 
to  cases  tried  b/  him  originally  or  in  appeal. 
I  do  not  think  that  such  was  the  intention 
of  the  framers  of  the  Act.  In  some  of  the 
most  important  districts,  appeals  under  Act  X. 
of  1859  had  been  for  years  disposed  of  by 
the  Additional  Judges.  These  officers  were 
appointed  under  Regulation  VIIL  of  1 833,  and 
were  empowered  to  perform  any  part  of  the 
duties  of  the  Judge  of  the  Zillah,  and,  in  per- 
formance of  those  duties,  were  to  exercise  the 
same  powers  as  the  Zillah  Judges.  Appeals 
from  the  orders  of  the  Additional  Jiftlges  lay 
only  to  the  Sudder,  and  subsequently  to  the 
Hjgh  Court.  This  law  was  in  force  when 
Act  VIII.  of  1869  was  passed  by  the  Bengal 
Council,  and  I  find  nothing  to  indicate  that 
the  Local  Legislature  had  any  intention  (if  it 
had  the  power)  to  reduce  the  status  of  the 
Additional  Judges  to  that  of  the  Subordinate 
J udges  as  defined  in  Act  XVI.  of  1 868,  then  in 
force.  By  Act  VI.  of  1871,  Regulation  VIIL 
^f  1833  was  repealed,  but  its  provisions  as 
to  the  powers  of  the  Additional  Judges 
are  re-enacted  in  section  7,  and  since  that 
enactment  Additional  Judges  are  gazetted 
as  Additional  District  Judges,  and  the  officer 
against  whose  judgment  the  special  appeal 
was  in  this  case  preferred  was  so  gazetted. 

There  have  been  conflicting  decisions  of 
this  Court  upon  the  question  submit^sd. 
One,  of  the  2  7ih  Yebruary  1873,  is  reported 

*  Vide  foot-note  to  next  page. 
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at  page ^30,  Volume  X.,  B.  L.  R.,  App  * 
In  that  case  it  was  held  that  section  102 
referred  to  cases  tried  by  a  District  Judge, 
and  not  to  those  tried  by  an  Additional  Judge, 
and  the  objection  that  an  appeal  wou  d  not 
lie  was  overruled. 

In  cases  768,  769,  770,  772,  773,  and  774 
of  1873,  decided  on  the  28lh  of  February 
1873  by  another  Division  Bench  of  this  Court,^ 
and  not  reported,f  it  appears  that  the  appeals 
were  dismissed  upon  the  objection  raised  by 
the  respondent  that  no  appeal  would,  under 
the  circumstances  of  the  case,  lie  from  the 
order  of  an  Additional  Judge. 

It  seems  to  me  that  there  can  be  no  appeal 
in  cases  decided  by  an  Additional  Judge, 
which  would  not  be  appealable  had  they 
been  decided  by  the  District  Judge.  I  do 
not  think  that  the  Local  Legislature  con- 
templated  any  distinction  being  made  between 
the  Courts  of  the  District  Judge  and  Addi- 
tional District  Judge,  and  I  would  hold  that 
the  words  District  Judge  in  section  102  of 
Act  VIII.  of  1869  includes  an  Additional 
District  Judge  vested,  under  Act  VI.  of  1871, 
with  powers  of  a  District  Judge. 

Markby,  J. — I  concur  in  the  construc- 
tion which  has  been  put  upon  the  statute  by 
Mr.  Justice  Birch. 

Phear,  J. — I  concur  in  the  view  taken 
by  Mr.  Justice  Birch,  and  have  but  a  few 
words  to  add.  It  seems  to  me  that,  under 
the  provisions  of  Act  VI.  of  1871,  the 
Additional  Judge  is  a  District  Judge, 
although,  no  doubt,  not  the  District 
Judge  ;  he  is  an  Additional  Judge  attached 
to  the^Court  of  the  District  Judge.  He 
has  the  same  powers  as  the  District  Judge, 
although  his  cognizance  of  cases  is  in  some 
degree  limited.  By  Act  VL  of  1871  a  gmcat 
distinction  is  made  between  the  status  of  the 
Additional  and  that  of  the  Subordinate 
Judge  ;  there  are  no  appeals  from  the  deci- 
sion of  the  Additional  Judge  to  the  District 
Judge,  whereas,  on  the  other  hand,  the 
Additional  Judge  may,  as  the  Additional 
Judge  of  the  District  Judge's*  Court,  hear 
appeals    from    the    Subordinate   Judge.    *1 

•  IQ   W.    R.     20!. 

t  These  were  appeals  from  decisions  passed  by  the 
Additional  Judpe  of  Hoophly,  confirminjf,  in  appeal, 
the  decision  of  the  Moonsif!  of  Ghattal  in  that  district, 
in  a  suit  for  arrears  of  rent  under  Act  VIH.  of  m-Xaj. 
On  the  appeal  being*  called  on  before  the  Hififh  Court 
(Present :  The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Jusiice,  and  the  Hon'ble  F.  A.  Glover,  Judffe),  Baboo 
Dtima  Churn  Banerjee,  for  the  respondent,  took  the 
preliminary  objection  that  no*appeal  could  lie  under 
s.  102,  Act  VIII.  of  1869.  After  hearing;  Baboo  Umbica 
Churn  Bose  for  the  appellant,  the  Court  dismissed  the 
appeal  on  the  preliminary  objection,  with  costs. 


think  that,  shortly,  the  effect  of  sectioo^ 
of  Act  VIII.  of  1869  is  to  cxccptj 
decrees  of  an  Additional  Judge  from  ap|| 
under  his  character  as  a  District  Jq<^ 
Ad  iiiional  Judge  of  the  District  Court.  I 

Jackson^  J. — I  regret  very  much  toi 
myself  under  the  necessity  of  dissemiog-f 
my  learned  colleagues  on  this  occasion. | 
is  only  the  very  strong  conviction  o»i 
mind  on  a  subject  which  I  have  freqoflj 
considered  that  indaces  me  to  exprestl 
different  opinion  which  I  entertain. 

Whatever  the  status  of  an  Additil 
Judge  may  have  been  at  the  time  of! 
passing  of  Act  VIII.  of  1869,  and  prc«i| 
to  the  passing  of  Act  VI.  of  1871,  ii 
to  me  quite  clear  that  the  District  Ju 
the  Bengal  Civil  Courts  Act  of  1871 
an  entirely  distinct  person,  and  a  p 
occupying  a  wholly  different  position  is 
judicial  body  from  the  Additional  J 
I  think  that,  when  the  effect  of  a  provi 
of  law  is  to  abridge  the  ordinary  rig 
appeal,  that  provision  mast  be  constraed 
the  utmost  strictness,  and  that  we  oosrht 
to  take  away  the  right  of  appeal,  unles 
are  quite  sure  that  the  intention  of 
law  was  to  take  it  awav. 

Section   102  of  Act   VIIL  of  1869 
that  nothing  in  this  Act  shall  be  deem 
confer   any   power   of   appeal    in    any 
tried    and    decided    by    a    District   J\ 
originally  or  in  appeal,  if  the  amount 
for,  or  the  value  of  the  property  claimed, 
not  exceed   one  hundred  rupees,  in  w 
suit    a  question  of  right  to  enhance  or 
the  rent  of  a  ryot  or  tenant,  or  any  ques 
relating  to  a  title  to  land,  or  to  some  ini 
in  land,  as  between  parties  having  confit 
ing  claims  thereto,  has  not  been  determi 
by  the  judgment.     Section  3  of  Act  VI. 
1 87 1   provides  that  the  number  of  Di 
Judges  to  be  appointed  under  this  Act  si 
be  fixed,  and  may,  from  time  to  lime,  be  al 
by    the  Local  Government;  and  section 
says  that,  whenever  the  Governor- Genenl 
Council  has  sanctioned  an   increase  of 
number  of  District  Judges,  the  Local  GoW 
ernment   shall   appoint   Additional  Distrio^ 
Judges.     That,  as^l  understand  it,  contctf^j 
plates  the  case  of  an  addition  to  the  nambaT' 
of  districts,  and  so   regulates  the  appoijj- 
ment  of  Additional  District  Judges  to" 
that    office    in    such    additional    distn^- 
After  that  has  been  provided  for,  tbe  Leg's*" 
ture  in  section  7  enables  the  Govcrntnent 
in  particular  circumstances  to  appoint  noC" 
tionaries  called  *' Additional  fudges,"  and  il 
is  declared  that  "  SMch  Additional  ]^^ 
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perform  any  of  the  duties  of  a  Dis- 
Judge  under  Chapter  111.  of  this  Act 
the    District    Judge   may,    with   the 
ion  of  the  High  Court,  assign  to  them, 
in  the   performance  of  such  duties, 
shall  exercise  the  same  powers  as  the 
ict  Judge/'     Therefore  the  functions 
Additional   Judge   are    restricted   to 
ing,  under  deputation  as  it  were  from 
strict  Judge,  any  of  the  duties  of  that 
under   Chapter  HI.  of  that  Act,  and 
her.     The  words,  "  exercise  the  same 
s,''  I  understand  to  mean  that  he  shall 
ise  any  such  powers  as  are  necessary 
efficient   performance  of  his  duties,. 
not  as  conferring  any  attribute  such  as 
nity  from  appeal  on  the  decisions  of 
ional      Judges      when     passed.     And 
hout  Act  VI.  of  1871,  wherever  grades 
rts  are"^  enumerated,  Moonsifls,  Subor- 
,e  Judges,  Additional  Judges,  and  Dis- 
Judges  are  all  mentioned  seriaiim  as 
s  of  distinct  status,  holding  separate 
ns,  and   exercising  different   powers. 
eed,  section  102  of  Act  Vlil.  (B.  C.) 
had  contained  the  words  '*  decided  by 
strict  Judge  or  an  Additional  Judge,'' 
old  have  readily  admitted  that  the  final- 
10  given  to  the  decisions  of  Additional 
es  might  be  conceded  to  the  ofTicer  with 
same  liile,    though   holding   a   slightly 
ent  status  created  by  Act  VI.  of  1871. 
there  are  no  such  words  in  the  section, 
there  appears  to  be  quite  sufficient  rea- 
vby  the  Legislature  should  have  intended 
^onier  particular  powers  and   particular 
ty    of    jurisdiction    upon   the   District 
^  in  like  manner  as  it  confers  certain 
wl  powers  on  the  Collector  of  the  Dis- 
although  there  may  be  other  officers  in 
same    district    exercising    the  general 
crs  of  a  Collector.     The  District  Judge 
usually  an   officer  of  greater  experience, 
cr  status,  and  longer  connection  with  the 
f»ci,  and  the  Legislature  might  well  have 
oght  fit  to  say  that  in  particular  cases, 
^lly  of  minor  importance,  the  decision  of 
pch  an  officer  might  be  allowed  to  be  final. 
fO  such  reason,  it  seems  to  me,  exists  in  the 
I'lftof  the  Additional  Judge,  and  the  Legis- 
JJ^rc,    therefore,    as   1    presume,    did    not 
Wade  the  Additional  Judge  in  the  terms 
i  section  102. 
•ror  these  reasons  I  think  that  whatever 
F^ption  from  appeal  is  conferred  by  that 

^'OQ  is  limited  to  the  decisions  of  District 
Nges. 

\  CoucAj  C,y, — I  am  of  opinion  in  this  case 
W.  the  appeal   is  barred.     The   question 


referred  to  us  appears  to  have  beeir  decided 
by  myself  and  Mr.  Justice  Glover  about  a 
year  ago.*  From  my  note  of  the  case  the 
question  does  not  appear  to  have  been  argued 
—certainly,  at  no  length — before  us ;  but, after 
the  argument  which  we  have  now  heard,  I 
retain  the  opinion  which  I  expressed  in  that 
case. 

Section  102  of  Act  VIIL  of  1869  says: 
*'  Nothing  in  this  Act  contained  shall  be 
"  deemed  to  confer  any  power  of  appeal  in 
**any  suit  tried  and  decided  by  a  District 
"Judge  originally  or  in  appeal,  if  the 
"  amount  sued  for,  or  the  value  of  the 
^^  property  claimed,  does  not  exceed  one 
*'  hundred  rupees,  in  which  suit  a  question 
"  of  right  to  enhance  or  vary  the  rent  of  a 
**  ryot  or  tenant,  or  any  question  relating  to 
"a  title  to  land,  or  to  some  interest  in  land, 
"  as  between  parties  having  conflicting 
*'  claims  thereto,  has  not  been  determined  by 
**the  judgment." 

It  appears  to  me  on  reading  this  section 
that  the  Legislature,  in  deciding  whether 
there  should  be  an  appeal  or  not  in  the  case 
there  described,  looked  quite  as  much,  pro-, 
bably  more,  to  the  value  of  the  property 
claimed,  and  the  question  in  dispute  between 
the  parlies,  than  to  the  position  of  the 
Judge  who  was  to  decide  the  suit.  It  is  not 
a  proper  way  of  ascertaining  what  was  the 
intention,  to  look  at  the  case  merely  as  an 
appeal  from  a  Judge  having  a  particular 
status  or  holding,  a  particular  rank  or  posi- 
tion among  the  Judges  appointed  under  the 
Civil  Courts  Act. 

Then  we  find  that,  in  section  7  *bf  the 
Civil  Courts  Act,  provision  is  made  for  the 
apopintment  of  Additional  Judges  when  the 
business  pending  before  any  District  Judge 
requires  the  appointment  of  an  Additional 
Judge  for  its  speedy  disposal,  and  the 
Additional  Judge  so  appointed  is  to  exer- 
cise the  same  powers  as  the  District  Judge, 
I  think  we  may  assume  that  the  gentleman 
appointed  to  exercise  the  same  powers  as 
tie  District  Judge  will  be  equally  compe- 
tent to  exercise  them,  and  that  there  is  not 
a  greater  reason  that  his  decision  should  be 
subject  to  appeal  than  the  decision  of  the 
District  Judge.  We  also  find  in  section  21 
of  the  .same  Act  that  his  decisions  are  put 
by  the  Legislature  on  the  same  footing  as 
the  decision  of  the  District  Judge,  for  it 
says  that  appeals  from  the  decrees  an^l 
orders  of   District  Judges  and  Additional 
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Judges  snail,  when  such  appeals  are  allowed 
by  law,  lie  to  the  High  Court. 

I  think  (as  I  have  already  said)  that,  what 
should  be  lopked  at  in  considering  the 
intention  of  the  Legislature  as  to  the  right  of 
appeal,  are  the  powers  which  are  to  be  exer- 
cised by  the  Judge  and  the  nature  of  the 
suit,  rather  than  whether  he  holds  the  office 
or  possesses  the  dignity  of  a  District  Judge, 
or  has  only  the  name  of  Additional  judge. 
It  appears  to  me,  although  differing  as  I  do 
from  a  learned  Judge  of  so  much  experience 
as  Mr.  Justice  Jackson,  I  cannot  but  have 
some  hesitation  on  the  subject  that  an 
Additional  Judge  comes  within  the  meaning  of 
section  102  of  Act  VIII.  (B.C.)  of  1869.  and 
that  an  appeal  does  not  lie  from  his  decision 
any  more  than  from  that  of  a  District  Judge. 

The  application  for  review  will  therefore 
be  rejected. 


sa 


The  5ih  March  1874. 

Present : 

Sir  James  W.  Col  vile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  Sir  Robert  P. 
Collier,  and  Sir  Lawrence  Peel. 

Putnee  Talooks—Sale  for  Arrears  of  Rent— Act 
X.  of  i8S9,  s.  105— Reg.  VIII.  of  18x9— Reg. 
I.  of  1820. 

On  J^peal  from  the  High  Court  of  Judi- 
cature  at  Fort  William  in  Bengal* 

Brindabun  Chunder  Sircar  Chowdhrf 
and  another 


versus 

Brindabun  Chunder  Dey  Chowdhry 
and  others. 


A  decree  having;  been  obtained  by  a  zemindar  for 
arrears  of  rent  oJF  a  putnee'  talook,  it  was  held  that, 
under  the  description  "  putnee  *'  and  "  dur.putnee."  the 
primd-facie  intention  was  that  the  tenure  called  a 
putnee  tenure  was  transferable  by  sale,  and  was  one 
upon  which  the  right  to  sell  for  arrears  of  rent  was 
reserved  in  the  engagements  interchang^ed  upon  the 
creation  of  the  tenure.  Consequentiv,  according:  to  the 
effect  of  Act  X.  of  1859,  s.  105,  and  Reg.  Vlll.  of  1S19, 
a>s.  8  and  1 1,  and  probably  also  of  Reg.  I.  of  1820,  the 
■  ■  '  »  -^ 

•From  the  judgment  of  Bayley  and  Phear,  ]J.,  in 
Regular  Appeal  No.  i«8  of  1866,  decided  on  the  7th 
December  1^67—8  W.  R.  507. 


sale   of  the  putnee  destroyed  all  in  cumbraoces 
by  the  putneedar,  e.  g.,  a  dur-putnee. 

This  is  a  suit*for  possession  and  me 
profits  of  a  dur-putnee  mehal  brought 
the  zemindar.     The  charge  is  that  the  zc 
dar,  in  collusion  with  the  heirs  of  Rut 
Roy,  who  was  said  to  be  merely  a  bei 
holder  of  the  putnee  talook,  obtained  a 
against  them   for    Rs.    5,156    as  arre 
rent  of  the  said  putQee,  and  that  under 
j  decree  he  sold  the  putnee,  and,  having 
chased  it  in  his  own  name,  entered  upon] 
estate  of  the  dur-putneedar,  treating  the 
putnee  as  having  ceased  to  exist  upon 
*sale  of  the  putnee. 

With  regard  to  the  fraud,  their 
are  of  opinion  that  there  is  no  suffident 
dence  to  satisfy  a  Couh  of  justice  that 
was  any  fraud  or  collusion,  between  the 
dar  and  the  heirs  of  Ratnessnr,  to  allov! 
zemindar  to  obtain  a  decree  against  Rati 
for  arrears  of  rent  which  were  not 
due.     A  strong  fact  against  the  suppc 
of  fraud  was  this,  that  the  zemindar 
nally  sued  the  dur-putneedars  for  these 
of   rent.     The   dur-putneedars  in  that 
set  up  as  a  defence  that  Ratnessnr  was 
,  puineedar,   and   that  they  were  merely 
dur-putneedars  of  the  mouzah,  hence 
said,  the  plaintiffs'  claim  can  be  made 
Rutnessur  or  his  heirs,  and  not  agaiosL| 
Now,    if    the   dur-putneedars   at  that 
thought  that  the  action  ought  to  have 
brought  against  the  Maharajah  of  Kisl 
ghur,   for  whom  they  said   Rutnessur ' 
the  estate  benamee,  why  did  they  not 
so  in  their  defence?     They  s^d  Rmne 
is  the  person  liable  for  these  arrears,  and] 
must  sue  him.     Upon  that  the  case  tc 
trial  in  the  Collector's  Court ;  and  the  ]i 
who  tried  the  case  held  that  Rutnessur 
the  putneedar,  and  therefore  that  the . 
ifTs  could  not  sue  the  dur-putneedars,  andj 
dismissed    the   suit  with   costs,  wberenf 
the  zemindar  brought  an  action  against^ 
heirs  of  Rutnessur  for  the  arrears  of 
and  it  is  that  suit  which  is  now  charged 
having  been  brought  by  collusion  bet 
the  zemindar  and*Rutnessui  for  the  pui 
of   injuring  the  dur-putneedars  by  frai 
lenlly  obtaining  a  decree  for  rent  which 
not  due,  and  then  selling  the  patnee« 
avoiding  the  incumbrance  of  the  dar-patt^ 

There  being,  then,  no  fraud  in  tbccaig 
the  question  arises  whether,  upon  the  s^ 
of  the  putnee  under  the  decree  for  rt^Jj 
was  sold  free  from  the  incumbrances  ww 
had  been  created  by  the  putneedar,  or,'"! 
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«ord«,  whether  it  was  sold  free  from 
dar-putnee.    That  depends  upOD  the  con- 
rtion  of  section  105  of  Act  X.  of  1859. 
Lt  section  enacts  :  "  If  the  decree  be  for 
arrear  of  rent  dae  in  respect  of  an  under- 
snnre   which,  by  the  title-deeds   or  the 
»tom  of  the  country,  is  transferable  by 
le,    the    judgment-creditor    may    make 
^plication  for  the  sale  of  the  tenure,  and 
le  tenure  may  thereupon  be  brought  to  sale 
execution  of  the  decree,  according  to 
rales  for  the  sale  of  under-tenures  for 
recovery  of  arrears  of  rent  due   in 
tpect  thereof,  contained  in  any  law  for  the 
ke  being  in  force."     It  has  been  held, 
m     the    construction    of    those    words, 
rcording  to  the  rules  for  the  sale  of  under- 
inres,"  that  the  effect  of  Regulations  VIII. 
^1819  and  I.  of  1820  is  applicable  to  cases 
^aales  under  decrees  of  rent  made  under 
sectioQ    105;   and    then   the   question 
whether  this  was  a  sale  for  an  arrear 
rent  due  in  respect  of  an  under-tenure 
ficb,  by  the  title-deeds  or  the  custom  of 
le  country,  is  transferable  by  sale." 
^he  plaintiff  in  his  plaint  describes  the 
ire  as  a  putnee  talook,  and  his  own  tenure 
a  dur-putnee,  and  the  point  is  whether, 
ier  the  description  of  *' putnee  and  dar- 
lee,"  it  is  to  be  presumed  that  the  putnee 
lure  was  one  such  as  is  described  as  the 
tore  denominated  a  putnee  by  Regulation 
II.   of    1819.     In   the   preamble  of  that 
ilation — which,  as  contended  for  by  the 
led  Counsel,  it  must  be  admitted,  is  not 
lenactment,  but  merely  a  recital — it  is  said  : 
{y  the   terms  of  the  engagements  inter- 
mged.  it  is,  amongst  other  stipulations, 
mded  that,  in  case  of  an  arrear  occur- 
[riog,  the  tenure  may  be  brought  to  sale  by 
le  zemindar,  and,  if  the  sale  do  not  yield 
sufficient  amount  to    make    good   the 
^balance  of  rent  at  the  time  due,  the  remain- 
|kig  property   of    the   defaulter   shall    be 
fftoswerable  for  the  demand.    These  tenures 
Ikive  usually  been  denominated    putnee 
ffalooks/' 

Their  Lordships  are  of  opinion  that,  under 
description  "  putnee  talook"  and  *'  dur- 
lee  talook, "    it    mu»t   be  primd  facif 
mded  that  the  tenure  called  a  putnee  tenure 
a  tenure  transferable  by  sale,  and,  upon 
creation  of  which,  it  was  stipulated  by 
terms  of  the  engagements  interchanged 
in   case   of  an  arrear  occurring,  the 
Lte   might  be  brought   to   sale.     If   so, 
)rd'mg  to  the  t^-ms  of  Regulation  VIII.  of 
(19,  the  tenure  might  not  only  be  brought 
sale,  hut  it  might  be  sold  free  from  incum- 
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brances.     By  section  8  of  Regulation  VIII., 
it   is   enacted:     *' Proprietors,  under   direct 
"engagements  with   the  Government,  shall 
"  be  entitled  to  apply  in  the  manner  follow- 
"  ing  for  periodical  sales  of  any  tenures  upon 
"  which  the  right  of  selling  or  bringing  to 
"  sale  " — not  the  right  of  selling  or  bringing 
to  sale  free  from  incumbrances,  but — "  upon 
i' which  the  right  of  selling  or  bringing  to 
"sale  for  an  arrear  of  rent  may  have  been 
"specially   reserved    by   stipulation   in   the 
"engagements  interchanged  on  the   crea- 
"tion  of  the  tenure."     Then,   by  section 
II,  the  effect  of  such  a  sale  is  stated  as  fol- 
lows :    '*  It  is  hereby  declared  that  any  talook 

or  saleable  tenure  that  may  be  disposed  of 

at  a  public  sale  under  the  rules  o^  this  Regu- 
"  lation  for  arrears  of  rent  due  on  account  of 
"it  is  sold  free  from  all  incumbrances  that 
"may  have  accrued  upon  it  by  act  of  the 
"  defaulting  proprietor,  his  representatives 
"or  assignees,  unless  the  right  of  making 
"  such  incumbrances  shall  have  been  expressly 
"vested  in  the  holder  by  a  stipulation  to 
"that  effect  in  the  written  engagements 
"  under  which  the  said  talook  may  have  been 
"  held." 

It  appears  therefore  to  their  Lordships 
that  this  was  the  sale  of  a  talook  transfer- 
able by  sale,  and  upon  which  the  right  to 
sell  for  arrears  of  rent  was  reserved  in  the 
engagements  entered  into  by  the  parties. 
Consequently,  according  to  the  effect  of  sec- 
tion 105  of  Act  X.  of  1859  and  sections  8 
and  II  of  Regulation  VIII.  of  4819,  and 
probably  alsoof  Regulation  I.  of  1 820,  the  effect 
of  the  sale  of  the  putnee  talook  was  tO  destroy 
all  incumbrances  which  had  been  cre.:^ted  by 
the  putneedar,  and  consequently  to  destroy 
the  particular  incumbrance  which  is  men- 
tioilfed  in  the  plaint  in  this  suit,  namely,  the 
dur-putnee  of  the  plaintiff. 

Their  Lordships,  therefore,  think  that  the 
suit  was  not  maintainable,  and  that  the 
learned  Judges  of  the  High  Court  did  not 
probably  give  sufficient  effect  to  the  recital 
of  the  preamble  of  Regulation  VIII.  of  1819 
apd  the  enactments  of  that  Regulation,  in 
holding  that  it  did  not  appear  that  the  putnee 
was  a  tenure  upon  which  the  right  to  sell 
for  arrears  of  rent  had  been  reserved  by  the 
contract  of  the  parties. 

Under  these  circumstances,  it  appears  to 
their  Lordships  that  the  decision  of  the  High 
Court  was  not  correct,  and  they  will  there- 
fore humbly  recommend  Her  Majesty  to 
reverse  that  decision,  and  to  affirm  the  deci- 
sion of  the  Princip'al  Sudder  Ameen,  widi 
the  costs  of  this  appeal.  * 
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•      The  9th  March  1874. 

Present  : 

The  Hon'ble  C.  Pontifex  and  E.  G.  Birch,   \ 

Judges.  ! 

Remand'^Appeal— Putnee  Sale— Reg^ulatiotr 
VIII.  of  18x9,  8.  zz— Rent-suit— Jurisdiction. 

Case  No.  881  of  1873. 

Special  Appeals  from  a  decision  passed  by 
the  jfudicial  Commissioner  of  Chota 
Nagpore,  dated  the  21st  January  iSyj, 
reversing  a  decision  of  the  Deputy 
Commissioner  of  Maunhhoom^  dated  the 
6th  July  i8y2, 

Magaram  Ojha  and  others  (Defendants), 

Appellants^ 

versus 

Rajah  Nilmonee  Singh  Deo  (Plaintiff), 

Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

Baioo  Bhowanee  Churn  Dutt  for 
.    ^  Respondent. 

The  omission  of  a  party  to  prefer  an  appeal  agfainst 
an  order  of  remand  dcjcs  not  preclude  him  from  ques- 
tioning: its  leg^ality  when  it  comes  up  in  special  appeal 
from  the  subsequent  decision  passed  after  remand. 

The  purchaser  at  a  putnee  sale  is  not  empowered 
to  collect  rent  at  a  higher  rate  than  was  demandable 
by  his  predecessor  without  establishing  his  right  to  do 
80  by  a  regular  suit. 

In  a  suit  by  such  purchaser  to  recover  arrears  of  rent, 
where  the  issue  framed  was  simply  from  whom,  and  to 
whatcxtent,  could  plaintiff  recover  rent,  the  first  Court 
was  held  to  have  done  wrong  in  expressing  an  t  pinion 
that  notice  should  have  been  issued  under  Act  X  of 
1859*  s.  13. 

Birch,  J,~lLWt.  plaintiffs  sued  to  obtain 
arrears  of  rent  from  the  defendants  for  pait 
of  1274  and  the  whole  of  1275  and  1276 
at  a  yearly  rent  of  Rs.  210-8-11.  The 
defendants  who  appeared  pleaded  that  they 
held  their  tenure  at  a  fixed  quii-rent  of 
Rs.  88-1,  and  produced  a  copy  of  a  judgment 
In  a  suit  for  the  rent  of  1267,  Jn  which,  as 


between  them  and  the  putnee  talookd; 
was  declared  that  the  rent  payable  by 
was  Sicca  Rs.  82-10.  equal  to  Corop: 
Rs.  88.  The  Deputy  Commissioner 
that  the  defendants'  plea  was  made  good/ 
gave  the  plaintiff  a  decree  for  the 
admitted  by  the  defendants  who  hadap] 
Against  those  who  had  not  appeared, 
eX'parte  decree  for  the  amount  claimed 
the  plaintiff  was  passed.  Upon  an  a] 
being  preferred  to  the  Judicial  Commissi 
he  remanded  the  case,  as  he  considered 
there  was  not  sufficient  evidence  to  en 
him  to  determine  whether  the  jumma 
Rs.  2 10-8- 1 1  as  alleged  by  the  plaintiff, 
Rs.  88- 1  as  alleged  by  the  defend; 
Upon  remand,  no  further  evidence 
adduced,  and  the  Deputy  Commissi 
affirmed  his  former  decision. .  An  appeal 
again  preferred  \p  the  Judicial  Commiss2< 
and  he  reversed  the  decision  of  the  1< 
Court,  and  gave  the  plaintiff  a  decree  fc 
full  amount  claimed,  with  costs  and  int< 

Against  that  decision  the  special  appi 
preferred,    and    it   is    contended     that 
Judicial  Commissioner's  order  of  remand 
illegal,  and  ought  to  be  set  aside  ;  and  fun] 
that  his  judgment,  reversing  the  order  of 
Deputy  Commissioner  passed  on  remai 
based  on  an  erroneous  interpretation  of 
law. 

We  think  that  the  objection  to  the  rems 
order  can  be  entertained  now.     It   is 
that  the  special  appellants  might  have 
ferred  a  special  appeal  to  this  Coart  a| 
the  order  of  remand,  but  we  are  not  pre] 
to  say  that  their  omission  to  prefer  an  ap] 
against   that    order    precludes    them    fi 
questioning  its  legality,  when  the  case 
up  in  special  appeal  from  the  subseqi 
decision  passed  after  remand. 

The  Judicial  Commissioner  was.  we  tl 
wrong  in  law  in  remanding  the  case,  as 
did,  by  his  order  of  the  30th  January  i8j 
Section  352  expressly  limits  the  power 
the  Appellate  Court  to  remand,  and  saystt 
it  is  not  competent  to  remand  a  case  forj 
second  decision,  except  as  provided  by  sect 
351.  The  provisions  of  the  latter  se< 
cannot  apply  in  itiis  case,  as  it  is  appat 
that  the  lower  Court  went  into  evider 
upon  the  whole  case,  and  did  not  dispose^ 
it  in  the  first  trial  upon  any  preliminar}' 
It  investigated  the  merits  of  the  case, 
passed  its  judgment  upon  the  evidence, 
being  so.  the  Judicial  Commissioner  was 
authorized  to  remand  the  case. 

In  the  judgment  containing  the  order 
remand,  the  Judicial  Commissioner  has  hel 
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le  plaintiff  by  his  re-purchase  of  the 
he  bad  granted  in  putnee  to  Unnoda 
id  reverted  ipso  facto  to  the   position 
as  proprietor,  and  is  entitled  to  recover 
[from  the   tenants   at  the  rate  he  was 
log  when  he  granted  the  putnee  with- 
{ference  to  the  amount  realized  by  the 
idar  in  the  interim.     Clauses  i  and  3  of 
II,  Regulation   VIII.  of   1819,  are 
^as  vesting   tbe   purchaser  with  such 
.    We  think  that .t he  section  quoted 
bear  the  interpretation  put  upon   it, 
lat  there  is  no  provision  in  the  putnee- 
kich  gives  the  purchaser  at  a  putnee- 
le  power  to  collect  rent  at  a  higher 
m  was  demandable  by  his  predecessor 
establishing  his  right  so  to  do.     The 
luse  expressly  provides  that  engage- 
entered  into  by  a  putneedar  with  ryots 
certain  defined  rights  shall    not    be 
lied  by  a  purchaser  at  a  putnee-sale 
ft  by  a  regular  suit,  clearly  showing  that 
iinee-law  does  not  give  a  purchaser  the 
)rdinary  power  the   Judicial    Commis- 
assumes  it  to  give.     Such  a  purchaser 
iin  a  suit  for   arrears  of  rent,  demand 
what  was  payable  to  his  predecessor, 
he  establishes  his  right  to  change  the 
^^ement  previously  subsisting.  - 
tking  to  the  form  of  the  suit  as  origin- 
l,and  the  simple  issue  framed  therein — 
whom  and  to  what  amount  can  the 
iff  recover  rent " — we   think   that  the 
ial  Commissioner  should  not,  in  the  order 
kand,  have  found  that  the  tenure  was  a 
^rajee  brahmittur   holding   at   a    fixed 
or  declared  that ''  this  is  not  a  case  in 
notice,  under  section  13,  Act  X.  of 
, could  issue."    All  that  could  be  decided 
suit  framed    as   this   was    would    be 
was  the   rent   payable   in    the    years 
liately  preceding  that  for  the  arrears  of 
the  suit  was    brought.     The   Deputy 
ilssioner  has  expressed  an  opinion  that 
should  have  been  issued  under  section 
kct  X.  of    1859.     That  expression  of 
might,  if  allowed  to  remain  unnoticed, 
lice    the    defendants    in    any    future 
ion.    While,     therefore,     we    are    of 
w   that    the    decrees  of   the   Judicial 
lissioner  is  wrong  in  law,  and  must  be 
side,  and   the    order   of    the    Deputy 
lissioner  restored,  we  must  express  our 
)Q  that  the  remark  in  the  judgment  of 
teputy  Commissioner  as  to  the  applica- 
'scction  13,  Act  X.  of  1859,  should  not 
•been  made,  and  must  not  be  considered 
^rmining  the  status  of  the  defendants 
we  appealed. 


We  reverse  the  order  of  the  JudiciJLl  Com- 
missioner, and  restore  that  of  the  Deputy 
Commissioner  to  the  extent  of  declaring  that 
the  sum  due  to  the  plaintiff  from  the  defend- 
ants who  have  appeared  is  Rs.  35-8-9.  We 
observe  that  an  ex-par  le  decree  has  been 
passed  against  the  owner  of  13^  annas  of 
the  village;  that  portion  of  the  decree 
remains  untouched. 

As  the  appellants  might  have  appealed 
against  the  order  of  remand,  and  by  so  doing 
stayed  further  proceedings,  we  think  that 
ihey  are  not  entitled  to  the  costs  of  this 
Court.  Each  party  must  bear  his  costs  in  this 
appeal. 


The  1 6th  March  1874. 
Present : 

The  Hon'ble  Sir  Richerd  Couch,  A7.,  Chiif 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Louis  S.  Jackson,  W.  Markby,  and  W. 
Ainslie,  Judges. 

£z-lakhirajdar*s  Right  to  Settlement-^Jurisdic- 

tion—Parties. 

Case  No.  882  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  28th  December  1872,  affirming  a 
decision  of  the  Subordinate  Judge  of  that 
District,  dated  the  ist  April  t8'j2, 

Mahomed  Israil  (Plaintiff),  Appellant, 

versus 

Mr.  J.  P.  Wise  (Defendant),  Respondent, 

Baboo  Gopal  Lall  Milter  for  Appellant. 

Mr,  J,  H,  A.  Branson  for  Respondent. 

Vi  a  suit  for  possession  of  land  by  adjudication  of  the 
rii^ht  to  settle,  where  plaintiff  alleges  that  he  is  the 
rightful  owner  of  the  lands  which  have  been  resumed 
by  the  Gfovernment,  but  that  the  defendant,  by  false 
alle^ration  of  ownership  and  ^f  possession,  induced 
the  Revenue  Authorities  to  enter  into  settlement  with 
him,  plaintiff  is  entitled  to  an  adjudication  of  his  right 
to  settlement. 

It  is  not  discretional  with  the  Collector,  under  such 
circumstances,  to  settle  the  lands  With  any  person  he 
pleases,  nor  is  such  settlement  final  as  regards  all 
claims :  * 

Held  (Markby,  J.,  expressing  no  opinion)  that»  in 
a  suit  like  the  present,  the  Governmentlought  to  be  made 
a  party. 
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This  cafe  was  referred  to  the  Full  Bench 
on  the  28th  August  iSyj  'by  Jackson 
and  Alitter,  jy»,  ivith  the  foUoiving 
remarks : — 

Jackson^  J, — The  decision  of  the  Lower 
Appellate  Court  in  this  case  is  based  on  the 
authority  of  the  decision  of  a  Division  Bench 
in  Special  Appeal  No.  1622  of  1867,  of  which 
the  original  judgment  has  not  been  reported,* 
but  the  ju<1gment  of  the  learned  Judges  upon 
an  application  for  review  is  printed  in 
10  W.  R  ,  page  296.  It  is  the  case  of  Phekoo 
Singh  and  others  against  the  Government  and 
others.  In  that  case  it  was  held  that  there 
was  nothing  in  the  Regulations  which  abso- 
lutely entitled  an  ex-lakhirajdar  to  the  set- 
tlement of  lands  resumed  by  the  Government 

•The  8th  June  1868. 

Present : 

The  Ilon'ble  H.  V.  Bayley  and  A.  G.  Macphersonj 

Case  No.  1622  of  1S67. 

Special  Appeal  from  a  decision  passed  by  the  fudge 
of  Gya,  dated  the  l8ih  April  lS6y,  reversing  a  de^ 
cision  of  the  Principal  Sudder  Ameen  of  that  Dis- 
trict y  dated  the  31st  'Jnly»ltS66. 

Phekoo  Singh  and  others  (Plaintiffs),  AppellantSy 

versus 

The  Government  and  Moharajah  Joy  Perkash  Sing^h 
and  others  (Defendants),  Respondents. 

Messrs.  R'  T.  Allan  and  R.  E.  Twidale  and  Baboos 
Onoocool  Chunder  Mookerjee  and  Kishcn  Succa 
Mookerjee  for  Appellants. 

Mr.  C,  Gregory  and  Baboo  Afutty  Lall  Mookerjee  for 

Respondents. 

Macpherson,  J. — It  ap|>ears  to  me  that  the  judg- 
ment of  the  lower  Court  is  right,  and  the  reasons 
which  led  roe  to  this  conclusion  are  substantiall|;  the 
same  as  those  given  by  Mr.  Justice  Norman  in  the  case 
of  Maharajah  Joy  Mungul  bingh  vs,  Tdkatt  Pokharun 
Singh  (7  W.  R.,  p.  465). 

The  circumstances  of  this  case  are  similar  to  the 
circumstances  of  that  case,  and  I  am  quite  prepared  to 
follow  the  decision  then  arrived  at,  and  think  that  this 
appeal  must  be  dismissed  with  costs. 

Bayley,  %—l  also  think  that,  for  the  reasons  given 
by  Mr.  Justice  Macpherson,  the  appeal  should  be 
dismissed  with  costs.  Under  Regulation  11.  of  ijftg 
the  Government  becomes  the  actual  proprietor  to  the 
resumed  mehal,  just  as  much  as  it  would  do  in  the  case 
of  an  escheat  of  a  Government  purchased  mehal. 

It  is  true  that  the  Legislature  has  given  the  Govern- 
ment the  power  to  confer  certain  privileges  on  the 
ex-lakhirajdar  and  others.  But  there  is  no  law  that  I 
am  aware  of  enacted  that  Government  is  bound,  in  all 
cases  and  under  all  circumstances,  to  divest  itself  of  all 
proprietary  right,  or  to  preclude  itself  from  making 
such  arrangements  as  it  made  in  this  case  with  refer- 
dhce  to  the  circumstances  and  position  of  the  parties. 

Ordbred  : — 
That  this  appeal  be  dismissed  with  costs. 


under  Regulation  II.  of  1819,  and  holdi 

view  of  the  law  the  learned  Judges  dii 

the  appeal,  carr}'ing  with  it  the  dism 

the  suit  of  the  plaintiffs.     In  the  jod 

first  delivered,  the  late  Mr.  Justice  Ba; 

whose  opinion  on  a  question  of  Revenue 

is   entitled   to   great   respect,    declares 

under  Regulation  II.  of  18 19,  "  the  Go 

ment  becomes  the  actual  proprietor  of 

resumed  mehal,  just  as  lAuch  as  xt  would 

in  the  case  of  an  Reheat  of  a  Govera 

purchased  mehal.''     Mr.  Justice  Macph 

coming  to  the  same  conclusion,  declared 

he  rested  his  decision  upon  the  reasons 

by  Mr.  Justice  Norman  in  the  case  of  Mi 

rajah  Joy  Mungul  Singh  vt.  Tekait  Pok^ 

Singh,   in   7   W.    R ,   page   465 ;    and 

the  review,  Mr.  Justice   Macpherson 

slated  that  his  reasons  had  been  stated  ia 

judgment  delivered  at   the   hearing  of 

appeal,  and  he  saw  no  reason  to  alter 

opinion  then  formed.     Now,  in    respect 

that  view  of  the  case,  it  appears  to  me, 

great  deference  to  the  opinion  of  the  1 

Judge,  that  the  circumstances  of  the 

the  7  W.  R.  were  very  different  from 

of  the  case  then  before  the  Coart.     Mr. 

lice  Norman  was  dealing,  as  he  unde 

it,  with  the  case  of  resumed  altumgha  mni 

mash  or  the  like,  which  is  a  resumption 

land  granted  either  for  service  purpostf 

as  a  recompense.     In  that   case  the 

might  fairly  be  held  to  return  to  the 

ment  which  granted  it.     In  this  case  l 

altogether  different.    But  the   judgmwl 

Mr.  Bayley  on  the  review  in  the  10  W. 

refers  to  Regulations  which  do  andoal 

bear  upon  this  point.    As  to  Regulation 

of  1793,  Mr.  Justice  Bayley  states  ttat»i 

his  opinion  there  is  nothing  in  the  tentts 

sections  7,  8,  or  17  which  provide  that 

ment  must,  as  a  matter  of  course,  be 

with  the  cx-lakhirajdar.    The   pleader 

the  respondent  before  us  to-day  admitted li 

he  was  not  prepared  to  support  the  d 

of  the  Division  Bench  on  which  the 

Appellate  Court  relied  in  this  case,  and 

seems  to  me,  as  at  present  advised,  that 

decision  is  not  one  which  can  be  sup[ 

It  appears  to  me  that,  under  Regulation  II 

181 9,  and  on  the  provisions  of  the  R  _ 

lions  of  1793,  which  have  been  refenedJ^' 

the  question  for  the  Revenue  Authorities  fc 

whether  or  not  the  land  in  question  oojltftO 

be  assessed  for  ihe  purpose  of  reveooe  to 

Government.    Of  course,  in  determiniagthat 

question,  the  Revenue  Authorities  arc  josli- 

fied  in  dealing,  and  must  necessarily  deai^; 

with  the  parties  whom  they  find  in  possessfon 
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he  land,  but  I  conceive  that  beyond  the 
paon  of  liabilUy  to  assessment,  which  is 
(By  within  the  decision  of  the  Revenue 
)M)rities,  the  question  of  proprietary  right 
I  with  the  Civil  Court,  and  that  a  party 
i  whom  settlement  is  not  made,  and  who 
i^ders  himself  entitled  to  settlement,  may 
^  a  suit  in  the  Civil  Court  to  have  his 
ft  to  settlement  declared.  This  being 
[.present  view  of  the  matter,  and  the 
(Btion  being  one  of  considerable  import- 
er which  at  any  rate  requires  a  fuller  and 
|e  aathoritative  decision,  I  think  this 
per  should  be  referred  to  the  Full  Bench. 
^t|aestion  will  be,  whether,  on  the  ailega- 
\  by  the  plaintiff  that  he  is  the  rightful 
ler  of  the  lands  which  have  been  resumed 
^e  Government,  but  that  the  defendant 
lalse  allegation  of  ownership  and  of  pos- 
ion  has  induced  the  Revenue  Authorities 
Iftter  into  settlement  with  him,  he  is  enti- 
\  to  an  adjudication  of  his  right  to  settle- 
K  or  whether  it  is  discretional  with  the 
lector  under  such  circumstances  to  settle 
[lands  with  any  person  he  pleases,  and 
I  settlement  is  final  as  regards  all  claims. 

Branson,  for  the  respondent,  being 
upon  first  by  the  Court,  submitted 
the  case  of  Phekoo  Singh  vs.  The  Gov- 
tent,  which  was  decided  by  the  late 
[  Justice  Bayley,  and  concurred  in 
lUr.  Justice   Macpherson,    reported    in 

Eeeklj  Reporter,  page  296,  was  a  correct 
on,  and  ought  to  be  followed  in  the  pre- 
\  instance. 

r 
I 

h  that  case  it  was  h^ld  that  there  was 
nag  in  the  Regulations  which  absolntely 
ikd  an  ex-lakbirajdar  to  the  settlement 
huids  resumed  by  the  Government  under 
lolation  II.  of  181 9.  In  the  case  of 
N^jah  Joy  Mungui  Singh  vs,  Tekait 
dmn  Singh,  the  same  thing  was  decided. 
i  Justice  Seton-Karr  in  page  467  says ; — 
(either  in  the  above  laws,  nor  in  any 
0ier,  do  we  find  any  provision  recogniz- 
K  the  absolute  and  indefeasible  right  of 
Jakhirajdar  or  jagheerdar  whose  lands 
M  been  resumed  to  the  settlement.  A 
iKietion  appears  to  have  been  vested  in 
l(  Government  to  deal  with  the  former 
mier  or  the  occupant,  as  it  might  think 
\i  and  though,  admittedly,  the  general' 
lie  of  the  Revenue  Authorities  has  been 
lat  seulement  should  be  offered,  at  half 
imma,  to  the  rent-free  holder  or  jagheer- 
ir  whose  tenure  had  been  resumed,  it  is 
D^bere  shown  that  the  Revenue  Author-  I 
^  were  bound  to  recognize  that  right. 


"or  admit  the  old  proprietor  to  settlement 
"  under  all  circumstances  whatever." 

In  the  present  case,  therefore,  the  appel- 
lant is  not  entitled  to  an  adjudication  of  his 
right  to  settlement. 

Baboo  Gopal  Lall  Mitter,  for  the  appel- 
lant, was  not  called  upon. 

The  judgments  of  the  Full  Bench  were 
•  delivered  as  follows  : — 

Couch,  C,J, — {Kemp,  Jackson,  and  Ains- 
^^^^  77*  concurring). — I  think  the  first  branch 
of  the  question  must  be  answered  in  the  affirm- 
ative. If  we  look  at  the  scope  and  object 
of  these  Regulations,  I  do  not  see  how  it  could 
be  supposed  that  the  decision  in  a  suit  for 
assessment  would  do  anything  more  than 
affect  the  question  whether  the  land  was  to 
be  held  rent-free  or  not.  In  determining 
that  question  between  the  owner  or  occupier 
of  the  land  and  the  Government,  it  was  not 
intended  to  determine  any  rights  between 
parties  who  might  have  conflicting  claims  to 
hold  the  land. 

In  the  Sudder  Reports  of  1850,  page  407, 
this  appears  to  have  been'  decided.  The 
judgment  there  is  :  *•  In  this  case  the  right  of 
**  plaintiff  as  proprietor  has  been  admitted  by 
"  the  MoonsifiF,  on  proof  of  the  foreclosure  of 
"  the  mortgage,  previous  to  the  purchase  of 
"the  defendant,  with  whom  the  settlement 
"was  made  by  .the  Collector  in  virtue  of  his 
"  being  in  possession.  Both  Courts,  however, 
"on  the  precedent  of  Hur  Gobind  Ghose 
"(Summarj'  Decisions.  Sudder  Dewanny 
"Adawlut,  pp.  109-10-1 1-12)  have  consi- 
"dered  themselves  restricted  from  interfer- 
"ing  with  any  settlement  made  by  the 
"Revenue  Authorities,  and  therefore  dis- 
"missed  plaintiff's  claim. 

"In  this  opinion  both  Courts  have  mis- 
"  tdken  the  decision  in  the  precedent  cited. 
"  It  is  therein  recorded,  *  to  decide  on  the 
"question  of  assessment  is  peculiarly  the 
"province  of  the  Resumption  Courts;  to 
"  decide  on  the  question  of  proprietary  right 
"  is  peculiarly  the  province  of  the  Judicial 
"Courts.'  Thus,  in  the  case  of  a  suit  to 
'^  resume  a  lakhiraj  tenure,  the  Resumption 
"  Courts  would  pronounce  upon  the  validity 
"  or  invalidity  of  the  tenure ;  but  the  Civil 
"Courts  might  still  entertain  a  suit  between 
*' parties  claiming  the  proprietary  right,  and 
"desirous  of  being  admitted  to  enter  into 
•*the  settlement  with  Government."  This 
is  also  the  view  which  was  taken  by  Mr. 
Justice  Paul  in  the  case  in  16  Weekly 
Reporter,  page  35;  and  the  Judicial  Com- 
mittee of  the  Privy  Council  in  their  judg- 
ment in  Gunga  Gobind  Mundul  vs.  The  Col-* 
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lector  of  t4-Pergunnahs,  ii  Moore's  Indian 
Appeals,  page  358,*  distinctly  stale  this  to 
be  the  law.  In  that  judgment  it  is  said  : — 
**  If,  as  the  Government  contend,  these  lands 
"  were  rent-paying  lands,  the  title  of  the 
"  Government  was  simply  to  the  rent,  the 
''nature  of  which  was  that  of  a  jumma  or 
"tribute;  and  if  the  holders  of  these  lands 
"  asserted  then,  or  subsequently,  a  ground- 
"less  claim  to  hold  them  free  of  rent,  as 
"lakhiraj,  that  claim  would  not  destroy 
"  their  proprietary  right  in  the  lands  them- 
"selves,  but  simply  subject  their  owners  to 
"  liability  to  be  sued  in  a  resumption  suit, 
"the  object  of  which  is  not  to  obtain  a 
"forfeiture  of  the  lands,  but  to  have  a 
"  decree  against  the  alleged  rent-free  tenure, 
"  involving  the  measurement  and  assessment 
"of  the  lands,  and  the  liability  of  the  person 
"in  possession,  if  he  wishes  to  retain  posses- 
"sion,  to  pay  the  revenue  so  assessed." 
Therefore,  we  should  answer  the  first  part 
of  the  question  in  the  affirmative.  The 
question  is  put  in  such  a  way  that  the  first 
of  it  must  be  answered  in  the  affirmative 
and  the  second  in  the  negative. 

It  appears  to  me  that  there  has  been  an 
error  in  the  proceedings  in  holding  that 
the  Government  was  not  a  proper  party 
to  the  "suit.  The  Government  having 
-  given  a  lease  of  the  lands  to  another  person, 
;  it  was  proper  that  it  should  have  an  oppor- 
tunity of  showing  that  this  had  been  properly 
done.  If  the  Government  were  a  part)'  to 
the  suit,  the  person  who  got  the  lease  from 
the  Government  might  be  freed  from  liability 
upon  it.  Now  another  suit  will  be  necessary 
to  finaMy  decide  the  matters  between  these 
parlies,  as  the  Government  being  no  party  to 
this  suit  will  not  be  bound  by  the  decision  in 
it. 

The  decree  of  the  Lower  Appellate  Court 
must  be  reversed,  and  the  case  must  be 
remanded  to  that  Court  for  re-trial.  The 
defendant  is  in  possession  under  a  lease  from 
the  Government,  and  the  Government  should 
be  made  a  party  to  the  suit  in  order  that  (if 
it  is  clear  that  the  plaintiff  is  entitled  to  th^ 
lease)  the  defendant  Wise  may  be  released 
from  liability. 

Markby,  J. — Upon  the  point  referred  \ 
concur  in  the  judgment  delivered  by  the 
Chief  Justice.  Upon  the  question  whether 
in  a  suit  like  the  present  it  is  necessary  to 
make  Government  a  parly,  I  do  not  consider  it 
necessary  to  express  any  opinion,  as  that  point 
is  not  mentioned  in  the  order  of  reference 


•7  W.  R.  (P.  c.)2i. 


The  1 6th  March  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Mot 

Judges, 

Act  VIII.  of  1859,  8.  284  et  seq.— Ezecntioih 
Jarisdiction—Limitation. 

Case  No.  393  of  1873. 

Miscellaneous  Appeal  from  an '  order  pi 
by   the    Officiating    Judge    of  Pun 
dated  the  8th  September  /^7J,  re:Hn 
an   order    of  the    Moonsiff   of  Kisl 
gunge,  dated  the  8th  July  iSyj, 

LootfooUah  (Judgment-debtor),  Appelk 

versus 

Keerut  Chund  (Decree-holder),  Rtspom 

Moonshees  Mahomed  JTusoof  djud  Abi 
Baree  for  Appellants. 

Baboo  Door g a  Mohun  Doss  for 
Respondent. 

The  Court  to  which,  under  Act  VIII.  of  1S591  s. 
and  the  following  se^ions,  a  decree  is  tran^erredj 
the  purpose  ^  lieingf  executed,  does  not  thereby  acq 
a  jurisdiction  to  entertain  and  determine  a  question^ 
reg^ard  to  limitation  or  otherwise  which  arose  br'^ 
the  parties  antecedent  to  the  date  of  transfer. 

Where  such  transfer  is  made  without  the  klt)i 
of  the  judgment-debtor,  his  remedy  is  to  apply  to 
Court  to  which  the  decree  has  been  transferred  toi 
proceedings  until  he  can  gfo  to  the  original  Court  for] 
full  remedy. 

Phear,  J.—Wf,  do  not  think  that  in 
case,  we  ought  on  special  appeal  to  intei 
with  the  decision  of  the  Lower  App< 
Court,  because  it  appears  to  us  that  it  is 
effect  right.     At  the  same  time  we  feel 
we  ought  to  say  that  in  our  judgment 
the  Lower  Appellate  Court  and  the  Conrt 
the  Moonsiff  of  Kishengunge  were  wrong 
entertaining  and  determining  the  ob}( 
which   the   judgment-debtor    made   to 
execution  of  the  transferred  decree. 

We  are  informed,  for  the  fact  does 
appear  in  the  judgments  of  cither  of 
lower  Courts  which  have  come  up  to 
that  the  decree  or  order  which  is  sought  ^ 
this  case  to  be  enforced  was  passed  by  t« 
Moonsiff *s  Cour^  of  Purneah.  The  origiH 
decree-holder  was  one  Aughori  Biswas, 
the  dale  of  the  decree  was  the  i9ih  Ft 
ary  1864.  Some  years  after  this  ^^ 
namely,  in  February  1871,  one  Hisaroi 
purchased  the  decree  from  Aughori  Biswj 
and  got  his  name  substituted  for  that 
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Ighori  as   decree-holder,   or   at   any  rate 

pde  an  application  to  the  Parneah  Court 

\  that  purpose  and  also  for  realization  of 

decree.    He  did  not  succeed  in  realizing 

decree;   there   is   perhaps  some  doubt 

er  he  ever  seriously  attempted  to  do  so 

t    And  he  in  his  turn  sold  the  decree 

the  present   respondent   before   us,   one 

I    Chund ;     and     eventually     Keerut 

jbnd  obtained  an  order  from  the  Moonsiff 

Pomeah  to   transfer^  the   decree  to  the 

osiff   of    Kishengunge    for    execution. 

the  case  came  in  this  way  into  the 

siff's  Court  of  Kishengunge  for  execu- 

the  judgment-debtor  objected  that  it 

barred.    And  the  Moonsiff  of  Kishen- 

e  sustained    his    objection.     But    on 

preferred  by  Keerut  Chund  to  the 

e,  the  objection  \fas  overruled  by  the 

CDt  which  is  now  speciallv  appealed 

to  this  Court. 

fe  have  lately  had  occasion  to  express 
views  with  regard  to  the  scope  of  sec- 
284  and  the  following  sections  of  the 

Procedure  Code,*  and  to  show  that  in 
^judgment  the  Court  to  which  a  decree 
ider  those  sections  transferred  for  the 

\t  of  being  executed,  does  not  thereby 
tfrea  jarisdiction  to  entertain  and  deter- 

a  qaestion  with  regard  to  limitation  or 

rise  which  arose  between  the  parlies 

idcnt    to    the    date    of    transfer.     By 

)n   287,    merely    "the    copy    of    any 

:ree,  or  of  any  order  for  e.tecuiion  when 

5d  in  the  Court  to  which  it  shall  have 

transferred  for  the  purpose  of  being 

ited  as  aforesaid,  shall  for  such  pur- 
have  the  same  effect  as  a  decree  or 

Jr  for  execution  made  by  such  Court." 

under  the  terms  of  these  sections 
)g  more  than  a  copy  of  the  decree  or 

for  execution,  together  with  a  cerlifi- 
[«f  how  much  is  due  from  the  judgment- 
")rto  the  judgment- creditor,  ought  to  go 

Court  which  is  called  upon  to  execute 
tecree  in  this  manner.     And  if  nothing 

than  these  materials  were  sent,  it  is 
»us  that  the  Court  would  have  no  means 
itertaining  and  determining  the  question 

rests  upon  the  proceedings  which  had 

red  previously  to  the  transfer  of  the 

And  section  290  provides  for  any 

ivcnience  or  injustice  which  might  as  a 

luence  of  this  accrue  to  the  judgment- 
tor,  by  enacting  that  "the  Court  to 
')h  such  application  is  made  may,  upon 
and  sufficient  cause  being  shown,  stay 

•  Ante,  page  292, 


"  the  execution  of  the  decree  for  i  reason- 
"able  lime,  to  enable  the  defendant  10  apply 
"to  the  Court  by  which  the  decree  was 
"passed,  or  to  any  Court  having  appellate 
"jurisdiction  in  respect  of  the  decree  or  the 
**  execulioik  thereof,  for  an  order  to  stay  the 
"  execution,  or  for  any  other  order  relating 
"to  the  decree  or  the  execution  thereof, 
•*  which  such  Court  of  first  instance  or 
"  Court  of  appeal  might  have  made,  if  execu- 
"  tion  had  been  issued  by  such  Court  of  first 
"  instance,  or  if  application  had  been  made 
"  to  such  Court.*  *  " 

For  instance,  as  has  been  in  the  argument 
before  us  represented  to  have  occurred  in 
the  present  case,  it  might  happen  that  the 
judgment-creditor  or  his  representative  had 
obtained  a  transfer  of  the  decree  for  execu- 
tion to  a  foreign  Court  without  causing  any 
notice  whatever  of  his  claim  or  of  his  inten- 
tion of  asking  for  the  transfer  to  be  given  to 
the- judgment-debtor;  and  it  might  further 
happen  that  the  judgment-debtor  would  for 
the  first  time,  after  the  transfer  of  the 
decree,  discover  that  proceedings  in  execu- 
tion were  being  taken  against  him  which 
had  been  long  ago  barred  by  process  of  time, 
or  for  any  other  sufficient  cause :  section 
290  in  such  a  case  provides  the  very  remedy 
which  the  judgment-debtor  wants  by  en- 
abling the  Court  to  which  the  decree  has  been 
transferred,  on  his  representation  and  on  the 
facts  being  made  apparent  by  him,  to  stay 
the  execution  until  he  can  go  to  the  original 
Court  for  his  full  remedy. 

If  there  is  any  foundation  for  the  argu- 
ment which  has  been  preferred  to  lis  by  the 
judgment-debtor,  he  ought  to  have  asCed  the 
Moonsiff  of  Kishengunge  to  stay  proceeaings 
in  cyder  that  he  might  go  to  the  Moonsiff  of 
Purneah  for  his  remedy.  But  if  he  did  not  ' 
take  a  step  of  this  kind,  or  make  an  objection 
to  this  effect,  then  the  Moonsiff  of  Kishen- 
gunge had  no  alternative  but  to  execute  the 
copy  decree  which  came  to  him  under  the 
authority  of  the  Moonsiff  of  Purneah,  and 
the  order  for  execution,  if  there  was  any, 
which  the  Purneah  Moonsiff  sent  to  him. 
He  ought  not,  upon  the  footing  of  the  copy 
decree,  to  have  proceeded  to  inquire  into  the 
state  of  the  facts  between  the  parties  antece- 
dent to  the  date  of  transfer.  And  the  same 
would  be  the  case  with  the  Judi<e.  But  in 
fact  the  Judge  has  passed  a  judgment  which 
amounts  to  refusing  to  go  behind  that  date. 
He  has  directed  that  execution  should  issue. 
For  this  reason  we  t^ink  that  we  ought  not 
to  interfere. 

The  appeal  must  be  dismissed  with  costs. 
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%   The  1 6th  March  1874. 

Present : 

'      The  Hon'ble  E.  G.  Birch,  Judge. 
Ejectment— Notice. 
Case  No.  1446  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore»  dated  the  8th 
February  i8yj,  affirming  a  decision  of 
the  Moonsiff  of  lumlook^  dated  the  28th 
November  i8j2> 

Komnl  Sangath  (Defendant),  Appellant, 

versus 
Romanath  Gossamee  (Plaintiff),  Respondent, 

Baboo  Kalee  Kishen  Sen  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondent. 

« 

QvuBre* — Can  a  zemindar  eject  a  ryot  not  having  a 
rigfnt  of  occupancy  without  giving  any  notice? 

It  is  contended  in  special  appeal  in 
this  case  that  the  Judge  has-  not  adjudi- 
cated upon  an  important  point  raised 
before  the  Moonsiff,  namely,  as  to  whether 
notice  had  been  given  to  the  defendant  to 
quit  the  tenure.  Upon  this  point  the 
Moonsiff  says  in  his  judgment : — '*  Notice  has 
been  given  him  (that  is,  the  defendant),  and 
he  must  quit  at  the  bidding  of  the  plaintiff." 
It  has  been  said  here  that  this  point  was  not 
pressed  before  the  District  Judge,  but  I  find 
that  this  objection  was  raided  to  this  finding 
of  the  Moonsiff  in  the  grounds  of  appeal. 
The  Jftdge  states  in  his  judgment  that  "  the 
zemindar  has  the  power  to  eject  a  non  occu- 
pant ryot  of  this  description  even  if  tjiere 
was  no  arrear  at  all."  What  the  Judge  had 
to  consider  and  determine  first  of  all  was 
whether  the  notice  had  been  given,  and 
within  a  sufficient  lime.  As  it  appears  to 
me  that  the  Judge  has  not  considered  this 
point,  I  am  compelled  to  remand  this  case. 
As  the  case  now  stands,  I  am  not  in  a  position 
to  say  whether  I  can  support  the  dictum  of 
the  Judge  that  the  zemindar  can  eject  any 
ryot  not  having  a  right  of  occupancy  without 
giving  any  notice.  The  consideration  of 
that  point  must,  if  it  become  necessary,  be 
deferred  until  there  is  a  finding  by  the  Judge 
upon  the  point  whether  the  notice  was  duly 
served  in  this  case,  and  whether  such  notice 
vas  sufficient. 
The  case  will,  therefore,  be  remanded  to 
^.  the  Lower  Appellate  Court,  and  the  costs 
will  abide  the  ultimate  result. 


The  17th  March  1874. 

Present: 

The  Hon'ble  W.  Markby  and  E.  G. 

Judges. 

Admiwion  by  Vakeel 

Case  No.  1324  of  1873. 

Special  Appeal  from  a  decision  passd 
the  Judge  of  Midnapore^  dated  lit 
April  187J,  reversing  a  decision  rf 
Moonsiff  of  that  District^  dated  the 
December  s8ji. 

Sreematty  Dossee  (Plaintiff),  Appell 

versus 
Pitambur  Pandah  (Defendant),  Res^ 

Mr.  G.  Gregory  and  Baboo  Bhowemt\ 
Churn  Dutt  for  Appellant 

Baboos  Rash  Beharee  Ghose  and  Bh 
Chunder  Banerjee  for  Respondent 

A  distinct  admission  of  liability  made  by  a 
who  represented  the  defendant,  and  whose  ant 
was    not  questioned,   was    HBLD  to  be  snC 
warrant  a  decree  in  favour  of  the  plaintiff. 

Markby,  J. —  Is  this  case  we  think 
the  judgment  of  the  Lower  Appellate 
must    be    reversed.     It    appears  from 
judgment    of    the  Moonsiff  that  upon 
admission  having  been  made  by  the 
of    the    only    defendant    who  resisted 
plaintiffs  claim,  he  considered  that  all 
tention  was  at  an  end ;  and  that  the 
must  be  given  for  the  amount  claimed. 
Judge  says  as  to  that  that  the  admissiosj 
the  vakeel  which  is  referred  to  by  the 
Court  is  not  an  admission  of  liabilitr. 
have  the  admission  before  us  which 
writins^,  and  feel  compelled  to  say  tbatj 
consider  that  it  is  a  distinct  admissic 
liability,  and  the  circumstances  under  wl 
the  admission  was  made  make  that  perfe 
clear ;  because  the  admission  was  madtj 
consequence   of   a  summons  issued  at 
instance  of  the  plaintiff  to  this  verydef 
ant    to    come    into    the    Cotirt  and 
evidence.     We  think  that  the  vakeel 
represented  this  defendant,  and  whose  ant 
ity  has  in  fact  never  been  questioned, 
made   an  admission  of  liability;  and 
upon  that  admission  the  suit  was 
decreed  by  the  first  Court    In  this  tie*^ 
the  case,  we  think  it  unnecessary  to  go 
the    evidence    as    to  the    legality  of 
demand.    The  demand  was  not  ilkpL 
the  sense  of  being  one  which  is  pi 
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law.  The  liability  of  ihe  parties  would 
>end  upon  the  arrangement  entered  into 
nreen  themselves,  and  that  is  covered  by 
Ij  admission  made  by  the  vakeel.  Mr. 
igory  admits,  however,  that  the  plaintiff 
BOt  entitled  to  recover  the  whole  of  the 
scss  pooibundi  against  this  sharer  alone ; 
f  can  only  recover  that  which  has  been 
id  by  her  on  behalf  of  this  defendant, 
pely,  144  rupees  4  annas  10  gundas,  with 
jtresi  at  6  per  cent^  from  the  date  of 
Nnent  to  the  date  of  realization. 
JThe  plaintiff  will  get  a  decree  accordingly, 
I  she  will  also  get  her  costs  of  this  appeal 
B  of  f  he  Lower  Appellate  Court. 


f 


The  19th  February  1874. 

Present : 

Honble  J.  B.  Phear  and  G.'G.  Morris, 

Judges. 

itc  Court— Issues— Lotbundee— Second- 
ary Evidence. 

Case  No.  1049  of  1873. 

dal  Appeal  from  a  decision  passed  by  ihe 
Xddiiional  ^Subordinate  Judge  of  Sarun, 
'  led  ihe   4th  March    187 j,  reversing  a 

Hsion    of  the  Moonsiff  of  that  District, 

fed  the  2nd  August  i8y2, 

issamut  Ustoorun  (Plaintiff),  Appellant, 

versus 

\o  Mohun  Lall  (one  of  the  Defendants), 
Respondent. 

taboo  Doorga  Doss  Dutt  for  Appellant. 

Mr.  R.  E.  Twidale  for  Respondent. 

Lower  Appellate  Court  is  not  justified  in  deter- 
r  an  appeal  upon  an  issue  which  was  not  raised 
sn  Che  parties  in  the  Court  oi  first  instance. 
tbundee  cannot  be  accepted  as  secondary  evidence 
\ol  the  certificate  of  sale,  unless  the  absence  of  the 
«e  is  sufficiently  accounted  for,  and  no  better 
than  the  lotbundee  can  be  produced. 

^.kear,  X— We  think  in  this  case  that,  if 

view  ot  the  facts  expressed  by  the  Sub- 

ite  Judge  be  taken  tQ  be  the  true  view, 

the   decision  of  the   Lower   Appellate 

is  a  perfectly  good  decision.     In  other 

b,    if  the  plaintiff,  after  having  bought 

iproperiy  which  is  the  subject  of  suit  at 

Piirstexecuiion-sale,  had  herself,  in  further 

itioa  of   the  decree,   caused    the   same 

rrty   to   be   set   up   for   sale,    and   the 

idant  had  bought  it  at   ihat   sale,   she 

Id  be  estopped  irom  seeking  to  recover 

VoL  XXI* 


this  property  from  the  defendant  fpon  the 
footing  of  her  own  prior  tide  by  purchase* 
For,  by  putting  up  the  property  for  sale  iri 
execution  of  the  decree  which  she  hsfd 
obtained  against  Lalljee,  she  represented 
that  it  was  his  property  liable  to  be  taken  in 
execution  under  the  decree  which  she  had 
obtained  against  him,  and  she  ought,  there- 
fc)re,  to  be  prevented  from  afterwards  saying 
that  that  representation  was  wrong. 

But  we  find  that  there  was  no  issue  upon 
this  point  raised  in  either  of  the  lower 
Courts.  And,  perhaps,  in  consequence  of  its 
not  haviu;;  been  raised,  the  best  evidence 
available  for  the  determination  of  the  issue 
was  not,  before  the  Court.  The  defendant 
did  not  in  the  first  Court,  or  at  any  time 
during  the  trial,  allege  that  this  property, 
which  the  plaintiff  is  now  seeking  to  recover, 
is  the  same  property  as  that  which  she  had 
caused  to  be  sold  under  the  second  execution- 
sale.  If  he  had  made  this  allegation,  and  an 
issue  had  been  duly  raised  upon  it,  then,  in 
order  to  establish  the  afiirmative  of  it,  he 
would  have  been  obliged  to  put  into  Court 
the  certificate  of  sale  which  was  his  title- 
deed.  We  need  hardly  say  that  the  lotbundee 
would  not  be  accepted  as  secondary  evidence 
in  lieu  of  the  certificate  of  sale,  unless  the 
absence  of  the  certificate  of  sale  was 
sufidciently  accounted  for,  and  no  better 
evidence  than  the  lotbundee  could  be  pro- 
duced. 

We  think  that  the  Subordinate  Judge  wa,s 
wrong  in  determining  the  appeal  which  was 
before  him  upon  an  issue  which  had  not 
been  raised  between  the  parties  in  the  Couit 
below.  And  having  regard  to  the  na(Kire  of 
the  evidence  upon  which  he  determined  it, 
we  are  quite  unable  to  judge  whether  he  has 
even  come  to  a  probably  correct  view  of  .the 
facts  relevant  to  this  issue.  It  is  quite 
possible,  so  far  as  the  terms  of  the  lotbundee 
go,  that  the  property,  or  rather  the  share  of 
the  property  which  was  sold  on  the  occasion: 
of  the  secund  auction-sale,  was  the  other  half' 
of  the  property,  and  not  the  half  which  the 
p^intiff  herself  had  first  bought,  and  which 
she  seeks  to  recover  in  this  suit.  But, 
however  this  may  be,  we  express  no  opinion- 
on  the  point. 

For  the  reasons  which  have  already  been 
mentioned,  we  think  that  the  decision  of  the 
Lower  Appellate  Court  is  bad,  and  must  be 
reversed,  and  the  case  must  be  remanded  to 
that  Cojrt  for  re-trial. 

The  costs  will  abide  the  event. 

We  may  add  that,  if  the  Subordinate  Judge 
is  of  opinion  that,  this  issue  does  properly'  '^ 
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arise  aplon  the  plaint  and  the  written  state- 
ment, and  that  it  ought  to  have  been  framed 
between  the  parties  by  the  first  Court,  then 
h*e  has  the  power  of  directing  the  first  Court 
to  try  that  issue  under  section  354. 


The  5ih  March  1874 


Present  : 


The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

ReU|:ioiM  Endowmeat — ReYeratonary  Rig^htft— 
Legal  Neceasity<-In¥alid  ConvejaDce. 

Case  No.  777  of  1873. 

Special  Appeal  from  a  decision  passed  by 
Ike  (Jfficialing  Additional  Judge  of 
Tirhooi,  dated  the  yth  January  i8yj. 
modifying  a  decision  of  the  Sudder 
Moonsiff  of  MozufferporCy  dated  the 
Stst  July  1S72. 

Joy  Lall  Tewaree  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Gossain.  Bhoobun  Geer  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Bahoos  Kalee  Prosunno  Dutt,  Hem  Chunder 
Bart&jee,  and  Chunder  Madhuh  Ghose 
for  Appellants. 

Mr,  R,  E.  Twidale  and  Baboo  Nil  Madhub 
Bose  for  Respondents. 

In  a  suit  to  set  aside  the  sale  of  property  belong-incf  to 
a  feligious  endowinent,  the  Moonsiff  ^a\re  plaintiff  a 
dtcree  in  favour  of  his  reversionary  rights,  declaring 
that  the  conveyance  should  not  operate  adversely  to 
him  to  the  extent  of  such  portion  as  was  sold  to  meet 
pressing  debts  and  necessities  of  the  muth  :  « 

Held  that  such  a  decree  was  erroneous,  as  the  trans- 
action oi  sale  was  one  and  indivisible.  If  the  sale  was 
valid,  plaintiff  was  not  entitled  to  have  it  set  aside  to  any 
extent ;  but,  if  the  conveyance  was  not  operative  againsi 
the  plaintiff,  it  should  have  been  set  aside  in  its  entirety 
either  absolute!]^  or  upon  condition  that  plaintiff  should 
repay  such  portion  of  the  consideration- money  as  had 
been  rightly  advanced : 

Held  that  the  plaintiff  had  no  right  to  sue  the  pur- 
chaser of  the  property,  unless  he  could  show  he  had  a 
ril^ht  in  the  property,  and  that  the  conveyance  on  which 
he  sued  did  not  pass  to  him  an*^  right,  present  or  rever- 
^  sionary,  in  the  property,  as  his  suit  should  have  been 
^jtmissed. 


Phear ^  J. — ^Thk  plaimlff  brings  thii 
against  one  Mohnnt  Hunooman  Gcer, 
minated  defendant  ist  party,  and 
other  persons  denominated  defendants! 
party,  in  order  to  have  a  sale  of 
property,  which  the  defendant  ist  partjr 
soki  to  the  defendants  2nd  party,  set 

The  plaintiff  alleges  that  this  pi 
together  with  other  property,  was 
Mohunt  Irorit  Geer,  the  goorooandai 
of  the  plaintiff;  th&t  the  said  mohatt 
during  his  lifetime,  appointed  the 
as  his  chela  and  heir  according  to  the 
and  practice  prevalent  among  the 
mohunts ;  that,  after  the  death  of  the 
gooroo,    which    took    place    on    the 
Sawun  1275  Fuslee,  the  plaintiff,  beii 
chela   and    legal   and   rightful  heir  of! 
deceased  mohunt,  filed  a  petition,  andcrj 
XXVII.  of  i860,  for  obtaining  a  certif 
of  heirship,  but  was  opposed  in  this 
cation- by  the  defendant  ist  party,  them 
of  the  deceased  mohunt ;  that  in  consec 
of  this  opposition  to  his  claim  for  a 
cate,  some  negotiations  took  place  beti 
them,  and  ultimately  a  deed  of  compi 
was  come  to  between  the  plaintiff  and' 
defendant    ist  party,  to  the  effect  that 
defendant  i  st  party  should  remain  in , 
sion  of  the  guddee  of  the  mohunt  duriogj 
term  of  his   life   without  wasting  any 
perty    belonging  to  the    muth,   while 
plaintiff  should  be  the  manager  of  the 
muth  during  the  lifetime  of  the  defend 
ist  party;  and  that,  after  the  death  vk 
defendant   tst    party,    the    plaintiff 
become  the  absolute  owner  of  all  the  real 
personal  properties  and  estate  ap| 
to  the  asthul  as  the  heir  of  his  de( 
gooroo. 

And  the  plaintiff  further  alleges  thai;] 
virtue  of  this  deed  of  compromise,  the  '  ' 
ant  ist  party  entered  upon  possession 
property  left  by  the  deceased  gooi 
the    plaintiff's    gooroo    and    ancestor, 
within  a  short  time  sold  an  8-aonas 
of  the  moazah  in  dispute  and  the  si 
other    mouzahs    belonging    to   the 
worth  Rs.  22,600 — which  is  entered  as 
sideration-money  ill  the  invalid  kabalas- 
ihe    defendants   2nd   party  and  other^ 
opposition  to  his  own  authority,  and 
to  the  conditions  laid  down  in  the  dc 
compromise,  and  thereby  injured  the 
the  plaintiff,  the  rightful  party:  ihatif^ 
disputed  property  is  an  ancestral  oiK» 
the  defendant  ist  party  is  a  person 
ing  no  authority,  and  he  obtained  , 
*  simply  with  the  consent  of  the  pW*^^ 
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^  by  no  means  authority  to  sell,  nor  were 

^feadanis  ind  party  justified  in  making 

purchase  io  the  face  of  the  plaintifiE's 

;  nor  does  there  appear  from  the  kaba- 

^of  the  purchasers     that    there  existed 

stringent  necessity ;  nor  was  there  any 

necessity  in  connection  with  the 

On  the  contrary,  the  property  yields 

s  income  fully  sufficient  to  meet  all 

required  for  feeding  travellers,  as 

as   requisite  and  vnecessary  expenses 

cted  with  the  said  muth.    And  there- 

the   plaintiff   maintains    that  the  sale 

by  the  defendant  ist  party  to  the 

ants  2nd  party  was  void,  and  on  that 

he   brings  this  suit  to  have  it  set 

need  not  read  the  defendant's  written 
It;  it  is  sufficient  to  say  that  it  had 
of  putting  the  plaintiff  to  the  proof 
case. 

MooQsiff  went  very  carefully  into  the 
ice  adduced  before  him,  and  arrived 
conclusion  that,  out  of  the  Rs.  9,500 
ideration-money  paid  by  the  defendants 
party  to  the  defendant  ist  party  for  the 
of  the  property  which  is  the  subject 
^aiit,    Rs.    4,040    were    needed    by    the 
lant  1st  party  for  the  purpose  of  meet- 
pressing  debts  and  necessities  of  the 
and    on    that    ground    he    was   of 
tliat  the  purchase  was  good  and  valid 
le  extent  of   Rs.   4,040  consideration- 
r,  and  bad  to  the  extent  of  the  remain- 
of   the   consideration- money.    In   this 
he  gave  a  decree  to  the  plaintiff  in  the 
ring  form :  **  That  a  modified  decree 
given  to  the  plaintiff  for  3-annas  2-pie 
rkrants  share  out  ol  the  property  in  dis- 
that    the   kabala  in    question    be 
red  not  prejudicial  to  the  plaintiff  when 
becomes  the  mohunt  after  the  death  of 
mnt  HuQooman  Geer,  and  be  amended 
respect  of  the  property  decreed." 
other  words,  he  made  a  declaration  in 
of  the  plaintiff's  supposed  reversionary 
that  this  kabala  should  not  operate 
rsely  to  him  to  the  extent  of  3-annas 
and  5-krants  share  out  of  the  property 
reyed.  • 

is  very  clear  that  this  decree  was  made 
a  misapprehension  of  the  rights  of  the 
tiff,  80  far  as  he  had  any  rights  resting 
the  facts  which  the  Moonstff  found. 
the  transaction  of  sale  was  one  and 
uble;  either  the    property   was   well 
red  by  the  defendant  ist  party  to  the 
sad  party,  or  it  was  not.    If  it 
(f«il  conveyed  and  the  sale  was  valid, 


then  the  plaintiff  was  not  entitlipd,  even 
assuming  that  he  had  such  reversionary 
rights  as  the  Moonsiff  supposed  he  had, 
to  have  the  sale  set  aside  to  any  extent 
whatever.  On  the  other  hand,  if  the 
conveyance  was  not  operative  as  against 
the  plaintiff  to  pass  a  valid  title  to  the  pro- 
perty which  was  the  subject  of  suit,  but  was 
one  which  the  plaintiff  was  entitled  to  ask 
to  have  set  aside,  it  should  have  been  set 
aside  in  its  entirety ;  although  it  would  in 
that  case  of  course  be  a  question  for  the 
Court  to  consider  whether  the  conveyance 
should  be  set  aside  absolutely,  or  only  set 
aside  upon  condition  that  the  plaintiff  should 
re-pay  either  the  whole  of  the  consideration- 
money  or  such  portion  of  the  consideration* 
money  as  the  Court  was  of  opinion  had 
been  properly  and  rightly  advanced  oa 
the  footing  of  it.  The  Moonsiff  appears 
to  have  neglected  this  side  of  the  case  alto- 
gether, and  to  have  been  led  to  pass  a  decree 
which  we  could  not  on  any  view  of  the  facts 
allow  to  remain  in  force. 

However,  on  appeal  against  this  decree, 
the  Judge  formed  the  opinion  from  the  evi- 
dence that  the  sale  of  the  property  by  the 
defendant  ist  party  to  the  defendants  2nd 
party  was,  as  against  the  plaintiff,  altogether 
a  fraudulent  and  collusive  transaction  ;  that 
there  had  been  no  consideration  paid  by  the 
defendants  2nd  party  to  the  defendant  1st 
party;  and  that  consequently  the  plaintiff 
was  entitled  to  have  the  sale  set  aside  alto- 
gether and  unconditionally. 

We  think  that  this  decree  is  also  wrong, 
even  if  the  Judge  was  right  in  the  view 
which  he  took  of  the  facts  of  purchase. 
We  have  already  read  so  much  of  the  plaint 
as  shows  the  ground  upon  which  the  plaintiff 
placed  his  right  of  action.  It  was  shortly 
this :  that  he  was  the  real  mohunt,  and  was 
owner  of  this  property  by  mohuntee  right 
as  the  chela  and  successor  of  the  deceased 
Imrit  Geer ;  but  that  for  reasons  which  he 
set  out  in  his  plaint  he  had  given  to  the 
defendants  ist  party  a  life-interest  in  the 
[property  subject  to  a  restraint  upon  alienation 
and  waste.  Now,  the  Judge  of  the  Lower 
Appellate  Court  has  very  rightly  held  that 
the  solehnama  upon  which  the  plaintiff 
relies  is  as  between  the  plaintiff  and  the 
defendant  ist  party  good  and  powerful  evi- 
dence in  the  case.  Indeed,  the  Judge  seems 
to  have  thought  that  it,  in  some  way  or  otlier, 
supplies  the  place  of  custom.  .He  says : 
''The  terms  of  th^  solehnama  were,  that 
**  he  (defendant  ist  party)  was  to  •  retain 
'  "  possession  of  the  entire  property  left  by' 
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"  Imrit  ^eer  for  his  life,  Bhoobun  Geer  (the 
'*  plaint!^)  acting  as  manager,  and  that  he, 
"  after  Hunooman  Geer's  death,  was  to  suc- 
"  ceed  to  the  mohuntship  and  the  property. 

*'  It  must  be  borne  in  mind  that,  until  the 
"  institution  of  these  cases,  no  objections 
'^  were  urged  against  the  solehnama.  It 
^'  was  accepted,  acted  upon,  and  became  the 
"  custom — the  rule  of  action  as  it  were  a 
"  It  is  therefore  now  indisputable,  and  plaint- 
•*  ifi's  reversionary  right  to  the  mohuntship 
**  unquestionable.  From  that  solehnama  he 
*'  is  undoubtedly  justified  in  instituting  the 
**  present  proceedings." 

The    words   in   the    foregoing    passage, 
"  became  the  custom — rule  of  action  as  it 
were/'   are  obscure,  but  whatever  be  their 
exact  meaning  or  force,  they  appear  to  indi- 
cate a  misapprehension  of  some  importance. 
No  doubt  the  solehnama,  a  deed  admittedly 
executed  by  the  plaintiff  and  the  defendant, 
was  quite  effective  as  between  these  two  per- 
sons to  support  such  rights  of  property  as  it 
purported  to  pass  to  either  the  one  or  the 
other.     But  it  could  not  in  any  way  supply 
the  place  of  *'  custom  "  as  evidence  of  the 
character,  or  the  incidents  of  the  dedicated 
property  so  far  as  other  persons  were  con- 
cerned with  it.     We  do  not  know  in  what 
way  "  custom — rule  of  action  '  could  have 
value  in  this  case,  except  as  evidence  of  the 
terms  of  the  original  dedication  of  the  pro- 
perty and  of  the  law  of  descent  or  succession 
dependent    thereon.     But,     if     the    Jud^^e 
referred  to  them  in  this  view,  then  certainly 
these   two    persons,   the   plaintiff    and    the 
defendant  ist  party,  could  not,  by  agreeing 
between  themselves,  even  for  any  good  con- 
sideration, alter  the  law  of  succession  or  the 
incidents    of    the   tenure   of    the    property 
itself.     Afterwards    the    Judge     apparently 
repeats  this  view  of  the  effect  of  the  soleh- 
nama.    He  says :      *'  It    is  averred  that  he 
"  (defendant  ist  party)  sold  the  property  for 
*'  the  payment  of  just  debts,  but  it  will  be 
**  seen  that  he  never  obtained  on  any  one 
'^  single  occasion  plaintiff's   consent  to   his 
**  proceedings.  This  was  informal,  as  Hunotj- 
"  man  Geer  merely  held  a  life-interest  in  the 
"  property  by  his  own  act  and  deed  which, 
''  as  it  was  unopposed,  became  the  custom. 
^'  He  settled   that  the  plaintiff  was  on  his 
"  death  to  succeed  to  the  entire  properly  left 
"  by  Imrit  Geer,  part  of  which  will  be  seen 
"  he  had  quietly  disposed  of  under  the  six 
'*  kabalas,.  and  had   the  plaintiff  not  insti- 
tuted the  present  proceedings,  Hunooman 
Geer  would  have  swept  away   the  entire 
'^ "  properly  leaving  the  plaintiff  a  beggar." 


« 


<< 


These  remarks  may  or  may  not  be  ji 
as  between  the  plaintiff  and  the  defei 
1st  party;  but  they  are  not  applicable 
the  question  is,  what  are  the  rights  of 
persons  in  the  property  itself  ? 

Now  it  is  remarkable  that,  when  we 
to  the  solehnama,  we  Bnd  that  the 
taken  up  by  the  plaintiff  is  entirely  desu 
by  the  very  instrument  upon  which  he 
self    relies.      The    document     comnu 
thus :     "  Now  betwaen  your  petitioner  (^ 
'*  is,  the  present  plaintiff)  and  the  said  Mol 
"  Hunooman  Geer  a  compromise  has 
"  made  to  the  effect  that  Mohunt  Hum 
*^  Geer,  the  legal  heir  and  representatii 
"  Mohunt    Imrit    Geer,    deceased,   dK 
"  during  his  lifetime,  continue,  as  befc 
"  hold  possession  of  the  asthan  and 
'*  at  Mouzah  Pukree  Khan  Karum,  P( 
'*  nah  Murwaha  Kulun,  &c.,  and  the 
''  estate  and   property   appertaining  ti 
**  left  by  the  deceased,  as  an  absolute 
'*  prietor,  and  discharge  village  and  pi 
'*  affairs    without    committing    \ay  zxX\ 
"  waste." 

Assuredly,  this  is  the  strongest 
evidence,  we  may  say  conclusive  evidt 
against  the  plaintiff  that  the  defendant 
party,  Hunooman  Geer,  is  the  raohuatj 
right  of  due    devolution    of    this  pre 
upon  him,  on  the  occurrence  of  his  pi 
cessor  Imrit  Geer's  decease.     He  dees 
hold  it  by   virtue   of   any  grant  of  a 
interest  in  the  property  from  the  ph 
but  he  holds  it  in  the  character  of  m( 
as  absolute  proprietor  by  right  of  his  m( 
ship  inherited  from   Imrit  Geer,  dec< 
Nothing  can  be  plainer  than  this  from 
very   words  of  the  solehnama  itself, 
the  truth  is,  that  instead  of  Hunoomaa 
deriving  any  rights  or  interests  in  this 
perty  from  the   plaintiff  by  virtue  of, 
pursuance    of,    this    solehnama,    it  is 
plaintiff    who     derives    a    certain    lii 
interest  —  namely,  the    right    of  being 
manager  of  the   property  from   Hun( 
Geer,  the  defendant  ist  party  ;  and  the 
is  by  this  instrument  acknowledged  to  be^ 
rightful  and  absolute  owner. 

So  that  the  plaintiff  is  entirely  put 
Court  by  the  very  deed — the  very  docai 
upon  which  \\t  relies.     And  if  he  says 
still   by  virtue  of  this  solehnama  he 
against  the  defendant  ist  party  the 
being  considered   the  reversionary  )^i 
the  person  entitled  to  take  the  prope 
reversion  upon  the  deatfi  of  the  defe 
ist  party,  and  that  in  that  character  hrJ 
a  right  to  complain  of  the  alieoattOBi  ' 
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ift  taken  place,  and  to  ask  that  they  be 

Itened,  it  is  plain  that  whatever  right  of 

^Idnd  he  may  have  against  the  defendant 

rty,  he  cannot  have  any  as  against  the 

daats    2nd   party.     He   can    have   no 

to  sue  the  defendants   2nd  party,  who 

in  possession  and  enjoyment  of  this 

y    as  purchasers  from  the  defendant 

ny,  unless  he  can  show  that  he  has,  at 

me,  as  against  them,  a  right  of  some 

in  the  property  itself.     But  Hunooman 

mohuDt,  whatever  right  of  this  kind 

laintiff   has  got  must  be  derived   by 

of  the  solehnama  from  Hunooman  ; 

m  him  he  could  obtain  no  right  to  the 

as    against    third    persons,  unless 

man,  as  mohunt,  had  the  power  to 

of  the   property,  or,  at  any  rate,  to 

e  plaintiff  the  reversionary  interest  in 

h  he  claims.     The  plaintiff's  own  case 

Hunooman  was  not  even  mohunt,  and 

■ao  power  of  disposing  of  the  property 

It  would,  therefore,  be  at  least  ano- 

if  the  plaintiff  were  now  allowed  to 

round  and  to  say,  although  my  conten- 

in  this   respect  is  not  established,  yet 

man's  ownership  as  mohunt  did  enable 

o  give  me,  and  by  the  solehnama  he 

ve  me  such  an  interest  as  entitles  me 

tain   from  the  Court  a  declaration  of 

against  the  purchasers  from  him.     We 

t,   however,  obliged  to  consider  this 

because  we  are  of  opinion,  upon  a 

eration  of  the  solehnama,  that  it  does 

fess  to  pass  to  the  plaintiff  any  right, 

t  or  reversionary,  in  the  property.     It 

states  that  Hunooman  is  the  present 

1  mohunt,  and  that  the  plaintiff  is  the 

who,  as  chela  and  heir  of  Imrit  Geer, 

^ed,  will,  on  the  death  of  Hunooman, 

d  him  as  mohunt  without  opposition. 

t  this  is  a  nomination  of  the  plaintiff 

defendant's  (No.   i)   successor,  the 

of   succession    flowing    therefrom   by 

ion  of  law. 

ther  the  law  will  or  will  not,  under 

circumstances,  give  him  the  right  to 

d,  we  have  not  the  means  of  judging, 

we  have  not  the  smallest  evidence 

us  as  to  the  terms  Of  the  dedication  of 

operty  (if  the  property  is  dedicated  to 

ligious  use)  or  the  rule  of  its  devolu- 

We,  therefore,  cannot  say  whether  or 

virtue  of  the  solehnama  or  otherwise, 

iatntiff  has  any  greater  right  to  the 

y  than  the  right  to  be  the  manager  of 

the  life  of  defendant  No.  i. 
the  same  reason,  namely,  the  absence 
we  cannot  say  whether  or  not 


the  mohunt  is  limited  in  the  exerdlse  of  the 
power  of  alienation  ;  and,  if  so,  whether  or  not 
the  plaintiff,  as  chela  of  Imrit  Geer,  or  as 
member  of  the  sect  or  otherwise,  is  entitled 
to  enforce  the  restriction. 

Thus  it  seems  to  be  quite  plain  that  the 
plaintiff  has  failed  to  establish  any  cause  of 
suit  against  the  defendants  2nd  party,  in 
whose  hands  the  property  is,  either  for  the 
purpose  of  recovering  it,  or  for  the  purpose 
of  obtaining  any  remedy  by  way  of  injunc- 
tion or  otherwise  for  securing  the  ultimate 
reversionary  rights  to  the  property  which  he 
may  be  entitled  to.  He  has  made  out  no 
other  rights  than  such  rights  as  he  may  have 
under  the  solehnama  against  the  defendant 
1st  party  himself,  ani  .  those  rights  are 
personal ;  they  are  not  rights  of  property  in 
the  land. 

We,  therefore,  think  that  the  plaintiff 's  suit 
fails  altogether,  and  should  be  dismissed. 

The  learned  pleader  who  appears  for  the 
respondents  in  the  other  cases  (Nos.  767, 
799,  805,  806,  and  bo9  of  1873)  says, that 
the  decision  which  is  just  now  passed  must 
apply  to  them  also.  Therefore  the  order  in 
all  the  cases  will  be  that  the  decree  of  the 
Lower  Appellate  Court  be  reversed,  and  the 
plaintiff's  suit  dismissed  with  costs  in  all  the 
Courts. 


The  5th  March  1874. 

Present  :  • 

The   Hon'ble   Louis   S.    Jackson   and    W. 
'•  Ainslie,  Judges, 

Act  VIII.  of  1859,  s.  287— Execution. 

Case  No.  380  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Backergunge, 
*  dated  the  nth  September  i8jj, 

Dhunput  Singh  Bahadoor  (Decree-holder), 

Appellant, 

versus 

Wooma  Sunkuree  Goopta  and  others 
(Judgment-debtorsj,  Respondents .      • 

Baboos  Sreenath  Doss  and    Gooroo     Dass^ 
Banerjee  for  Appellant. 
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Baboos  Momesh  Chunier  MitUfy  Chunder 
Madhuh  Ghose,  and  Kashee  Kant  Sen 
for  Respondents. 

^  When  a  copy  of  a  decree  or  of  an  order  for  execU' 
tion  is  transmitted  by  the  judj^e  of  one  district  (A)  to 
the  Judfi^e  of  another  (B)  for  the  purpose  soecified  in 
Act  VIII.  of  !»59,  s,  2i7,  the  jud^^e  of  the  latter  dif« 
trict  has  no  authority  to  transmit  it  to  a  third  district.  If 
complete  execution  cannot  be  had  in  district  B,  it  is 
the  business  of  the  decree-holder  to  have  his  decree  re- 
transmitted to  the  Court  whose  duty  it  is  to  execute  it, 
and  there  to  obtain  a  fresh  certificate  for  transmission 
to  any  other  district  where  execution  may  be  practi- 
cable. 

Jackson^  J. — Wk  think  it  unnecessary  to 
consider  in  this  case  whether  the  decision  of 
the  Judge  of  Backergunge  is  correct  or  not, 
because  we  think  it  clear  that  this  decree 
could  not  have  been  executed  in  the  district 
of  Backergunge  upon  the  certificate  of  the 

Judge  of  Dacca.  The  decree  is  one  of  the 
)inagepore  Court,  and  that  Court,  under ; 
the  provisions  of  sections  285  and  286  of 
the  Civil  Procedure  Code,  had  transmitted  j 
the  decree  for  execution  to  tiic  Judge  of  I 
Dacca.  The  plaintiff,  having  obtained  what ' 
he  could  in  that  district,  seems  to  have 
applied  to  the  Judge  of  Dacca  to  transmit 
the  decree  to  a  third  district.  We  find  no 
authority  in  the  Code  of  Civil  Procedure  for 
this  being  done.  By  section  287:  "Copy 
"  of  any  decree  or  of  any  order  for  execu-  \ 
"  tion,  when  filed  in  the  Court  to  which  it : 
"  shall  have  been  transmitted  for  the  purpose  | 
**  of  being  executed,  shall  for  such  purpose  | 
''  have  the  same  effect  as  a  decree  or  order  ; 
*'  for  execution  made  by  such  Court,  and 
"  may,  if  the  Court  be  the  principal  Civil 
"  Courfof  original  jurisdiction  in  the  district, 
"  be  executed  by  such  Court  or  any  Court 
"  subordinate  thereto  to  which  it  naay 
"  entrust  the  execution  of  the  same. "  That 
seems  clearly  to  limit  the  purpose  for  which  i 
the  decree  was  transmitted,  viz,,,  for  the  pur- 1 
pose  of  being  there  executed.  It  becomes  : 
the  decree  of  the  Court  receiving  it  only  for ; 
the  purpose  of  being  executed  within  its  I 
jurisdiction  either  by  the  Court  itself  or  by 
any  Court  subordinate  thereto.  It  seems  t« 
us,  therefore,  that,  if  complete  execution  can-  { 
not  be  had  there,  it  is  the  business  of  the 
decree-holder  to  have  his  decree  re-transmitted 
to  the  Court  whose  duty  it  is  to  execute  it, 
VIZ,  (in  most  cases),  to  the  Court  where  the 
decree  was  made,  and  thereto  obtain  a  fresh 
certificate  for  transmission  to  any  other 
district  where  execution  of  it  may  be  practi- 
cable. We  think,  therefore,  that  this  appeal 
must  be  dismissed  with  costs,  rupees  tv^o 
hundred.  I 


The  6th  March  1S74. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

Ezecution—Wassilat—Act  VI 11.  of  1859,  s. 

Miscellaneous     Appeals     from      an     w\ 
,      passed     by     the      Officiating     Judge 
Sylhet,  dated  the  24th  April  sSyj, 
fying  an  order  of^he  Moonsiff  of 
gunge,  dated  the  ijth  September  tS^2. 

Case  No.  213  of  1873. 

Pran  Kishore  Deb  (Decree-holder),  Appeli 

versus 

Mahomed  Ameer  and  another  (jadj 
debtors).  Respondents. 

Mr,  M.  L.  Sandel  for  Appellant. 

Baboo  Rujonte  Naih  Bose  for  Respoi 

Case  No.  239  of  1873. 

Mahomed  Ameer  and  another  (Jadgmi 
debtors).  Appellants, 

versus 

Pran  Kishore  Deb  (Decree -holder;. 
Respondent. 

Baboo  Rujonte  Nath  Bose  for  Appeliana^ 

Mr,  M,  Z.  Sandel  for  RespondenL 

A  question  havinof  arisen  in  the  execution  of  a  4( 
as  to  assessing  wassiUt,  the  first  Court  held  that 
decree-holders  were  entitled  to  wassiUi  of  a  s< 
i3-gundas  share 

The  Judge  held  on  the  appeal  of  some  of  the  ji 
ment-debtors  that  the  decree-holders  were  eotitiai 
i-anna  lo-gfund^s  share,   and  rejected   the   dbyi 
raised  by  the  decree-holders  under  s.  z\^*   Civil 
cedure  Code  : 

Held  that  the  Judge  was  wrong  in  acieodnig 
Moonsiff's  decree  with  reference  to  the  share,  as 
objection  was  not  taken  in  the  Court  of  first 


Held  that  the  Judge  was  bound  to  dispose  ol 
objections  taken  by  the  decree-holders  aoder  s.  54!^ 
if  there  was  any  difficulty  arising  front  the  abcei 
some    of   the  judgment-debtors,     he  ought  to 
directed  that  they  should  be  made  respondents. 

Kemp,  y, — The  appeal  No.  213  is  afi 
appeal  on  behalf  of  one  out  of  three  decMr 
holders,  and  No.  239  is  an  appeal  of  tv^Of 
the  judgment-debtors  out  of  iifty  jadf.ft.i 
debtors.  It  appears  that  the  decree  W 
obtained  so  far  back  as  in  i860.  Cooadctr 
able  delay  occurred  in  assessing  the  wawlai^ 
which  is  explained  by  the  first  Coart  byilifi 
fact  of  the  decree-holder  havinf  obUiiM4 
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session  of  the  difFerent  mouzahs  covered 
the  decree  at  difFerent  periods  and  not  at 
t  period.  The  question  at  issne  in  this 
k  is  with  reference  to  the  wassilat  of 
IDk  No.  4,  which  is  said  to  be  an  integral 
lioQ  of  the  parent  estate  consisting  of  eight 
pks.  The  first  Coart  held  that  the 
lee-holders  were  entitled  to  wassilat  pi 
iok  Xo.  4,  assuming  2  annas  13  gundas 
be  the  share  of  that  talook  to  which  the 
tte*hoIders  were  eflritled.  The  Judge 
;  held  that  the  decree- holders  are  only 
lied  to  I  anna  10  gundas  instead  of 
bnas  13    gundas.      He  also  rejects  t)}e 

gtion  raised  by  the  decree-holders  under 
n  348,  and  ilie  decree-holders  no^v  come 
rin  special  appeal  in  No.  213  on  the 
Hring  g^roonds :  1st,  That  the  Lower 
Mlate  Court  was  wrong  in  rejecting  the 
IS  appeal  filed  by  the  decree-holder  against 
two  judgment-debtors  who  had  appealed, 
e  alleged  ground  that  the  decision 
might  affect  other  parties  who  had 
pealed.  The  second  ground  is  that  the 
ent- debtors  never  having  raised  any 
icUoQ  in  the  first  Court  in  regard  to  the 
}dX  of  the  decree-holder's  share,  either 
iMir  written  statement  or  in  their  petition 
Ibjections  to  the  Ameen's  report,  or  even 
ikcir  petition  of  appeal,  the  Court  below 
r  wroog    in  entertaining  it  for  the  first 

question  raised    in    the    judgment- 
's appeal  (Special  Appeal  No.  239)   is 
There  were  certain  julkurs  upon  which 
t    had  to  be  assessed,  and  the  first 
held  on  the  evidence  of  twelve  witnesses 
e  wassilat  of  these  julkurs  amounted 
'•  3'03^'  ^^^  ^^^^  i^c  mesne-profits  of 
nnas  s3-gundas  i -cowrie  i-krant  share 
talook  covered  by  the  decree,  namely, 
No.  4,  would  amount  to  Rs.  505,  and 
if  that  sum   was   divided  into   sixteen 
the  decree-holder  would  be  entitled  to 
ortionate  share  of  that  money  'as  set 
In  the  decree  of  the  Moonsiff.     The 
confirmed  the  decision  of  the  Moonsif! 
reference  to  the  wassilat  of  the  julkur, 
held  that  the  evidence  of  the  witnesses 
ined  by  the  decree-hblder  was  credible 
ustwonhy,  and  that  no  cause  had  been 
to  the  contrary.     He  also  observed 
the  judgment-debtors  had  desired  to 
that  evidence,  they  coul  J  have  produced 
lilkor   leases,  or    the   counterparts  of 
leases,  the  kobooleuts,  or  called  upon 
es  who  held  those  leases  to  produce 
that  the  decree-holder's    witnesses 
examined  long  ago,  so  far  back  as 


in  July  1868  ;  and  that  nothing  4iad  been 
done  by  the  judgment-debtors  either  in  the 
way  of  calling  evidence  on  their  side,  or  of 
rebutting  the  evidence  adduced  by  the  decree- 
holders,  which  evidence  was  not  hearsay 
evidence,  but  was  given  by  the  witnesses 
from  their  personal  knowledge  of  what  had 
been  actually  paid  by  the  parties  in  possession 
*and  enjoyment  of  the  julkurs. 

With  reference  to  the  grounds  taken  in 
Special  Appeal  No.  213,  we  think  that  the 
Judge  was  wrong  in  amending  the  decree  of 
the  Moonsiff  with  reference  to  the  shares  in 
talook  No.  4.  to  which  the  decree-holders 
are  entitled,  as  that  objection  was  not  taken 
in  the  Court  of  first  instance,  and  was  taken 
for  the  first  time  in  the  Appellate  Court. 

Then  with  reference  to  the  objection  taken 
by  the  decree-holder  under  section  348,  that 
was  an  objection  on  the  ground  that  certain 
mouzahs  which  were  included  in  the  decree, 
and  for  which  wassilat  was  due,  had  not 
been  included  in  the  calculation  of  wassilat, 
and  there  is  also  an  objection  as  to  interest 
not  having  been  allowed.  The  Judge  says 
that  because  the  other  judgment-debtors  are 
not  before  the  Court,  therefore  he  cannot  allow 
that  objection  under  the  aforesaid  section  to 
be  raised.  Now,  it  is  very  clear  that  there 
were  fifty  judgment-debtors,  and  so  many  of 
them  as  forty-pight  did  not  appeal  against 
the  decision  of  the  first  Court  which  found 
wassilat  to  be  due  in  proponion  of  2  annas 
13  gundas  i  cowrie  i  krant;  they  apparently 
were  satisfied  with  the  decision  of  the 
Moonsiff.  The  decree-holder's  objection  was 
under  section  348.  The  judgment-debtors 
who  did  appeal  with  reference  to  the  Ending 
of  the  Moonsiff  on  an  objection  taken  for  the 
firs^  time  in  appeal,  were  present  before  the 
Judge,  and  therefore  if  there  was  any 
difficulty  in  hearing  the  objections  of  the 
decree-holder  under  section  348  in  the 
absence  of  the  other  judgment-debtors,  the 
Judge  ought  to  have  directed  that  they 
should  be  made  respondents.  We,  therefore, 
think  that  the  Judge  was  bound  to  dispose 
of  the  objections  under  section  348,  and  the 
case  must,  therefore,  go  back  for  that  purpose. 
The  decision  of  the  Judge  with  reference  to 
the  extent  of  the  share  in  talook  No.  4  on 
which  the  decree-holders  are  entitled  to 
wassilat  is  reversed,  and  the  c:se  will  go 
back  for  the  Judge  to  hear  the  objections  of 
the  decree-holders  under  section  348,  making 
the  other  judgment-debtors  respondents  «if 
necessary.  » 

With  reference  to  the  appeal  of  the  judg-» 
ment-debtors,  we  think  there  are  no  grounds 
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whatever  %for  it.  The  grounds  of  special 
appeal  filed  by  them  are  very  indistinct  and 
indefinite.  Twelve  witnesses  were  examined 
by  the  decree-holders  ti  prove  the  amount  of 
wassilat  claimed ;  they  gave  evidence  from 
their  own  personal  knowledge,  and  that 
evidence  was  considered  by  the  Judge  to  be 
credible  and  trustworthy.  The  judgment- 
debtors  took  no  steps  either  to  rebut  that 
evidence  or  to  examine 'Witnesses  on  their 
own  behalf,  and  in  special  appeal  they  came 
up  on  a  vague  ground  that  several  of  the 
julkurs  were  not  mentioned  by  the  witnesses, 
without  specifying  what  julkurs  were  not 
so  mentioned,  and  wiihout  giving  any  clue 
which  would  enable  the  s[)ecial  respondents 
to  meet  the  ground  taken  in  special  appeal. 
Their  appeal  is,  therefore,  dismissed  with 
costs  ;  pleaders'  fees  2  gold  mohurs. 


The  6th  March  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yud^es. 

Certificate  under  Act  XXVII.  of  x86o— Debts  of 

an  Endowment. 

Case  No.  234  of  1873. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Chittagong,  dated  the  gth 
May  ^<?7j. 

Bhyrub  Bharuttee  Mohunt  (Petitioner), 

Appellant, 

BabotPOkhil  Chunder  Sen  for  Appellant. 

A  District  ]udge  was  held  to  have  rijrhtly  refused  a 
certificate  under  Act  XXVII.  of  ii)6o  for  the  collection 
of  the  debts  of  an  endowment. 

Kemp,  J, — The  petitioner  applies  as  the 
successor  of  Mohunt  Juwala  Bharuttee,  of 
Asihan  Baroolea  Koond,  for  a  certificate 
under  the  provisions  of  Act  XXVII.  of  1860. 

In  the  petition  applying  for  a  cenificaie  a 
schedule  of  property  is  given,  and  it  is  said 
that  there  is  a  decree  outstanding  valuecf 
Rs.  300,  and  mahajunee  debts  outstanding 
amountmg  to  Rs.  700.  The  application 
does  not  appear  to  have  been  opposed  by  any 
party.  The  Judge  is  of  opinion  that  he 
cannot  grant  a  certificate  to  the  petitioner 
inasmuch  as  the  certificate  applied  for  is  not 
for  the  property  of  the  deceased  mohunt,  but 
fof  the  property  of  the  endowment  itself;  and 
that  if  the  petitioner  has  b*een  duly  appointed 
Miohunt,  he  is  entitled  in  virtue  of  that 
appointment,  and  not  by  right  of  succession 


to  the  deceased  mohunt,  to  collect  the 
due  to  the  endowment.     Therefore,  hoi 
that  Act  XXVII.  of  i860  has  no  appli( 
to  a  case  of  this  description,  he  dismh 
the  application. 

On    appeal,    the    ground    taken  is 
the     Judge    has    taken   a    wrong    view 
Act  XXVII. 

We  think  that  the  Judge's   view  ot 
XXVII.  of  1 860  is  a  correct  one.     That 
was    passed    for    the    greater     security 
persons   paying   to    the    representatives 
deceased  Hindoos,  Mahomedans,  and  oil 
not  usually  designated   as  British   SQbj< 
debts  which  are  payable  in  respect  ot 
estates   of    such   deceased    persons, 
again,  in  section  4  of  the  sime  Act.  it 
enacted  that  the  certificate  of   the  Bis 
Court  shall  be  conclusive  of  the  repn 
tive's  title  against  all  debtors  of  thedec( 
and  shall  afford  full  indemnity  to  all  del 
paying  their  debts  to  the  person  in  vi 
favour    the    certificate    has    been  gn 
Now  it  is  not  for  a  moment  contended 
these    debts    were    due     to    the     mohi 
personally :  they  are  due  to  the  endowm< 
and  are  not  debts  of  a  deceased  person 
all ;  and  the  petitioner,  as  directed  by 
Judge,   is   entitled   to  collect   these  del 
provided  he  has  been  duly  appointed  mobi 
of  the  endowment,  but  he  is  not  entitled 
a  certificate   under  the  provisions  of 
XXVII.  of  i860. 

The   appeal  is  therefore   dismissed, 
without  costs,  as  no  one  appears  on  the 
side. 


The  6th  March  1874. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Pea( 
Sir  Montague  E.  Smith,  Sir  Rabert 
Collier,  and  Sir  Lawrence  Peel. 

Confirmation  of  Possession— Declaratory 
—Fraudulent  Sale— Evidence  of  BosaFii 
Onus  Probandi. 

On  Appeal  from  the  High  Court  of  JniisA 
ture  at  Fort  William  in  Bengal.* 

Tacoordeen  Tewarry 
versus 
Nawab  Sved  AH  Hossein  Khan  and  othefl 

In   a  suit  for  conBrmation  of  their  po**"***,  7 
certain  mouzahs,  plaintiffs  as  heirs  of  a  decti^^^V  : 
■ »  7        g|2    I 

•  From  the  judn^ment  of  Seton-Karr  and  Ikfirter,  Jg  j 
in  Rejfular  Appeal  No.  427  of  ife^,  .decide*  «o  ^  *^  ' 
August  1867 — S  W.  R.  341. 
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».praved  that  it  miijf^ht  be  done  after  reversal  of  a 
Binary  proceed! og",  and  after  setting  aside  a  fraudulent 
I  fabricated  deed  of  sale  alleged  to  have  been  made 
lier  in  favour  of  defendant  (her  occasional  man  of 
pness)  whilt:  living  alone  and  apart  from  her  natural 
risers.  The  first  Court  decreed  the  suit,  contirmin]^ 
iatiffs*  possession,  and  setting  aside  the  deed.  The 
|bG>urt,  holding  that  plaintiffs  had  no  possession, 
jfcrsed  so  much  of  the  decree  as  confirmed  plaintiffs  in 
Hession,  and  gave  a  declaratory  decree  concluding 
it  they  could  not  give  substantive  relief : 
liSLD  that  the  High  Court  erred  in  that  conclusion, 
hhe  prayer  of  the  plaint  that  the  deeds  might  be  set 
pe  was  a  prayer  for  substantive  relief. 
PR  a  suit  for  setting  aside  d9eds,  some  evidence  ought 
|W  given  by  the  plaintiff  in  order  to  impeach  the 
U  be  seeks  to  set  aside.  But,  in  the  case  of  sales  or 
made  by  a  lady  in  such  a  position  as  that  of  the 
from  whom  defendant  claims,  the  strongest  and 
1  satisfactory  proof  ought  to  be  given  by  the  person 
claims  that  the  transaction  was  a  real  aindbond- 
one,  and  fully  understood  by  the  lady. 

fTms  was  a  suit  brought  by  the  respondents 
ndnst  the  present  appellant,  Tacoordeen 
fewarry,  for  a  confirmaiion  of  their  posses- 
"^  of  certain  mouzahs ;  and  their  plaint, 
Jch  declared  that  their  suit  was  for  that 
rmaiion,  also  prayed  that  ic  might  be 
alter  a  reversal  of  a  summary  proceed- 
;  and  which  is  the  most  imponaut  part  of 
ir  prayer,  after  setting  aside  a  fraudulent 
fabricated  deed  of  sale  set  up  by  the 
llant.  The  deed  which  is  sought  to  be 
ched  is  of  the  date  of  the  23rd  of  July 
61.  The  respondents  are  the  heirs  of 
ossamai  Koodrutonissa,  a  purdanasheen 
y,  who,  some  time  before  her  death,  seems 
bhave  had  some  dispute  with  her  relatives, 

^went  to  reside  in  the  town  of  Patna. 
appellant,  Tacoordeen  Tewarry,  was 
bring  in  Pama ;  and,  in  the  course  of  the 
Ividence  given  in  this  suit,  it  was  stated  by 
be  witnesses  on  the  part  of  the  plaintiffs 
tfiat  Mussamut  Koodrutonissa  went  to  live 
bhis  house;  that  she  died  there;  and  that 
be  had  acted  on  several  occasions  as  her 
Iftookhiear.  The  deeds  which  are  impeached 
}txt  a  deed  of  sale  of  the  mouzahs  from  the 
(wJy  to  Tacoordeen  Tewarry,  professing  to 
N  made  in  consideration  of  a  sum  of  Rs. 
l^iSOi  (a  large  part  of  which,  namely,  Rs. 
^7>9^,  is  stated  to  have  been  paid  to  a 
pcditor  of  the  lady),  and  a  mookhtearnama 
fcrihe  execution  of  that  deed. 

^Vhen  the  case  came  before  the  Principal 
Siidder  Ameen,  evidence  was  gone  into  on 
^th  sides;  on  the  part  of  the  plaintiffs  to 
Aovr  that  they  were  in  possession  of  the 
■|ropeny,  and  also  to  impeach  the  validity  of 
^  deeds  on  the  ground  that  they  were 
|2J8«d  and  fabricated,  and  that  there  had 
^n  no  real  sale  from  the  lady  to  the 
ra^lam.  The  appellant  went  into  evidence 
fW.«iK>\v  that  he  had  been  in  possession  of 
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the  property  subsequently  to  the  dfete  of  the 
alleged  deed  during  the  lifetime  of  the  lady, 
and  had  continued  in  possession  up  to  the 
time  of  the  suit,  and  also  to  show  that  the 
deeds  were  really  executed,  and  that  the 
consideration-money  had  passed.  Upon  a 
review  of  the  evidence  on  both  sides,  the 
Principal  Sudder  Ameen  came  to  the  conclu- 
•sion  that  the  plaintiffs  were  in  possession  of 
the  properly,  and  that  the  deeds  were 
fabricated  ;  and  he  made  a  decree  confirm- 
ing the  plaintiffs  in  the  possession,  and  di- 
recting that  the  deeds  should  be  set  aside. 
The  appellant  appealed  to  the  High  Court, 
and  that  Court  disagreed  with  the  Principal 
Sudder  Ameen  as  to  his  finding  upon  the 
possession  of  the  property.  They  thought 
that,  upon  the  whole  of  the  evidence,  the 
respondents  had  not  proved  their  possession, 
and,  in  fact,  that  the  possession  was  with  the 
appellant.  Being  of  that  opinion,  they 
reversed  so  much  of  the  Principal  Sudder 
Ameen's  decree  as  confirmed  the  plaintiffs  in 
their  possession,  holding  that  they  had  no  pos- 
session which  could  be  the  subject  of  confirm- 
ation. The  High  Court  then  went  into  the 
consideration  of  the  substance  of  the  dis- 
pute, namely,  whether  the  deeds  were 
genuine  deeds  or  not.  In  approaching  that 
question,  they  seem  to  have  assumed  that 
they  could  only  deal  with  it  by  way  of 
declaration,  and  they  came  to  the  conclusion 
that  they  had  power  to  declare  the  title  to 
the  estate,  but  could  not  give  any  substantive 
relief.  Their  Lordships  think  that  they 
erred  in  coming  to  that  tonclusion  ;  the 
plaint  prayed  that  the  deeds  might  be  set 
aside,  which  is  a  prayer  for  substanti>^  relief; 
and  the  Principal  Sudder  Ameen  was  quite 
rigjjit  when  he  came  to  the  conclusion  on  the 
facts  that  the  deeds  ought  to  be  set  aside,  in 
making  a  decree  to  that  effect.  However, 
the  form  in  which  the  High  Court  considered 
the  question  does  not  really  alter  the  sub- 
stance of  their  decision.  They,  after  a  full  and 
careful  review  of  the  evidence,  came  to  the 
same  conclusion  as  the  Principal  Sudder 
Ameen,  namely,  that  these  deeds  had  not 
been  executed  by  the  lady. 

It  was  contended  by  Mr.  Bell  that  the 
High  Court  ought  not  to  have  thrown  the 
onus  of  supporting  the  deeds  upon  the 
appellant;  and  perhaps  the  mode  in  which 
the  High  Court  treat  this  question  may  not 
be  strictly  correct.  In  a  suit  for  setting  aside 
deeds,  some  evidence  ought  to  be  given  by 
the  plaintiff  in  ord^r  to  impeach  the  deeds 
he  seeks  to  set  aside;  but  the  Court  seem  to^ 
have   regarded   this   suit  as   if  it   were  aa 
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action  of  ejectment  brought  by  the  appellants 
as  the  heirs  of  the  deceased  lady,  in  which, 
having  proved  that  ihey  were  her  heirs,  the 
burden  was  thrown  upon  the  appellant  to 
show  a  better  title.  But,  although  the 
Judges  do  not  quite  correctly  state  the 
principle  of  fixing  the  onus,  their  judgment 
is  substantially  right,  because  the  plaintiffs 
did  not  put  their  case  before  the  Principal 
Sudder  Ameen  simply  upon  their  title  as 
heirs,  and  throw  it  upon  the  appellant  to 
prove  a  better  title,  but  they  did,  by  evi- 
dence, challenge  the  validity  of  the  deeds. 
They  called  witnesses  to  show  the  circum- 
stances under  which  this  lady  lived,  and  to 
challenge  proof  of  the  consideration  having 
passed  which  the  deed  alleges  to  have  been 
given.  It  may  be  that  the  evidence  is  weak, 
but  the  appellant  accepted  the  onus  which 
that  evidence  primd  facie  cast  upon  him  ; 
and  he  went  into  his  whole  case,  and  gave 
th«  evidence  that  he  thought  would  best  sup- 
port It.  Upon  a  review  of  that  evidence, 
the  High  Court  came  to  the  conclusion  that 
it  was  utterly  insufficient  to  establish  the 
validity  of  the  deeds  under  the  circumstances 
of  the  case. 

Now  the  circumstances  of  the  case  are 
that  this  hdy  was  a  pufdanasheen,  living 
apart  from  her  relations ;  whether  in  the 
house  of  the  appellant  or  not  may  not  be 
distinctly  proved,  but  certainly  in  a  place 
where  she  was  without  those  natural  advisers 
which  a  lady,  when  she  was  going  to  part 
with  apparently  the  whole  of  her  property, 
ought  to  have  around  her.  She,  whilst  thus 
alone  and  unprotected,  is  supposed  to  have 
made  a^deed  in  favour  of  a  person  who,  on 
some  occasions,  acted  as  her  man  of  business. 
According  to  the  principles  which  have 
always  guided  the  Courts  in  dealing  with 
sales  or  gifts  made  by  ladies  in  such  a 
position,  the  strongest  and  most  satisfactory 
proof  ought  to  be  given  by  the  person  who 
claims  under  a  sale  or  gift  from  them  that 
the  transaction  was  a  real  and  bond-fide  one, 
and  fully  understood  by  the  lady  whose 
property  is  dealt  with.  So  far  from  giving^ 
satisfactory  evidence  on  these  points,  the 
appellant  has  failed  to  produce  that  which 
clearly  was  within  his  power,  and  which 
ought  to  have  been  given  even  in  an 
ordinary  case  of  a  sale  that  is  at  all 
impeached.  It  is  alleged  that  the  deed  of 
sale  was  executed  by  the  lady  herself,  and 
algo  by  a  mookhtear  called  Mookondee  Lill, 
who  had  a  mookhtearnama  from  her  for  that 
j)urpose.  The  mookhtearnama  is  filed  and 
appears  upon  this  record ;  but  Mookondee 


Lall,  the  mookhtear  who  is  supposed  to 
executed  this  deed,  is   not   produced 
witness.     Again,  the  execution  of  the 
tearnama  is  supposed  to  have  been 
by  the  Nazir  and  three  witnesses,  the 
having  afterwards  reported  to  the  Pri 
Sudder  Ameen  who  registered  the  docn 
The  Nazir  and  those  three  witnesses 
t  not  been   called.     And   further,   the 
of  the  deed  of  sale  himself,  who  was 
sent  according  to  tbe  evidence  at  the 
when  the  deed  was  executed,  is  also 
out  of  the  witness-box.     The  deficiencj 
this  important  evidence  is  attempted  to 
supplied  by  the  testimony  of  witnesses 
say  they  were  present  at  the  executioo, 
who,  as  compared  with  those  who  would 
been  the  authentic   witnesses  of  the 
action,  are  not  at  all  fit  to  be  relied  u 
Their  Lordships  also  agree  with  tbe  U 
Court  that  there  is  no  trustworthy  evid 
of    the    payment    of    the    purchase-moD 
either  by  satisfying  the  alleged  claim  of 
creditor  of  the  lady,  or  otherwise. 

The  case  on  the  part  of  the  appellant 
attempted  to  be  supported  by  the  evidence 
proceedings  which  had  taken  place  ia 
lifetime  of  the  lady  in  rent-suits,  and  in 
suit  in  which  there  was  a  contest  betw 
the  lady  and  her  relatives.     Docoments 
those  suits  referred  to  the  sale  ;  and  am 
licity  is  endeavoured   to  be   given   to 
transaction  in  consequence  of  the  lady 
having  recognized  it.     But  there  is  an  enti 
absence    of    satisfactory    proof    that 
documents,  which  are  said  to  contain 
firmatory  evidence  of  the  transaction, 
executed   by  the  lady,  or  that,  if  she 
execute  them,  their  contents  were  knova 
her. 

On  the  whole,  therefore,  their  Lordshipfi 
entirely  agree  with  the  substance  of  bothite 
decisions  below  that  these  deeds  are  lOt 
genuine,  and  ought  to  be  set  aside. 

Their  Lordships  think  that  the  decree  of 
the  Principal  Sudder  Ameen  was  correct  i« 
form  as  well  as  in  substance.    The  Higl» 
Court,  acting  on  their  opinion  that  they  couM 
only    make    a    declaration    of    title,  wfaila 
professing    to    confirm    (except  as  to  lb* 
possession)  the   Principal  Sudder  Ameen* 
decree,'  really  vary  its  terms  by  inscrtiuja 
general  declaration  tliat  the  plainiilfs  a^  *J 
rightful  owners. of  the  property,  instead  of 
the  specific  order  that  the  deeds  should  be 
set   aside.     They  reversed  the  decision  ot 
the  Principal  Sudder  Ameen  with  regard  U) 
the    possession — a  reversal   in  which  tw 
Lordships  concur — and  added  what  WW^ 
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leir  formal  decree,  "  and  that  so  much  of 

decree  of  the  said  Court  as  declares 

the   said    plaintiffs    are   the   rightful 

...lers  of  the  said  property  be  confirmed." 

nr  Lordships  think  that,  as  the  plaint  had 

^ed  for  substantive   reliefs  namely,  that 

deeds  should  be  set  aside,  the   more 

KCt  form  of  decree  is  in  the  terms  of  that 

sr. 

^heir  Lordships  will,  therefore,  humbly 

lise  Her  Majesty  to  wry  the  decree  of  the 

m  Court  by  striking  out  so  much  thereof 

jpurports  to   confirm  the  decree  of  the 

:ipal  Sadder  Ameen,  and  to  order  that, 

|reu  thereof,  so  much  of  the  last-named 

*e  as  ordered  the  deed  of  sale  and  the 

Lhtearnama  to  be  cancelled  and  set  aside 

iffirmed. 


The  9th  March  1874. 


Present: 


le  Hon  ble  C.  Pontifex  and  E.  G.  Birch, 

Judges. 


Family-property— Presumption  oflHindoo 
iw— Separate  Acquisition— Adverse  Posses- 

)0. 


Case  No.  612  of  1873. 

uial  Appeal  from   a   decision  passed  by 

\he  Officiating  Judge  of  Eait  Burdwan^ 

xitd  the  22nd  February  iSyj^  reversing 

decision   of  the   Subordinate   fudge   of 

\hat  District,  dated  the  lyth  July  1872. 

(eera  Lall  Roy  and  another  (two  of  the 
Defendants),  Appellants, 

r 

versus 
iBidyadhur  Roy  (Plaintiff),  Respondent, 


Bahoos  Chunder  Madhub  Ghose  and 
Hajender  Misser  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

(4  suit  to  establish  plaintiff's  right  to  a  share  in 
^tinperties  beloni^ng  tQ  a  fan^ily  sybject  tQ  th^ 


Mitakshara  Law,  where  a  part  of  the  property  sued  for 
was  admitted  to  be  joint,  held  that  the  presumption  of 
Hindoo  Law  was  that  the  residue  of  the  property  was 
also  joint,  and  that  the  onus  lay  with  the  defendants  to 
prove  separate  acquisition  without  the  aid  of  joint  funds. 

Where  the  members  of  a  Hindoo  family  are  living  in 
a  jiiint  family-house  enjoying  in  common  the  produce  of 
part  of  the  joint  property,  the  separate  possession  by 
any  member  of  a  specific  portion  of  the  joint  property 
ought  not  to  be  treated  &s  an  exclusive  or  adverse  pos- 
session  against  the  other  members. 

Pontifex y  J, — The  plaintiff  in  this  case  is 
a  descendant  in  the  third  degree  from  one 
Huree  Singh  Roy.  The  defendant  Heera 
Lall  Roy  is  a  descendant  in  the  fourth  degree 
from  the  same  ancestor,  and  the  other  princi- 
pal defendant  Sukha  Moyee  is  the  widow  of 
an  adopted  grandson  of  the  same  common 
ancestor. 

The  plaintiff  sued  to  establish  his  right  to 
a  share  in  several  properties,'  claiming  that 
such  properties  were  joint  family-properties, 
and  that  the  family  was  subject  to  the 
Mitakshara  Law.  The  Subordinate  Judge  in 
effect  disallowed  the  plaintiff's  claim,  but  his 
decision  was  reversed  by  the  Judge. 

From  the  latter  judgment  the  defendants- 
now  appeal. 

The  Subordinate  Judge  does,  however,  find 
that  part  of  the  property  sued  for  was  the 
property  of  the  common  ancestor,  and  con- 
tinues undivided,  and  with  respect  to  that 
property  he  made  his  decree  in  the  plaintiflF's 
favour. 

The  property  so  held  to  be  jokit,  and 
which  the  defendants  themselves  admit  to 
have  that  character,  consists  of  a  dwelling- 
house  in  which  all  the  descendants  of  the 
common  ancestor  live,  about  105  beeghas  of 
land,  and  a  granary  in  which  the  produce  of 
the  105  beeghas  is  stored,  from  which 
produce  all  the  members  of  the  family  are 
supported. 

The  members  of  the  family  live,  as  has 
Been  said,  in  the  joint  family  dwelling-house 
in  separate  apartments,  and,  though  resorting 
to  a  common  store  of  grain  for  their  food, 
mess  separately  in  their  own  apartments. 

Under  these  circumstances,  the  Subordi- 
nate Judge  placed  the  onus  upon  the  plaint- 
iff of  proving,  that  the  residue  of  the  pro- 
perty sued  for  was  joint.  The  Judge  on 
appeal  held,  and  we  think  very  propetly 
held,  that,  under  the  circumstances  of   the 

case,  the  Subordinate  Jfudge  b{>d  thrown  thV 
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onus  of  pjoof  on  the  wrong  party,  and  that, 
on  failure  of  the  defendants  to  prove  that  the 
residue  of  the  property  sued  for  had  been 
sepkrately  acquired  without  the  aid  of  joint 
funds,  it  must  be  considered,  according  to  the 
presumption  of  Hindoo  Law,  to  be  joint 
family-property. 

The  allegation  of  separation  was  not  only 
unsupported  by  evidence,  but,  in  a  previous  < 
suit,  the  family  had  been   admitted   by  the 
defendant  to  be  joint. 

The  purchase  of  the  property  claimed  as 
separate  out  of  separate  funds  was  found  by 
the  Judge  not  proved,  and  the  admittedly 
joint  property  is  not  so  small  in  value  as  to 
make  it  unreasonable  to  suppose  that  the 
other  acquisitions  might  have  been  purchased 
out  of  its  profits. 

We  are  bound  in  special  appeal  to  accept 
the  Judge's  findings  on  the  evidence.  So 
far,  therefore,  we  are  clearly  of  opinion  that 
the  judgment  appealed  from  was  correct. 

But  the  appellants  raise  a  further  issue  of 
limitation,  which  they  .say  has  not  been  tried 
in  the  Courts  below,  though  raised  in  their 
original  defence.  An  issue  of  limitation  was 
in  fact  rai.sed  in  the  first  Court,  but  in  the 
view  taken  by  the  Subordinate  Judge  it  did 
not  become  necessary  for  him  to  try  the 
question  of  limitation. 

The  Lower  Appellate  Court  does  not  in 
terms   try  the   question   of   limitation,   and 
we  should  send  the  case  back  for  that  issue 
to  be  tried  if  we  considered  that,  under  the 
circumstances,  it  could  be  raised  with  success. 
Jiul,  for  the  trial  of  such  issue,  it  must  be 
assumed   that   the    properly    was   originally 
joint  ;  sftid  although  the  separate  enjoyment 
of  originally  joint  properly  by  one  member 
of  the   family  to  the  .  absolute  e.Kclusion«of 
the  other   members    may,  under   particular 
circumstances,  be  such  an  adverse  enjoyment 
as  against  the  rest  of  the  family  as  to  bring 
into  operation  the  law  of  limitation,  we  do 
not  think  that,  under  the  circumstances  of 
the  present  case,  when  the  members  of  the 
family  were  living  in   a  joint  family-house 
enjoying  in  common  the  produce  of  part  df 
the  joint  property,  that  the  separate  posses- 
sion of  any  member  of  such  family  of  any 
specific  portion  of  joint  property  ought  to 
be  treated  as  an  exclusive  and  adverse  pos- 
session against    the  other  members  of  the 
joint  family  so  as  to  bar  them  of  their  other- 
wise admitted  rights. 

cUpbn  the  whole,  therefore,  we  find  our- 
selves obliged  to  reject  •the  special  appeal 
^witb  costs* 


The  Qih  March  1874. 

Present :  J 

The  Hon'ble  W,  Markby  and  E.  G  Birdj 

Judges.  I 

"  Peshcushi  Sunnud  "—Lessee's  Rig^fatsL   \ 

Case  No.  1005  of  1873.  | 

Special  Appeal  from  a  decision  passed  1 
the  Judge  of  Mtdnapore,  dated  the  i^ 
December  18 J 2^  Reversing  a  decision  i 
the  Additional  Sudder  Moonsiff  of  (ik 
District^  dated  the  joth  November  iSyi.  \ 

Goluck  Rana  and  others  (some  of  the   \ 
Defendants),  AppellanU,  I 

versus  t 

Nubo  Soonduree  Dossee  (Plainriff), 
Respondent, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellants. 

Baboo  Kashee  Kant  Sen  for  Respondent 

A  peshcushi  sunnud,  or  (rrant  at  a  quit^reottfl 
homestead  and  waste  land,  bein^  construed  to  a^tsieil 
heritable  rigfht  in  a  tract  of  land  capable  of  yiel^a 
fruits:,  by  virtue  of  which  the  holder  during  the  ca^ 
tinuance  of  his  ri^rht  possessed  absolutely  the  entiiv 
and  fruits  thereof : 

Held  that  the  lessor  (or  g^rantor)  had  no  more 
to  the  trees  planted  by  the  lessee  than  he  had  to  the  1 
sown  by  him. 

BirchyJ, — ^This  suit  has  been  treated  bj 
both  the  lower  Courts  as  a  suit  brought 
establish  the  plaintiff's  right  to  certain  iro^ 
standing  on  the  tenure  of  defendant,  andcflti] 
and  appropriated  by  defendant,  andiorewnr. 
the  value  iliereof. 

The  Moonsiff   found  that  the  defendant 
and  his  ancestors  had  held  the  tenure  sintt.; 
1 189  B.K.  under  a  pesficushi  sunnud  granted  : 
by  the  proprietor  of  the  village.    He  came 
to  the  conclusion  that  no  trees  had  been  cat 
down  by  the  defendants.     He  discussed  at 
length  the  evidence  adduced  by  the  plaintiff, 
and  held  that  he  had  failed  to  prove  that  be  | 
had  by  custom  a  right  in  the  trees  growiof  i 
on    lands   covered   by  a  peshcushi sMm^]  \ 
that  consequently  his  prayer  for  deciaraiioa 
of  right  could  not  Be  granted.     The  suir  «"a5 
accordingly  dismissed. 

On  appeal,  the  Judge  came  to  a  difcrefil 
conclusion.  Upon  the  evidence  be  held tiat 
the  plaintiff  had  proved  that  the  trees  bad 
been  cut  down  and  appropriated  by  the 
defendants,  and  he  further  held  to,  ^^ 
plaintiff  had  proved  that  the  trees  oallie 
estate  belonged  to  him  as  talookdar,  and  jif»t 
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-.-ihe  tenants  ;  that  the  onus  was  on  the 
iendants  to  prove  their  special  title  to  the 
j^r  on  their  lands ;  and  that  their  sunnud, 
pdmitted  to  be  genuine,  conferred  on  them 
|tkle  to  cut  down  trees.  He  declared  the 
MDtiff's  title  to  the  trees  established,  and 
lirded  Rs.  40  as  the  value  of  the  trees  cut 
appropriated. 

special  appeal  it  is  contended  that  the 

e  has  not  rightly  understood  the  terms 

'the  defendant's    sunciud,   and   that   the 

ence  does  not  establish  the  usage  the 

liff-talookdar  sets  up. 

t  seems  to  me  that  the  Moonsiff's  finding, 

tthe  sunnud  was  the  basis  of  a  posses- 
extending  over  90  years  on  the  part  of 
defendants,  is     well    supported.     The 
ge  says   that,   even   if   admitted   to   be 
uine,  ilie  sunnud  confers  on  the  defend - 
no  right  to  cut  down  trees.     It   thus 
mes   necessary   to    consider   what  this 
iiment  is,  and  what  rights  it  confers  on 
grantees.     It    is    a   peshcushi  sunnud, 
|f  grant  at  a  quit-rent,   of  one  and  a  half 
has  of  "kunabasiu"  and  waste  jungle 
:  and  after  specification  of  boundaries 
deed  goes  on  to  recite :  **  Within  these 
mils  I  have  given  to  you  to  cultivate  as  a 
Joie  this  land  ;  having  brought  it  into  cul- 
IJvaiion  at  your  own  cost,  you  shall  yearly 
pay  rae  the  fixed  annual  peshcushi  jumma 
of  Rs.  2-8.     Having   paid   rent   into   my 
Jzemindaree  cutcherry,  you,  your  sons,  and 
*jour  son's  sons  and  descendants  in  succes- 
*sion  shall  continue  to  hold  the  land  defined 
fabove.    H^^  peshcushi  ]MV[im2L  shall  never 
fbe  changed.     Therefore  1   give  you   this 
^peshcushi  sunnud.  " 

:  There  is  nothing  peculiar  to  this  country 
fcbout  the  form  of  this  lease.  It  corresponds 
>0  the  ''emphyteusis"  of  the  civil  law, 
pfhich  was  an  assignable  inheritable  riQ:ht  in 
I  certain  tract  of  land  capable  of  yielding 
Iniits  by  virtue  of  which,  and  in  return  for 
i  T    I  •        .  ,    ,    , .        ^he    payment    of     a 

I    iomktns  -  and    Tenkins  ^i  •.  ^      .i 

••Modcr.1  Roman  Law.  yearly  quit-rent,  the 
I  holder,    during     the 

continuance  of  his  right,  possessed  absolutely 
tfce  entire  use  and  also  the  fruits  thereof. 
The  reason  for  granting  these  perpetual 
leases  are  thus  assigned  by  Domat,  and  I 
have  no  doubt  ihat  the  same  reasons  actuated 
proprieiors  in  this  country  who  had  tracts  of 
:^ftste  land  to  dispose  of  and  led  ihcm  to 
confer  grants  of  a  corresponding  nature  at  a 
tew  rent. 

'Section  544. — "For  since  the  owners  of 
'''barren  lands  could  not  easily  find  tenants  for 
'*^ftem,i^  way  was  invente4  to  give  in  per-» 


"  petuity  such  kind  of  lands  on  condition  that 
**  the  grantee  should  cultivate,  plant,  and  other- 
**  wise  improve  them  as  the  word  'emphyten- 
i*  sis  '  signifies.  By  this  agreement  the  pro- 
"  prietor  finds  on  his  part  his  account  by 
"assuring  to  himself  a  certain  and  perpetual 
'*rent,  and  the  perpetual  tenant  finds  like- 
"  wise  his  advantage  in  laying  out  his  labour 
*^and  industry  to  change  the  face  of  the 
**  ground,  and  to  make  it  fruitful."  He  goes 
on  to  say  (section  549):  "  That,  by  giving  the 
"land  and  reserving  ihe  rent,  there  is  as  it 
'Svere  a  partition  of  the  rights  of  property 
'*  between  the  owner  of  the  land  and  the  per- 
"  petual  tenant.  For  the  owner  who  grants  , 
*'  the  perpetual  lease  remains  master  in  so  far 
'^  as  to  enjoy  the  rent  which  he  has  reserved  as 
*'  the  fruit  of  his  own  proper  lands  by  which 
'*  he  retains  the  chief  right  of  property, 
**  which  is  that  of  enjoving  the  thing  as 
'*  owner  of  it  together  with  the  other  rights 
"  which  he  has  reserved  to  himself.  And 
'^  the  perpetual  tenant  on  his  part  acquires 
**  the  right  of  transmitting  the  estate  to  his 
*' successors  for  ever,  of  selling  it,  giving  it 
**  away,  alienating  it  with  the  burdens  of  the 
**  rights  which  the  lessor  of  the  rights  has 
*' reserved  to  himself,  as  also  a  right  to  plant, 
**  to  build,  and  to  make  what  other  changfes 
"  he  shall  think  proper  for  improving  the 
"  estate,  which  are  so  many  rights  of  pro- 
''perty." 

The  relations  existing  between  the  plaintiff 
and  defendant  in  the  case  before  us  appear 
to  me  accurately  defined  in  the  last  section- 
quoted. 

At  the  time  the  grant  under  consideration 
was  made,  the  land  was  waste  and  jungle. 
No  rights  were  reserved.  To  enable  the 
grajtee  to  cultivate,  he  first  had  to  cut  down 
and  root  out  the  original  jungle,  and  he  was 
free  to  plant  trees  or  sow  crops  as  he  thought 
fit.  So  long  as  he  obtained  his  rent,  the 
grantor  could  not  interfere  with  him.  There 
being  an  express  grant  the  question  of 
custom  need  not  be  considered. 

1  can  find  only  one  case  in  which  the 
]3ioint  before  us  has  been  raised ;  the  report 
of  that  case,  Weekly  Reporter,'  1S64, 
page  367,  is  so  meagre  that  it  is  of  no 
assistance  to  us ;  what  the  nature  of  the 
ryot's  lease  was  in  that  case  is  not  stated, 
and  it  has  not  been  cited  as  an  authority. 

It  may  be  the  custom  in  some  parts  of  the 
country  that,  as  between  the  zemindar  and 
ordinary  ryots  holding  under  terminable 
leases,  the  right  to  growing  trees  is  with  the 
zemindar;  with  that  question  we  have^ 
pothingf  to  do.    We  have  sin^pljr  to  decide 
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whether  ^he  plaintiff  talookdar  is  the  owner 
of  the  trees,  the  subject  of  thi§  suit.  In  my 
opinion  such  a  claim  is  untenable.  The  zem- 
indar has,  under  such  circumstances  as  are 
disclosed  in  this  case,  no  more  right  to  the 
trees  planted  by  the  defendants  than  he  has 
to  the  crops  sown  by  him. 

The  decision  of  the  District  Judg^e  must 
be  set  aside,  and  the  order  of  "the  Moonsiff 
dismissing  the  suit  be  restored.  The  plaintiff 
must  pay  the  defendant's  costs  in  all  the 
Courts. 

Markbyy  J. — I  concur. 


The  Qth  March  1874. 

Present : 

The  Hcn'ble  \V.  Markby  and  E.  G.  Brich, 

fudges. 

Decree— Execution— Remedies— Right  of  Suit. 
Case  No.  480  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
i8th  November  i8y2,  affirming  a  decision 
of  the  Moonsiff  of  Sonamookhee,  dated 
the  jist  January  18J2, 

Shero  Coomaree  Dabee  (Defendant), 
Appellant^ 

versus 

Shitaram  Hazra  a^id  others  (Plaintiffs), 
^  Respondents, 

Baboo  Rash  Beharee  Ghose  for  Appellant. 
Baboo  Sreenath  Doss  for  Respondents* 

Money  realized  in  execution  of  a  decree  may  be 
recovered  by  suit,  if  the  decree  is  set  aside  as  regards 
the  party  seeking  to  recover. 

If  such  party  was  not  a  party  to  the  original  decree, 
and  his  name  appeared  there  owing  only  to  misrepresent* 
ation,  he  is  not  restricted  to  the  Court  executing  the 
decree,  but  is  at  liberty  to  seek  his  remedy  in  a  separate 
suit. 

Markby,  y-—!  think  that  the  decree  i*n 
this  case  is  right,  and  that  the  special  appeal 
ought  to  be  dismissed.  The  facts  staled  are 
that  one  Shero  Coomaree  sued  one  Shaikh 
Khaja  MuUick  to  recover  possession  of 
certain  land.  Hazra  and  others,  claiming 
to  be  the  owners  of  the  property,  asked  leave 
to  come  in  and  to  defend  the  suit,  which 
leUve  was  refused.  Nevertheless,  when  the 
suit  was  dismissed,  SheVo  Coomaree  in  her 
^appeal    named    Shitaram    Hazra   and   his 


co-claimants  as  respondents,  and  a 
was  consequently  served  upon  them  in 
usual  form. 

Shitaram    and    his    co-sharers    did 
appear,  and  the  judgment  of   the  first 
being   reversed,   a  decree  for  recovery 
possession  was  given  in  which  tbej 
included.     That  decree  is  dated  and  N 
ber  1868. 

Subsequently,  Shitaram  and  his  c 
brought  a  suit  to  bave   their    title  to 
very  property  declared,  one  of  the  defcn 
being  Shero  Coomaree  who  had  beca 
cesful  in  obtaining  the  decree  of  N 
1868.     Shitaram  and  his  co-sharers  ob 
a  final  decree  declaring  their  title  on  the 
December  1870. 

Whilst  this  second    suit    was    pen 
Shero  Coomaree  took  proceedings  in 
tion  of  her  former  decree  against  Shi 
and  his  co-sharers  to  recover  a  sum  of 
awarded  her  by  that  decree  either  for 
or  mesne-profits  (it  is  not  quite  clear  wM 
whereupon  Shitaram  and  bis  co-sharers, 
order  to  prevent  a  sale  of   their  pr . 
deposited   in   Court    the    amount   cUi 
under  protest,  and  Shero  Coomaree  recti 
that  amount  on  account  of  her  decree. 

Shitaram  and  his  co-sharers  have  br 
the   present  suit  against   Shero  Coo 
to  recover  the  money  so  paid  by  them; 
amount    which    they    seek    to    recover 
Rs.  375. 

The  Court  of  first  instance  gave 
plaintiffs  a  decree,  and  that  decree  has 
affirmed  by  the  Court  of  appeal. 

In  special  appeal  it  is  contended  that 
money  now  sued  for  was  recovered  in  eitf* 
tion  of  the  process  of  the  Court,  and  canflfil 
be  recovered  back. 

As  a  general  rule  no  doubt  this  is  so;  sw 
had  the  decree  in  execution  of  which  tl*' 
money  was  recovered  remained  in  force,  ^ 
plaintiffs  might  not  have  been  able  itf 
recover  in  this  suit. 

But  in  this  case  both  Courts  appear  to  W 
to  have  found  that  the  judgment  in  the  fiflfc 
suit  has  been  set  aside,  so  far  as  the  pnsetfi 
plaintiffs  are  concerned,  by  the  proceedings 
in  the  second  suit.*  It  seems  to  us,  thercfor^r 
that  there  is  no  impediment  to  this  snit.       ] 

It  is  also  said  that  the  question  bdngOB^ 
relating  to  the  execution  of  the  decree « 
the  first  suit  arising  between  the  parties® 
that  suit,  it  is  to  be  determined  byib«Cai»t 
executing  the  decree  in  that  suit,  and  not  l? 
a  separate  suit;  and  that  this  present $o»l "^ 
therefore,  improper.     But  I  think  tbcp«w^ 

plaintiffs  have  ^een  shown  not  to  bav»  *^" 
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ies  to  the  first  decree.  Their  names,  it 
le,  appeared  on  the  decree,  but  that  was 
\%  to  the  misrepresentation  of  Shero 
laree  that  they  were  defendants  in  the 
below.  The  record  has  been  searched, 
it  appears  that  Shitaram  and  his 
larers  were  neveV  made  defendants  in 
[first  suit.  On  the  contrary,  the  only 
was  a  refusal  of.  their  own  application 
they  might  become  so.  The  erroneous 
Lion  of  their  names»in  the  proceedings 
the  Appellate  Court  was  due  to  the 
{presentation  of  Shero  Coomaree,  and 
error  has  been  rectified  by  the  subse- 
sait. 

le  other  objection  that  this  is  a  suit  in 
:h  no  appeal  lies  to  this  Court  need  not 
isidered,  inasmuch  as,  having  heard  the 
lent,  we  are  satisfied  that  the  judgment 
Court  below  was  right, 
appeal  is  dismissed  with  costs. 


The  I  ith  Marph  1874. 
Present  : 

ie  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges, 

lent  by  Surety— Subrogation—Surety's 
Rig^htsand  Remedies. 

Case  No.  1450  of  1873. 

nal  Appeal  from  a  decision  passed  by 

e  Officiating  Judge  of  East  Ihirdwany 

^aied  the  22nd  April    1873,  affirming   a 

Ucision    of   the     ^Subordinate   Judge    of 

lihat  District,    dated   the    28th    December 

5era  Lall  Samunt  (Plaintiff),  Appellant, 

versus 

Oozeer  AH  and  others  (some   of  the 
Defendants),  Respondents. 

ms  Romesh  Chunder  Milter,  Chunder 
tadhub  Ghose,  and  Rajender  Misser  for 
appellant. 

\ho  Mohesh  Chunder  Chowdhry  and 
Moulvie  Murhumut  •  //ossein  for 
Respondents. 

|>p!ytng  the  law  of  England  and  Scotlariti  and  the 
Tal  law  of  Europe  to  this  country,  it  was  held  that, 
t  a  surety  has  paid  off  the  debt  of  his  principal,  not 
are  all  the  collateral  securities  transferred  to  the 
ty,  but,  by  what  is  called  .subrogation,  the  right  is 
r transferred  to  him  to  stand  in  the  place  ot  the 
jjoal  creditor,  and  to  use  against  the  principal  debtor 
"•remedy  which  the  principal  creditor  himself  could 


have  used.  Accordingly  the  surety  is  n^  debarred 
from  proceeding  against  the  original  debtor  upon  the 
instrument  itself  which  created  the  debt,  by  reason 
of  the  debt  having  been  paid  by  himself. 

•    Markbv,  J. — In  special  appeal  No.   1450 
which  was  argued  yesterday,  the  short  facts 
are  these :  That  one  Mazedoollah,  on  the  i8th 
Assin  1273,  executed  a  deed  of  conditional 
^ale  in  favour  of  the  plaintiff.     Subsequently 
a  notice  of  foreclosure  was  served,  and,  after 
expiry  of  the  year  of  grace,  the  present  suit 
for    recovery    of    possession   w^as    brought 
against    Mazedoollah.     Upon    this    several 
other  persons  came  forward  and  made  claims 
to  the  property,  and  were  made  defendants 
in  the  suit.     It  is  now  only  necessary  for  us 
to  notice  the  case  of  the  defendant  Oozeer 
Ali  and  that  of  the  defendant  Zohoor  Ahmed. 
The  case  -of  Oozeer   Ali   was   that   on  the, 
i4ih    Jeyt    1273,  Mazedoollah   borrowed   a 
sura  of  money  from  one  Gobind   Chunder ; 
that   he,  Oozeer  Ali,    was    surety    on     that 
occasion,  and  the  money  was  secured  by  a 
mortgage-bond ;   that    Oozeer    Ali    having 
himself  paid  the  balance  which  was  due  to 
Gobind  Chunder   under  the  bond,  Gobind 
Chunder  had  at  his  instance  instituted  a  suit 
against  Mazedoollah  upon  the  mortgage-bond, 
and   obtained    a    decree   under    which   the 
property   comprised   in  the    mortgage-bond 
was  sold  ;    and   that  he    (Ojzeer    Ali)  pur- 
chased it.     The  answer  to  that  made  by  the 
plaintiff    in    this   suit   was    that    all    those 
proceedings   were    merely    colourable,   and 
intended  to  defeat  his  claim  upon  his  condi- 
tional   sale.     That    question    of     fact    was 
investigated  in  the  Courts  below,  and  it  has 
been  tound  that  that  is  not  so ;   th^  there 
was  a  real  mortgage  to  Gobind  Chunder,  and 
that   the     proceedings   were   bond  fide  and 
hoiiestly    conducted,   and    that  they    were 
good    and    valid    as    against    the    present 
plaintiff. 

Now,  the  first  question  which  has  been 
raised  in  this  Court  in  special  appeal  is  thatj 
under  the  law  of  this  country,  when  a  mort- 
gage-bond is  paid  off  by  the  surety,  it  is 
absolutely  put  an  end  to  and  extinguished, 
and  no  further  proceedings  can  be  taken 
upon  it.  But  no  authority  bearing  upon 
the  subject  has  been  quoted,  the  decision  in 
the  9th  Weekly  Reporter,  page  230,  having 
really  nothing  whatever  to  do  with  this 
matter.  Therefore  we  must  decide  the 
question  by  analogy  of  the  law  of  other 
countries ;  and  it  appears  to  us  clear  thjit, 
by  the  law  of  luigland  and  the  law  of 
Scotland,  and,  as  far  as  we  are  aware,  by  the^ 
general  law  of  Europe,  when  a  surety  has 
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paid  off%lhe  debt  of  his  principal,  not  only 
all  the  collateral  securities  are  transferred 
to  the  surety,  but,  by  what  is  called  subroga- 
tion, the  right  is  also  transferred  to  him  to, 
stand  in  the  place  of  the  original  creditor, 
and  to  use  against  the  principal  debtor  every 
remedy  which  the  principal  creditor  himself 
could  have  used.  The  only  doubt  that  was 
ever  thrown  upon  that  in  England  appear^ 
to  have  arisen  out  of  the  decision  of  Lord 
Kldon  in  the  case  of  Copis  vs.  Middleion, 
decided  about  the  year  1824.  That  decision 
appears,  however,  to  have  been  considered 
somewhat, too  narrow,  and  the  law  of  Eng- 
land is  now  contained  in  the  Mcrcaniile  Law 
Amendment  Act,  1856  (19  &  20  Vict., 
c-  97)1  which  enacts  thai  *'  every  person 
"  who  being  surety  for  the  debt  or  duty  of 
"  another,  or  being  liable  with  another  for 
"  any  debt  or  duty,  shall  pay  such  debt  or 
"  perform  such  duty,  shall  be  entitled  to 
*'  have  assigned  to  him,  or  to  a  trustee  for 
**  him,  every  judgment,  specialty,  or  other 
"  security  which  shall  be  held  by  the  creditor 
*'  in  respect  of  such  debt  or  duty,  whether 
**  such  judgment,  specialty,  or  other  security 
*'  shall  or  shall  not  be  deemed  at  law  to  have 
**  been  satisfied  by  the  payment  of  the  debt 
*'  or  performance  of  the  duty ;  and  such 
**  person  shall  be  entitled  to  stand  in  the 
•*  place  of  the  creditor,  and  to  use  all  the 
**  remedies,  and,  if  need  be,  and  upon  a 
"  proper  indemnity,  to  use  the  name  of  the  ! 
**  creditor,  in  any  action  or  other  proceeding 
"  at  law  or  equity,  in  order  to  obtain  from  the 
**  principal  debtor,  or  any  co-security,  co- 
'*  contractor,  or  co-debtor,  as  the  case  may 
*'  be,  iffdemnificaiion  for  the  advances  made, 
**  and  loss  sustained  by  the  person  who  shall 
**  have  so  paid  such  debt,  or  performed  ^ch 
"  duty  ;  and  such  payment  or  performance 
"  so  made  by  such  surety  shall  not  be  plead- 
**  able  in  bar  of  any  such  action  or  other 
"  proceeding  by  him." 

It  seems  to  us,  therefore,  that  the  law 
of  this  country  may  be  reasonably  taken  to 
be  that  which  has  been  considered  equit- 
able in  other  countries,  namely,  that  ike 
surely  is  not  debarred  from  proceeding 
against  the  original  debtor  upon  the  instru- 
ment itself  which  created  the  debt,  by 
reason  of  the  debt  having  been  paid  by 
himself.  Therefore  that  disposes  of  the  first 
point  in  favour  of  the.  defendant  Oozeer 
Ali. 

^Then  it ,  is  said  that  supposing  that  to 
be  the  case,  still  the  surety  can  only  proceed 
against  the  principal  for  the  actual  loss 
which  he  has  incurred  in  consequence  of  his 


having  been    called  upon  to  pay  ihe 
Xov,  possibly,  that  might  be  the  <ase,i 
possibly  here  \i  Mazedoollah  iiad  raised 
qu'istion  when  the  suit  was  brought  a 
him,  he  could  have  succeeded  then  in 
blishing    that    view    of  the     law.    Bnt 
must  observe  in  the  first  place   that  that 
not  the  stale-in  which  this  case  now  is. 
judgment    was  actually    recovered    a 
.Mazedoollah,  and  by  regular  proceedings 
Court ;  the  estate  hap;  been  sold,  and  is 
absolutely  vested  in   Ojzecr  Ali;  and  m 
than  that  no  sort  of  case  of  this  kind 
made    in   the    Court    below.     The  plu 
came  into  Court,  simply  asking  for  posses 
of  the  property,  entirely  ignoring  the 
of  Oozeer   Ali,   and  entirely   denying,  wl 
they  were   asserted,   thai    any   such   ri^ 
existed.     It   seems  to  us,   therefore,  thai 
would  be  now  wholly  improper  to  allow 
plaintiff   to   shift  completely    the  gronni 
his  action,  so  as  to  raise  any  question  of 
description.     It    is,  therefore,     unnece 
for  us  to  consider  whether,   if  that  \iefr 
the  case  had  been  put  forward  in  ibe  C 
below,  it  could  have  been  maintained. 
sufficient,  to  dispose  of  this  case,  forut 
say  that  that  is  not  the  question  which 
been  raised  in  this  suit  in  the  Coun 
and   therefore    it   cannot  now  be  raised 
special  appeal.     Upon  this  ground,  tberd 
we  think  that,  so  far  as  ihat  portion  of 
property  which    is  in  the  hands  of  0 
Ali  is  concerned,  the  special  appeal  ouglA 
be  dismissed. 

Then,  as    reijards    that    portion  of 
property  which  is  claimed  by  ZohoorAh 
it  appears  that  he  claimed  under  a  pure 
from  Mazedoollah  prior  in  date  to  the  coaft 
tional-sale  to  the  plaintiff.     He  had  notil 
first  obtained  possesison  under  his  6td  d 
sale,  but  he  subsequently  did  so  in  a  saitiaj 
which  he  obtained  a  decree,  and  under M 
decree  obtained  possession.     The  only  objec* 
lion  which  is  now  made  to  his  title  is  iW 
his  bill  of  sale  was  not  registered;  andibc' 
plaintiff  relie?  upon  section  50,  Act  XX. ot 
1866,  which  provides  that  a  sale  or  mortgage 
which    is     registered    shall  take  effect  0 
against  any   prior  *sale  or  mortgage  which  «l 
unregistered.     Now  this  point  also  does  nflt, 
appear  to  have   been  raised  below,  and  iJi 
that  we  know  about  it  is  that  the  Judge  d(^ 
certainly  say  in  his  judgment  that  iw  ^ 
of  sale  was  unregistered,  merely  rcfcniaf  ® 
that  in    dealing   with  the  question  of  factj 
which  was   before  him,  namely,  whether^ 
not  that  was  a  genuine  sale.   But  wetifl 
upon   that  observation   of  the  Jadg<J,  ^ 


tr4.i 


Civil 


THE  tVBIKtT  MPOETKB. 


Rulings, 


349 


a  conditional   sale  which  was  sabse- 

ly  executed  is  to  take  precedence  of  the 

I  which  had  already  taken  place.    A  decree 

been  obtained  by  the  vendee  on  his  bill 

(and  we  roust  assume  that  to  be  a 

decree),  and  under  that  decree  he  has 

uned  possession.    It  seems  to  us  that  the 

»on  which  he  obtained  is  possession 

^r  the  only  tide  which  he  had,  namely, 

sale  to  him  by  MazedooUah,  and  we 

>t,  merely  because vthe  Judge  remarks 

that  that  bill  of  sale  was  unregistered, 

that  that  was  an  improper  decree,  and 

the  possession  which  he  held  under  that 

is  to  be  postponed  to  the  conditional 

onder  which  the  plaintiff  claims. 

Fpon  these  grounds,  therefore,  we  think 

the  decision  of  the  Court  below  is  right, 

the  special  appeal  ought  to  be  dismissed 

costs. 


The  11th  March  1874. 

Present: 

Hon'ble  Sir  Richard  Couch,  Ki.,  Chief 
Justice,  and  the  Hon'ble  F.  A.  Glover, 
^ttdge. 

•iutt  ^  MoTtffiLge'boad  —  Alienations  Pen- 
"^  Lite — Certificate  of  Sale^Registration. 

Case  No.  1830  of  1873. 

ial  Appeal  from  a  decision  passed  by 
Hu  Officiating  Judge  of  Hooghly,  dated 
\'\i  yd  July  7^7 J,  affirming  a  decision 

?^    the     (Jfficiaiing    First     Subordinate 
udge    of  that  District,  dated  the    rgth 
'March  ikyj. 

Raj  Kishen  ^ookerjee  (Defendant), 
Appellant, 

versus 

Radha  Madhub  Holdar  (PlaintifiF), 
Respondent, 

The  Advocate- General  for  Appellant. 

ff.  C.  Jackson  and  Babog  Bhyrub  Chunder 
Banerjee  for  Respondent. 

I  In  a  suit  for  rent  by  the  auction-purchaser  of  pro- 
^  vbich  had  been  sold  in  execution  of  a  money- 
Kc»  defendant  admitted  bein?  in  possession,  but 
1  ttie  alleged  relationship  of  landlord  and  tenant, 
i£nf^  that  the  property  had  been  purchased  by 
^at  a  sale  in  execution  of  a  decree  which  he  had 
^  «pon  a  "  ihortg^age-bond,''  i,e.,  a  money-bond 
'!L*^^  creating  a  charge  upon  the  property.  The 
this  mortgage-bond  was  commenced  after  the 
9^t  upon  which  the  property  was  sold  to  the 
h  but  lias  pending  when  plaintiff  purchased : 

Vol.  XZI. 


Held  that  the  fact  of  the  suit  beuig  for  r|nt  was  no 
bar  to  the  Courts  going  into  the  real  question  between 
the  parties — whether  defendant's  tenancy  had  merged 
in  his  higher  right  of  proprietor  : 

Hbld  that  a  purchaser  under  an  execution  is  bound 
hy  a  lis  pendens  ;  for  it  would  be  impossible  that  any 
action  or  suit  could  be  brought  to  a  successful  termi- 
nation if  alienations  pendente  lite  were  permitted  to 
prevail  : 

Hrld  that  the  mortgagors  were  bound  by  the  pro- 
ceedings in  the  suit  including  the  attachment  and  sale, 
And  defendant  had  a  good  title  against  plaintiff  in  the 
same  manner  as  against  the  mortgagors  whose  interest 
plaintiff  purchased,  even  if  the  certificate  of  sale  was 
not  registered. 

Couch,  C,  J. — In  this  case  the  suit  was 
brought  by  the  plaintiff  for  rent  of  certain 
property  which  had  been  sold  by  auction 
in  satisfaction  of  a  money-decree  against 
Matunginee  Dabee,  and  purchased  by  the 
plaintiff.  The  plaintiff  alleged  that  the 
defendant  was  in  possession  of  the  property 
under  a  putnee  in  the  name  of  his  son,  and 
sought  to  recover  the  rent  with  interest  for 
a  period  commencing  at  the  date  of  his 
purchase. 

The  defendant  admitted  that  he  was  in 
possession  of  the  property,  but  alleged  that 
the  relation  of  landlord  and  tenant  did  not 
exist  between  him  and  the  plaintiff ;  that  the 
plaintiff  had  never  taken  possession  of  the 
property  which  he  purchased;  that  it  was 
mortgaged  to  the  defendant;  and  that  the 
defendant  obtained  a  decree  for  the  money 
due  on  the  mortgage,  and  purchased  the 
property  himself  at  the  sale  in  execution  of 
the  decree;  and  therefore  the  plaintiff  was 
not  entitled  to  receive  the  rent  which  he 
claimed. 

The  Subordinate  Judge  who  first  tried 
the  suit,  after  stating  what  the  deitndant 
urged  by  way  of  defence,  did  not  inquire 
int(\  it,  but  determined  that  the  defendant 
was  responsible  to  the  plaintiff  for  the  rent 
until  the  question  of  the  right  set  up  by ' 
him  was  adjudicated  upon  in  a  regular  suit. 

Upon  the  appeal,  the  Officiating  Judge 
said  :  '*The  third  point  is  that  the  defendant 
"  having  a  mortgage  on  the  property  obtained 
''  a  decree,  brought  it  to  sale,  and  purchased 
"<t  himself,  thus  becoming  malik  as  well 
"  as  putneedar.  The  full  consideration  of  this 
'*  would  involve  several  somewhat  intricate 
''questions  of  right  and  law  which  cannot 
<<  be  properly  decided  in  a  rent-suit,  and  into 
*'  which  it  is  therefore  unnecessary  to  enter." 

Both  Courts,  therefore,  avoided  deciding 
what  was  the  real  question  between  the 
parties.  Instead  of  finally  determining  the 
matter  in  dispute,  fhey  left  it  to  be  deter- 
mined in  another  suit,  and  they  gave  to  the' 
plaintiff  a  decree  for  rent  which  it  might 
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afterwards  appear  he  was  not  entitled  to 
have.  Its  being  a  suit  for  rent  did  not 
prevent  the  Courts  from  going  into  the  real 
question  between  the  parties,  and  determining 
whether  the  defendant  by  reason  6l  his 
purchase  in  the  manner  alleged  had  ceased 
to  be  liable  as  a  tenant,  and  had  become, 
in  fact,  the  proprietor  of  the  land,  so  that 
the  tenancy  merged  in  his  higher  righf. 
This  is  a  mode  of  dealing  with  the  case 
which  cannot  be  defended.  In  fact,  when 
the  special  appeal  came  on  before  us,  it  was 
seen  that  it  could  not ;  and  we  were  4sked, 
as  there  was  no  dispute  about  the  facts  of 
the  case,  to  decide  whether  the  plaintiff  was 
entitled  to  recover  his  rent  or  not.  The 
decision  of  this  depends  upon  the  dates  of 
the  transactions  which  were  stated  to  us  by 
the  learned  Counsel  who  appeared  for  the 
respondent. 

The  attachment  upon  which  the  sale  at 
which  the  plaintiff  purchased  took  place  was 
on  the  7th  of  November  1871.  In  Decem- 
ber 1 87 1,  the  defendant  brought  his  suit 
upon  his  mortgage  which  was  what  is 
generally  called  a  mortgage-bond — being 
a  money-bond  with  a  clause  creating  a  charge 
upon  the  property,  and  not  a  mortgage  by 
way  of  conditional  sale,  which  would  convey 
the  property  to  the  defendant.  In  February 
1872,  there  was  a  decree  by  consent  in  that 
suit,  the  decree  being  in  the  usual  form,  and 
authorizing  the  realization  of  the  money 
due  upon-  the  mortgage  by  a  sale  of  the 
mortgaged  property.  On  the  i8th  of  April 
1872,  the  property  was  sold  under  the  attach- 
ment gf  the  7th  of  November  1871,  through 
which  the  plaintiff  claimed,  but  a  few  days 
before  that,  the  property  had  been  attached 
by  the  defendant  in  execution  of  the  d(5tree 

,  which  he  had  obtained.  The  plaintiff,  as 
has  been  already  mentioned,  was  a  purchaser 
at  the  sale  on  the  i8th  of  April,  and  'he 
claimed  rent  from  that  date. 

It  was  objected  that  the  certificate  of  the 
sale  to  the  defendant  had  not  been  registered, 
and  that  the  defendant  was,  therefore,  unable 
to  use  it  as  evidence  of  his  title.  TRe 
certificate  of  the  sale  to  the  plaintiff  had 
been  registered.  The  question  is  whether, 
under  these  circumstances,  the  defendant  can 
be  considered  to  have  acquired  as  against 
the  plaintiff  a  title  to  the  property,  because 
if  he  has,  he  cannot  be  liable  to  pay  to  the 
plaintiff  the  rent  which  has  become  due 
afterwards. 
It  does  not  appear  at  tehat  precise  periods 

♦the  rent  was  payable,  or  whether  any  instal- 
ment of  it  became  due  between  the  date  of 


the  plaintiff's  purchase  and  the  date  tk\ 
defendant's  purchase.     If  any  insulmeiii 
become  due  between  those  dates,  the  p) 
is  entitled  to  it,  because  the  defendami 
only  claim  exemption  from  payment  of 
from  the  time  when  he  became  the  pure 
We  have  to  consider  then,  whether, 
standing  the  non-registration  of  the 
cate  of  sale,  the  defendant  has  a  good  til 

The   suit  on  the  mortgage-bond 
we  have  stated,  commenced   in  Dec 
1871,   and    was  pending   at   the  time 
plaintiff  purchased.     The  mortgagors 
bound    by    the    proceedings    in   that 
including  the  attachment,  the  order  for 
and  the  order  of  the  Court  confirming 
sale ;  and  if  the  plaintiff  is  bound  by 
the  defendant  will  have  a  good  title 
him  in  the  same  manner  as  he  would 
against  the   mortgagors  whose   interest 
plaintiff  purchased. 

The  right  and  interest  which  the  pi 
purchased  was  the  right  and  interest 
the  mortgagors  had.     And   if  the  effect] 
the  suit  was  to  bind  the  plaintiff,  it 
no  matter  that  the  certificate  of  sale 
not  registered. 

The  question  whether  a  purchascrni 
an  execution  is  bound  by  a  lis  pendens 
considered  by  the  late  Supreme  Court' 
Gour  Monee  Dabee  vs.  Read,  2  Taylor 
Bell,    p.    83.     It    was    not    necessary 
the   decision   of  that  case  that  the 
should    determine    the    question;    bat 
learned  Judge  who  delivered  the  judj 
seems  to  have  considered  that  it  was 
which  it  would  be  proper  for  him  to  de 
and  he  held  that  the  doctrine  of  lis 
did  not  apply  to  a  purchaser  at  a  sale  M 
Sheriff.     If  he  were  right,  it  ought  wf  r 
apply  to  a  purchaser  at  a  sale  in  ex( 
of  a  decree  under  Aft  VIII.  of  1859. 
the  judgment  of  Sir  James  Col  vile  is  fc 
very  much  (we  do   not  say  altogether, 
very    much)    upon    the    fact    that  in 
English  Courts  there  had  been  no  d< 
applying   the  doctrine  of   lis  pendens  to 
case  of  that  description.     It  does  notapr 
to  have  occurred  ^to  him  that  at  that 
from    the    state    of    the    law    in  tng\t 
there  could  not  have  been  such  a  decisK^. 
What  remains  in  the  mortgagor  is  only  wj- 
is  known  as  the  equity  of  redemptioa,  w 
right   to  sue  in  a   Court   of  equity  W  ^ 
allowed  to  redeem  the  property.  ^ 

That  was  not  an  interest  which  coo™^ 
taken  by  the  Sheriff  in  execution  of  «PJg;j 
ment  of  a  Court  in  England  and  be  sowaf  j 
him.     It  was  not  until  the  AS  1  wl't^ 
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ria,  c.  1 10,  s.  13,  by  which  judgments 
made  charges  upon  real  property,  that 
leqQky  of  redemption  could  be  sold  in 
Faction  o£  a  judgment;  and  then  it  did 
become  the  subject  of  a  sale  by  the 
riff,  but  was  treated  as  an  interest  in  the 
in  estate  in  it  which  came  within  the 
tion  of  that  Act. 

the  absence  of  decisions  in  the  Courts 

jSngland  upon  the  question  which  came 

re  the  Supreme  Couft  is  fully  accounted 

le  only  effect  of  holding  that  the  doc- 
of  lis  pendens  does  not  apply  would  be 
the  proceedings  in  the  suit  against  the 

Igor  would    become    ineffectual.     If 

is  a  sale  in   execution  of  a  decree 

1st  him  pending  those  proceedings,  the 

m  buying  at  the  sale  does  not  get  more 

the  mortgagor  had,  that  is,  he  gets  only 

right  to  redeem  the  property.     And  the 

lit  would  be  that  the  mortgagee  (we  use 

term  mortgagee  to  describe  the  person 

is  suing  on  the  mortgage-bond  to 
>lishhis  charge,  for  the  reasoning  applies 
le  one  case  as  much  as  in  the  other) 

have  to  bring  a  fresh  suit  against  the 

jhaser  in   order   to  foreclose  him  from 

Bcming;  and  if  pending  the  suit,  there 

a  decree  against  him  in  another  suit,  and 

Lecation  of  it  his  right  and  interest  were 

ched  and  sold  and  some  person  purchased 

f*  third  suit  would  be  necessary.     This 

in  fact,  stated  by  Sir  James  Colvile  at 

fii  in    his  judgment,  for  he   says :  **  If 

purchaser  at  a  Sheriff's  sale  should  fail 
set  aside  the  decree  for  fraud,  he  would 
lupposing  the  doctrine  of  lis  pendens  to 
pply  to  hirn)  be  absolutely  defeated; 
Aereas  the  successful  suitor  in  equity  is 
rfy  delayed  :  he  can  always  reassert  against 

purchaser  at  the  Sheriff's  sale  those 
pities  to  which  the  judgment-debtor  was 
ibject." 

jAccording  to  this    the  mortgagee  could 

^rt  against  the  purchaser  at  a  Sheriff's 

the  right  to  foreclose  or  to  have  the 

5rty  sold  in  order  to  realize  the  money 

on  the  mortgage. 

^e  ground  upon  whith  the  doctrine  of 

^pendens  rests  is  stated  in  a  modern  deci- 

in  England,  and  it  will  be  found  to  apply 

a  case  like  the  present.     In  Bellamy  vs, 

ome,  which  is  a  leading  case  on  the  subject, 

I  DeGex  and  Jones  566,   Lord  Justice 

~ier  says  that  the  doctrine  is  not  founded 

any  peculiar    tenets  of    a  Court  of 

as  to  constructive  notice,  but  prevails 

[.in  law  and  equity  resting  on  this  found* 


ation  that  it  would  be  impossible  ^that  any 
action  or  suit  could  be  brought  to  a  success- 
ful termination  if  alienations  pendente  lite 
jvere  permitted  to  prevail. 

Now  to  apply  what  is  there  said  to  be  the 
foundation  of  the  doctrine  to  a  case  like  the 
present,  it  would  be  impossible  for  the  suit 
by  the  mortgagee  to  have  the  money  realized 
by  the  sale  of  the  mortgaged  property  to  be 
brought  to  a  successful  termination,  if  per- 
sons buying  under  an  execution  against  the 
mortgagor  are  not  to  be  bound  by  the  pro- 
ceedings. Although  there  may  be  no  deci- 
sion of  the  English  Courts  upon  this 
question,  the  case,  in  our  opinion,  clearly 
comes  within  the  reason  of  the  rule,  and  with 
the  utmost  respect  to  the  Judges  of  the  late 
Supreme  Court  we  feel  compelled  to  say  that 
we  cannot  treat  their  depision  as  an  authority 
on  this  point.  It  appears  to  have  been  ques- 
tioned by  the  profession  at  that  time  from  the 
note  to  the  report  in  Taylor  and  Bell. 

In  the  present  case  the  property  was 
ordered  to  be  sold,  and  was  sold  In  execution 
of  the  decree  obtained  by  the  mortgagee. 
There  was  an  order  confirming  the  sale, 
which  order  would  relate  back  to  the  time  of 
the  sale;  the  sale  would  be  confirmed  as 
from  the  date  when  it  was  made.  And 
although  the  certificate  of  the  sale  might  be 
necessary  for  the  purchaser,  if  he  was  seeking 
to  establish  his  title  against  other  persons, 
yet  without  any  certificate  the  defendant  in 
that  suit,  the  mortgagor,  and  the  plaintifif  in 
the  present  suit,  would  be  bound  by  the 
proceedings,  and  there  would  be  a  good  title 
against  them.  The  order  confirming  the  sale 
would  complete  the  title  of  the  defendant  as 
against  them.  The  Registration  Act  does 
not/equire  that  the  order  confirming  the  sale 
shall  be  registered  ;  in  fact,  orders  and 
decrees  are  mentioned  in  it  as  not  requiring 
to  be  registered. 

The  result  is  that  in  this  case  the  defend- 
ant has  shown  that  as  against  the  plaintiff 
he  had  a  right  to  be  no  longer  treated  as  a 
tenant  from  the  time  when  he  purchased  the 
p(>operty.  If  any  rent,  as  we  have  said, 
became  due  between  the  two  periods  the 
defence  will  not  apply  to  that.  We  will 
postpone  making  our  decree  in  order  that  the 
parties  may  agree  if  they  can,  whether  any 
rent,  and,  if  so,  what  amount,  became  due 
between  the  date  of  the  plaintiff's  purchase 
and  the  date  of  the  defendant's  purchase. 

It  having  been  agreed  between  the  plead^ 
for  the  appellant  and  the  pleader  for  the  re- 
spondent that  Rs.  2  50  became  due  between  the  , 
dates  of  the  respective  purchases,  we  reverse  * 
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the  decre%?  of  the  lower  Courts,  and  give  a 
decree  for  the  plaintifiE  for  Rs.  250,  and  inter- 
est thereon  at  6  per  cent.,  from  the  institution 
of  the  suit,  with  costs  in  the  lower  Courts  in 
proportion  to  the  amount  decreed,  and  the 
respondent  will  pay  the  costs  of  this  appeal. 


The  12th  March  1874,  • 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  Louis  S.  Jackson 
and  W.  Ainslie,  Judges, 

Breach  of  Contract— Penalty— Liquidated  Da- 
mages—Invalidity of  .unreasoaaole  Contract 
—lasnes— Defence. 

Case  No.  2  of  1873. 

Appeal  under  section  1$  of  the  Letters  Pa- 
tent of  28th  December  186^,  against  a 
judgment  of  the  Honble  IV,  Markby  and 
the  Hon'ble  E.  G.  Birch,  two  of  the  Judges 
of  this  Court,  dated  the  igth  July  i8yj, 
the  said  Judges  having  been  equally  divided 
in  opinion* 

Zebonnissa  and  others  (Defendants), 
Appellants, 

versus 

Brojendro  Coomar  Roy  Chowdhry  (Plaintiff), 

Respondent, 

The  Advocate- General  and  Bahoos  Kalee 
Mohun  Doss  and  Chunder  Madhuh  Ghose 
for  Appellants. 

Mr.  y,  P.  Kennedy  and  Baboos  Sreenath 
Doss  and  Doorga  Mohun  Doss  for 
Respondent. 

The  suit  was  to  recover  principal  and  interest  under 
the  terms  of  an  ekrar  which  was  as  follows  :  Plaintiff 
agreed  to  advance  Rs.  20,000  to  defendants  who  were 
to  give  him,  as  security  for  re-payment  with  interest  at 
18  per  cent,  per  annum,  an  ijara  for  a  term  of  ten  years ; 
one-fourth  of  the  profits  to  be  taken  by  plaintiff  for  the 
interest,  one-half  of  the  remainder  in  reduction  of  the 
principal,  and  the  remaining  half  to  be  received  by  de- 
fendants. It  was  also  stipulated  that  if  the  defendants 
failed  to  give  the  ijara,  they  should  repay  the  advaifte 
with  interest  at  75  per  cent,  per  annum,  and  that  if  the 
plaintiff  isaould  not  accept  the  ijara,  he  should  receive 
back  his  money  without  interest  within  six  months  from 
his  refusal.  The  ekrar  also  contained  a  provision  that 
if, .at  the  end  of  ten  years,  the  one- fourth  share  of  the 
profits  should  not  cover  the  interest,  defendants  would 
pay  the  deficiency  in  cash  : 

Held  that  the  interest  at  75  per  cent,  was  not  in- 
tended to  be  in  the  nature  of  a  penalty,  or  anything  more 
than  an  estimate  of  damages  for  breach  of  contract. 

Held  that  in  the  absence  o^any  confidential  relation 
between  the  parties,  of  any  imposition  or  misrepresenta- 
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tion,  or  any  want  of  capacity,  th  e  Court  caold 
that  the  contract  to  give  the  ijara,  for  the  bi 
which  interest  at  75  per  cent,  was   to  be  paid,  _ 
itself  to  be  held  invalid  as  being   onreasopiMc- 
oppressive. 

^  Parties  who  hav«  had  a  suit  determioed  ap 
ttons  which  they  thought  fit  to  raise  in  the  first 
not  entitled  to  make  a  different  case  in  the  Cbart 
peal,  though  the  Appellate  Court  may  ia  saae 
allow  this  to  be  done. 

The  Advocate-General,  for  the  appell 
contended  that   the  ekramama  was 
so  far  only  as  it  rotated  to  the  payn» 
interest  at  the  rate  of    18    per   cent 
annum  on  the  sums  advanocd  by 
spondent  to  the  appellants  ;  bat  it  oog 
to  be  enforced  so  far  as  it  related  to 
payment  of  interest  at  the  rate  of  75 
cent,  per  annum,  on  the  ground  that  it 
oppressive,  that  it  was    unreasonable, 
it  was  obtained  by  the  exercise  of 
advantage,  that  it  was    contrary  to  Hi 
Law,   and   that  it  was  in   the   natore 
penalty. 

It  would  seem    from   the    judgmeitf 
Birch,  J.,   that  the  respondent  being'  ' 
aware  of  the    predicament    in    which 
appellants  were  at  the  time,  and  ko 
full  well  that  they  were    anxious  to 
their    family-estates    from    being   sold 
arrears  of  revenue,  desired  and  con 
to  their  entering  into  this   unconscioB 
agreement,  which,  but  for  their  necessi 
conditions,   they    might   perhaps   not 
entered    into.      Under    the    circu 
therefore,  the  contract  should  not  be  enfi 
because  it  was  obtained  by  the  ex< 
undue    advantage,    and     because    it 
oppressive  and  unreasonable.    In  the 
of  Stilwell    vs.    Wilkins,    Jacob's  R 
282,   Lord  Eldon  said  :    *'  That  thongh 
''  general  a  sale  will  not  be  set  aside  oa 
"  ground  of  inadequacy  of  price,  yet 
"  may  be  cases  of  inadequacy  so  enonn 
"  great  as  to  form  a  ground  for  cancel" 
"  contract."     And  in  the  case  of  Heatln 
vs,  Paignon,  2    Bro.   C.  C.  167,  i75i^ 
Thurlow  said  :  *'  If  mere   inadeqaacj  is 
"  ground,  it  should  seem  that  it  was 
"  suflScient.     But  there  is  a  diflFcrence  ari 
*'  between   that  and  evidence  arising 
"  inadequacy.     If*  there  is  such  inadeq 
"  as  to  show  that  the  person  did  not  und 
"  stand   the  bargain   he   made,  ^  ''**  ^3 
"  oppressed   that  he  was  glad  to  make  %\ 
"  knowing  its  inadequacy,  it    will  ri»*  • 
"  command  over  him  which  may  aow«rt  W^ 
"  fraud." 

In  this  case  it  is  clear  that  the  resptw* 
ent  took  advantage  qf  the  appellants'  oe^ 
sitous  circumstances,  and  they  were  p*^ 
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ir  enter  into  the  bargain,  hard  as  it  was, 
Ijave  iheir  estates  from  being  sold.  Lord 
flborn,  in  the  case  of  the  Earl  of  Aylesford 
t^ Morris,  8  L.  R.,  Ch.  App.,  489,  says : 
ere  is  always  fraud  presumed  or  infer- 
from  the  circumstances  or  conditions 
the  parlies  contracting — weakness  on 
ODe  side,  usury  on  the  other,  or  extortion  or 
vantage  taken  of  that  weakness.  There 
been  always  an  appearance  of  fraud 
m  ihe  nature  of  th«  bargain.'' 
e  further  goes  on  to  say  that  "  fraud 
not  here  mean  deceit  or  circumven- 
it  means  an  unconscientious  use  of 
e  power  arising  out  of  these  circum- 
nces  and  conditions ;  and  when  the 
lative  position  of  the  parties  is  such  as 
rimd  facie  to  raise  this  presumption,  the 
transaction  cannot  stand,  unless  the  person 
claiming  the  benefit  of  it  is  able  to  repel 
4he  presumption  by  contrary  evidence, 
proving  it  to  have  been  in  point  of  fact 
fair,  just,  and  reasonable ; "  vide  also 
Bom.  H.  C.  Rep.,  A.  C,  11  ;  4  Bom. 
C.  Rep.,  A.  C,  302.  In  the  present 
le  the  respondent  is  a  Hindoo,  and  under 
provisions  of  the  Hindoo  Law,  it  has 
n  clearly  decided  that  "  no  greater  sum 
of  iuierest  than  the  principal  sum  can  be 
lecovered  at  any  one  time"— 3  Bom.  H.  C. 
p.,  A.  C,  25  ;  4  Bom.  H.  C.  Rep.,  A.  C, 
2 ;  3  Ben.  L.  R.,  O.  C,  130 ;  and  i  Bom. 
C.  Rep.  47.   , 

Moreover,  there  was  no    breach  of  the 

nama  on    the    part  of  the  appellants, 

Ihey  offered    to    give   the  ijara  to  the 

pendent,  but  he  did  not  take  it,  and  it 

as  uliimately   given  to   Mahomed   Mirza, 

Wih  the  full  knowledge  and  consent  of  the 

L|Kpondent.    But,   even    if     the    appellants 

Sjilcd  to  give  the  ijara  to   the    respondent, 

Ae  respondent  could  not  ask  the  appellants 

ifogive  him  75  per  cent,  per  annum,  because 

J,»ich  would  clearly  be  regarded  as  a  penalty, 

^d  a  Court  of  Equity   would   refuse    to 

toforce  a  bargain  which  is  in  the  nature  of 

■  penalty.     In    the    case    of   HurbuUubh 

wain  Singh  vs,  Genda  Moharaj,  20  W.  R. 

f»l57,  it  was  held,   by   Mr.    Justice   Phear, 

•«at  the  increment  of  5©    per  cent,   (which 

»oald  become  due  in  the  event  of  non-pay- 

pient  of  an  instalment  on  the  day  on  which 

*  was  to  be  paid)  was  in  the  nature  of  a 

.penalty,  as  it  bore  no  relation  to  any  actual 

or  supposed  loss  which  the  zemindar  might 

J^n  from  the  delay  in  the  payment ;  and 

.}Aat  the  plaintiff  was  entitled  to  recover  only 

«#»ocb  as  would  compensate  him  for  such 


In  the  present  case,  apart  fronj  the  fact 
that  the  respondent  knew  and  consented  to 
the  giving  of  the  ijara  to  Mahomed  Mirza 
,by  the  appellants,  there  is  no  proof  whatever 
that  the  respondent  suffered  any  loss  by  the 
supposed  failure  on  the  part  of  the  appellants 
to  give  him  the  ijara;  and,  even  if  there 
was  a  loss  suffered,  the  respondent  would 
*be  amply  compensated  by  the  payment  of 
interest  at  the  rate  of  18  per  cent,  per 
annum,  which  the  appellants  are  ready  and 
willing  to  give  him. 

Mr.  Kennedy,  for  the  respondent,  con- 
tended that  there  were  no  grounds  whatever 
for  saying  that  the  ekrarnama  was  oppres- 
sive, unreasonable,  and  unconscionable.  And 
he  submitted  that,  even  if  it  had  been  proved 
to  have  been  oppressive  and  unconscionable, 
that  would  not  per  se  vitiate  the  contract. 
A  Court  of  Equity  would  only  interfere  for 
the  purpose  of  granting  the  relief  asked  for 
when  it  is  satisfied  by  clear  evidence  that 
the  contract  was  entered  ii^to  fraudulently. 
In  this  case  no  charge  of  fraud  of  any  kind 
was  even  alleged  to  have  been  committed. 

The  appellants,  with  their  eyes  open,  and 
fully  believing  that  they  would  be  benefited, 
deliberately  entered  into  the  contract.  The 
mere  fact  of  the  interest  being  large  would 
not  be  sufficient  either  to  vitiate  the  ekrar- 
nama or  necessitate  a  diminution  of  the 
interest.  There  must  be  fraud  shown  to 
have  been  committed  before  the  ekrarnama 
in  the  present  case  could  be  declared  to  be 
void. 

In  Kedari  bin  Ranu  and  Bhairu  bin 
Janku  vs,  Atmarambhat  bin  Narayanbhat 
and  Hari  Sadashiv,  3  Bom.  H.  C.  *Rep.  20, 
Mr.  Justice  Westropp  says :  "  We  are  not 
''  ^t  all  to  be  understood  as  laying  down,  as 
"  a  general  principle,  that  men  who  are 
**  perfectly  cognizant  of  what  they  are  doing, 
"are  to  be  relieved  from  the  consequences 
"of  any  hard  bargain  into  which  they  may 
"willingly  enter."  Again,  in  the  case  of 
Coles  w.  Trecothick,  9  Vesey  246,  Lord  Eldpn 
said :  "  Unless  the  inadequacy  of  price 
i^is  such  as  shocks  the  conscience,  and 
"  amounts  in  itself  to  conclusive  and  decisive 
"evidence  of  fraud  in  the  transaction,  it  is 
"  not  itself  a  sufficient  ground  for  refusing  a 
"  specific  performance.''  And  in  the  case  of 
Gwynne  vs,  Heaton,  1  Bro.  C.  C.  i,  9,  Lord 
Thurlow  said ;  "  To  set  aside  a  conveyance, 
"  there  must  be  an  equality  so  strong,  gross, 
"and  manifest  that  it  must  be  impossibly  to 
"  state  it  to  a  man  /)f  common  sense  without 
"  producing  an  exclamation  at  the  inequality 
"of  it." 
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The  pr|sent  contract  cannot  be  considered 
as  being  gross  or  unfair,  at  all  events  to  the 
appellants,  because  by  their  letter  of  the 
iith  April  1870  they  said  they  were  willing 
to  act  up  strictly  to  the  contract,  and  desired 
the  respondent  to  do  the  same. 

It  has  been  asserted  by  the  Advocate- 
General  that,  by  the  letter  of  the  3rd  of 
February  1870,  the  respondent  acquiesced  in 
the  grant  of  the  ijara  to  Mahomed  Mirza; 
and  by  his  acquiescence  he  has  waived  his 
claim  to  the  interest  at  the  rate  of  75  per 
cent,  per  annum.  Now,  it  does  not  at  all 
appear  from  the  letter  that  the  respondent 
had  acquiesced  to  the  giving  of  the  ijara 
to  Mahomed  Mirza.  The  letter  merely  says 
that  he  is  willing  to  "  assent  to  any  arrange- 
"  ment  that  might  be  made  to  ihe  defendant's 
"  advantage."  If  it  be  the  contention  of  the 
appellants  that,  by  the  letter  of  the  3rd  of 
February,  the  respondent  waived  his  right  to 
the  75  per  cent,  it  seems  extremely  strange 
that  they  should  have  written  the  letter  of 
the  lith  April  to  the  respondent,  informing 
him  that  it  was  their  intention  to  act  strictly 
up  to  the  ekrarnama.  and  calling  upon 
him  to  do  the  same.  Having  written  this 
letter,  the  appellants  are  now  clearly  estopped 
from  saying  that  there  had  been  a  previous 
waiver  by  the  respondent  of  his  rights  under 
the  ekrarnama. 

Mr.  Kennedy  further  submitted  that  the 
interest  of  75  per  cent,  cannot  be  regarded 
in  the  nature  of  a  penalty.  In  the  case  of 
Hurbullubh  Narain  Singh  vs,  GendaMoharaj, 
cited  by  the  Advocate- General,  the  4th 
illustration  given  by  Mr.  Justice  Phear 
referre(fto punctual  payment:  that,  in  default 
of  punctual  payment,  a  larger  sum  shall 
become  due.  Such  a  case  would  clearly Jbe 
in  the  nature  of  a  penally,  but,  in  the  present 
case,  no  question  of  punctual  payment  arose. 

In  the  case  of  Herbert  vs.  Salisbury  and 
Yeovil  Railway  Company,  2  L.  R.  224, 
Lord  Romilly  said  that  "it  is  not  the  high 
"rate  of  interest  which  constitutes  a  penalty. 
*JI  apprehend  it  is  quite  clear  that,  if  a 
**  vendor  and  a  purchaser  enter  into  a  contract 
"by  which  the  purchaser  agrees  to  pay 
"  10  per  cent,  interest  from  the  lime  that  he 
**  takes  possession  until  the  contract  is 
"  completed,  in  the  absence  of  any  fraud  or 
"  misconduct  of  the  vendor,  he  is  bound  to 
"  pay  interest  at  10  per  cent.  Having  made 
"that  contract  with  his  eyes  open,  he  cannot 
**  afterwards  complain  that  that  rate  of  inter- 
"  est  is  very  heavy,  or  say  that,  by  reason  of 
i*the  interest  being  very  heavy,  it  is  in  the 
"nature  of  a  penalty,  which  the  Court  df 


"  Chancery  will  relieve  against ; "  vik 
12  Moore's  Privy  Council  Cases  199,  and 
cases  cited  therein. 

The  judgment  of  the  Appeal  Bench  wa 
delivered  as  follows  by — 

Couch,  C.J, — This  case  comes  before 
on  an  appeal  from  the  decision  of  Mr.  J 
Markby  sitting  with  Mr.  Justice  Birch, 
'suit  was  brought  to  recover  Rs.  20,000 
principal  and  Rs.    i3>765   for  interest 
according  to   the  teflns  of  an  ekrarnama 
agreement. 

The  Officiating  Subordinate  Judge  m 
decree  in  favour  of  the  plaintiff,  from 
there  was  an  appeal  to  this  Court.    And 
judgment  of  Mr.  Justice    Markby  was 
the  decision  of  the  Subordinate  Judge  i 
be  affirmed,  except  as  to  the  interest  opoo 
amount  decreed,  which  was  reduced  to  6 
cent. 

The  ekrar  or  agreement,  upK)n  which 
suit  is  brought,  states  that  the  parties 
entitled  to  the  property  which  is  the  subj 
of  it,  and  that,  being  unable,  as  they  ex 
it,  to  administer  and  take  care  of  themeb 
and  to  attend  to  certain  law-suits,  which 
referred  to,  they  had  sought  the  assistance 
the  plaintifip,  and  he  had  agreed  to  maketl 
an  advance  to  the  extent  of  Rs.  20j 
within  three  years.  Then  they  agree  that 
ijara  shall  be  given  to  secure  the  adva 
and  interest  at  the  rate  of  Rs.  1-8  per 
per  mensem,  and  they  stipulate  that,  if 
fail  to  give  the  ijara,  they  shall  repay  to 
plaintiff  the  amounts  which  he  may  advaadi 
with  interest  at  Rs.  6-4  per  cent,  per  mcaie* 
from  the  date  of  ihe  receipt  by  them  of  ll* 
loan  to  the  date  of  liquidation. 

The  ekrar  also  contains  a  provision  that,  2 
at  the  end  of  the  time  fixed  for  the  ija^ 
namely,  ten  years,  the  one-fourth  share  whii 
was  to  be  set  apart  for  interest  on  the  nH»9 
advanced  should  not  cover  the  amount  of  46 
interest  calculated  at  the  rate  of  18  perceaL 
per  annum,  they  would  pay  to  the  plaintiff  ij 
cish  whatever  deficiency  there  might  be,  aad 
it  also  provides  that,  if  the  plaintiff  would  nrt 
accept  the  ijara,  he  should  receive  the 
money  lent  by  him  without  interest  within 
six  months  from  th^  date  of  his  refusal. 

The  nature  of  the  transaction  was  this: 
The  plaintiff  agreed  to  advance  money  » 
the  extent  of  Rs.  20,000,  which  it  has  been 
found  that  he  did,  and  the  defendants  »«< 
to  give  him  as  a  security  for  the  repajfl*^^ 
of  the  money  advanced  with  intere^  ai »° 
per  cent,  per  annum,  the  ijara  foraicnnw 
ten  years  from  the  ist  of  Bysack  i»775^ 
fourth  of  the  profits  was  to  be  tak€tt  by* 
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j|iainti£f  for  the  interest  on  the  sum  advanced  ; 
pe-haif  of  the  remainder  of  the  profits  was 
Id  be  taken  by  the  plaintiff,  and  applied  by 
bm  in  redaction  of  the  principal  sum,  and 
remaining  half  was  to  be  received  by  the 
lendants. 

It  would  appear  from  the  agreement  that 
parties  did  not  know  what  the  profits 
lid  amount  to.  It  is  not  shown  that 
\j  fraud  was  practised  by  the  plaintiff 
m  the  defendants,  «or  that  he  deceived 
sm  in  any  way  as  to  what  the  profits 
The  terms  of  the  agreement  show 
they  thoufi^ht  it  right  to  provide 
the  event  of  his  refusing  to  take  the 
on  the  ground  that  it  would  not  be 
insufficient  or  rather  a  safe  security  for  the 
'1?ances,  and  that  the  amount  of  the  profits 
tid  not  compensate  him  for  the  interest 
the  rate  of  18  per  cent,  per  annum.  And 
seems  to  have  thought  it  possible  (and 
ly  appear  to  have  assented  to  this)  that  the 
of  the  remainder  of  the  profits  might 
be  sufficient  to  repay  the  principal  sum  ; 
they  agree  that,  if  at  the  end  of  ten  years 
^c  profits  were  not  sufficient  to  repay  the 
advanced,  they  will  make  good  to  him 
balance  that  might  be  due  with  interest 
18  per  cent.  So  far  as  we  can  gather 
>m  the  document,  there  was  an  uncertainty 
their  minds  as  to  the  value  of  the  security 
was  to  be  given  for  the  money  advanced 
interest.  And  then  it  is  stipulated  that, 
;lhc  defendants  fail  to  give  the  security  for 
Ijk  loan  and  interest,  they  shall  pay  the 
pincipal  sum  and  interest  at  75  per  cent,  per 
pimam. 

i  The  first  question  to  be  considered  is,  is 
:fte  interest  at  the  rate  of  75  per  cent,  from 
jfte  time  of  the  advance  a  penalty,  or  is  it, 
>"wbat  is  commonly  called , liquidated  damages — 
f  damages  which  the  parties  have  agreed  shall 
repaid  upon  the  breach  of  the  contract. 

;  The  breach  which  is  provided  for  in  this 
'^y  is  a  single  act,  namely,  the  not  giving 
,we  jjara.  The  reasons  which  exist  in  the 
pscs  where  a  sum  is  agreed  to  be  paid  on 
W  non-performance  of  any  one  of  different 
I  acts  with  different  consequences  to  the  party 
I  'to  is  entitled  to  have  them  performed,  for 
I  ^7'ng  that  it  is  a  penalty,  do  not  apply  to 
^  present  case.  We  have  to  see  what  was 
«e  intention  of  the  parties  independently  of 
toy  such  rule  of  construction. 

The  value  of  the  security,  the  advantage 
wch  the  plaintiff  would  derive  from  it,  was 
"•capable  of  precise  estimation.  It  was 
9^' natural  that  the  parties  should  agree 


to  an  estimate  of  it.  And  they  di^  so ;  they 
agreed  that,  if  the  ijara  was  not  given,  the 
plaintiff  should  get,  instead  of  it,  interest  at 
\  the  rate  of  75  per  cent. ;  that  is,  in  case  of 
a  breach  of  the  contract,  they  agreed  to  sub- 
stitute for  the  benefit  which  would  be  given 
by  the  security  interest  at  that  rate.  It 
cannot,  as  I  remarked  in  the  course  of  the 
argument,  be  called  an  alternative  contract, 
because  the  plaintiff  had  a  right  to  insist  upon 
having  the  ijara,  if  he  thought  fit  to  do  so, 
and  he  might,  subject  to  the  question  as  to 
whether  it  is  a  contract  which  could  be 
enforced  at  all,  claim  a  specific  performance 
of  it.  It  is  an  agreement  in  the  event  of  the 
breach  in  not  giving  the  ijara,  to  give 
something  else  for  it.  This  may  have  led 
Mr.  Justice  Markby  to  speak  of  it  as  an  alter- 
native contract.  The  effect  of  it  is  that  it 
provides  that  the  plaintiff,  instead  of  compell- 
ing the  defendants  to  give  the  ijara,  may, 
if  he  thinks  fit  to  do  so,  claim  the  interest  at 
the  higher  rate.  In  that  way,  and  so  far  as 
he  is  concerned,  it  is  alternative. 

It  has  been  held  in  various  cases  in  the 
English  Courts,  where  this  matter  has  been 
discussed,  that  the  estimate  of  the  damages 
being  apparently  excessive  is  not  of  itself 
conclusive  that  it  was  intended  as  a  penalty. 
The  Courts  have  said  that,  where  the  damages 
from  the  breach  of  a  contract  are  uncertain, 
the  parties  themselves  are  at  liberty  to  put 
their  own  valuation  upon  them,  and  the 
Courts  have  no  standard  by  which  they  can 
pronounce  them  to  be  excessive.  That  seems 
to  be  a  reasonable  rule,  and  one  which  ought 
to  be  applied  in  this  case.  Here  we  cannot 
undertake  to  say  that  the  parties  did  not 
consider  that«  looking  at  all  the  circumstances 
of  jhe  case,  if  the  plaintiff  lost  the  security 
of  the  property  which  he  would  have  had  by 
the  ijara,  it  was  fair  to  estimate  the  injury 
and  the  risk  which  he  would  incur  of  not 
recovering  the  money  at  all  at  the  rate  of 
interest  which  has  been  agreed  to  be  paid. 
Therefore,  considering  the  nature  of  the 
transaction,  that  ir  was  a  provision  to  meet 
the  case  of  the  plaintiff  being,  by  the  refusal 
of  the  defendants,  left  with  nothing  but 
their  mere  personal  security  and  subject  to 
the  difficulty  which  a  creditor  so  frequently 
meets  with  in  India  of  recovering  money  from 
his  debtor,  there  seems  to  be  no  reason  for 
thinking  that,  by  the  agreement  for  the  75 
per  cent,  interest,  the  parties  intended  to  any- 
thing more  than  to  estimate  what  the  plainjiff 
would  be  entitled  io  as  damages.  It  does 
not  appear  that  it  was  intended  to  be  in  th^ 
nature  of  a  penalty  or  as  a  security  for  the 
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payment  f  f  the  much  lower  rate  of  interest — 
the  1 8  per  cent. 

We  are  not,  in  trying  this  case,  bound  by 
the  English  decisions,  but  the  rules  which^ 
have  been  adopted  by  the  Courts  in  England 
may  fairly  be  referred  to.  And  there  is 
nothing  in  the  nature  of  the  transaction  or 
in  the  rules  which  had  been  adopted  by  the 
English  Courts  to  lead  us  to  the  conclusion' 
that  this  was  intended  by  the  parties  to  be 
anything  more  than  an  estimate  by  them  of 
the  compensation  which  the  plaintiff  was  to 
have,  if  he  did  not  get  his  security  by  means 
of  the  ijara. 

The  question  then  which  we  shall  have  to 
consider  is,  whether,  taking  it  to  be  a  contract 
to  pay  interest  at  75  per  cent,  as  damages 
for  breach  of  contract  to  give  the  ijara,  it 
js  of  such  a  nature  that  the  Court  will  con- 
sider it  invalid. 

Two  questions  are  mixed  together : 
Whether  the  contract  to  pay  those  damages 
is  such  as  the  Courts  will  allow  to  be  en- 
forced, and  whether  the  contract  to  give  the 
ijara  for  the  breach  of  which  the  damages 
are  to  be  paid  is  also  such.  Mr.  Justice  Birch 
has  considered  that  it  is  not  a  conj^ract  which 
the  Courts  would  enforce  on  the  ground, 
apparently,  that  it  is  such  an  oppressive 
and  unreasonable  contract  that  it  comes 
within  those  principles  on  which  Courts 
decline  to  give  effect  to  a  contract. 

The  first  observation  that  arises  upon  this 
ground  of  defence  is  that  the  defendants  did 
not  raise  it  in  the  first  Court.  They  rested 
their  defence  upon  an  altogether  different 
ground.  The  learned  Advocate-General 
seems  Ip  admit  that  they  were  extremely  ill- 
advised  in  putting  forward  the  defence  they 
did.  They  denied  that  the  ekrar  had  been 
executed,  and  that  an  advance  had  been  made.. 
They  charged  fraud  and  forgery — ^forgery 
with  regard  to  the  document  not  having  been 
executed,  and  fraud  in  a  claim  being  made  for 
advances  which  in  fact  were  not  made.  But 
they  did  not  allege  that  the  ekrar  was  given 
under  such  circumstances  that  a  Court  of 
Equity  ought  to  set  it  aside  or  refuse  to  allos^ 
the  plaintiff  to  recover  upon  it.  Nor  do  they, 
in  the  grounds  of  appeal  to  this  Court,  make 
such  a  case  as  that.  If  the  matter  rested 
there,  I  think  it  would  not  be  right  to  allow 
this  question  to  be  raised.  Parties  who  have 
had  the  suit  determined  upon  questions 
which  they  thought  fit  to  raise,  and  to  have 
determined  by  the  first  Court,  are  not 
eiUitled  to  make  an  altogether  different  case 
in  the  Court  of  appeal,  and  raise  an  altogether 
Vlifferent    defence.    I    say  **  not  entitled/' 


because  I  do  not  intend  to  say  that 
may  not  be  cases  in  which  the  Court 
allow  it.     But  in  this  case  it  appears 
although  the  question  was  not  raised  in 
first  Court  nor  in  the  grounds  of  appeal, 
learned   Judges   allowed   it  to   be 
They  refer  to  the  question  in  their  jud 
and   I  think  we  cannot  treat  it  now 
question  that  was  not  tried,  at  least,  in 
Appellate  Court,  namely,  before  Mr.  J 
Markby  and  Mr.  Justice  Birch.    We 
therefore,   see  whether,  upon  the  evi 
in  the  suit,  there  is  a  ground  for  such 
defence. 

The  defendants  certainly  are  not  entii 
now  to  give  any  additional  evidence  00 
question  ;  and  they  cannot  complain  of 
Court  deciding  it  upon  such  evidence  as 
is.    The  burden  of  proof  was  upon 
It  being  found  that  the  ekrar  was  ex 
it  was  for  them  to  prove  circumstances  w! 
made  it  proper  for  the  Court  not  to  enforce 
or,  which  is  the  same  thing,  to  set  it  aside. 

In  this  case  there  is  not  that  which  is 
important  element  in  cases  of  this  descri 
where  the  deed  is  set  aside,  a  relation  bet* 
the    parties   which    involves    a    confide 
reposed  by  the  person  executing  the  deed 
the  person  in  whose  favour  it  is  execi 
Here,   the   plaintiff  had  no  confidential 
fiduciary  relation  with  the  defendants, 
were  apparently  induced  to  go  to  him,  and 
ask  him  to  lend  them  money  by  their 
ing  that  he  possessed  peculiar  means  of 
ence,   peculiar  means  of  assisting  thesa 
attaining  the  object  for  which  (bey 
the  money.     But  there  was  no  confid 
relation   between  them.     The  plsuntiff 
not  any  connection  of  that  character 
them. 

As  to  information  of  the  value  of  the 
perty  which  was  the  subject  of  the  tri 
tion,  it  does  not  appear  that  the  plaintiS 
any  peculiar  means  of  information  on 
subject,  or  that  he  had  any  information  &t 
that  the  defendants  had  not.     The  dcf< 
ants  were  the  persons  who  would  be  liki 
to  know  most  about  the  value  of  their 
perty,  and  what  they  were  agreeing  to 
as  a  security  for  the  money  which  they 
asking  the  plaintiff  to  lend.     There  is  nothi 
in  the  case  to  show  that  the  plaintifif  bad 
information  which  the  defendants  did  ■< 
posssess,  or  that  he  gave  them  any  information  ^ 
or  did  anything  to  induce  them  to  enter i*> 
this  agreement  with  him.     So  far,  there  » 
nothing  which  can  be  said  to  make  itaci«  j 
of  constructive  fraud  on  the  part  of  w 
plaintiff.  • 
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Then  there  is  another  fact  in  some  of  these 
ses  which  is  -txy  importani,  namely,  the 
►aoiiy  of  the  person  entering  into  ihc  con- 
The  Courts  have  in  many  cases  con-. 
|red  the  incapacity  of  ihe  person  entering 
L  contract  as  a  very  important  element  in 
eterminrng  whether  it  ought  to  be  enforced  ; 
Kh  incapacity,  as  not  beinfr  of  age,  or,  in 
■l<:  cases,  havingjust attained  majority,  and' 
%  case  of  females  who  have  not  proper 
hsers  vhom  they  might  consult.  Here 
Kg  is  nothing  oi  Ihac  kind,  h  is  true 
M  some  of  the  defendants  were  ladies,  but 
Iry  had  every  opportunity  of  consuliing 
Kir  friends  on  the  subject,  and  it  does  not 
ppear  ihal  ihe  plainiiR  in  any  way  prevented 
■^  or  lUd  anything  to  lead  ihem  to  act  wlth- 
ot  taking  proper  advice.  The  probability 
»  that  they  were  advised  by  others  in  the 
natter,  and  there  can  be  no  ground  for  setting 
lus  (leeil  aside  in  their  case  for  the  want  of 
L  No  circumsiance  is  shown  which  would 
'-■in  the  Conn  to  consider  that  this  is  a  con- 
.utt  -.li-il  ought  not  10  be  enforced  except 
■  .Li;  \\e  can  gather  from  the  contract  itself. 

1  hen  the  question    is,    ought  we,  in  the 

nbseiicc  of  any  of  ihe  facls  to  which  1  have 

::]lii1eii.  in  the  absence  of  any  confidential 

.\,n  between  the  patlies,  of  any  imposi- 

:  .    nr    misrepresentation,   or   any   want  of 

.i;  !...:i,  to  say  that  this  contract  is  of  so 

a:  i   or   unreasonable  a    character  that  the 

Co-r;^  aught  not  to  enforce  it.     There  may 

beca;c:i  (iliey  arc  few)  in  which  a  Court  of 

l-*iui;y    has    refused    to  eijfotce  a  coniracl, 

lit  his   set    it  aside    on    that    ground.     In 

e  words  of  Lord  Wesibury  in  Tciinent  i-s. 

';i:k<.-ii1,    Law    Reports,    z    Scoicli  Appeals 

■  There    Is   an    equity   which    may    be 

!■  andcJ  on  gross  inadequacy  of  considera- 

i'.-'ii.  but  it  can  only  be  where  the  inade- 

4  I  icy  is  such  as  to  involve  the  conclusion 

iiu;  ihe    pariy  either  did  not  understand 

ii".;i  lie  was  about,  or  was  the  victim  of 

'  (ami  imposition." 

Tnt;  question  then  resolves  itself  into  this  : 

Can  tj.ij  Court  say  that  a  contract  to  pay 

^•-'.c^'.  at  the  rate  of  75  per  cent,  per  annum. 

'■->  ^'ife  a  security  for  a  loan   wtiieh  was 

..i!;rcd    as  possibly  'of    so   much  value 

;he  plaintiff  ought  10  be  paid  75  per 

interest  if   he  did   not   get   it,   is  one 

1  the  Conns  ought  10  decline  to  enforce. 

■t:  i^ere  to  say  ihai,  it  would  be  in  etTect 

'ly  ihat  the  Courts    will    not  enforce  a 

i-.ict  10    pay    inletest    beyond    a  certain 

'■"     I  am  unable  to  ssy  what  rate  should 

'■i^^'i.     Loolting  at    ihe   risk  in  lending 

t«iiey,  ai  the    many    circumstances    which 
1       YoL  XXI. 


in  different  cases  may  induce  a  pe^ion  about 
to  borrow  money  to  agree  10  give  a  very 
high  rate  of  interest,  benefits  which,  he  thinks, 
he  may  obtain  by  borrowing  the  money  in 
a  particular  quarter,  considering  all  possible 
circumslances,  I  do  not  think  the  Court  can 
undeiiake  to  say  tliat  a  contract  to  pay  inter- 
est at  this  rate  is.  without  other  facts  being 
shown,  so  hard  or  unreasonable  that  it  should 
be  declared  to  be  invali.i.  'I'hat  is  what  this 
case  is,  for,  if  the  Court  would  not  declare 
the  contract  to  pay  interest  to  be  invalid, 
I  do  not  think  «e  can  say  thai  the  contract 
to  give  the  ijara  for  the  breach  of  which 
interest  at  that  rale  was  to  be  paid  is  of 
iiself  a  contract  of  such  a  nature  that  it  is 
to  be  held  to  be  invalid  as  being  an  unreason- 
able and  oppressive  one.  The  parlies  must 
have  known  very  well  that  the  plair.liff  was 
expecting  to  get  such  a  security  for  his 
advances,  and  that  he  did  not  get  it,  he  would 
not  be  willing  to  lend  them  the  money  unless 
he  was  to  be  paid  interest  at  ihis  rate. 
Upon  Ihis  question,  then,  I  think  that  Ihe 
decree  whicli  is  appealed  from  cannot  be 
disturbed. 

Mr.  Justice  Birch  has  also  considered 
that  ihere  was  whai  has  been  called  a  waiver 
of  the  performance  of  the  contract,  a  waiver 
of  giving  ihe  ijara,  and  ihai,  if  the  plainiiR 
had  waived  that,  he  would  not  be  entitled 
to  recover  damages  for  a  breach  of  'the 
contract  in  not  giving  it. 

This  defence  also  was  not  raised  in  the 
first  Court,  nor  in  the  grounds  of  appeal, 
but,  like  the  other,  it  seems  10  have  been 
raised  in  the  argument  of  the  case  before 
Mr.  Justice  Markby  and  Mr.  Justice  Birch. 
But  what  is  called  a  waiver,  if  it  is  to  ba 
an,  answer  to  the  claim  on  the  part  of  ihe 
plaintiff,  must  be  not  a  waiver  of  the  giving 
of  the  ijara,  the  plaintiff  not  intending  to 
relieve  the  defendants  from  the  liability  to 
pay  the  damages  if  ihey  did  not  give  it; 
but  a  waiver  or  an  abandonment  of  the 
entire  contract.  It  does  not  appear  10  me 
that  the  plainiilT  ever  intended  to,  or  ever 
did,  make  such  a  waiver  or  abandonment  as 
that.  He  may  have  been  willing  that  the 
defendants  should  pay  him  the  liighcr  rale 
of  interest  instead  of  giving  the  security. 
I  think  it  would  require  very  clear  evidence 
to  establish  ihaL  the  plainliff,  having  a  tight 
to  a  security  for  his  advance,  or,  if  he  did 
not  have  ihat,  10  be  paid  interest  at  75  per 
cent,  per  annum,  consented  lo  give  up  tkat 
right,  and  to  retaiironly  the  .-iglit  to  be  paid 
interest  at  ihe  rate  of  18  per  cent,  without 
any  security  for  even  tite  payment  of  \hai- 
53-a' 
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The  lettqr  which   has  been  referred  to  as 
supporting  the  case  of  waiver  is  ambiguous. 
It  does  not  state  distinctly  what  the  terms 
of  the  negotiations  that  it  refers  10  were ; 
and  it  is  quite  possible  that  this  loiter  refer- 
red, not  10  the  ijara.  being  given  to  Mirza 
Mahomed,  but  to  what  had  been  the  subject 
of  negotiations  before,  namely,  to  tlie  defend- 
ants receiving    an     ijara  from   him,   which 
would  make  a  great  difference.     The  waiver 
or   abandonment  tp  be  an   answer   to   the 
present   suit  ought    to    be   clearly   proved. 
The   defendants,    certainly,  in  my  opinion, 
have  not  proved  it ;  and  they  have  so  far  the 
advantage  that,   if  they  originaMy  intended 
to   make   out   any  case  of  that  kind,  they 
have  given  such  evidence  as  they  thought 
fit  on  the  subject  without  having,  either  in 
their  defence  or  in  their  grounds  of  appeal, 
given  notice  to  the  plaintiff  that  they  intended 
to  do  so,  so  that  the  plaintiff  might  have 
met  such  a  case  by  evidence  on  his  part. 
I  think  this  ground  of  defence  also  fails,  and 
that  the  plaintiff   is  entitled  to  recover  the 
principal  sum  and  interest  at  75   per  cent, 
per  annum  which  has  been  awarded  to  him. 
The  appeal  will  be  dismissed  with  costs. 
Jackson  and  Ainslie,  JJ.,  concurred. 


The  14th  March  1874. 

Present  : 

Sir  James  W.  Colvilc,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert  P. 
Collier. 

Invalid  takhiraj  —  Resumption  —  Polliain  —  Re- 
gulations XXV.  and  XXXI.  of  1802,  Madras 
Code. 

• 
On  Appeal  from  the  High   Court  of  Judi- 
cature at  Madras, 

The  Collector  of  Trichinopoly 

versus 

Lukkamani  and  the  Zemindar  of 

Marungapuri.  • 

Held  that  Regulation  XXV.  of  1S02  of  the  Madras 
Code  did  not  either  jjive  to,  or  take  away  from,  the 
fornraer  owners  of  lands  not  permanently  assessed  any 
rights  which  they  then  had.  It  merely  vested  in  all 
zemindars  an  hereditary  rii^'ht  at  a  fixed  revenue  upon 
the  conclusion  of  the  permanent  as*:essment  with  them 

The  object  of  Regulation  XXXI.  of  kSo2  of  the 
Madras  Code  was  merely  the  protection  of  the  revenue 
from  invalid  lakhiraj  grants,  and  to  provide  for  the  mod*- 
ofirying  claims  to  hold  lands  exempt  from  pavment  of 
revenue.  It  was  not  inrended*  to  confer  upon  G-.vern- 
mcnt  any  title  which  did  not  then  exist,  or  to  assert  that 
•according  to  the  usagcb  of  the  country,  thuc  was  no 
private  right  to  lands  : 


Held  that  there  is  no  long  uniform  current  of 
sions  to  show  that  every  polliam  not  ocrmanently 
is  necessarily  only  a  tenure  for  life  or  at  the  idUi 
Government. 

The   nature   and   object   of    the  snit 
which    these    appeals    were    preferred 
clearly  stated  in  the  judgment  pronoai 
by  the  High  Court  of  Madras  (Record  k 

To  make  the  case  intelligible,  it  may 
shortly  staled  that  the  suit  was  brou?ht 
the  Civil  Court  of  'Frichinopoly  by  Luki 
mani,  the  first  widow  of  Tirumalai  Pu( 
Naiker,  the  la*e  zemindar  of  Marungaf 
to  recover,    as    his   heiress,    amongst 
things,  the  villages  attached   to  the  zeiai 
daree.     The  suit   was   brought   against 
Collector  of   Trichinopoly   as   the  agent 
the  Court  of  Wards  in  charqre  of  the  z( 
daree,  on  behaff,  and   as  the  guardian, 
Rangakristna  Muiha  Veera  Puchaya  Naikt 
a  minor,   who  was  the  half-brother  of 
deceased  zemindar,  and  who,  after  bis  d( 
had  been  recognized  by  the  Government 
the    zemindar.     At    the    lime    of    the 
zemindar's  death,  he  and  his  half-brother, 
minor,  were  members  of  an  undivided  fam 
and,  consequently,   if  the   estate   was  b 
ditarv,  and  the  minor  was  legitimate,  he 
the  heir  of  the  deceased  zemindar  (9  M 
Indian  Appeals  66).* 

The  principal  defences  set  up  hs  the 
lector  were : — 

1.  That  no  isiimraree  sunnud  had 
granted  for  ihe  zemindaree,  and  ihat  il 
an  unsettled  polliam  ;  that,  after  the  death 
the  late  zemindar,  the  right  to  nomioalc 
successor  to  him  was  vested  in  the  Go 
mcnt ;  that  the  Government  had  granted 
zemindaree  to  the  minor,  Rangakristna; 
that  this,  being  an  act  of  State,  could 
be  questioned  by  any  Municipal  Coun. 

2.  That,  even  if  an  istimraree  sunnud 
been  granted,  and  the  polliam  had 
settled,  the  minor,  as  the  undivided  bdf* 
brother  of  the  deceased  zemindar,  vTooldbl 
the  rightful  heir  thereto. 

The  widow  disputed  the  legitimacr  of 
minor,  and  the  followin«  were  the  prinq 
issues  laid  down  for  trial : —  * 

1.  Whether  the* Court  was  competent tt 
entertain  the  suit  ? 

2.  Whether  the  half-brother  of  tfcl 
deceased  zemindar  was  his  legal  heir,  flf 
whether  the  plaintiff  herself  was  entided» 
succeed  to  the  zemindaree  ? 

3.  Whether  the  minor  was  the  baa- 
brother  of  the  deceased  zemindar? 

•  I  \V.  R.  (P.  090. 
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f- Subsequently,  the  minor,  having  attained 
fefuU  age.  was  admiiied  as  a  supplememal 
Werdant  in  the  suit ;  but  ibc  first  defendani, 
he  Collecior,  was  also  allowed  to  be  heard 
Idefence.  Whereupon  the  first  defendani, 
R  Collecior,  having  been  examined  as  a 
iBiess,  the  Judge  held  that  it  was  conclu- 
mt\\-  proved  thai  ihe  zsmindaree  was  an 
lisfiilcd  polliam,  and  ihat  the  right  of  suc- 
essiir.  liaving  been  declared  by  die  highest 
mlioni/  to  be  vested'in  Government  and 
l«in  the  line  of  lineal  succession,  it  followed 
iui  thai  right  could  not  be  called  in  question 
[1  ihji  Court.  He,  therefore,  found  the  first 
s'ue  111  favour  of  the  first  defendant,  and 
bmJs-Ld  the  plaintiff's  suit  with  costs. 

Tlie  plainiiR  appealed  to  the  High  Court, 
ud  made  only  the  second  or  supplemental 
lelcndant.  the  half-broiher,  respondent. 
ttTiLTeLipon  the  Collector  presented  a  petition 
D  llie  High  Court,  stnting  that  it  was  con- 
caded  on  the  part  of  the  appellant  that  die 
ftmimlaree  was  not  an  unseiiled  one,  and  con- 
fcquently  that  the  Government  had  no  right 
|»  inicrfere  wiih  the  succession  thereto  on 
ix  deith  of  the  zemindar,  and  diat  the 
Eorernment  was  interested  in  the  decision 
U  ihit  question ;  he  therefore  prayed  that 
it  might  be  made  a  pany  to  the  suit,  and 
illoned  on  behalf  of  Government  to  defend 
the  appeal. 

(Jn  ihe  irih  June  1870,  the  petition  of 
fte  Collecior  was  dismissed  (p,  187). 

Anoiher  pediion  to  the  same  effect  was 
Mbsetjuently  presented  by  the  Collector 
(p.  iSS},  the  Government  offering  to.  forego 
til  claim  to  costs.  Whereupon  it 
fltderej  that  the  application  should  be 
iiimiiied  on  condition  rhat,  in  the  event  of 
Ihe  appeal  being  dismissed  with  costs,  no 
tncrre  ilian  the  cosis  of  one  respondent 
Jhjuld  be  allowed  against  the  appellant. 

Inu;  it  appears  that  the  Collector,  who 
W!  oiiginally  a  defendant  merely  as  agent 
of  Ihe  Court  of  Wards  and  as  guardia: 
■is  minor  zemindar  Rangakristna,  became 
tofasiantially  a  party  to  the  suit  on  behalf  of, 
Ind  as  represenling  ihe  interests  of,  Govi 
Osnt.  The  appeal  came  on  to  be  heard 
Miore  the  High  Court,  Who,  at  the  close  of 
lit  irgumenis  on  the  first  day  of  the  hear- 
ing, wtre  of  opinion,  for  the  reasons  speci- 
fi"^^!  in  ih'eif  judgment,  that,  upon  the  case 
pieaeiiied  by  the  record  returned  to  the 
Cojri,  the  decree  of  the  Zillah  Court  could 
w  stand,  and   they   adjourned  ihe  further 

nv-w'nj  of  the  appeal  (Record,  p.  191,  1.  42); 

sJttriurds,  having  obtained  all  ihe  evidence 

'flxil  the  parties  were  able  to  adduce  with 


respect  to  the  proprietary  right  cf  the  late 
zemindar,  and  having  heard  the  case  fully 
argued,  they  delivered  judgment  (p.    19J). 

In  the  first  place,  ihcy  held  that  the 
Government  proceedings  admitting  the 
minor  to  the  succession  did  not  amount  lo  an 
act  of  State,  which  debarred  the  cognizance 
of  the  suit  by  a  Municipal  Court. 

The  correctness  ot  their  decision  upon 
that  point  has  not  been  disputed  in  the  pre- 
sent appeal. 

They  then  (p.  192,  1.  16)  proceeded  to 
consider  the  question  whether  ihe  estate  of 
the  late  zemindar  was  hereditary,  or  whether 
he  had  merely  an  estate  for  life.  Upon  that 
point  they  delivered  a  very  able  and 
elaborate  judgment,  in  which  they  held  that 
the  polliam  was  an  ancestral  hereditary 
estate.     (Record,  p.  204,  I.  to.) 

They  said  {p.  205) ; —  ■ 

"  With  respect  to  ilic  proprietary  right 
"  possessed  by  the  late  zemindar,  there  is 
"  now  before  the  Court  the  whole  of  the 
"evidence  which  the  parties  have  been  able 
"to  adduce,  and  we  have  had  the  advantage 
"of  hearing  the  case  ably  argued.  The 
'■  question  for  determination  is  whether  he 
"  had  vested  in  him  an  hereditary  estate, 
"  which  passed  on  his  death  to  his  heir  in 
"  the  order  of  legal  succession,  a^  the  plaint- 
"  iff  contends,  or  an  estate  for  life,  on  the 
"  terminaiion  of  which  the  right  to  dispose 
"of  the  property  reverted  to  the  Govern- 
*■  ment,  as  the  defendants  contend.  The 
"  villages  and  lands  mentioned  in  the  plaint 
"  form  one  of  the  Manapiiri  pdliams,  but 
"the  estate  and  the  holder  of  it  haye  been 
"  commonly  given  the  designations  used  in 
>'  ihe  plaint,  of  zcmindaree  and  zemindar ;  it 
"  '•»  however  a  conceded  fact  mat  no  istim- 
"  raree  sunnud  granting  the  estate  under  Re- 
"  gulationXXV.  of  iboi  lias  ever  existed;  and 
"  the  positions  advanced  on  both  sides,  stated 
"summarily,  are  on  behalf  of  the  plaintiff, 
"  that  there  is  sufiicieni  evidence  from  which 
"to  draw -the  inference  that  the  property 
"  had  been  permanently  assessed  ;  but,  if 
*noc,  thalthe  tenure  by  which  the  polUams 
"  not  permanently  assessed  are  held  had  not 
"  attached -to  it  as  an  essential  incident  the 
"  limit  of  the  life  of  the  holder,  but  that, 
"  both  historically  and  by  judicial  authority, 
"  the  tenure  is  rather  shown  10  be  in  its 
"nature  hereditary;  that  it  may  be  either 
"  hereditary  or  tor  life,  according  to  the 
"  nature  ot  the  grant  creating  it,  and  ihaHn 
"the  present  case" the  evidence  proved  the 
"  polliam  to  have  been  held  as  an  hereditary 
"  estate." 
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Then,  %fter  reviewing  the  authorities,  the 
evidence,  and  the  arguments  of  Counsel, 
they  proceeded : — 

"  Upon  the  whole,  we  are  of  opinion  that' 
"  it  has  been  established  as  strongly  as  a 
"  claim  of  this  nature  can  be  expected  to  be 
**  proved  that  the  poUiam  in  dispute  is  an 
"ancestral  hereditary  estate  which  has  , 
"  devolved  through  several  generations  in 
"  the  ordinary  course  of  legal  succession. 
"  Almost  everything  tending  to  this  conclu- 
"  sion  that  could  reasonably  be  looked  for,  it 
"  seems  to  us,  exists,  save  the  grant  of  a 
**  sunnud  under  Regulation  XXV.  of  i8o3  ; 
"  and  that  is  not,  in  our  judgment,  made  by 
**  law  indispensable,  except  to  render  the 
"  revenue-assessment  permanent.  It  follows 
**■  that  the  right  of  succession  contested  in  the 
"  presentsuitdependsuponthe  question  raised 
"  by  the  second  issue  in  the  suit,  whether  the 
"  second  defendant  is  the  legitimate  brother 
"  of  the  late  Polligar,  Tirumalai  Puchaya 
"  Naiker.  If  so,  he  is  the  rightful  heir  to 
**all  the  property  claimed  in  the  pliint,  no 
*•'  division  having  taken  place  between  him 
'*  and  his  deceased  brother.  But,  if  illegiti- 
"  mate,  he  has  no  right  to  any  portion  of  it. 
•*  No  additional  issue  is  necessary." 

An  issue  was  then  directed  to  try  whether 
the  half-brother  was  legitimate  or  not. 

It  is  admitted  that  the  villages  and  lands 
mentioned  in  the  plaint  are,  as  pointed  out 
by  the  High  Court,  one  of  the  Manapuri 
polliaras,  and  that  no  istimrarec  sunnud, 
granting  the  estatfe  under  Regulation  XXV. 
of  i8o3  of  the  Madras  Code,  has  ever  been 
issued.^ 

The  case  has  been  very  elaborately  and 
ably  argued  on  both  sides,  and  their  Lord- 
ships having  carefully  considered  all  ^he 
regulations  and  authorities  which  have  been 
cited,  are  clearly  of  opinion  that  the  decision 
of  the  High  Court  is  correct. 

It  was  contended  by  the  learned  Counsel 
for  the  Collector  appellant  that  in  the  Pre- 
sidency of  Madras  the  Government  had 
reserved  to  itself  and  had,  by  legislative 
enactments,  asserted  its  right  to  all  lands  of 
every  description,  and  Regulations  XXV.  and 
XXXI.  of  1802  of  the  Madras  Code  were 
referred  to  as  having  that  effect. 

It  was  recited  in  the  preamble  of  llie 
former  of  those  two  Regulations  that  the 
assessment  of  land-revenue  had  never  been 
fixed,  and  that  the  zemindars  and  others  had 
nO  security  for  the  continuance  of  a  moder- 
ate land-tax  ;  thai,  for  the  atiainment  of 
^an  increased  revenue,  it  had  been  usual  for 
Governpient  to    deprive  the  zemindars^  and 


to  appoint  persons  on  its  oicn  behalf  to 
management     of   the    zemindarics,    ihefi 
reserving  to  the  Ruling  Power  the  implk 
right  and  the  actual  exercise   of  the  f, 
prietary  possession    of  all  lands    ivkaUnr 
that   it   was   obvious   that   such  a  moJe 
administration   must    be    injurious    to 
permanent   prosperity   of    the    country, 
obstructing  the  progress  of  agriculture,  pot 
lation,   and    wealth,    and    diminishing 
security  of  personal  freedom  and  of  /r/r. 
property,  and  that  the  British  Governm 
impressed  with  a  deep  sense  of  the  inj 
arising   to   the   •*  S:ate   and  to  its  subj 
"  from  the  operation  of  such  principles,  h 
"  resolved  to  remove  from  its  administratii 
"  so  fruitful  a  source  of  uncertainty  and 
"  quietude,  to  grant  to  zemindars  and 
"  landholders,  their  heirs,  and  successorit, 
^^  permanent  property  in   their    land   in 
"  time  to  come,  and  to  fix  for  ever  a  modei 
**  assessment  of  public  revenue  on  such  Ian 
*'  the  amount  of  which  should  never  be  U 
"  to  be  increased  under  any  circumstancci' 

It  was  then  enacted  by  section  2  that, 
conformity  with  these  principles,  an  asu. 
ment  should  be  fixed  on  alt  lands  UahU 
pay   revenue   to    Government ;    and  in  C9i 
sequence  of  such  assessment  the  propritU 
right  of  the    soil  should  become  vested 
the   zemindars  or  other  proprietors  of  la 
and  in  their  heirs  and  lawful  successors 
ever  ;  and  it  was  further  enacted  by  sectiofl 
that,  when  the  conditions  of  the  permao 
settlement  of  the  revenue  should  have 
adjusted,    a    sunnud-i-milkeut-i-istimrar 
deed    of    permanent    property    should 
granted  on  the  part  of  the  British  Gov< 
ment  to  all  persons  being  or  consiiimed 
be  zemindars  or  proprietors  of  land. 

Laying  out  of  consideration  for  thepre*j 
sent  the  words  of  the  preamble,  which  fonffj 
no  part  of  the  enactment  of  the  Regnlatioft. 
(see  Dwarris  on  Statutes,  p.  655),  it  is  cicit| 
that  the  affirmative  words  of  the  2nd  sec-: 
tion  *'  that,   in  consequence  of  the  assess^ 
**  ment    the   proprietary   righl  of  the  soJ 
"  shall  become  vested  in  the  zemindars."  ^tcv 
did  not  either  give  jo,  or  take  away  from,  ite 
former   owners   of   lands   not    permaneollf 
assessed   any    rights   which    they  thea  bii 
It  merely  vested  in  all  zemindars  an  hcf^  \ 
ditary  right  at  a  fixed  revenue  upon  thecoo-  ■ 
elusion   of  the    permanent  assessment  ff'ih 
,ihcm.     It  is  a  maxim  that  affirmative  *i>J<^s  j 
in  a  statute  without  any  negative,  expressed  ; 
or  implied,  db  not  take  away  an  esisliBj  j 
right  (see  Coke's  2nd  •*  Institute,"  p.  2^>  j 
"  Dwarris  on  Statutes,"  p.  637).    Thereof*  ; 
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^vords  declaring  that  no  proprietary  right 
n  existed,  or  should  thereafier  be  deemed  I 
exisi,  escept  in  Governmeni  in  any  lands 
t  permaneDlly  sciiled  ;  and  in  iheir  Lord- 
tos'  opinion  it  was  not  the  intention  of  the 
jgislature  to  pass  such  an  enactment. 
p[lie  words  "  propiietor  of  land,"  as  used 
pi  in  the  Bengal  Code  of  1793  and  in 
[Madras  Code  of  itioz,  have  a  techni- 
1  signification  (see  llie  definition  in  Ken- 
1  Kegulation  VIII.  of*i793,  sections  5,  6, 
U  7;  and  Regulation  XXVII.  of  lioz, 
Idras  Code,  section  »).  They  refer  to 
fcmindacs,  independent  talookdarj,  and 
theis  who  pay  the  revenue  assessed  upon 
ktir  estates  immediately  Co  Government ;  " 
t  ihe  words  "proprietary  possession,"  as 
xd  in  the  rcciial  of  He-ulation  XXV.  oi 
:^o],  must  also  be  read  in  a  similar  sense  as 
leaiuii^  the  possession  and  rights  of  a  pro- 
iK:or  in  the  icchnical  sense  in  which  that 
orJ  is  used,  r'/s.,  the  person  who  pays  the 

EenaQ  immediately  10  Government.  (.See 
i;ii,ation  I.  of  the  Madras  CoJe,  sections 
41NJ  lb.) 

l!iete  are  frequently  many  valuable  tenures 
ws -iiy  beiwcen  the  zemindar  and  the  ryots, 
■:  SLiual  cultivators  ol  the  land.  Ii  the 
is-u;jtions  XXV.  and  XXXI.  of  1803  were  to 
KMejJ  in  liie  sense  contended  tor  on  the  par'. 
It  iiic  Coliccior  appellant,  liiey  would  have 
lie  ttittl  ol  vesting  in  Government,  not  only 
|1  nerediiary  estates,  but  all  sub- 
betlier  for  life  or  othcrivise,  and  whether 
KiicJ  by  tlie  native  Governments  bcfoi 
k  territories  came  under  ihe  Gjveriiniei 
kAh  liast  India  Company  or  not. 
rile  words  ot  the  reciial  '■  the  implied  light 
(the  actual  exercise  of  the  propnelary 
least  01  thi:m,  very 

if  those  wordj,  the  recital  clearly 

tended  to  amaunt  to  more  th; 

tiiraiion     that    it    had     been    usual    for 

averimient,  in  order  to  enforce  an  mcreiSid 

fijEuc,  10  deprive  or  dispossess  the  zeinin- 

llie  nianagemeni   of  the 

ndaries  into   ihc    hands    of    their   own 

,     .     1  other  words,  ih;U  \Xiey  w^^re 

I  hahit  of  taking  khis  possession  01  tlie 

'    "  s  of  thoic  zemindars  ivho  iiegiecicd 

ly  any  increased    amount    ot    revenue 

$ed  upon  them, 

timilar  course  seems  to  have  been 
1  Uengal  up  to  the  time  of  the 
anent  sculeiuent  (see  kegula:ion  I.  of 
l>  and  to  have  been  cootiuued  at  tlie 
ot  that  settlement,  with  reiipcci  u 
Wtaindar  who  might  decline  to  enga^^-e 


for  the  jumma  proposed  to  be  pe»manenily 
settled  upon  his  estate.  (See  Regolaticin  VlII, 
of  1793,  seciion  43,  Bengal  Code.) 
<  Further,  the  usage  recited  was  limited  to 
purpose  of  obtaining  an  increased 
revenue  ;  and  it  was  by  means  of  the  usage 
thit  the  Government  was  said  to  have 
reseive  1  10  itself  the  implied  right,  ic.  The 
"words  are  "  Iherebv  reserving  to  the  ruling 
power  the  implied  right,  &c."  The  pream- 
,ble  recognised  tiie  right  of  private  properly 
fhen  it  slated  that  the  then  e.tisiing  mode 
of  administration  was  injurious  *'  by  dimin- 
'"  ishiH^  Iht  stariiy  nf  privtlt  proptrly." 
It  did  not  assert  a  right  on  the  part  of 
Government  to  deprive  or  dispossess  zemin- 
dars in  tlieir  liietim-,  or  their  heirs  after 
their  deathi,  for  the  purpose  of  transferring 
their  rights  to  Government,  or  10  new  holders 
at  the  will  of  Government,  independent  of 
any  considerations  connected  with  the  reali- 
ziiion  of  revinue.  • 

The  language  of  ihe    recital    applied   as 


inJai 


1  their    lifcti; 


did  to  the  heirs  of  zjmlndars  upon  their 
desths.  If  the  words  were  lo  have  the 
unlimited  construction  and  elTect  coiuended 
f.ir,  the  regulation  wmld  have  justified 
Government  i:i  depriving  or  dispossessing 
the  deceased  Polligar  in  his  lifetime,  and  in 
transferring  the  zemindarec  to  a  new  holder 
tu  the  s.im;  extent  as  it  would  hav^  jusiilied 
them  in  dispossessing  his  heirs  after  his 
death.  Such  a  construction  would  go  far 
beyond  the  claim  set  up  by  the  Collector  in 
tiie  suit,  viz.,  that  the  deceased  zemindar 
hid  only  a  life  estate  which  reverted  to 
Governmeni,  and  was  at  iheif  absorttte  dis- 
posal afier  his  deaih  ;  nay,  it  would  do  more. 
It  jioald  render  every  landowner  in  the 
Presidency,  except  those  who  claimed  under 
a  permanent  settlement,  liable  to  be  dispos- 
sessed or  deprived  of  his  estate,  and  to  have 
it  transferred  to  a  new  holder  at    the  will 

The  pre.im'>le  to  Regtilaiion  XXXI.  of 
[Soj.  wnich.  as  before  observed,  was  not  an 
inactm^nt.  is  as  follows  :  Whereas  the  ruling 
power  of  the  provinces  now  subject  to  Fort 
St.  George  his,  in  conformity  to  the  ancient 
usage  01  liie  country,  reserved  to  itself,  and 
hi-i  exercised  thi  acliial  proprietary  ri^ht 
of  lands  of  every  description,  and  whereas 
consisienily  with  principle  all  alienations  of 
iind,  except  by  the  consent  of  the  ruling 
power,  are  violations  of  that  right ;  and 
where.is  considerable  portions  of  land  have 
been  alienated  by  the  unanthoiizedencroacbj- 
ment  of  the  present  possessors,  by  the  clan- 
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destine  cdHusIoii  of  local  officers,  and  by 
other  fraudulent  means  ;  and  whereas  the 
permanent  settlement  of  the  land  tax  has 
been  made  exclusive  of  alienated  lands  of, 
every  description,  it  is  expedient  that  rules 
should  be  enacted  for  the  belter  ascertain- 
ment of  the  titles  of  persons  Iiolding,  or 
claiming  to  hold,  lands  exempted  from  the 
payment  of  revenue  to  Government  under' 
grams  not  being  badshai  or  royal,  and  for 
fixing  an  assessment  on  such  lands  of  that 
description  as  may  become  liable  to  pay 
revenue  to  Government ;  wherefore  the  lol- 
loping rules  are  enacted  for  that  purpose. 

The  Act,  section  2,  then  proceeds  to 
render  valid  all  grants  for  holding  lands 
exempt  from  the  payment  of  public  revenue 
which  had  been  made  before  certain  dates, 
and  to  leave  to  the  determination  of  Govern- 
ment all  doubts  respecting  the  validity  of 
other  grants  of  that  nature. 

The  words  *»has  reserved  to  itself  and  has 
exercised  the  actual  proprietary  right  of 
lands  of  every  description,'  used  in  the 
above  preamble,  are  not  precisely  the  same 
as  those  used  in  the  preamble  of  Regula- 
tion XXV.,  but  they  evidently  have  reference 
10  the  same  usage,  viz.,  the  custom  of  dispos- 
sessing zemindars  and  taking  their  zemin- 
darees  into  the  khas  possession  of  Government 
for  the  purpose  of  realizing  the  public 
revenue  from  time  to  time  assessed  upon 
them.  The  object  of  the  Regulation  XXXI. 
of  1802  was  merely  the  protection  of  the 
revenue  from  invalid  lakhiraj  grants,  and  to 
provide  for  the  mode  of  trying  the  validity 
of  the  titles  of  persons  claiming  to  hold 
their  lamds  exempt  from  the  payment  of 
revenue ;  it  was  not  intended  to  confer  upon 
Government  any  title  which  did  not  then 
exist.  The  words  **  alienations  of  lands '' 
referred  not  to  mere  transfers  from  one 
proprietor  to  another,  but  to  grants  for  hold- 
ing lands  exempt  from  the  payment  of 
revenue.  It  is  clear  that  the  Regulaiion 
never  intended  to  assert  thar,  accordijur  to 
the  usages  of  the  country,  there  was  no 
private  right  to  lands,  for  in  rendering  valiii 
all  lakhiraj  grants  made  prior  to  a  certain  date, 
and  declaring  that  the  holders  should 
continue  to  enjoy  the  same  free  from  the 
payment  of  revenue,  there  was  this  proviso, 
that  the  lands  had  not  escheaicd  to  the  State 
>  since  those  dates. 

It  was  urged,  in  support  of  the  Collector's 
appeal,  that  there  was  a  long  course  of 
judicial  decisions,  from  1^813  to  the  present 
time,  showing  that  Polligars  had  merely  a 
life- interest  in  their  polliams. 


The  first  case  cited  was  No.  13  01  \hA 
1st  Madras  Select  Decrees,  p.  78.  In  "^ 
case  the  plaintiff  had  never  had  the  pos 
of  the  zemindaree.  His  claim  had  , 
repeatedly  brought  to  the  notice  of  Govc! 
ment,  and  had  been  rejected.  The  pe 
nent  settlement  had  been  entered  into 
the  defendant,  and  a  sunnud-i-mlke 
istimrar  granted  to  him  by  Governm 
under  the  provisions  of  Regulation  XXV. 
1S02.  This  case  w«s  not  decided  upon 
mere  words  of  the  recital  of  Regulation  I 
of  1802,  but  upon  the  enactment  in  sect 
and  it  was  held  that  the  Government  ba 
permanent  I V  sculed  with  the  defendant. 
c^r anted  him  a  sunnud^  he  had  acqainal 
title  under  that  Regulation,  and  that 
plaintiff  could  not  recover  the  estate, 
decision,  however,,  whether  right  or  wn 
(probably  right  under  the  law  as  it 
stood),  was  decided  before  the  passing 
Regulaiion  IV.  of  1822.  by  which  it 
enacted  that  Regulations  XXV..  X.KVI 
and  XXX.  of  1802  were  not  meant  to  drf 
limit,  infringe,  or  destory  the  actual  rights 
any  description  of  landholders  or  ten 
and  left  them  to  recover  in  the  esublis 
Courts  of  Justice  their  rights  if  inirin^ 
(an  enactment  similar  in  effect  to  that 
tained  in  the  Bengal  Regulations  relating 
the  permanent  setilement  in  that  Vrcsidtn 
(See  Xo.  8  of  1793,  Bengal  Code,  section 3^ 

Regulation  IV.  of  1822  expressly  r 
nized  the  fact  that  landholders  had  a 
rights  which  they  might  recover  if  infriDj 

In  the  case  cited  (No.  13  of  1813U 
was  referred  to  (Appeal  No.  9  of  iSi3)»* 
which  a  talookdar's  rights  were  asserted  m\ 
enforced  against  a  zemindar,  whicli  is  qaiW 
at   variance    with   the    contention   ibat  tar-i 
property    in     lands     of     every    descriptt*. 
belonged  to  and  was  vested  in  Govemacat* 
It   is   true    it   was   stated    by  the  Ccw.'tai 
Xo.    13  of   1813,  that  it  was  plainly  dedoch ; 
ble  from  Kegulauon  XXV.  of  i8o3tbaLp«- 
viously    to    the    fixing    of    the    pennaneK 
assessment,  succession  to  zemindareJteDWj; 
was  not  governed  exclusively  by  the  ia«"* 
inheritance,  but  that  the  ruling  power  crcaiw. 
tolerated,    abolished,   or   disposed  ol  ^"(f , 
tenures  in  such  manner  as  might  be  cooS- 
dered    most   expedient    for   the  ?^^^^ 
'  realizing    the  public   revenue  due  ffO'"  ^ 
!  lands,  and  that  it  was  clear  therefore  that ' 
'  rejecting    the  claims  of  the  pl^'^^'^'  ^  ^ 
ever  might  be  the  specific  grounds  01  ^^ 
rejection,  and  in  granting  the  zemindaree 
the  original  defendant,the  British  Goveromcw 
exercised  a  right   which,  according  w 
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i. 

Jared  usages  of  the  country,  was  vested 
the   Ruling    Tower.     It   was   to    correct 
ions  such  as  those  that  Regulation  IV.  of 
2  was  passed. 

be  next    case   was    No.     ii    of     1846, 

41.     In  that  case  there  had  not  been  any 

anent  settlement  or  any  sunnud  granied 

Government.     The  zemindaree  had  been 

e  over  to  the  father  of  the  plaintiff  and 

ndant  after   the  district   came   into  the 

ession  of  the  East  Iftdia  Company,  and 

ntinued   in   his  possession  10  the  year 

I,  when,   upon  his  death,   it  was  made 

to  his  eldest  son.     The  Court  said   that 

respondent    held    under    a   title   which 

Government,  in  the  exercise  of  the  right 

d  in  ihem  by  the  usage  of  the  country, 

conferred  upon  him. 

ne  of  the  Judges  who  decided  the  last 

was  also  one  ot  those  who  decided  No. 

of  1813,  evidently  pulling  the  same  con- 

ciion  upon  Regulation  XXV.  of  1802  as 

had  done  in  No.  13  of  1813. 

^  se  No.    14  of  1817  is  subject  to  similar 

arks.     The   Court,  of  which  two  of  the 

ges  were  the  same  as  ihose  who  decided 

former  case,  acted  upon  similar  deductions 

Regulation  XXV.  of  1802. 
All  those  cases  were  decided  prior  to 
gnlation  IV.  of  1822,  and  were  probably 
e  of  the  decisions  which  induced  the 
islature  to  pass  the  Regulation. 
i  Their  Lordships  do  not  consider  thai  the 
•ses  cited  from  the  Madras  Select  Decrees 
Wte  binding  authorities  in  support  of  the 
lenlion  that  Government  has  a  right  to 
I  with  the  poUiam  in  the  present  case,  or 
y  oiher  polliam,  according  to  arbitrary  will 
Nependently  of  the  rights  of  the  parties,  or 
b  support  of  the  position  that  the  absolute 
^bt  10  every  polliam  not  permanently  settled 
•  vested  in  Government,  or  that  the  tenure 
Mot  life  only,  and  that,  upon  the  death  of  the 
wlligar,  the  estate  reverts  to  Government. 

Many  of  the  cases  cited  in  argument  are 
^  no  greater  weight  or  authority  than  that 
•bJch  is  the  subject  of  the  present  appeal. 
[*^c}'  are  modern  authorities,  and  there  is  no 
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'ttg  uniform  current  of  decisions  sufficient  to 


that  every  polliam*  not  permanently 
i^^Ied  is  necessarilv  only  a  tenure  for  life, 
jWatthe  will  of  Government. 
'  In  the  case  of  Naraqruniy  Lutchmeedavamah 
l*^'-  Vengama  Naidoo  (9  Moore's  Indian 
[%eals  67*),  And  in  that  of  the  Collector  of 
j.wadura  vs,  Veeracamoo  Ummal  (A/.  450), 
[^  polliaais  were  treated  as  hereditary,  the 


1  W.  R.  (P.  C.)  30. 


question  in  each  being  as  to  thf  person 
entitled  to  succeed  as  heir.  In  the  latter 
case,  the  Government  of  Madras  claimed  to 
i)e  entitled  by  escheat  for  want  of  male  heirs, 
thereby  admitting  that  the  estate  was  heredi- 
tary; but  it  was  held  that  females  were  not 
precluded  from  inheritin;^;  a  polliam,  thereby 
deciding  that  it  was  hereditary,  it  did  not 
appear  in  any  of  those  cases  that  the  polliam 
had  been  permanently  settled,  or  that  a  sunnud 
had  been  granted  in  respect  of  it  under 
Regulation  XXII.  of  1S0-*.  Thev  show  that 
a  polliam  may  be  hereditary,  though  not  per- 
manently settled  under  Regulation  XXV,  of 
1802. 

Their  Lordships  are  of  opinion  that  each 
case  must  depend  upon  its  own  particular 
circumstances;  that  a  polliam  may  be 
hejeditary,  and  that  the  position  laid  down 
by  the  High  Court  (page  200,  Iin2  30)  is 
correct.     Tney  there  say  : — 

*•  The  existence  of  a  proprietary  estate  in 
polliams  or  other  lands  not  permanently 
assessed,  and  the  tenure  by  which  it  has  been 
held,  are,  in  our  opinion,  matters  judicially 
determinable  on  legal  evidence,  just  as  the 
right  to  any  other  property.'' 

Their  Lordships  are  also  of  opinion  that 
the  finding  of  the  High  Court  upon  the 
evidence  adduced  that  the  polliam  in  dispute 
is  an  ancestral  hereditary  estate  is  also 
correct. 

It  docs  not  at  all  follow  from  the  applica- 
tion made  to  Government  for  the  recognition 
of  the  minor  that  he  had  not  an  hereditary 
estate.  It  was  extremely  common  in  Bengal 
before  the  acquisition  oi  the  Dewanny 
where  a  tenure  was  in  fact  heredita^-  from 
father  to  son  to  take  out  a  new  sunnud  upon 
eactj  descent  (14  Moore's  Indian  Appeals 
256,  Kooldeep  Narain  Singh  vs.  The  Govern- 
ment and  others).  So  also  it  appears  that, 
upon  a  transfer  of  title  to  lands  in  Calcutta, 
either  by  alienation  or  descent,  afresh  pottah 
was  given  to  the  new  holder  ;  but  that  was 
merely  a  fiscal  regulation,  and  the  pottah 
formed  no  part  of  the  holder's  title  (Freeman 
VA  Fairlie,  i  Moore's  Indian  Appeals  346).. 

The  Collector  in  his  written  statement 
alleged  that  the  polliam  was  unsettled,  and 
tnat,  after  the  death  of  the  late  zemindar,  the 
right  to  appoint  a  successor  was  vested  in  the 
Government,  and  that  accordingly  the  Govern- 
mem  hid  granied  the  said  zemindaree  to 
the  minor  defendant.  No  grant  from  the 
(Government  was  produced.  That  which  us 
called  a  sunnud  wa»  not  a  grant  creating  a 
new  right,  but  a  mere  recognition  or  acknow-* 
ledgmcnt  of  an  existing  title.     See  the  pro- 
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ce-^dingst  of     the      Madras     Government 
(No.  17 A,  Record,  p.  23). 

From  this  document  it  appears  that,  upon 
the  death  of  the  late  Polligar,  the  Collecloi* 
sent  a  report  to  the  Court  of  Wards  stating 
among  other  things  as  follows  : — 

"The  deceased  zemindar,  on  the  day! 
previous  to  his  death,  addressed  to  me  a 
petition,  requesting  me  to  recognize  his 
brother  as  his  successor  to  the  estate,  and  to 
appoint  his  cousin  to  manage  the  affairs  of 
his  estate  during  the  minority  of  his  brother. 

*' The  tahsildar  was  deputed  to  ascertain 
the  wishes  .of  the  widows  of  the  deceased  on 
this  point,  and  to  afford  information  regard- 
ing the  property  left  by  the  zemindar.  The 
tahsildar  submitted  a  statement  obtained 
from  the  widows,  from  which  it  appears  that 
they  earnestly  request  a  compliance  with  the 
request  contained  in  the  petition  addressed 
to  me  by  their  husband,  but  with  this 
modification,  that  tJie  cousin  should  conduct 
the  affairs  of  the  estate  under  the  direct 
control  of  the  first-mentioned  widow.  The 
widows  admit  the  genuineness  of  the 
petition. 

**  The  deceased  left  no  will.  The  estate 
consists  of  the  Marungapuri  zemindaree  and 
certain  meerasee  lands,  the  assessment  of 
which  amounts  to  Rs.  2,528-S-io." 

The  above  report  was  submitted  by  the 
Court  of  Wards  to  Government  with  a 
recommendation  that  the  Collector  be  author- 
ized to  recognize  iliQ  brother  of  the  deceased 
(the  defendant  in  the  suit)  as  zemindar  of 
Marungapuri,  and  to  take  charge  of  the 
estate. •  They  added  (assuming  that  the 
family  is  undivided,  as  is  probably  the  case)  : 
T/ie  brother  0/  the  deceased  would  be  the 
legal  heir  to  the  zemindaree^  irrespective  of 
the  petition  or  consent  of  the  ividows. 
Upon  that  report  the  Government  passed  an 
order,  dated  September  i7ih,  1864,  that  the 
Court's  proposal  is  approved. 

It  also  appears  that,  after  the  death  of  ihe 
father  of  the  late  Polligar,  Tirumalai,  the 
Collector  reported  that  the  deceased  left  oife 
son  Tirumalai,  the  heir  to  the  estate,  and 
one  son,  the  present  defendant,  a  little  boy 
by  his  fifth  wife,  then  three  years  of  age, 
and  he  recommended  that  Tirumalai  should 
be  recognized  and  invested  as  Polligar  in  the 
room  of  his  father  (Record  3  2 J.  Upon 
which  the  Government  ordered  that  Tiru- 
malai should  be  recognized  and  placed  in 
charge  of  the  estate.        * 

'     In  England,  proof    of  the    possession  of 
land   or  of   the   receipt  of    rent  from  the 


person  in  possession  is  prima-facie  evida 
of  a  seisin  in  fee. 

In     India    the    proof    of    possession 
receipt  of  rent  by  a  person  who  pays 
land -revenue  immediately  to  Governmesl 
primdfacie      evidence     of     an     estate 
inheritance    in    the    case    of    an    ordl 
zemindaree.     The  evidence  is  still  sirongi 
it  be  proved  that  the  estate  has  passed, 
one  or  more  occasions,  from  ancestor  10 
(see     14    Moore's    •Indian      Appeals    2 
There  is  no  difference  in  this  respect  betwi 
a  polliam  and  an  ordinary  zemindaree. 
only  difference  between  a  polliam  or  ze 
daree  which  is  permanently  settled  and 
that  is  not  is  that,  in  the  former,  the  G 
ment  is  precluded  for  ever  from    raising 
revenue  :  and   in  the  latter,  the  Governmi 
may  or  may  not  have  that  power. 

The    history  of  the  polliams  of  Som 
India  is  well  known.     It  is  to  be  found 
the  Fifth  Report  from  the  Select  Comrai 
from  the  House  of  Commons  on  the  A& 
of  the  Eist  India  Company,    presented 
1S12,  a  work  of  great  research,   and  in 
Madura  Manual,  complied  by  Mr.  Nelson 
the  Madras  Civil   Service,   by  order   of 
Government  of  Madras. 

The   account   given   in    the  Fifth   Re 
was  adopted  in  the  judgment  pronounced 
Lord  Kingsdown  in  the  case  above  quoted, 
which   it  was  held   that  a  polliam    was 
ancestral  estate  in  the  nature  of  a  raj. 

Looking  at  the  evidence  in  the  cause  m 
reference  to  the  tenure  of  the    polliam 
question,  their  Lordships  have  no  doubt 
the  High  Court  arrived  at  a  correct  cooda 
sion,   and   that  the  polliam   is  an   ancestral 
heredilarv  estate. 

The  question  as  to  the  legitimacy  of  thft 
minor  defendant,  and  his  right  to   inherit,  if; 
the  estate  of  his  brother  was   an   estate  of 
inheritance,  was  found  by  the  High  Coaxt 
in  his  favour,  and  that  decision  has  alreadjp 
been    upheld    by    their    Lordships    in   tb 
widow's    appeal.      The    legitimacy    of 
minor    having    been    upheld,    the    su;t 
the    widow    was    properly    dismissed, 
whether  the  estate  was  one  of  inheritan 
or  one  merely  for'  the  life  of  her  dec 
husband,  with  a  right  on  the   part   of 
Government,    on   his   death,   to   appoint 
successor,   the  widow  could  have  no  riffhtto 
succeed.     The   decree   of  the    High  Comtr 
was  correct,  and,  even  if   the   ]>oint  raised 
by  the  Collector  on  the  part  of  the  GovernmeikM 
were    decided     in   his   favour,    the    dec 
dismissing  the    widow's   suit  must    still 
upheld.     Their     Lordships     have     alrea 


ied  that  they  will  humbly  recommend 
r  Majesty  that  the  decree  of  the  High 
sit  be  affirmed  with  costs. 

Ls  the  point  raised  by  the  Collector  was 
i  of  importance,  and  necessary  to  be 
'ided  with  reference  to  the  costs  of  the 
Hector's  appeal,  their  Lordships  have 
ird  that  question  argued ;  and  having 
iy  considered  the  very  able  and  elaborate 
timents  of  the  learned  Counsel  on  both 
M,  they  have  arrived  at  the  conclusion 
t  beyond  all  doubt  the  decision  of  the 
jh  Court  was  correct,  and  ibey  will  ihere- 
t  humbly  recommend  Her  Majesty,  with 
erence  to  the  Collector's  appeal,  that  the 
^ree  be  affirmed,  and  the  appeal  dismissed 
Eh  costs. 


The  1 8th  March  1874. 

Present : 

The  Hou'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges, 

|ktVIII.  of  1859,  s.  246— Appeal— Relig^ious 
Endowment— Debuttur  Land. 

Case  No.  5  of  1874. 

hcellaneous  Appeal  from  an  order  passed 
hyihe  Judge  of  the  Twenty -four  Per  gun- 
nahsj  dated  the  6ih  January  18 J4,  revers- 
ing an  order  0/ the  Moonsiff  0/ Alipore, 
iated  the  18th  September  1873, 

inaye  Churn  Puteetundee  (Decree-holder), 

Appellant^ 

versus 

Jogendro  Nath  Banerjee  and  another 
(Judgment-debtors),  Respondents, 

Maboo  Rash  Beharee  Ghose  for  Appellant. 

Bahooi  Kalee  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Respondents. 

S.°^y-holder  in  execution  having  attached  certain 
■»,  the  judgment-debtors  objected  that  the  lands 
p  not  their  property,  but  held  by  them  as  shebait^ 
lirehgjous  endowment  The.  MoonsifF  found  that, 
g^  the  land  formed  part  of  some  which  had  been 
J^^  by  Government  as  appropriated  to  religious 
g*»^i  they  were  held  by  defendants  entirely  to  their 
p«se,  and  overruled  the  objection  : 

^LDthat  the  order  was  one  under  Act  VIII.  of 
^s-  246,  and  that  no  appeal  lay  to  the  Judge  : 

ggjj^  that  the  mere  fact  of  land  having  been  released 

-nimenton  the  ground  of  its  being  appropriated 

^nrices  of  an  idol  does  not  impose  on  it  the 

nanMiii   c  '^^^'S'*'"*  endowment,  s  >  as  to  exempt  it 

g«nentiy  from  being  attached  and  sold  in  satisfac- 

wcrees  against  a  person  who  may  hold  it. 


Jackson,  J. — Thk  appellant  in  ^is  case  is 
the  holder  of  a  decree  against  the  respond"* 
ents  Jogendro  Nath  Banerjee  and  another, 
I  and  in  execution  of  that  decree  he  proceeded 
to  attach  and  sell  certain  lands  in  the  posses-« 
sion  of  his  judgment-debtors,  whereupon  the 
defendants  raised  the  objection  that*  these 
lands  were  not  their  property,  but  were  held 
*by   them   in  the   quality  cf   shebaits,   and 
belonged  to  the  endowment  of  the  temple  of 
Kalee  at  Kaleeghat,  near  Calcutta.     On  that 
the  Moonsiff  proceeded  to  inquire  whether 
these  lands  were  in  fact  held  as  alleged,  and 
he  found  that,  although  the  lands  to  which 
the  question  related  formed  a  portion  of  the 
lands  which  had  been  released  by  Govern^ 
ment  as  being  appropriated  to  religious  pur- 
poses, in  point  of  fact  these  lands  and  other 
such  lands  had  been  and  were  held  by  the 
defendants,  as  by  others  of  the  fraternity^ 
entirely  to  their  own  uses,  and  had  been  in 
fact  alienated  and  dealt  with  by  them  at  their 
pleasure,  being  in  that  way  quite  distinct  from 
the  lands  definitely  held  for,  and  devoted  to,  the 
service  of  the  idol.     Accordingly   he  held 
that  the  judgment-creditor  might  seize  and 
sell  the  property  in  question  In  satisfaction  of 
his  decree.     On  appeal  to  the  District  Court, 
the  Judge   reciting  that    it    appears    from 
the  judgment  of  the   Moonsiflf    that    both 
parties  admit  that  this  land  was  set  apart  for 
the  purposes  of  religious  worship,  and  that 
the  debtor  holds  the  hnd  as  a  trustee  who 
is  bound  to  devote  the  proceeds  to  those  pur« 
poses,  and,  stating  then   that  the  Moonsiff 
finds  on  the  evidence  that  in  point  of  fact 
che  proceeds  are  not  so  applied,  but  that  the 
interest  in  it  is  conveyed  from  one  nfember 
of  the  priesthood  to  another,  observes:  "It 
''  is^lear  that,  if  the  debtor  holds  the  land  as 
"  a  trustee,  he  has  no  interest  in  it  which  the 
"  decree-bolder  can  put  up  to  sale.    It  is  also 
"  clear  that  as  the  land  has  been  devoted  to 
'*  the  provision  of  the  means  of  conducting 
*'  the  religious  services,  the  mere  misconduct 
''  of,  and  fraudulent  mis.ippropriation  of  the 
'*  proceeds   by,  the   priest   or  other  person 
"  Cannot  affect  the  matter  or  render  the  land 
''  liable  to    sale.    If  the    judgment-debtor 
**  misapplies  the  proceeds,  he  would  be  as 
*'  liable  to  punishment  as  if  he  embezzled 
"  money  offerings,  but  the  Court  cannot  say 
'*  that  it  will  treat  the  land  as  the  property 
'*  of  a  private  person,  because  the  priest  who 
**  has  char.nfe  of  it  has  used  the  money  for 
"  his  private  purposes  "  ^ 

The  decree-holder'appeals  specially  to  this 
Court,  and  contends  in  the  first  place  that:  , 
the  order  of  the  Moonsiff  must  be  dealt. 
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with  as  aji  order  under  section  346  oi  the 


against  a  |>er8on  who  may  hold  it. 


may  be  easily  imaj^ined  in  which, wi 
the  original  use  and  purpose  of  the 
may  have  been,  they  may  in  time 
become  detached  from  those  purposes, 
have  come  into  the  hands  of  some  pr 
person,  and  the  case -might  be  such 
suit  to  recover  them  for  the  benefit  of 
idol  would  be  barred«  It  would  be  idle,| 
think,  in  that  case  to  say  that  the  right, 
and  interest  of  th9  person  in 
could  not  be  sold  in  satisfaction  oi  a 
against  him.  It  is  impossible  in  this 
to  say  what  the  real  state  of  the  facts 
be.  Whether  the  right  of  the  idol  is  ia 
force  and  vigor  at  present  or  not,  it  is 
that  the  defendants  have  been  usio^ 
proceeds  of  the  lands,  and  dealing  with 
as  if  tiiey  had  the  full  ownership.  Id 
state  of  things,  we  think  there  was  an 
est  which  the  decree-holder  was  at  liben] 
attach  and  cause  to  be  sold,  leaviD)^ 
question  what  had  been  sold  to  be 
ultiuiately  between  the  purchaser  and 
representative  of  the  idol. 

We  think   the   decision   of  the  M( 


Code  of  Civil  Procedure,  and  that  no  appeal 
lay  to  the  District  Court ;  and,  secondly,  he 
contends  that  the  order  of  the  Judge  suppos-, 
ing  that  the  appeal  lay  is  erroneous.    On 
the  first  point,  we  are  referred  to  the  authority 

of  two  cases,  one  in    15  Weekly  Reporter, 

P*  S39»  &nd  the  other  in  11  Weekly  Reporter, 

p.  304. 
These  were  cases  precisely  analogous  to 

the  present,  and  it  was  held  in  one  case  that 

the  order  came  clearly  under  section  246, 

and  in  the  other  that  it  was  virtually  within 

thtf  meaning  of  section  346,  and  no  appeal 

lay.    A  class  of  cases  somewhat  similar  to 

the  present  have  been  lately  under  consider- 
ation.   We  mean  cases  in  which  parties,  who 

had  been  sued  in  some  representative  charac- 
ter and  against  whom  judgment  had  gone, 

upon  the  seizure  of  property  in  satisfaction 

of  decree  against  them,  have  objected  that 

that  property  came  into  their  hands,  not  in 

the  character  in  which  they  had  been  sued, 

but  in  their  own  capacity.    These  cases,  we 

think,  are  distinguishable  from  the  present, 

and  we  are  bound  to  say  that  it  appears  to 

us  more  convenient  to  deal  with  these  cases  1  should   be  restored,    and  the  order 

as  orders  under  section  246  than  as  orders  t  Lower  Appellate  Court  set  aside.    Each 

under    section    11,  Act    XXIII.   of    1861.    will  bear  his  own  costs  in  all  the  Coarts. 

If  we  were  to  treat  them  as  orders  under 

•ectioii  II,  we  must  hold  that  a  decision  of  | 

the  Court  executing  the  decree  otherwise 

than  as  reversed  or  altered  on  appeal  would 

be  final.    But  it  seems  clear  that  it  would  be 

competent  to  any  party  interested  to  impugn 

the  conduct  of  the  shebait,  and  bring  a  suit 

for  the  purpose  of  establishing  the  right  of 

the  idbl.    In  that    view  of    the  case,    we 

•hould  prefer  to  be  bound  by  the  authority 

of  the  decisions  cited,  and  to  say  that  there  is 

no  appeal  to  the  District  Court,  but  we  tnink 

in  either  point  of  view  the  decision  of.  the 

Moonsif!  is  right,  and  ought  to  be  maintained. 

We  are  unable  to  acquiesce  in  the  view  taken 

by  the  District  Judge,   which,  in  the  first 

place,  is  founded  upon  an  inexact  statement 

of  what  appears  from  the  evidence  and  the 

Moonsiff's  judgment.    Both  the  parties  did 

not  admit  that  these  lands  were  set  apart 

for  purposes  of  religious  worship.     What 

the  witnesses  stated  was  that  these  lands 

formed  part  of  the  lands  which  the  Govern- 
ment had  released  on  the  ground  that  they 

were  appropriated  to  the  services  of  the  idol. 

We  cannot  admit  that  the  fact  of  the  land 

having  been  released  for  that  reason  imposes 

upon  it  a  character  of  religious  endowment 
«.  80  as  to  exempt  it  permanently  from  being 

attached  and  sold  in  satisfaction  of  decrees 


The  1 8th  March  1874. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G. 

Judges. 

Kubooleut— Breach  of  Corenant--] 


iiidX 


Case  No.  1493  of  1873. 

Special  Appeal  from  a  decision  pasudi^ 
Judge  of  Kast  Burdwan,  dated  ik 
April  tSy^j  affirming  a  decision  efike 
ordinate  Judge  of  that  District^ 
joth  December  i8y2, 

Wooma  Soonduree  Dossee  (Plaintiff), 

Appellant^ 

versus 

Raj  Krtsto  Roy  and  others  (Defcnda«| 

Respondents. 

Mr.  C.  Piffard  and  Baboo  Rash  Bi 
Ghose  for  Appellant 

Baboo  Bhugobutty  Chum  Gkon^^^ 
Respondents. 
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Ihibooleut  in  which  the  tenant  undertook  to  preserve 
Kb  trees  in  a  jangle,  and  not  to  injure  them  in  any 
^ providing  that,  if  he  relinquished  the  talook  after 
mSf  the  jungle,  he  would  pay  Rs*  3,ooo  as  the 
of  the  trees,  was  construed  to  contain  two  distinct 
itSy  the  second  being  a  covenant  not  to  injure  the 
oo  breach  of  which  damages  could  be  recovered. 

Mf,  y.— It  appears  to  us  that  the 
ion  which  the  lower  Courts  have 
the  kuboolirm  ^led  by  the  plaintiff 
the  true  construction  to  be  put  upon 
he  words  used  are  these  :  "  I  will  pre- 
e  and  possess  the  trees,  &c.,  which  are 
wU  grow  in  the  Rakha  Jungle  which 
ains  to  this  mouzah,  and  I  will  not 
or  destroy  them  in  any  way.  If 
nquish  the  talook  after  destroying  the 
le,  or  cause  it  to  be  sold  by  non-pay- 
t  of  rent,  I  will  then  pay  without 
tion  two  thousand  rupees,  the  value  of 
trees  of  that  Rakha  Jungle.''  Then 
bstantial  question  is  (as  was  put  by 
Piffard)  whether  this  is  a  single  cove- 
or  two  distinct  covenants.  We  think 
there  are  two  covenants,  the  first 
provides  for  the  preservation  of  the 
growing  in  the  jungle,  and  there  is  a 
t  covenant  not  to  injure  or  destroy 
%  in  any  way,  so  that,  upon  the  breach  of 
I  covenant,  damages  might  be  recovered. 
!  second  clause  is  that,  if  after  destroying 
gle  the  tenant  gives  up  his  tenancy, 
the  damages  which  the  proprietor  is  to 
tied  to  recover  in  consequence  of  the 
being  destroyed  should  be  a  sum  of 
(,ooo,  and  this  special  provision  was 
\y  added,  because  in  that  case  there 
be  some  difficulty  in  ascertaining  the 
amount  of  damage  that  had  been  done 
out-going  tenant.  If  (as  we  may 
ably  presume)  it  was  the  object  of  the 
or  to  keep  the  trees  as  they  were 
the  estate,  that  object  would  be  wholly 
if  the  trees  could  be  cut  down  by 
tenant  during  the  tenancy  without  any 
:j  to  a  suit  for  damages.  We  think, 
re,  that  there  was  a  separate  and  dis- 
f  covenant  not  to  cut  down  the  trees,  and 
^covenant  having  been  broken  by  the 
the  proprietor  is  entitled  to  recover 
from  him.  The  case,  therefore,  will 
anded  to  the  Court  of  first  instance  to 
idain  what  damages  the  plaintiff  is  entitled 
i^  account  of  the  trees  having  been  cut 
pi  by  the  defendant. 

|i^,oottf  of  this  appeal  and  of  the  lower 
Ma  will  abide  the  uhimatc  result. 


The  1 8th  March  1874.  » 
Present : 

I 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Sale  for  Arrears  of  Rent^Liability  of 
Ptircbaser. 

Case  No.  1587  of  1873. 

Special  Appeal  front  a  decision  passed  by 
the  Officiating  Judge  of  East  BurdwaUy 
dated  the  t8th  April  iSjj^  modifying  a 
decision  of  the  Second  Sudder  Moonstff 
of  that  District,  dated  the  24th  January 
1873. 

Beepin  Beharee  Biswas  (Plaintiff),  Appellant^ 

versus 

Judoonath  Hazrah  (Defendant),  Respofident. 

Baboo  Rash  Beharee  Ghose  for  Appellant. 

No  one  for  Respondent. 

The  purchaser  o£  a  tenure  at  a  sale  for  arrears  of 
rent  was  held  to  be  liable  for  rent  from  the  date  on 
which  the  sale  was  confirmed,  for,  until  such  confirma- 
tion, he  could  not  obtain  the  certificate  of  purchase. 

Markby,  J, — VJz  think  that  the  decision  of 
the  District  Judge  is  right.  What  he  has 
in  substance  decided  is  that  the  defendant  is 
liable  to  pay  rent  for  the  tenure  from  the 
date  on  which  his  title  to  the  property  com- 
menced. Under  the  law  the  sale  to  the 
defendant  was  not  absolute,  until  it  was 
confirmed,  and,  until  the  sale  was  confirmed, 
he  could  not  obtain  that  which  is  in  fact  a 
conveyance  to  him  of  the  property,  namely, 
th?  certificate  of  purchase.  Upon  this 
ground  we  think  that  the  District  Judge  is 
right  in  holding  that  the  defendant  was 
liable  to  pay  rent  from  the  date  on  which  the 
sale  was  confirmed,  that  being  the  earliest 
date  on  which  he  could  have  obtained 
possession  of  the  property  under  his  purchase. 

That  being  the  only  point  which  arises  out 
of  the  Judge's  judgment,  we  dismiss  th% 
special  appeal,  but  without  costs,  no  one 
appearing  for  the  respondent.  ^ 

o  • 
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•The  i8th  March  1874. 


Present : 


The  Hon'ble  Louis  S.  Jackson  and  W.  Ainslie, 

Judges. 


Act  XX.  of  z863»  s.  zS^Appeal. 

Application  /or  the  admission  of  a  Mis- 
cellaneous Appeal  from  an  order  passed 
by  the  Judge  of  the  Twenty  four  Per  gun- 
nahs,  dated  the  2gth  November  iSjj, 

Delrus  Banco  Begum  ( Opposite  Party), 

Appellant, 


versus 


Hadjee  Abdoor  Ruhman  and  others 
(Petitioners),  Respondents. 

Baboo  Ashootosh  Dhur  for  Appellant. 
•     No  one  for  Respondents. 

No  appeal  lies)  from  an  order  passed  under  Act*XX. 
of  t8^»  s.  18. 

Note  by  the  Deputy  Registrar.— k^  the 
order  of  the  Judge  against  which  this  appeal 
is  preferred  is  not  a  decree  in  a  suit  or  an 
order  passed  in  execution  of  a  decree,  whith 
are  appealable  under  the  Civil  Procedure 
Code,  but  is  an  order  passed  under  section 
1 8,  Act  XX.  of  1863,  which  is  silent  as  to 
any  appeal,  I  solicit  the  orders  of  the  Court 
as  to  whether  this  appeal  should  be  received 
and  registered. 

Jackson,  7.— We  think  no  appeal  lies  in 
this  case,  and  that  the  application  should  be 
refused. 


The  i9tb  March  i8v4. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

Suit  for  Kubooleut— loformal  Nobcc 

Case  No.  1293  of  iSyt. 

Special  Appeal  from   a   decision  passed i 
the    Subordinate    Judge     of    Rani 
dated  the   spth  June   iSjt^  rectrsu^ 
decision  of  the  moonsiff  of  Buidiak 
dated  the  6th  January  i8ji, 

SbamuSoonduree  Debia  (Piaiiitiff),i4//^i 

versus 

Degumburee  Debia  (Defendant),  Ri 

Baboo  Issur  Chunder  Chuckerbutty  ftrj 

Appellant. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent. 

In  a  suit  for  a  kubooleut  at  an  enhaoced  rest, 
the  defendant  in  his  examination  took  no  excep( 
the  notice,  and  his  defence  was  not  prejudiced  bj 
informality  therein,  the  Lower  Appellate  Coart  ref< 
the  decision  of  the  first  Court  (which  bad  decreed 
claim)  on  the  technical  ground  that  the  ncrtice  « 
properly  served  ;  Held  that  the  Lower  Appellate 
was  bound  to  go  into  the  merits. 

Kempy  J, — Thjl  plaintiffs  are  the 
appellants  in  this  case.     They  brought  a 
originally   for  a  kubooleut    at  an  enhj 
rate ;  in  that  suit  the  defendants  pleadc 
mokurruree ;  the  mokurruree  was  foaDd  fiol 
not  proved,   but  the   plaintiffs'  suit  for 
kubooleut  was  dismissed  on  the  tecbi 
ground  laid  down  by  the  Full  Bend 
ihey  had  sued  for  less  than  was  found  a) 
due  on  inquiry.      The  present  suit  is 
arrears  of  rent  at  an  enhanced  rate 
service  of  notice.     The  defendants  io 
Court  below  did  not  state  that  no  notice 
all  had  been  served,  but  alleged  that  it 
not  been  served  in  proper  time  and  ia 
form. 

The  first  Court  overruled  these  objecti 
and  gave  the  plaintiff  a  decree.    On  apj 
the    Subordinate   Judge   has  reversed 
decision  on  the  ground  that  there  is  do  pi 
that  the  notice  was  properly  served. 

The  grounds  taken  in  special  appeal  vt 
that  the  Lower  Appellate  Court  sbouU  aflt 
have  reversed  the  decision  on  the  meriwoa 
the  technical  ground ;  ihat  the  Lover  Ap» 
pellate  Court  has  not  taken  any  notice olthft 
deposition  of  the  defendant  in  which  be  does 
not  raise  any  objection  as  to  the  non-sewce. 
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notice  at  the  proper  time  and  in  due 
n  ;  that  the  notice  is  subsianiially  correct ; 
i,  lastly,  that  the  Loner  Appellate  Court 
wrong  in  saying  that  the  notice  is  bad, 
^use  it  does  not  contain  the  words  "  same 
vs  ot  ryots."  A  ground  has  also  been 
gcd  in  this  Court,  which  was  not  taken  in 
e  Court   below,  tnat  even  were  the  Court 

bolil  that  the  notice  was  informal,  the 
4^i\ffs  would  siill  have  a  right  to  a 
:daratory  order  renting  iheir  right  10 
re  on  issue  of  fresh  notice. 

We  Uiink  this  case  must  be  remanded  for 

al  on  the  merits  on  the  third  groand  o( 
;ial    appeal,    namely,     ihat     the    Lower 

_  .!<:lUte  Court  was  wrong  in  not  laking  any 
once  of  the  deposition  of  ihe  defendant. 
'tie  deiendant  in  this  case  was  Examined; 
«  look  no  exception  whatsoever  to  the 
oiice.  and  objected  only  to  the  rates.  There' 
ore  this  is  a  case  in  which  the  defendant 
■.nowing  perfecily  well  the  grounds  upon 
tbich  enhancement  of  rent  was  demanded, 
md  making  no  objection  in  his  examination 
p  the  notice  as  not  having  been  a  formal  one, 
IT  served  in  proper  time,  and  his  defence  nut 
tiaVmg  in  any  way  been  prejudiced  by  the 
b/ormalily,  if  any,  in  the  notice,  we  think 
fiiE  Suljordinale  Judge  was  bound  to  go  inio 
liii:  merits  of  the  case.  We,  therefore, 
lernanii  the  case  to  the  Subordinate  judge  for 
trial  OQ  the    meiits.     Costs    to  follow   the 


The  i9ih  March  1874. 

Prtstnl  : 

Th^  Hon'ble  F.  B.  Kemp  and  V.  A.   Glover, 

Judges. 

Sale  of  Potnee— PublicatkMi  of  Notice— Res:- 
VIII.  «ft8i9,s.  8,  cLa. 

Case  No.  214  of  1873. 

H'gulitr  Appeal  from  a  decision  passed  by 
Ihe  StihordinaU  Judge  0/  Tipperah, 
dated  the  zgth  July  r/lys. 

Mungazec   Chaprassee  and  others 
tDefendants),  Apptllanls, 

Sreemutty  Shibo  Soondurec  (Plaintiff), 
liespondenl. 

BahoQ  Sreenath  Doss  for  Appellants. 

•Wr,  G.  Gregory  for  Respondent. 

In  tile  (»«:  o(  ,  gjie  of  a  putnee  talook  for  arrears  of 
'«H.M,loBg„  the  cutcherry  at  which  notice  on  the 
"i-iauKcr,  as  required  bjf  Regulation  VIII.  of  1819,  s.  8, 


ness  of  Ihe  defauliint;  putnoe  is  carried  o«, 
land^  belnnging  to  the  defaulter,   publicatioi 


Glover,  /.—This  was  a  suit  to  set  aside 
the  sale  Of  a  putnee  talook  held  under  Regu- 
laiion  VIII.  ot  1819,  on  the  ground  l^at  the 
usual  notices  required  by  law  had  not  been 
served.  The  plaint  is  not  very  clearly 
worded,  but  we  gather  from  the  record  that 
the  plaintiff  denied  the  service  of  all  the 
three  notices  required  by  the  Regulation. 
She  alleges,  we  understand,  that  neither  iii 
the  Collector's  cuicherry  nor  in  the  zemin- 
daree  cutcherry  were  the  sale-proclamations 
published,  whilst  no  notice  was  published 
either  in  Ihe  defaulter's  cutcherry-house  or 
in  any  town  or  village  on  the  land.  She 
admits  that  arrears  of  rent  were  due,  but 
declares  that  she  knew  nothing  of  any  steps 
being  talten  to  realize  them  under  the 
Regulation.  She  alleges  fraud  on  the  part 
of  her  tehsildar,  the  defendant  No.  3,  who, 
she  alleges,  in  collusion  with  the  other 
defendant,  defaulted  in  payment  ot  the  rent 
and  so  caused  the  estate  to  be  sold;  the 
defendant  No.  -i  purchasing  it  at  aticiion  at 
a  totally  madequaie  price.  She  adds  that 
although  her  husband.  Gooroo  Doss,  died 
some  lime  previous  to  the  default,  the  notices 
were  drawn  up  in  his  name,  although  she, 
tlie  plaintiff,  had  succeeded  10  the  property. 

The  zemindar,  defendant  No.  1,  through 
his  agent,  alleges  that  the  notices  were  all  duly 
served  ;  that  ihe  death  of  Gooroo  Doss,  the 
plaintiff's  husband,  was  not  known  10  the 
landlord ;  and  that  as  the  plaintiff  never 
applied  to  have  her  name  substituted  in  his 
serishta  for  that  of  her  deceased  husband, 
th«  zemindar  was  not  bound  to  issue  notice 
in  her  name. 

The  purchaser,  defendant  No.  3,  repeats 
the  defence  that  the  notices  were  all  properly 
served,  and  says,  ihat  the  notice  to  the 
defaulter  was  seni  to  her  cutcherry  at  Ooitur 
Namsec,  and  received  by  the  tehsildar  Kisto 
^ishore;  that  the  sale  was  held  in  the 
presence  of  numerous  bidders,  of  whom  he 
defendant,  offered  the  highest  price;  and  that 
it  was  conducted  strictly  according  to  law. 
He  adds  that  the  object  of  the  putneedar 
was  to  get  the  tenure  sold,  and  to  buy  it 
herself  benamee,  and  so  break  up  the 
howalahs  of  the  defendant,  and  get  the  estate 
free  from  incumbrances. 

The  Subordina^te  Judge  fixed  four  issues, 
but  only  found  it  necessary  to  try  two  of 
them.   He  considered,/rj/,  thai  the  zemindic 
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was  justified  in  issuing  notice  in  Gooroo 
Doss'  name,  inasmuch  as  the  widow  had  not 
applied  for  registration  in  his  serishta  ;  and, 
secondly,  that,  although  the  notices  at  the 
Collector's  office  and  the  zemindaree 
cutcherry  had  been  duly  proclaimed,  the 
notice* required  by  clause  2,  section  8  of 
Regulation  Vlll.  of  1819,  to  be  served  on 
the  defaulter  in  his  cutcherry  on  the  spot, 
had  not  been  served  there,  but  at  another 
cutcherry  called  Panairtaik,  situate  within 
another  talook  not  appertaining  to  the 
defaulting  putnee.  He  held,  therefore, 
without  going  into  the  other  issues,  that  the 
sale  was  illegal,  and  that  the  plaintiff  was 
entitled  to  set  it  aside. 

Against  this  decision  both  putneedar  and 
purchaser  have  appealed,  the  former  under 
section  348  of  the  Procedure  Code. 

The  defendant  contends  that  the  notice 
was  duly  served  at  the  putncedar's  cutcherry 
of  Oottur  Namsee,  and  that  the  finding  of  the 
Subordinate  Judge  that  it  was  not  so  served 
is  against  the  evidence;  but  that  even  if  the 
notice  were  not  shown  to  have  been  served 
at  Oottur  Namsee,  it  was,  in  the  Subordinate 
Judge's  opinion,  proved  to  have  been  served 
at  Panairtaik,  and  that  service  in  that  cutch- 
erry was  a  good  and  sufhcient  service. 

The  plaintiff  objects  to  the  Subordinate 
Judge's  finding  that  the  preliminary  notices 
were  duly  served,  and  also  to  that  part  of  the 
judgment  which  declares  that  the  notice  on 
the  spot  was  served  on  the  tehsildar  Kisto 
Kishore  at  Panairtaik. 

With  reference  to  this, part  of  the  case, 
we  think,  after  having  heard  all  the  evidence 
recorded' by  the  Subordinate  Judge,  that  the 
fact  of  general  notice  such  as  is  required  by 
the  first  part  of  clause  2,  section  8  of  t^e 
putnee  law,  is  proved,  and  that  such  notice 
was  duly  published  at  the  Collector's  cut- 
cherry, and  afterwards  at  the  zemindar's 
Sudder  cutcherry.  It  has  been  objected  by  the 
plaintiff's  vakeel  that  the  only  evidence  of 
publication  in  the  Collector's  cutcherry  is  the 
return  of  the  Nazir,  which  is  no  proof  of 
the  fact.  But  tkis  is  not  quite  accurate.* 
There  is  on  the  record  a  proceeding  of  the 
Collector  in  which  he  declares  it  proved  that 
the  notice  required  by  law  had  been  duly 
hung  up  in  his  cutcherry,  and  no  objection 
was  made  to  this  decision  till  more  than  a 
month  afterwards,  when  the  putneedar  made 
an  unsuccessful  petition  to  the  Com- 
missioner. This  notice,  however,  is  a 
general  notice  containing,  the  names  of  all 
defaulters.  Now  it  is  not  denied  that  there 
were  other  defaulters   at   the  time  plaint* 


in 


if!  fell  into  arrears,  or  that  their  names 
duly  proclaimed  at  the  Collector's  cmc 
All  the  names  would  be  embodied 
proclamation,   and   there,  is  no   rei 
ground   for  supposing    that    the  plai 
name  was  omitted.     With    regard  to 
lication  at  the  zemindar's  cutcherry,  wc 
no  reason  to  disbelieve  the  direct  evidem 
ihe   fact    which    satisfied    the   Subordi 
Judge. 

Nor  are  we  inclined*  to  diflFer  with 
(and  this  brings  us  to  the  defendant's  aj 
as  to  the  service  at  Oottur  Namsee. 
evidence  on  this  part  of  the  case  prepoi 
ates  heavily  in  favour  of   no  notice  hx 
been  served    there.     Indeed,   the  Am 
report,  if  believed,  would  be  almost  conci 
of  the  fact.     We   hold   that   there  was 
cutcherry-house  belonging  to  the  plaintiff 
Oottur  Namsee  at  the  time  the  notice 
served,  and  that  the  business  of  that  pal 
was  carried  on  at  the  cutcherrv-house  of 
adjacent  talook  of  Panairtaik. 

Then   comes  the    question,    was   notj 
ser\'ed  at  that  cutcherry ;  and  if  so,  was  it 
sufficient  notice  ?     On    the    first  point 
agree  with  the  Subordinate  Judge.    Thci 
a  great  deal  of,  apparently,  truthful  testimi 
as  to  the  fact  of  the  notice  having  been  ^ 
to  Kisto  Kishore,  the  plaintiff's  tehsildar 
that  place,  and  Kisto  Kishore's  receipt 
the  notice  has  been  filed.     No  doabt 
tehsildar  who  has  been  examined  denies 
signature,  but  the  direct  evidence  that  ^ 
signed  it  is  very  strong,  and  the  Subordioall 
Judge,   on   comparing  the    signature  vJi 
Kisto  Kishore's  admitted  signature,  foaodAl 
two  to  correspond   closely.     We  have  tA 
been    able    to    m^ke    the    comparison  for 
ourselves,  as  the  original  signatures  have  vi 
been  sent  up  with  the  record;  butastte 
plaintiff,   who  objected  to  this  part  ol  ik 
Subordinate  Judge's  finding,  took  no  steps  10 
have  the  originals  sent  up,  which  it  was  btt 
duty  to  do  if    she  wished  to  Impugn  ibe 
lower   Court's  judgment  on  this  point,  vc 
are  bound  to  take  the  finding  of  tlie  Subor- 
dinate   Judge    that     there     was    a   great 
similarity  between  the    two    signatures  as 
correct.     On  the  wh61e  of  the  evidence,  we 
think  that  notice  was  sent  to  the  Panairtaik 
cutcherry  ;  that  that  was  the  only  cutche^ 
the  plaintiff  had ;  and  that  there  she  transacted 
all  her  zemindaree  business :  we  think  1^ 
that  her  tehsildar   Kisto   Kishore  accepW 
the  notice,  and  that  so  far  the  zemindar  did 
what  the  law  directed. 

As  to  the  sufiiciency  of  that  notice,.  fl»Wf. 
has  been  much  argument,  and  wc  were  at 
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fit    ix^clined  to  hold  that  the  words  of  the 

"to  be  similarly  published  at    the 

Try,  or  at  the  principal  town  or  village 

the  land   of  the  defaulter/'  made  it 

&tive  that  the  cutcherry  at  which  notice 

be  served  (where  it  was  served  at  a 

rry)  should  be  **  upon  the  land  which 

the   subject  of  the  default;''   but  the 

ingof  the  sentence  is  not  absolutely  clear. 

comma  after  the  word  cutcherry  gives, 

jdoubt,  considerable  ^strength  to  the  argu- 

of   the  defendant  that  the  cutcherry 

not  be  on  the  land  which  is  the  subject 

\  default,  but  may  be  on  any  other  land 

property  of  the  defaulter.     And  there  is 

Kcision  of  the  late  Sudder  Court — Ivoot- 

tissa  vs.  Kooer  Ram  Chunder  and  others. 

I>.  A.   Decisions  for  1849,   p.   371 — in 

rli  the  same  construction  of  the  section 

^'declared.     I  do  not  desire,  therefore,  to 

id  my  first  impression,  especially  as  it  is 

:rreil  to  the  opinion  of  my  learned  brother 

p.     At  all  events,  I  am  prepared  to  hold 

him  so  far  that  so  long  as  the  cutcherry 

hich  notice  on  the  defaulter,  as  required 

the  Act,  is  served,  is  an  adjacent  one,  in 

:h    all   the   business    of   the   defaulting 

le  is  carried  on,  and  is  on  land  belonging 

i'the  defaulter,  publication  at  that  cutcherry 

sufficient  publication — the  object  of  the 

being  to  give  information  to  thp  tenant 

arrear. 

are  of  opinion,  therefore,  that  the  sale 

not  vitiated  by  any  defect  of  notice,  and 

the  Subordinate  Judge's  decision  was 

mg. 

There  is  no  necessity  for  our  going  further. 

ten   the  case   was   heard,   neithor  party 
^bed  to  adduce  any  additional  evidence  on 
3rd  or  4th  issues,  and  there  is  nothing 
the  record  that  can  be  said  to  prove  the 
Ltion  of  fraud  put  forward  by  the  plaint- 
Inadequacy    of    price,    supposing    the 
to  be  so,  of  which  we  have  no  proof, 
lid  be  no  ground  for  setting  aside  a  sale 
ilarly  held.     The   law  does^  not  compel 
iders  to  give  a  fair  price ;  it  is  sufficient  if 
Lice  is  given  to  intending  purchasers  that 
sale  is  going  to  take  place.     Moreover,  the 
nee  paid  by  the  defendant  No.  2  is  almost 
to  twelve  years'  purchase  of  the  rental, 
ich,  although  it  may  be  a  low  price,  cannot 
te  called  an  altogether  inadequate  one. 
,'  The  plaintiff's  cross-appeal  is  dismissed, 
[i^  that  of  the  defendant  allowed.      The 
j'Sobordinate  Judge's  order  is  set  aside,  and 
vie   sale  declared   to   be    valid.     In  other 
'ds,    the    suit  of    the   plaintiff    will    be 
Tittissed,  with  costs  in  all  Courts. 


rWe 


The  19th  March  1874. 

f 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Act  XXVII.  of  i860— Mahomedau  Law- 
Rest  duaries. 

Case  No.  403  of  1873. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Syihet,  dated 
the  26th  July  ifiys, 

Mahomed  Haneef,  Appellant, 

versus 

Mahomed  Masoom  and  others,  Respondents, 

Moulvie     Syud    Murhamut     Hossein     and 
Moonshee  Serajul  Islam  for  Appellant. 

No  one  for  Respondents. 

Under  the  Mahomedan  Law,  the  succession  of  resi- 
duaries  in  their  own  right  is  as  unlimited  in  the 
collateral  as  in  the  direct  line,  where  it  is  expressly 
said  to  be  how  low  and  how  high  soever. 

Kemp,  J, — It  is  unfortunate  in  this  case 
that  nobody  appears  for  the  respondent,  inas- 
much as  we  should  like  to  have  had  an 
argument  on  the  point.  It  appearf>  that  the 
appellant  before  us  applied  for  a  certificate 
under  the  provisions  of  Act  XXVII.  of  i860, 
aWeging  that  the  deceased  Mahomed  Anees 
died  leaving  debts  due  to  him  amounting  to 
Rs.  400.  The  application  was  opposed  by 
Mahomed  Masoom,  Mahomed  Munsoor,  and 
others.  They  alleged  that  Mahomed  Anees 
died  leaving  a  widow  and  a  sister  Tumeeza ; 
thai  the  widow  and  sister  are  now  dead  ;  and 
^hat  they  as  the  heirs  of  Tumeeza  are 
■^entitled  in  preference  to  the  applicant  to  a 
certificate..  The  Judge  in  a  very  short 
decision  states  that  the  applicant  has  no 
standing  according  to  the  Mahomedan  Law  to 
apply  for  a  certificate  under  the  provisions 
of  the  Act;  that  the  applicant  claimed  that 
Nyamut  was  his  paternal  ancestor  in  the  5th 
degree,  the  said  Nyamut  being  the  common 
ancestor  of  himself  and  of  the  deceased 
Mahomed  Anees'  in  the  6th  degree.  The 
Judge,  however,  holds  that  such  tracing  ba^ 
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claimed  an  abatement  of  his  putnee  rent  on  the  ^., 
that  his  predecessor  had  obtamed  such  abatemoit 
previous  rent-suit,  in  which  it  appeared  that  the  in, 
share  was  slijj htly  less  than  what  was  described  is 
lease 


is  not  recognized  under  the  Mahomcdan  Law, 
and  therefcre  rejected  ihe  application  of  the 
petitioner. 

In    appeal,    it    is    contended     that    the.   

{udge   is   wrong,   and   that  the    Mahomedan'       Held  that,  unless  defendant  could  show  tint !« 
,aw  has  been  misunderstood   by  hira.     On    ^^^^ ''-«*'"-'*'"-••=—•«'- -^ .-.:--.. 

referri^jg  to  Baillie's  Digest  of  Mahomedan 
Law,  we  find  that  the  detail  of  residuaries  is 
not  carried  further  in  any  of  the  authorities 
than  the  uncles  of  the  grandfather,  but  that 
it  would  have  been  superfluous  to  do  so,  as 
the  grandfather  had  been  already  defined  to 
be  a  father's  father  how  high  soever,  so  that 
the  detail  is  in  reality  co-fxtensive  with  the 
definition,  and  the  succession  of  residuaries 
in  their  own  right  as  unlimited  in  the  col- 
lateral as  it  is  in  the  direct  line,  where  it  is 
expressly  said  to  be  how  low  and  how  high 
soever ;  and  certain  cases  have  been  quoted— 
Bhanoo  Bibee  vs.  Imam  Bux,  S.  D.  A.  Rep., 
Vol.  L,  and  also  two  Madras  cases. 

We,  therefore,  reverse  the  decision  of  the 
Judge,  and  direct  that  a  certificate  be  granted 
to  the  petitioner.  The  Judge,  if  he  deem  it 
advisable,  will  take  security  from  the  peti- 
tioner under  the  provisions  of  the  Ad.  The 
appeal  is  decreed  with  costs.  Pleader's  fees- 
one  gold  mohur. 


The  19th  March  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson,  Judge, 

Putnee  Lease— Abatement  of  Rent. 

Case  No.  720  of  1873. 

Special  Appeal  from  a  decision  passed  ^y 
ihe  Officiating  Judge  of  Nuddea,  dated 
the  2yth  November  iSy2,  modifying  a 
decision  of  the  Sudder  Moonsijf  of  that 
District,  dated  the  30th  January  i8j2, 

Gour  Mohun  Roy  (Plaintiff),  Appellant, 

versus  • 

Radha  Ramun  Sirgh  (Defendant), 
Respondent, 

Baboo  Doorga  Doss  Dutt  tor  Appellant. 

Baboo   Gooroo   Doss  Banerjee   for 
^  Respondent. 

wth  ^If'^^'  *  P"/"^*!?^"-  to  '■•^cover  rent  in  accordance 
wwi   the  terms  of  a  durputnee  lease,   the  defendant 


been  damaged  by  plaintiff's  misrepres«ntatioaut»i 
extent  of  his  share,  he  could  not  be  reliered  fnn! 
contract,  at  least  in  this  shape. 

»     Th«      defendant     in     this      case 
from    the    plaintiff    a    dur-putnee  lease 
the   plaintiff's    shar^  in   a    certain    m 
which  share    was  staled    to  be  4  annas 
gundas   i   cowrie  i  krant.      It  appears 
at  the  time  when  this  contract  was  ente 
into,   there    was  a  subsisting    ijara  of 
same  share  granted  to  Mr.   Hills,  and 
defendant  would  not  be  entitled  to  ob 
khas  possession  until  the  expiry  of  Mr.  Hi 
ijara.     The  plaintiff  suing  to  recover 
from  the  defendant  in  accordance  with 
contract,    the  defendant  objected,  am 
other  things,  that  in  a  previous  suit,  for 
by    the    mother    of     the    plaintiff    agai 
Mr.  Hills,  the  ijaradar,  it  appearing  10 
Court  that  the   lessor's  share    was  sH 
less  than  what  was  described  in  ihel 
viz.,  less  by   2  gundas   2   cowries  2  k 
Mr.  Hills  had  obtained  an  abatement  (tf 
rent  to  that  extent.     The  defendant  cl 
the  benefit  of  that  decision,  and  insists 
he  also   is  entitled  to  an    abatement  of 
putnee  rent.     It   is   not  necessary,  for 
purpose  of   the   present  case,   to  con 
whether  the    judgment,  as  between  Otn 
Moyee,  the  plaintiff's  mother,  and  Mr.  HiU^; 
was  correct  or  not.     No    appeal  hag  beei 
made,  and  the   parties  have   chosen  to  te 
satisfied    with    it.     The    question    now  it 
whether  the  defendant  was  entitled  to  ike 
abatement  which  has  been  giveu  to  himbjr 
the  Courts  below.     The  defendant  has  been 
called  upon  to  show  any  authority  for  suck 
reduction.     It  does  not  appear  that,  eithffit 
the    present    suit    or   in    the    suit   agaiost 
Mr.  Hills,  any  evidence  was  given  as  to  wiiil 
the  lessee  had  got  possession  of,  nor  diJ 
Mr.  Hills  or  the  present  defendant  take  anf 
steps  to  be  relieved    of  their  coniracL   II 
appears  to  me  that  unless  the  defendant  can 
show  that    he   had   been   damaged  bj  ibe 
misrepresentation  of  the  plaintiff  as  to  the 
amount  o*f  his  share,  the  Court  ought  not  to 
relieve  him  from  his  contract,  and  that  he  is 
not  entitled  to  ask  for   relief  at  any  raieia 
this    shape.     It   appears    to   me    that  tbe 
judgments  of  the  Courts  below  oaghttobe 
modified,  and  the  plaintiff  is  entitled  tottat 
according  to  the  terms  of  the  kobooleul.   ^ 
make  no  order  as  to  costs. 
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The  19th  March  1874. 
PresenI: 
iThe  Hon'ble  Louis  S.  Jackson,  yudgi. 


Case  No.  3606  of  1873. 

Sf*tiitl  Appeal  from  a  dtcision  pQiud  b^ 
the  Officiating  Addilional  Judge  of  thi 
T%otnly-/our  Pergu^nahs,  dated  the  3<)lk 
April  iSyj,  affirming  a  decision  0/  the 
Moanstff  of  Diamond  Harbour,  dated  the 
22nd  May  18^3. 

Massim  Mollah  (Defendant),  Appellant, 


Fan) 00  Gboramee  (Plaintiff),  Rtspondenl. 

B.i'.oo  Doorga  Ram  Bose  for  Appellant. 

Baboo  Taruch  Natk  Dutt  for  Respondent. 

In  1  ^it  to  otMain  an  order  for  the  demolition  ot  a 
krai:  Elected  on  land,  the  joint  property  oF  plaintifTand 

nxhl  Id  erect  the  house  without  the  consent  oF  his 
CD-ownrr,  the  Court  ought  to  inquire  whether,  under  all 
thccircuinstances,  the  ends  of  justice  cannot  be  satisfied 
by  some  other  remedy. 

The  plaintiff  in  this  case  sued  to  obtain 

in  nrder  for  ihe  destruction  of  a  house 
elected  by  the  defendant'  upon  land  which 
the  plaintiff  alleged  to  be  the  joint  properly 
■^  both,  and  it  appears  that  in  this  land, 
according  to  the  plaintiff's  statement,  the 
plamiff's  interest  was  to  the  extent  of 
one-ihird.  and  the  defendant's  to  the  extent 
of  tno-ihirds.  The  defendant,  however, 
■licked  that  the  house  had  been  erected 
npon  land  belonging  to  him  exclusively. 
Tbe  case  seems  to  have  undergone  a  good 
Mil  of  inquiry,  two  Ameens  having  been 
tent  to  ihe  spot;  but  the  upshot  of  it  has 
l>«n  ihat  the  Courts  below  have  found  ihe 
l>nd  upon  which  the  hut  stood  to  be  the 
joint  property  of  the  plaintiff  and  the  defend- 
*"',  and  tbereupon,  considering'  that  tbe 
defendant  had  no  right  to  erect  the  hut  upon 
Ite  iand  without  the  consent  of  the  other 
JJ")'.  tbey  gave  the  plaintiff  a  decree.  The 
Moonsiff's  words  are  :  "  I  hold  that  the 
'  defendants  have  appropriated  to  their  own 
"  use  an  average  area  of  one  hatta  of  land 

*>ui  of  the  lands  of  dag  42  by  raising  a  hut 
''  and  mud  wall   over    it.     The  defendants 

navs  no  right  to  turn  to  their  own  use  any 
_^  portion   of  the  ijmalee   land  without  the 

r"  consent  of  the   plaintiff."    This  decision 
been  aSnned   by  the   District  Judge. 
Vol.  XXI. 


Now,  no  doubt,  in  strictness,  the  defendant, 
not  being  the  sole  owner  of  the  land,  had  no 
right,  to  erect  the  house  thereupon  without 
the  consent  of  the  co-owner,  but  then,  the 
house  having  been  so  erected,  the  assertion  of 
the  plaintiff's  strict  right  might  be  aiiended 
with  loss  to  the  defendant,  which  wauld  be 
out  of  proportion  to  the  relief  which  the 
plaintiff  was  entitled  to  ask  for.  It  was 
pointed  out  by  the  laic  Chief  Justice  in  a 
case"    in    3    Bengal    Law    Reporis,    App., 


•  The  30th  May  iS&p 


Case  No.  404  of  iStig. 


Rajatam  (HlaintiB),  Respondent. 
Mr.  R.  T.  Allan  and  Baboo  Bhoaante  Churn  Dutt 


nint  land  is  valid,  or  whether  the  said  wall  ought  tl 
.emolished."  He  then,  In  hia  judgment,  proceeds  to  si 
hat  the  land  Is  ioint,  and  he  sav^  that  "  in  complia 


■under  til 


and  is  conjointly  held  by  both  patti 


;  then. 


mga 
_..   .  the   conjoint  land  without  iha 

"accord  and  consent  of  the  plaintlR  is  by  all  meant 
" iinl awful— nay  the  said  wall  is  fit  to  be  demolished; 
"  therefore  it  is  ordered  that  the  appeal  he  dismissed," 
the  substance  being  that  the  wall  was  to  be  demolished. 
It  appears  to  me  that,  even  if  the  defendant  had  not  a 
strict  legal  right  to  build  the  wall  upon  the  joint  land, 
that  this  is  not  a  case  in  which  a  Court  of  Equity  ought 


lied  dowr 


It  appear 


_  Court  of   Equity  is   not  bound  ..  „     . 

for  the  enforcement  of  such  sltiel  rights 

:hisisacasein  which,  apparently, 

jr   lu   .,,1^    |,iointiff   has   been   caused    by  the 

of  the  wall,  and  that,  therefore,   the   plaintiff 

......  ._  be  left  to  such  remedy  as  he  may  have  without 

applying  to  a  Court  of  Equity  for  assistance  in   having 

the  wall  demolished.     He  may.  if  he  think  fit,  apply  for 

a  partition  ;  but  I  do  not  think  that  it  would  be  equitable, 

after  the  defendant  has  gone  to  the  eipense  of  building: 

wall  upon  the  land  of  which  he  was  a  joint  owner, 

lave  that  wall   demolished  at  the   suit  of  his  joint 

iharer  without  showing  that  it  causes  any  injury  to 
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page  67,  that  parties  cannot  be  allowed,  under 
all  circumstances,  to  ask  the  assistance  of  the 
Court  in  enforcing  their  strict  legal  rights. 
The  Courts  below  ought  to  have   inquired  i  the   suit   is   brought   to   recover   a  sum 


whether,  it  being  admitted  that  the  land  was 


mature)  time,  it  was  not  open  to  the  parties  or  ts 
Court  to  say  that  the  first  construction  was  wrong. 

Markby,  y, — It  appears  in  this  case  tbql 


money  lent  by  the  plaintiff  to  the  defenc 


joint,  the  circumstances  were  such  that  the    The  money  was  lent  upon  a  mortgage 


plaintiff   was   entitled    to   insist   upon    the 
demolition  of  the  hut.     They  should  have 


by  the  defendants  to  the  plaintiff  bywiyj 
conditional  sale,  and  the  defendants  hai 


referred  to  the  conduct  of  the  plaintiff  at  the  'refused  to  complete  their  mortgage  by  red 


time  when  the  house  was  erected,  to  the 
possibility  of  affording  the  plaintiff  relief  of 
other  kinds  by  dividing  off  his  undisputed 
share  of  this  land  or  otherwise,  and  consi- 
dered whether,  under  the  circymstances  of 
the  case,  the  ends  of  justice  required  that 
the  house  should  be  pulled  down.  The  case 
must  go  back  to  the  Lower  Appellate  Court 
in  order  that  these  points  may  be  inquired 


tering    the    conditional    sale,    the    ph 
brought  a  suit  to  recover  the  money  ai 
It  was  then  held  that,  as  the  money  was 
due   under  the    arrangement    between 
parties  until   1276,  that  suit  was  premai 
and   must  be  dismissed.     On   the  plaii 
now   bringing   her  suit  again  after  1376J 
has  been  dismissed  on  the  ground  of  lii 
ation  ;  and  the   ground  of  limitation 


into,  and  a  fresh  decision  arrived  at.     I  think,  i  appears  from  the  judgment  of  the  M( 


under  the  circumstances,  that  both  the  parties 
to  the  suit  should  be  examined  in  Court. 


The  20th  March  1874. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch, 

Judges. 

Construction— Limitation. 

Case  No.  1788  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Subordinate  Judge  of  East 
Burdtvan,  dated  the  i^th  May  iSyj, 
affirming  a  decision  of  the  Moondff  of 
Cutway  dated  the  24th  February  i8y^.  « 

Mussamut  Bibee  Efatoonnissa  (Plaintiff), 

Appellant, 

versus 

Khondkar  Khoda  Newaz  and  another 

(Defendants),  Respondents.  • 

Mr.  Ameer  Ali  and  Moonshee  Abdool  Baree 

for  Appellant. 

Baboos    Taruck   Nath    Sen    and      Umbika 
Churn  Banerjee  for  Respondents. 

Ik  a  suit  to  recover  money  lent  upon  a  mortg-age 
which  defendant  refused  to  re|fister,  defendant  put  a 
construction  upon  the  arrangement  which  was  accepted 
ttV  the  Court,  and  the  claim  dismissed  as  premature  : 

Held  that,  when  plaintiff  sued  again  in  due  (1.  e,, 


He  says  that,  on  the  defendants  refusing 
register  the  deed,  the  plaintiff  conld 
either  enforced  registration  by  following 
procedure  laid  down  in  the  Registration 
or  she  could  have  sued  for  the  refund  of 
consideration-money  for  breach  of  conn 
but  he  savs  that  in  the  latter  case  her 
of  action  arose  directly  when  the  defen 
refused  to  register  the  document  and 
render  the  mortgaged  property,  and  that  it 
therefore  now  barred.  Now  the  resak 
that  is,  that,  whereas,  in  the  former 
between  the  same  parties,  one  constni 
was  put  upon  this  arrangement,  namely, 
the  debt  was  not  due  until  1276,  a  con 
construction  is  now  put  upon  it  by  an 
Judge  in  deciding  a  suit  between  the 
parties,  namely,  that  the  money  was  ducl|| 
the  time  when  the  arrangement  w*as  mri^. 
That  is  the  thing  which  cannot  be  don*-^ 
Whether  the  decision  in  the  first  caseni 
right  or  not,  it  is  not  necessary  (as  it 
to  me)  for  us  to  consider.  The  defenSttt 
upon  the  former  occasion,  put  forxvard 
he  considered  to  be  the  true  constnictioa,; 
of  the  agreement  between  the  parti*; 
That  was  accepted  by  the  Court  which  ih«l^ 
tried  the  suit  as  the  right  construction,  aoti 
it  is  not  open  now  to  the  parties  to  say  tl» 
that  construction  was  wrong,  nor  is  it  opci 
to  the  Court  to  say  so.  That  decision  9 , 
binding  as  between  these  parties,  and  it  miBt  ] 
be  acted  upon.  ^ 

The  result  is  that  the  suit  will  have  tobe 
remanded  to  the  Court  of  first  instance io» 
re-tried  upon  the  other  issues,  the  issoeo^ 
the  question  of  limitation  being  decided  la  | 
favour  of  the  plaintiflF.  Costs  of  ibis  apf*^  i 
and  of  the  lower  Courts  will  abide  iW) 
ultimate  result. 
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The  23rdJIarch  1S74. 

ie  Hon-ble  Louis  S.Jackson  and  W.  Ainslie, 
Judges. 

Ittachmeot  nnder  Act  VIII.  of  185..),  s.  81— Com- 
bensation  under  s.  83— Damages— Estoppel-' 
Jori^diction. 

Xiftrtnce  !u  Ihe  High  Court  by  Ihe  JuJgt 
of  Ihe  Small  Cause,  Courl  al  Furrted- 
pori.  da/id  ihe  iiflh  yanuary  »Sy^. 

Goburdhun  Jlajliee  and  another.  Plainllff's, 


Banee  Chunder  Doss,  De/mdant. 

&c.,  hBvlnif 


s  eventually   d 
ints,  »ho    then 


Siin-niOTeible  praperties,  li 
\  altuhed    under    Act   Vlll.   of   injg, 

lallji   dismisiiei]  and  cosLi  awa 
n  sued   plainliSs  to 
enton  the  attachmei 
arwhat  could  havE  been  earned  by  mean' 
:5  had  Ihey  not  been  under  attarhmei! 
ijury  suffered  by  the  nets  owing  lo  c 

Htm  that  the  suit  was  properly  cosnizabic 
ill  Cause  Courl,  and  the  Juds;e  at  lilierty  tot 
ion  both  elerneots  of  damase-  Sue! 
1  be  barred   when    rompcnsalion  hi 


I  Ca^i. — Plaintiffs,  it  appears,  were  sueil 
fcibe defendant  in  the  Magoora  Small  Cause 
Wmrt  for  recovery  of  an  amount  due  on  a 
fcotid,  and  certain  moveable  properties,  inclu- 
sive oi  six  fishing  nets  o£  different  sorts,  were 
utiched  under  section  81  of  the  Civil 
Pmcedure  Code  for  the  security  of  the 
lejlizaiion  of  the  amount  of  the  decree  that 
night  be  passed  in  their  favour.  The  suit 
vu  ultimaieiy  dismissed  and  costs  a^vardcd 
m  ihc  pl.iintiffs,  the  defendants  in  that  case. 
PliinUfFs  now  come  to  this  Court  to  recover 
damages  sustained  consequent  on  the  attach- 
ment alluded  to.  Tlie  damages  are  divided 
into  two  heads  :  istly,  the  amount  whicli  the 
pliiri:ifls  could  earn,  during  the  period  the 
p'^pertiL-s  were  under  attachment,  wnh  the 
aic!  of  the  nets,  had  they  not  been  deprived 
Of  them ;  2ndly,  the  value  of  the  nets 
^li'ch  arc  said  to  have  been  deteriorated  in 
'i'ue  or  become  quite  t^eless  by  leason  of 
Bting  exposed  to  damp,  and  no  camion  being 
iten  to  pie.terve  them  from  the  injury  done 
by  mice.  The  defendant  pleads'  that  this 
,  ease  is  not  maintainable  in  this  Court  and  in 
fe  present  form. 

^^"iih  regard  to  the  last  head  of  the  claim, 
"  appears  lo  me  that  if  anybody  was  to  be 
i«*fT>iiiible  for  any  damage  done  to  the  nets 
otinnT  the  period  of  attachment,  it  wag  the 


officer  of  the  Court  to  whose  custody  they 
were  placed.  Section  233  of  «he  Civil 
Procedure  Code  is  clear  on  the  point.  To 
argue  that  the  defendant  having  caused  the 
'nets  to  he  maliciously  attached,  the  plaintiffs 
can  look  to  nobody  other  than  the  defendant 
for  any  damage  done  to  their  property  in 
consequence  of  the  attachment,  seems  mcon- 
sistenl  with  reason.  True,  the  party  attaching 
another's  property  is  liable  generally  for 
damages  accruing  out  of  the  act  of  attach- 
ment, but  not,  I  am  not  inclined  to  believe, 
for  any  injury  done  to  the  attached  property 
while  in  custody  of  an  officer  who  is 
specifically  responsible  for  the  due  custody 
thereof,  and  whose  neglect  or  want  of  caution 
can  only  hold  against  himself,  wiihoui 
aflecting  the  party  at  whose  instance  the 
property  was  attached,  and  who  was  quite 
innocent  in  respect  of  the  injury  complained 
of.  It  being  so,  the  officer  of  the  Court, 
who  had  had  the  custody  of  the  properties, 
has  not  been  made  a  defendant  in  the  cause, 
nor  is  he  amenable  to  this  Court.  I  think, 
therefore,  that  the  defendant  is  not  liable  for 
that  part  of  the  claim  accruing  from  the 
alleged  injury  lo  the  nets  while  under 
attachment ;  and  if  liable  at  all  along  with 
the  attaching  officer,  the  case  is  defective  for 
want  of  a  necessary  parly  to  the  suit 

It  is  not  without  some  diffidence  that  I 
express  my  opinion  with  regard  to  the  first 
head  of  the  claim.  There  can  be  no  question  as 
to  the  liability  of  the  party  attaching  properly, 
if  the  attachment  is  brought  about  malici- 
ously, and  the  law  (section  88,  Act  VIII. 
of  1859)  invests  the  Court  by  order  of  which 
the  attachment  is  made  with  discretionary 
powertoaward  compensation,  on  application, 
to  the  aggrieved  party,  if  it  shall  think  it  fit, 
on'nhe  dismissal  of  the  case.  The  plaintiffs 
in  this  case  have  not  availed  themselves  of 
that  opportunity.  They  are  nevertheless 
entitled  to  sue  for  damages  notwithstanding 
their  failure  under  the  section  quoted.  But 
then  the  question  is  in  what  Court  should 
ihey  seek  redress.  If  the  awardal  of  damages 
^ere  imperative  in  case  of  a  dismissal  of  a 
suit  on  -whatever  ground  it  may  be^  any 
Small  Cause  Court  within  the  jurisdiction  of 
which  the  defendant  might  reside  could  have 
jurisdiction  in  the  cause.  But  it  is  not  so. 
Malice  is  the  basis  of  such  an  action. The  cause 
is  obvious.  A  suit  may  be  dismissed  on  being 
proved  lo  be  false,  or  for  want  of  sufficient 
proof  of  fact.  In  the  former  case  the 
attachment  per  se  is  malicious,  and  in  *he 
latter  something  fet  remains  lo  be  seen 
rhether  it  was  malicious  or  not,  and  iVt^ 
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was  the  reason  why  the  Legislature  invested 
the  Court*  with  discretionary  power  to  be 
exercised  as  occasion  may  seem  fit.  The 
Court  which  decides  llie  case  is  the  proper 
Court  to  exercise  that  discretion.  But  when, 
instead  of  resorting  to  the  section  (88) 
referred  to,  the  aggrieved  party  brings  a 
regular  suit,  does  not  such  a  suit  involve  a 
long  and  intricate  investigation  }  I  think  it 
does;  and  if  so,  is  it  not  consistent  with 
reason  that  the  investigation  should  take 
place  where  the  cause  of  action  arose,  and 
consequently  in  the  Moonsiff's  Court,  which 
is  alone  competent  to  try  the  point,  both  for 
its  intricacy  and  convenience  of  all  parties 
concerned  ?  A  suit  for  damages  sustained  in 
character  by  a  false  charge,  even  when  actual 
pecuniary  loss  is  caused  by  way  of  absence 
from  labour  consequent  on  attendance  during 
the  investigation  of  the  charge,  is  noi 
cognizable  by  a  Small  Cause  Court,  merely 
because,  I  suppose,  the  malicious  nature  or. 
otherwise  of  the  charge  is  required  to  be 
proved,  and  because  the  damages  are  general 
and  not  specific.  The  same  analogy  may  be 
drawn  in  this  case,  where  the  malicious 
nature  or  otherwise  of  the  attachment  is  in 
question,  and  the  assessment  of  the  damages 
unliquidated.  I  say  unliquidated,  because 
the  earning  by  capture  of  fishes  is  varied,  and 
■  there  is  no  fixed  date  bv  which  the  assess- 
ment  is  to  be  calculated.  It  is  also  doubtful 
whe.ther  any  deduction  on  account  of  labour  is 
to  be  allowed  when  the  action  of  the  defend- 
ants in  attaching  the  nets  did  not  interfere 
with  it,  and  when  the  labour  is  an  essential 
element  to  bring  about  the  gross  income 
claime^as  damages.  Under  these  grounds 
I  think  this  Court  has  no  jurisdiction  to 
entertain  this  case.  While  going  to  decide  the 
case,  I  was  requested  to  refer  the  mattei»to 
the  High  Court  and  reserve  judgment  until 
receipt  of  the  order  of  the  Court.  As  the 
matters  are  important  I  agree  with  the 
plaintiff's  pleader  to  submit  the  case  for  the 
opinion  of  the  Court,  but  do  not  see  the 
necessity  of  reserving  my  order,  as  it  should 
merely  be  contingent  on  the  order  of  the 
Hon'ble  Court.  The  suit  is  therefore  dis- 
missed with  costs  contingent  on  the  order  of 
the  High  Court. 

The    judgment    of  the    High    Court  was 
delivered  as  follows  by — 

yacksofit  J. — We  are  unable  to  agree  in  the 
view  taken  by  the  Small  Cause  Court  Judge. 
We  think  that  this  suit  was  properly  cogni- 
zable in  that  Court,  and  that  the  Judge  was 
%3i  liberty  to  take  into  consideration  both  the 


elements  of  damage  stated  in   the  pi 
The  circumstance  that  by  law  the  officet 
the   Court  which   orders   an   attachmett 
responsible  for  the  due  custody  of  the  pre 
attached  is  a  matter  which  is  not  decisve 
the   present   case,   and   certainly   does 
exonerate  the  plaintiff  at  whose  im| 
solicitation  the  attachment  was  made. 
,tion  88  contemplates  a  summary  avavd 
compensation  by  the  Court  which  orders 
attachment,  and  suclj  compensation  is  to 
given  for  the  expense  or  the  injury  occaar ' 
to  the  party  by  the  attachment  of  his 
perty.     That    seems   to    include   both 
injury  accruing  to  him  by  the  loss,  for 
time,  of  the  use  of  such  property,  and  also 
the  deterioration  of   the  property  atts 
and  it  is  only  when  compensation  has 
awarded  under  that  section  that  a  suit 
damages  in  respect  of  this  property  is  ban 
In  such  a  case  as  this  it  is  not  necessary 
the  Court  which  tries  the  suit  to  dctei 
or  specify  absolutely  under   what  head 
awards  damages.     The  Court  may  take 
the  circumstances  into  consideration,  and 
the  whole  award  such  sum  as  it 
proper. 


The  23rd  March  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  K\\ 

Judges, 

Attachment  of  Judgment-creditor's  Interest  ii 
Decree— Reference  by  Small  Cause  Ca>t-*'; 
Act  XI.  of  1865,  s.  22-- Act  X.  of  1867. 

Reference  to  the  High  Court  by  the  Ofcithv 
ing  Judge  of  the  Small  Cause  Cati' 
at    Kanaghat,     dated    the     2Jth   Angt^' 

Kaminee  Soonduree  Chowdhrain  (PlaintHft. 

Decree-holder, 

versus 

Mudhoo  Soodun  Mookerjee  (Defendant), 
Judgment-debtor , 

A  Deputy  Collector  h^ingf  made  a  requisition  npoBj- 
Small  Cause  Court  for  attachment  of  the  ngW  « 
interest  of  the  judg-ment-creditor  in  a  decree  pwsM^ 
that  Court,  the  Judge  entertaining  doubts  «  totte 
validity  of  such  attachment  referred  the  question  to  ^^ 
Hiph  Court:  x^^w* 

Held  that  there  was  no  authority  for  ■^•■fiiif 
entertaining  the  reference,  which  did  not  arise  t^ 
under  Act  XI.  of  1865,  s.  22,  or  under  Act  X.  <w  «*7' 

Case.— Tax.  Deputy   Collector  of  Rao*- 
ghat  having  made  a  requisition  under  Sec- 

d 


>n  -4,  Aci  VIII.  (B,  C.)of  1862.  for  a[tach- 
eni  of  ibe  right  and  inierest  of  the  judg- 
■  whom  dik  tax  ment-creditot*  in  the 
decree  passed  by  this 
.  this  case,  and  the  Court  enler- 
h- doubts  of  the  validity  of  such 
addressed  on  zyih  July  ihe 
■  Collector  in  the  following  lerins  :  — 
g  effect  to  the  requisition  con- 
1  jour  vernacular  proceeding  of 
ant,  I  have  bu^discharged  a.  minis- 
function.  Your  requisition  has 
nllj  been  made  under  section  y, 
fill.  (B.  C.)  of  1862,  in  yonr  e.tecu- 
Ptpacity.  A  decree  is  part  and  parc:^l 
V  record  of  a  Court,  and  the  right  and 
t  of  tlie  judgment-creditor  in  it  can 
e  attached  and  sold  under  the  ;>rovi- 
of  the  Imperial  Act  VIII.  of  1859  in 
'  a.  decree.  The  powers  conler- 
09.  Act  Vm.  (B.  C.jof  ia62, 
tatted  to  distraint  and  sale  of  move- 
MOperty  in  the  possession  of  the 
An  attachment  is  a  process 
■  from  a  Court,  and  the  powers  of 
;  are  e.^etcised  under  sanciion  of 
f  other  than  a  forum.  As  1  entertain 
I  of  the  validity  of  the  attachment 
I  by  you,  I  would  be  glad  to  be 
1  with  your  views  on  ihe  subject  at 
lijr  date."  Whereupon  the  same  func- 
>-  in  his  capacltv'  as  Deputy  Magis- 
riiciied  inatruciion  from  the  Magistrate 
fether  he  could  "  distrain  and  sell  the  right 
'and  interest  of  a  decree-holder  in  a  decree 
'of  the  Small  Cause  Court  as  a  moveable 
♦property  under  seciion  9,  Act  VIII.  (B.  C.) 
foi  t86)."  The  Magisiraie  was  of  opinion 
mu"a  decree  may  be  attached  as  moveable 
■"  property    for    arrears    of    zemindaree    dak 

.My     views     in    the    matter    are     :ilrc-ady 

espressed  in  my  communication  of  291)1  July 

a^li^  quoted,  and  I  would  here  only  add  that 

■■■1'j.ti  a  decree  falls  within  the  dcliiiition 

riperty  liable  to  attachment  under  sec- 

:.J5.  Act  Vni.  oE  1859,  yet  it  is  liable 

^.■.Lii    LO  attachment  and  sale  in  execution  of 

It  has  already  been  Uid  down  bv  the 
Hyn'ble  High  Court  in  the  case  of  Prince 
(iolam  Mahoraed,  15  W.  R.  34,  that  "a 
"decree  for  money  may  be  considered  as 
'consisting  of  two  things — 

■■  /I/.— The  debt  due  from  the  jiulgmenl- 
"ilebtiir  by  the  decree-holder. 

■■  2rni. — The  securiiy  for  ihai   debt  by  a 
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"  decree  which  renders  it  capable  of  being 
"  enforced."  • 

The  altachraenl  of  a  decree  is  to  be  made 
jinder  section  237,  Act  VIII.  of  1859,  by  a 
Coiir.;  and  the  action  of  the  Deputy  Collector 
in  the  matier  was  not  in  his  judicial  but 
executive  capacity.  a 

A  decree  is  the  highest  legal  evidence  of 
'a  debt  that  can  be  produced  and  possessing 
worth,  because  it  is  able  to  persuade  a  Court 
to  realize  the  specified  sum  from  ihe  debtor, 
and  it  has  been  helti*"  "  that  a  Court  charged 
with  ihe  execution  of  a  decree  has  no  other 
discretion  wiih  regard  to  noticing  a  transfer 
tliereof  than  ihai  which  is  given  10  it  by 
section  zoS  of  llie  Civil  Procedure  Code." 
The  opinion  of  the  Hon'ble  Court  is  solicited 
as  to  the  validity  or  otherwise  of  the  aliach- 
ment  of  the  Deputy  Colleclor;  and  if  the 
Ilon'ble  Court  holds  that  the  attachment  is 
invalid,  the  purchaser  of  the  decree  can  lake 
noiiiing  by  his  purchase. 

Tht  judgmenl  0/  lite  High  Courl  was 
dtUvrred  lU  follows  by— 

Jachson,  J. — There  is  no  authority  for 
making  or  entertaining  the  present  reference. 
It  does  not  arise  either  under  seciion  zz, 
Act  XI.  of  1S65,  or  under  Act  X.  of  1867. 
It  is  clearly  more  convenient  that  the  ques- 
tion raised  should  be  decided  between  the 
parties  interested  in  a  suit  brought  for  the 
purpose. 


The  23rd  March  1874-      - 

The  Hon'ble  Louis  S.  Jackson  and  W. 
Ainslie,  Judges. 

Private  Arbitration — Act  VIII,  of  1859,  s.  3J7. 

Re/ertmi  to  the  High  Court  by  the  Judge  of 
the    Small  Cause    Court   at  Biuktrgunge, 
'dal^d  the  igth  July  ,873. 

\adcr  Ali  and  others,  Pluntiffs, 
iMajoo,  Defendaul. 
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in  the  absence  of  the  defendant,  and,  after  one  year  from 
the  time  o||  allowing-  a  new  trial,  one  day  verbally 
pronounced  their  judgment  to  one  party,  and  on 
another  day  to  the  other  party,  and  on  a  subsequent  date 
wrote  out  the  award  which  was  signed  on  a  particular 
date  by  one  arbitrator,  who  sent  it  to  others  elsewheret 
for  signature  on  a  different  date  : 

Held  that  the  award  ought  not  to  be  enforced  under 
Act  Vlfcl.  of  1S59,  s.  327. 


Case. — I  HAVE  the  honour,  under  section  22, 
Act  XI.  of  1 665,  respectfully  to  submit  the 
following  for  the  opinion  of  the  Hon'ble 
Court : — 

I  beg  most  respectfully  to  state  that  in  these 
three  cases,  which  are  instituted  by  different 
plaintiffs  against  the  same  defendant,  both 
parties  in  each  of  them,  according  to  ochuU 
namah,  or  by  instrument  in  writing,  had  agreed 
that  the  matter  in  dispute  in  those  cases  shall 
be  referred  to  the  arbitration  of  three  arbitra- 
tors named  therein.  This  deed  in  each  case  is 
addressed  to  the  arbitrators,  and  proceeds  in 
the  following  terms : — *'  We  both  parties  on 
"  one  consent  file  this  ochulnamah  before 
**you,  and  beg  that,  after  taking  our  statements 
"  and  proofs,  you  do  settle  the  matter  in  dis- 
"  pute  between  us  in  this  suit  for  money  claim. 
"  We  will  abide  by  the  judgment  and  order 
"  which  you  will  thus  pass  in  this  case, 
'*  just  in  the  same  manner  as  if  it  were  an 
"  adjudication  made  by  ourselves." 

It  appears  from  the  arbitration  awards 
that  the  arbitrators,  after  taking  the  state- 
ments of  both  parties  and  the  proofs  of 
plaintiffs,  had  at  first  given  their  awards  in 
favour •f  the  plaintiffs ;  on  which  the  defend- 
ant had  applied  for  a  new  trial  which  was 
granted,  but  as  since  after  that  time  the 
defendant  did  not  any  more  appear  before 
the  arbitrators  with  his  proofs,  though 
frequently  time  was  allowed  to  him,  the 
arbitrators,  after  awaiting  a  year,  at  last 
again  gave  decrees  in  the  new  trial  in  favour 
of  the  plaintiffs  against  the  defendant,  in 
whose  absence  they  one  day  verbally  pro- 
nounced their  judgments  before  the  plainti^, 
and  on  another  day  likewise  before  the 
'defendant,  and  then  on  a  third  day  one  of 
;the  arbitrators  wrote  out  the  decision  and 
signed  it,  and  on  another  date  sent  the  award 
for  signature  of  the  other  arbitrators,  who  at 
that  time  were  at  different  distant  places. 

The  present  suits  under  reference  are 
brought  under  section  32  j,  Act  VIII.  of  1859, 
to  enforce  the  above  awards  of  private 
Vbitration. 


'  Defendant's   pleader  cites  the  prec 

1 1     Weekly  Reporter,      quoted    in  the 
P-  433.  case  of  Rajah  loy      tO  show  that  thc 

Mungul,  dated  5th  May     cannot  act  upon 

awards     which 
not  signed  by  all  the  arbitrators  at  one 
and  in  the  same  place.     Besides,  thc  11 
filed  are  not  the  original  ones,  but  those 
on  the  new  trial,  to  grant  which  the  arbiir 
were  not  empowered  under  the  ochulm 
The  new  trial  was  allowed  to  proceed  in 
absence  of  the  defendant,  and  the  judgou 
in  every  case  was  verbally  pronounced 
the  difiPerent  parties  at  different  times 
reduced  to  writing:  some  davs  after,  wl 
procedures  are  illegal,  and   any  arbiira 
award   made  under  such  illegal  procedi 
should  not  be  enforced  bv  the  Court. 

Plaintiff's  pleader  in  reply  urges  that 
precedent  quoted  by  the  adversaries'  pl( 
refers,  not  to  private  arbitration,  bat  only 
cases  where  the  arbitrators  arc  appointed 
sanction  of  Court.      Hence  it  is  of  no 
if    the    present    awards    given    by   pni 
arbitration  were  not  signed  by  the  arbit 
at  the  same  time  and   in  the  same  pi 
Courts  of  Justice   sometimes  verbally 
nounce  their   verdict,  and  afterwards 
out   their  judgment,  which  does  not  n 
their  proceedings.     And  the  arbitrators " 
acted    more  conscientiously   and  justly 
granting    review    of    their    own   judge 
which  might  have  been  erroneous  at 
and  rectified  in  the  second  trial,  to  do 
there  is  no  prdhibiiion  in  the  ochuh 
When  the  parties  have  agreed  under  it 
abide  by  the  judgment  and  decision  of  il 
arbitrators,  it  includes  final  judgment  wIj^j 
given  on  first  or  second  trial  of  the  caatfl 
and  therefore  the  Court  should  not 
to  enforce  the  awards  filed. 

It    is    true    that    none    of    the 
mentioned  in  section  324,  Act  VIII.  of  iJ 
viz.,  corruption  or  misconduct  on  the  part! 
the  arbitrators,  is  imputed  to  set  aside 
awards.     But  I  concur  with  the  defendaafl 
pleader  in  saying  that  the  proceedings  of  1 
arbitrators   have    been    very    irregular 
inconsistent   with   the   terms   of  ibe  ai 
namah.     The  arbiu-ators  have  granted 
trial  of  the   cases,  and  eventually  dis{ 
them  of  m  the  absence  of  the  defendait'_ 
whicl^    is  beyond  the  authority  &^*"^^^.  1 
them  by  the  deed  of  ochulnamah.    f^^?^ 
not  find  any  written  application  F*J'°£?^! 
new  trial  by  defendant,  or  any  written  onWT 
or  notice  in  the  arbitration  records  >°SP*^  ; 
by  me  that  time  to  adijuce  proof  was  ft^  | 
quenily  given  to  defendant,  as  stated  by  tW;; 
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itrators  in  their  awards.     After  one  year 
D.  the  time  of  allowing  new  trial,  ihty  one 
'  verbally  pronounced  their  j  udgrpent  to  one 
tjr,  and  on  another  day  to  the  other  party, 
I   in    some  subsequent  date  wrote*  out  the 
lament  or  award,  which  was  on  a  particular 
^  signed  by  one  arbitrator,  who  sent  it  to 
IQfs,   who  were  at  different  distant  places, 
[signature  on  another  date.      Such  pro- 
Hlngs  appear  to  me  very  irregular  on  the 
of  the  awards,  and  Wso  as  disclosed  by 
evidence  of  the  arbitrators  whom  I  have 
ined.     I  have,  under  the  above  circum- 
s,  refused  to  enforce  the  awards,  and 
issed    the   suits   contingent    upon    the 
D  of  the  Honorable  Court  as  provided 
tion  23,  Act  XL  of  1865. 
intiff's  pleader  had  also  requested  me 
mil  the  case^  to  the  arbitrators  to  sub- 
their  awards  after  holding  their  inquiries 
ding  to  procedure  consistent  with  law, 
ovided  in  the  latter  part  of  section  323, 
yill.  of  1859  ;  but,  from  the  wordings  of 
^  iter  part  of  section  337,  I  understand 
only  refuse   to  enforce  such  award 
St  which  any  sufficient  cause  is  shown, 
I  do  not  consider  that,  with  respect  to 
te  awards,  I  can  exercise  the  powers 
r  section  323,  specially  when  there  is 
ch  provision  in  the  agreement  'originally 
ing  these  cases  to  arbitrators.   I  accord- 
refused  to    remit    the    cases  to    the 
tors,  who  were  not  appointed   under 
D    of   the    Court,    and    on    this   the 
iff's  pleader  has  made  application  to  me 
^Jcfer  for  the  opinion  of  the  Honorable 
t  the    following   questions   which  have 
n  in  the  disposal  of  these  cases,  viz  : — 
'. — Whether,   under   the   circumstances 
before,  the  arbitrators  have  so  acted 
d  their  authority,  or  their  proceedings 
been  so  irregular  that,  according  to  the 
part  of  section  327,  Act  VIII.  of  1859, 
ftay     be     considered     sufficient     cause 
been  shown  against  the  awards  which  in 
uence  cannot  be  filed  and  enforced.   • 
'. — Whether  the  Court  is  vested  with 
rs  to  remit  an  award   made  by  private 
ation  in  the  manner  that  it  can  do  under 
n  323  with  respect  to  award  made  by 
tors  appointed  under  sanction  of  Court, 
pending  the  opinion  of  the  Honorable, 
the  execution  of  these  cases  have  been 
poned,  an  early  decision  on  the  points 
d  is  therefore  most  respectfully  solicited. 

Judgment  of  the  High  Court, 
^^hon,  y. — We  are  of  opinion  that  the 
ds   in    these    caises    ought   not  to   be 
ed  under  section  327. 


The  33rd  March  1874.  • 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges,  • 

*Rent-suit— Disputed  Title— Small  Cause  Courts 

— ^Jurisdiction. 

Reference  to  the  High  Court  by  the  Official- 
insf  Judge  of  the  Small  Cause  Court  at 
Sealdah,  dated  the  6th  September  tSyj. 

Khudeeram  Biswas  (Plaintiff),  Appellant, 

m 

"     versus 

Koral  Budonee  Dossee  and  another 
(Defendants),  Respondents, 

• 

In  a  suit  for  rent  of  a  holding  which  plaintiff  alleged 
to  be  included  within  certain  homestead  land  which  he 
owned  in  virtue  of  a  sale-certificate  in  execution  of  a 
decree,  defendant  urgfed  that  the  said  holding*  was 
expressly  excluded  from  the  certificate.  Plaintiff 
contended  further  that  defendant  had  ag^reed  to  pay  him 
rent  for  the  land  in  dispute : 

Held  that  the  material  issue  was  as  to  the  allegred 
agreement,and  that,  if  the  plaintiff  failed  to  prove  it,  the 
issue  would  be  as  to  whether  the  land  belong^ed  to  him 
or  to  the  defendant,  and  would  require  to  be  settled  in 
the  Civil  Court. 

Case, — 1  HAVjc  the  honor  respectfully  to 
solicit  the  instructions  of  the  High  Court 
on  the  following  questions : — 

Khudeeram.  Biswas,  the  plaintifl^  sues 
Koral  Budonee  Dossee  and  her  son-in-law, 
Kheftur  Mohun  D^y,  for  Rs.  67,  being  33I 
months'  rent  of  a  holding  within  a  tract  of 
10  cottahs  homestead  land.  The  plaintiff 
claims  to  own  this  land  (inclusive  of  the 
present  holding)  in  virtue  of  a  sale-certificate 
of  the  Alipore  Judge  in  execution  of  a 
decree.  The  defendants  on  the  other  hand 
say  that  the  land  on  which  they  dwell  con- 
si.^s  of  i^  cottah  pertaining  to  the  above 
tract,  and  that,  in  pursuance  of  an  inter- 
locutory objection  of  theirs,  these  i-J-  cottah 
of  land  were  expressly  excluded  from  the* 
purview  of  plaintiff's  sale-certificate.  The 
decree  and  sale  took  place  in  the  summer 
of  1870. 

Further,  the   plaintiff  maintains  that  the 
excluded   ij  cottah  form  a  different  piece 
of  land  from  that  for  whose  rent  he  is  now 
suing.     He   also  alleges    that,  at  the  time* 
when  he  received  formal  possession  fr^m  the 
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Judge's  i^^azir,  the    defendants  were  living 

on  his  8i  cottahs  ;*  that  then  and  there  he 

served  on  them  a  notice  to  quit^  and  that 

•  ./v_,i    Qi  *h^  defendants  thei? 

agreed  to  pay  rent  to 
the  plaintiff.     The  defendants  deny  this. 

The  present  case,  therefore,  forms  a  corol- 
lary  to   an    antecedent  decree   of   anotheiw 
Court,  and  it  turns  on  the  circumstances  of 
the  execution  of  that  decree,  viz.,  how  the 
i\  cottah  to  be  excluded  were  defined. 

I  have  inquired  carefully  into  the  nature 
of  the  demarcation  so  as  to  make  sure  that 
the  question  of  title  was  a  bond-fide  one 
on  the  part  of  the  defendant.  It  appears 
that  no  measurement  or  definite  demarcation 
of  the  excluded  tract  took  place:  only  i\ 
cottah  or  thereabouts  were  pointed  out  by 
eye-sketch.  So  far  as  the  Nazir's  proceed- 
ings go,  the  evidence  seems  to  me  to  be 
against  the  defendants,  but  not  so  decidedly 
that  I  could  deal  with  the  case  as  one  in 
which  title  was  not  in  issue.  Apart  from 
the  Nazir's  proceedings,  the  evidence  for 
plaintiff  and  the  evidence  for  defendant  are 
about  even.  The  fact  is  that  both  the 
plaintiff  and  the  defendants,  especially  the 
defendants,  are  to  blame  for  having  left  the 
execution-proceedings  in  an  indeterminate 
state. 

I  have  framed  the  following  issues  in  the 
case : — 

isi, — Is  this  a  case  triable  by  a  Small 
Cause  Court  ? 

^«</.— Has  any  notice  (to  quit)  such  as 
that  spoken  by  plaintiff  been  issued  by  plaint- 
iff and  accepted  by  defendants  ? 

jrd. — Has  the  defendant's'  i^  cottah  been 
demarcated  (on  the  field)  or  not  ?  • 

^ih. — Had  the  Sale  Ameen  authority  to 
ascertain  and  demarcate  the  i-^-  cottah.^ 

jM. — Is  it  true  that  defendants  dwell  on 
the  land  bought  by  plaintiff  at  auction,  /".  e., 
on  so  much  of  the  land  as  remained  to  defend- 
ants after  the  exclusion  of  the  ItJ  cottah. 

It  seems  to  me  that  the  case  is  not  one 
which  can  be  tried  in  this  Court ;  ist,  becafise 
it  is  a  question  involving  title  ;  sud,  because 
it  is  a  question  relating  to  the  decree  of 
another  tribunal,  which,  though  superior  to 
this  Court,  does  not  exercise  supervision  over 
this  Court,  and  could  not  conveniently  rectify 
any  misinterpretation  which  I  might  happen 
to  make  as  to  that  tribunal's  proceedings. 
*  J  he  judgment  of  the  High  Court  was 
delivered  as  follows  by — 

Jackson,  J. — The  Judge  of  the  Small 
Causa  Court  in  the  present  case  has  omitted 


to  raise  and  try  the  really  material  is 
which  is  whether,  as  alleged  by  the  pL 
the  defendants  agreed  to  pay  him  rent 
this  be  proved  by  the  plaintiff,  there  isani 
of  the  defence.     If  the  plaintiflF  fails  to 
it,  it  seems  he  cannot  succeed  in  the  pi 
suit,   for   then   the    issue    really  would 
whether  the  land  belongs  to  him  or  to 
defendants,  and  where  the  issue  is  of  st 
nature,  the  parties  ought  to  have  it  sctdrf 
the  Civil  Court.       • 


The  23rd  March  1874. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Consignee's  Claim— Carriers  LiahiGty. 

Reference  to  the  High  Court  by  the 
dating  Judge  of  the  Small  Cause  i 
at  Sealdah,  dated  the  20th  SepU 
1873. 

Messrs  F.  Schlaepfer,  Putz,  &  Co.,  Plaii 

versus 

The  Eastern  Bengal  Railway  Compaur,' 

Defendants. 

The  consignees  of  two  bundles  of  cow  hides 
had  been  carried  by  a  Railway  Company  havio^  n 
to  take  delivery  on  the  ground  of  shortness  ii 
number  of  pieces,  the  Railway  Company  pleaded 
they  were  not  indebted,  as  they  had  contracted  toe 
such  and  such  a  number  of  bundles,  and  haddoeei 
The  bills  of  lading  showed  so  o^a-ny  bundles  sal  H 
contain  such  a  number  of  pieces,  llie  Compasfhi 
contested  plaintiffs'  enumeration  of  pieces : 

Held  that  the  Railway  Company  was  ast 
there  being  no  evidence  that  the  bandies  bad 
broken,  or  the  hides  counted  by  pieces. 

Case. — Under  .section  22  of  Act  XI  « 
1865,  1  have  the  honor  to  solicit  instmdMOi 
of  the  Hon'ble  Court  on  the  follofiai 
case. 

Messrs.  F.  Schlaepfer,  Putz,  <Sc  Co.  sactbl 
Eastern  Bengal  Railway  for  Rs.  59-U.  ^'^ 
value  of  two  bundles  of  cow  hides,  pkrt  of 
consignments  carried  by  the  Company, 
which   the   plaintiffs  had    refused  to 
delivery  as  being*short  in  number  of  pi 
The  two  bills  of  lading  show  613  and  4?> 
bundles  of  hides  said  to  contain  (aiienpiw*' ! 
each)   6,130  and  4,500  pieces  only.  The 
Railway  Company  plead  not   indebted  on 
the  ground   that   they  contracted  to  ctny 
such  and  such  a  number  of  bundles,  and  thai , 
they  have  done  so.    They  also  contest  the- 
correctness  of  the  plaintiffs'  enumeration  of 
pieces. 

b 


1   6xed  the  following  issues  ;^ 
'St. — ^Is     ihc     Eistern     Bengal     Railway 
iable  on  ilie  ennmeraiion  of  buiitlles  only,  or 
tlso  on  the  enumeracion  of  pieces  ? 

Jiid, —  If  ihe  Eastern  Ucngal  Railwaj'  is 
I^Ie  according  to  pieces,  whai  was  the 
Btunber  of  pieces  in  lliis  instance  .' 

On  the  second  issue,  after  careful  examina- 
3on.  I  havo  found  that  the  plainiilTs'  enu- 
jBeraLian  has  been  coirect. 

The  first  issue  Is  the  »iie  on  which  I  solicit 

inidaDce.     The  particular  claim  is  small,  but 

ihe    question    is   an  important  one,  for  the 

"-^-iwayCompatiy's  business  in  hides  amounts 

■  :y  to  ovut  two  lakhs  of  pieces,  exceeding 

akhsot  rupees  in  value. 

n    appears   that   for   the    inland  buainess 

hiaes    are    dealt  wiih  in  tied  and  unassoriud 

bandies  of   lo  each,  whereas  for  sea-borne 

biuiness  they  are  assorted  in   Calcutia  and 

screwed  light  by  powerful  presses.     There 

■-■^   nothing  therefore  to  guide  this  Court  in 

ad     to    practice    with    other    carriers    or 

:.Mgnees.     The  question  is  thus  limiied  to 

■  I'^gal  interpretation  of  the  bills  of  lailmg. 
■  -i-se     are     submitted     herewith     for     the 

.1  ble  Court's  inspection. 

■  In  this  matter  it  has  been  urged  against 
i.._-  Railway  Company  that  their  freight  is 
charged  by  pieces  and  noi  by  bundles,  viz., 
Ks.  %i  per  thousand  pieces.  The"  Rail- 
way Company  reply  that  the  enumeration  of 
pieces  is  adopted  merely  for  convenience  of 
leckoning.  (Some  years  aao  it  had  been  the 
pnctice  to  carry  hides  loose  and  to  enumer- 
ate ibein  thus.) 

I  think  the  Railway  Company  is  bound 
by  their  freight  reckoning,  and  ought  to 
account  for  the  hides  by  pieces  and  not 
merely  by  bundles,  and  consequently  that 
they,  are  liable  for  the  present  claim.  In 
future  they  could  protect  themselves  by 
aUenng  the  tariff  mode  of  enumeration  and 
therL-wiih  the  terms  of  bills  of  lading. 

The  judgment  of  the    High    Cuurl   -.,\ss 
delivered  as/olhics  by — 

yaektan,  T'^^Under  the  facts  siali.'d  by 
the  Small  Cause  Court  Judge,  we  think  the 
Railway  Company  Is  not  liable.  There  is 
no  evidence  that  the  bundles  have  been 
broken,  or  that  the  hides  had  been  counted 
by  pieces.  The  circumstance  that  the  Com- 
pany charges  freight  by  the  piece,  and  not 
by  bundles,  and  accepts  the  enumeration 
showing  that  each  bundle  contains  lo  pieces, 
IS  not,  in  out  opinion,  sufficient  to  lix  the 
Company  with  liabihiy  lo  account  for  the 
hides  by  the  piece. 
Vol.  XXI. 


The  23rd  -March  i37+. 

Present  : 

The  Hon'ble  F.  B,  Romp  and  F,  A.  Glover, 

Hindoo  Law— Adoption  after  Payment  of  Price 
—  Invalid  Contract— Act  IX.  of  1872,  s.  33. 

Case  No,  \z  of  1S73, 

Rtgitlar  Appeal  from  a  decision  passed  by 
Ihe  Subordinate  Judge  of  Mvmennngh, 
dated  Ihe  6lh  December  18^2. 

Eahan  Kisliore  Acharjea  Chowdhry  and 
anoilier  (Plaintiffs),  Apptilants, 


IIuri=b  Chnnder  Chow.Uiry  ami  another 
(.Defend. tntsj,  Kesiomlents. 

Baioos  Sreemit/i  Doss  and  tVohiiia  JfoAun 
Roy  for  Appellants. 

Mr.  R.  T.  Allan  and  Bahoas  Hem  Chunder 
Byincrjee  and  Kishen  DyaL  Roy  for 
Respondents. 

tetosnizcd   in  the  [wcsent  [or   Kail)   Vuga ;   the  only 

gi«n.  " 

A  contnct  3b  tu  such  an  adoptinn  could  not  be 
pnfcrceJ,  for  it  would  come  wiiliin  the  niesning  nf  Act 
IX.  o[  IS?:,  s,  23,  as  immiiral  an'i  contrary  to  public 
policy. 

Kemp,  7.— The  plaintiffs  are  llie  appel. 
lanis  in  this  case.  The  sitit  is  brought  for 
specific  performance  of  a  contract  termed  a 
•lirbundo  puttro.  The  plaint  sets  forth  ihat 
the  plaintiffs  gave  their  son  10  be  adopted  by 
the  defendant  No,  i  in  consideration  of 
receiving  an  annual  allowance  during  their 
lives  of  Rs.  yco.  They  allege  that  the 
defendant  No.  1  sent  his  gomashta  Hurendro 
Narain  Chowdhrv  to  them  to  negotiate  for 
the  adoption  of  'ihe  plaintiff's  son  Binode 
Kishore  Acharjea.  Then  that  it  was  agieed 
diat  in  consideration  of  tlie  plaintiffs  giving 
their  son,  the  aforesaid  annual  allowance 
should  be  made  to  them.  It  is  then  said  that 
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the  draft  of  the  agreement  was  partly  drawn 
out,  but  ^hat  the  defendant  No.  i  being 
apprehensive  that  the  adoption  might  be 
considered  defective  if  any  consideration^ 
was  paid  for  the  boy,  it  was  agreed  ihat  the 
contract  should  be  concluded  after  the  cere- 
monie|  necessary  to  the  said  adoption  accord- 
ing to  Hindoo  Law  had  been  performed,  and 
that  the  defendant  No.  z  should  be  security 
for  the  money  ;  and  accordingly  the  defend- 
ant No.  2  gave  the  plaintiffs  a  roka  on  plain 
paper,  agreeing  that  if  he  failed  to  procure 
from  the  defendant  No.  i  an  agreement  for  a 
monthly  allowance  to  the  above  effect  after 
the  ceremonies  of  adoption  were  over  he 
would  be  answerable.  The  plaint  goes  on  to 
say  that  in  reliance  on  the  ve.'-bal  promise  of 
the  defendant  No.  2,  the  boy  was  given  in 
adoption  on  the  loth  of  Pons  1278  and  the 
ceremonies  of  adoption  duly  performed  ;  but 
that  notwiihstandin)<  repeated  demands  for 
the  agreement  and  the  money  due  under  it, 
the  defendants  have  hitherto  put  off  the 
plaintifiPs  under  various  pretexts,  and  that 
neither  has  the  nirbundo  puitro  been  exe- 
cuted nor  the  amount  been  paid.  The  suit 
is  therefore  brought  on  a  valuation  of  Rs. 
9,500,  or  Rs.  9,000,  being  ten  times  the 
amount  of  the  annual  allowance,  and  Rs. 
500  the  amount  of  the  said  allowance  for  6 
months  and  20  days  from  the  loth  of  Pous 
1278,  when  the  adoption  was  made,  to  date 
of  suit,  the  30ih  of  Assar  1279. 

The  Subordinate  ludge.  Baboo  Bidhoo 
Bhoosun  Banerjee,  has  dismissed  the  plaint- 
iffs' suit.  He  was  of  opinion  that  the  plaint- 
iffs well  knew  that  the  contract  was  an 
unfair  aiid  improper  one,  and  one  which  they 
could  not  declare  publicly  until  after  the 
performance  of  the  ceremonies  necessary 
under  the  Hindoo  Law  to  render  the  adoption 
valid.  Then  he  says  that  the  Hindoo  Law 
clearly  provides  that  in  the  present  age,  the 
Kali  Yuga,  the  adoption  of  sons  given  from 
disinterested  motives  alone  are  valid,  and  that 
the  system  of  purchase  which  obtained  in 
former  times  is  no  longer  in  vogue  in  the 
present  age,  and  cannot  be  considered  valid^ 
But  irrespective  of  the  restrictions  of  the 
Hindoo  Law,  the  Subordinate  Judge  was 
further  of  opinion  that  such  a  contract  was 
immoral  and  contrary  to  public  policy  as 
defined  by  section  23,  Aft  IX.  of  1872.  He 
therefore  dismissed  the  plaintiffs'  suit. 

The  plaintiffs  appeal  against  this  decision, 
and  Baboo  Sreenath  Doss  who  appears  for 
thehi  argues,/^/,  that  tljere  is  no  text  of 
Hindoo  Law  prohibiting  persons  from  enter- 
ing into  contracts  of  this  description;  and 


2ndly,    that    the    Subordinate    Judge 
wrong  in  applying  the  provisions  of  Act 
of  1872  to  a  case  of  this  sort,  as  it  was 
against  public  policy  for  a  Hindoo  person 
sell  his  son  for  the  purposes  of  adoption. 

We  entirely  concur  in   this  case  wtih 
judgment    of   the   Subordinate    Judge. 
former  days,  before  the  present  KaJi  Y 
there  were  twelve  descriptions  of  sons,  and 
eighth  description  we  find  in  the  Hindoo  ~ 
was  the  son  adopted  after  payment  of  pri< 
Such  an  adoption,  namely,  after  payment 
price  is  not  recognized  in  the  present  Y 
the    Kali    Yuga,    the   only    adoption 
recognized  being  that  of  daltaka  son,  or 
given,  who  alone  can  take  the  place  of 
ourussa  son,  or  son  of  the  loins. 

The  son  given,  that  is,  the  dallaka  son, 
defined  in  the  Dattaka  Chandrika,  section 
para.   12  :     "  He  is  called  a  son  given  wh 
his  father  or  mother  affectionately  gives  as 
son,  being  alike,"  alike  being  explained 
mean  of  the  same  class.     Now  it  conid  n 
be  said,  if  this  contract  were  carried 
that  the  boy  has  been  affectionately  given 
a  gift,  of  course,  implies    an  act    witfaoot 
consideration. 

Then    with    reference   to   section   23 
Act   IX.,   we  think    that    the  principle 
that  section  is  applicable   to  this  case, 
this   contract  if  it    were  capable   of  bciqf 
carried  on    and    were    recognized    by  tte 
Court  would  involve  an  injury  to  the  persoa 
and  property  of  the  adopted  son,  inasiaocii 
as   if  it  could  be  proved  that  the  boy  was 
purchased  and  not  given,  it  is  very  probable 
that  the  adoption  would  be  set  aside,  asd  i 
such  adoption  were  set  aside  he  would  not 
only   lose   his  status   in   the   family  of  his 
adopting  father,  but  also  lose  his  right  of 
inheritance  to  his  natural  parents,  and  sad 
a  contract  would  therefore  involve  an  in^ 
to  the  person  and  property  of  the  adopted 
son ;  and  again,  such  a  contract,  if  permitted, 
would  defeat  the  provisions  of  the  Hindoo 
Law,  and  that  is  one  of  the  restrictions  laid 
down  in  section  23,  Act  IX.  of   1872.    In 
that  section  it  is  enacted  that  the  coosidcf- 
aiion  or  object  of  an  agreement  is  lawful, 
unless  it  is  forbidden  by  law,  or  is  of  sodi  t 
nature  that  "  if   permitted   it   would  defeat 
the  provisions  of  any  law ; "  and  it  is  veiy 
clear  in  this  case  that  if  the  Court  were  to 
recognize  a  contract  of  this   description,  it 
would   be   defeating  the   provisions  of  ibc 
Hindoo    Law.    Therefore,   concurriog  with 
the  decision  of  the  Subordinate  Judge,  ^ 
dismiss  the  appeal  with  costs.    The  defend- 
ant No.  a  will  be  entitled  to  separate  costs. 
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The  23rd  March  1874. 
/■'■Men/  -■ 


"be  Hon'blef.ooisS.  Jacksonand  W.Ainslie, 

7"*". 


Hants  or  Bazars — Farming  Rents— latenial 
Duties— Reg.  XVNll.  of  1793. 


Reference  lo  Ihe  Htgh  Conrl  hy  the  Judge  of 
Ihe  Small  Cause  Court  al  Jeisore,  dated 
the  tsth  Noviinher  1S73. 

Bungsho  Dhiir  Biswas,  Plaintiff, 


hoo  Mohuldar  and  anoiher,  Defendants 

e  is  nothing  illegal  in  a  contract,  under  a  (arminj: 

e  from  the  owner  o[  a  hiut,  to  collect  a  portion  of 

k  proceed!  at  sale  From  peraons  expusmg  their  i;oods 

^■ale  in  Ihe  haut  under  temporary  sheds  or  in  open 

such  collectiuni  are  not  in  the  nature  oF 

mat  duties,  bat  oF  rent  for  the  use  oF  land. 

ions  of  Regulation  XXVII.  oF  .793  applied 


Case. — This  is  a  suil  in  which  ihe 
plaintiff  claims  rent  ot  a  portion  of  a  liam 
(market)  lei  in  jumma  to  the  defendants, 
and  il  is  staled  on  the  pan  of  the  piaintill 
that  under  the  tenuro  the  defendants  have  10 
collect,  from  persons  exposing  their  fishes 
for  sale  in  ihe  haut  belonging  to  the  plaintiff, 
under  temporary  sheds  or  in  the  open  places 
near  streets,  one  pice  per  rupee  on  the 
proceeds  of  sale  of  their  goods  and  cenain 
fishes,  and  no  more ;  ihey  have  no  oiher 
profit ;  that  the  sellers  Jiave  no  permanent 
shops  or  other  buildings;  and  that  the  haul 
was  erecied  in  IJ74  B.  S. 


It  was  enacted  in  section  5.  Regulation 
XXVII.  of  1793,  that  "Ihe  proprietary  rjghi 
"in  the  ground,  on  which  hauls  or'bazarti 
"  are  held,  is  to  continue  vested  in  the  land- 
"  holders,  but  the  public  are  lo  have  the  free 


"use  of  it.  The  rules  passed  on  the  aSth 
"July  1790,  e.xtending  to  the  afloliiion  of 
'■  all  collections  heretofore  made,  under  the 
"  head  of  lebbazaree  or  oiher  denominations, 
"  from  persons  exposing  iheir  goods  for  sale 
"  in  the  gunges,  bazars,  and  hauls  imder 
"  temporary  stalls  and  shed's,  or  in  \\i£  open 
'■  streets,  and  as  the  landholders  are  to  receivt; 
"  a  compensation  for  these  collections,  Ihey 
''  can  have  no  right,  whilst  such  compeusa- 
"  lion  is  continued  to  them,  either  10  appro- 
"  priale  the  ground  for  the  temporary  use  of 
"  which  such  collections  were  made  to  any 
'■  other  purpose,  or  to  levy  any  exactions 
"  whatever  from  ihe  persons  who  may  in  future 
"  expose  their  goods  thereon  for  sale  as  here- 
"  lofore  ;  the  ground  on  which  hauts  or  bazars 
•'  are  now  held  is  accordingly  to  be  coniinuetl 
■'  lo  be  approprimeii  to  this  purpose,  free  of  all 
"  charge  to  the  vendors.  The  above  rule  is 
■'  notio  preclude  the  landholders  from  receiv- 
"  ing  the  monthly  or  annual  rent  arising 
'■  from  permanent,  shops  or  ether  buildings, 
"  the  collection  of  which  is  confirmed  to 
■'  ihem  by  ihc  rules  of  ihe  nth  June  1790." 

Regarding  the  compensalioi  s  alluded  to 
above,  provisions  were  made  in  sections  6,  7, 
Ac.  of  the  said  Regulation. 

Under  the  above  circumstances  of  the 
case  and  the  rules  and  regulations,  1  am  of 
opinion  thai  this  suit  is  not  maintainable, 
because  ihe  collection  of  the  rent  sued  for, 
namely,  the  duiy  on  sale  of  goods,  as  slated 
above,  is  prohibited  by  law.  The  pleaders 
for  the  plainiiff  contend  that  the  said  rules 
were  applicable  10  the  then  existing  hauls 
and  bazars,  regarding  which  compensation 
was  awarded  (o  the  owners  for  the  «bolition 
of  ihe  duly,  and  not  to  those  made  thereafter. 
T|(is  contention  appears  to  me  to  be  without 
any  effect. 

Section  1  of  the  said  Regulation  says  ihat 
"  the  imposition  and  colleclion  of  interna! 
"duties  have  from  time  immemorial  been 
■'  admitted  10  be  the  exclusive  privilege  of 
■'  Governmenl,  not  exerciseable  by  any  subject 
''  without    its    express  sanction,  and  conse- 


it  has 


r  beer 


rell  knt 


I  law 


■  of  the 


jutry  that  no  per.son  can  establish 
"  a  gunge,  haut,  or  bazar  without  authority 
"  from  the  governing  power.  Grants  from 
"  the  sovereign,  or  his  representative  delegat- 
■•  ing  this  auttioriiy,  as  well  as  universal 
"  iradiiion,  prove  that  this  right  was  assened 
■•  by  the  Mahomedan  Government,  and  the 
'■  oi'deci  of  the  Hon'ble  Court  of  Directors, 
'■  as  weil  as  repealed  declaiations  and  pro- 
"  mulg:uions  by  the  British  Ad  mi  nisi  rat  ion, 
"  demonstrate  that  this  right  was  constanify 
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**  asserted  by  the  Company.  It  was,  however, 
**  judged  Advisable  to  leave  the  exercise  of 
"  this  privilege  to  the  landholders,  Govern- 
"  ment  contenting  themselves  with  imposing 
"  general  regulations  for  the  prevention  of 
**  undue  exactions,  and  occasionally  interfer- 
"  ing  Jp  modify  or  abolish  particular  imposts 
"  as  they  occurred  or  were  discovered.  Ex- 
**  perience  having  at  length  proved  that  pro- 
**  hibitory  orders  for  preventing  oppression 
"  were  not  attended  with  the  desired  effect, 
"  it  was  determined,  on  the  nth  June  1790, 
"  to  take  from  the  landholders  the  power  of 
*'  imposing  or  collecting  duties  altogether, 
and  to  exercise  this  privilege  immediately 
and  exclusively  on  the  part  of  Govern- 
"  ment.  The  consequences  of  this  measure 
were  expected  to  be  effectual  abolition  of 
many  vexatious  duties  on  articles  of  internal 
"  manufacture  and  consumption,  as  well  as 
"on  exports  and  imports;  the  suppression 
'*  of  many  petty  monopolies  and  exclusive 
"  privileges  which  had  been  secretly  con- 
"  tinued,  to  the  great?  prejudice  of  the  lower 
"  orders  of  people  ;  and  as  the  natural  effects 
"  of  the  reform  of  these  abuses,  benefit  to  trade 
"  and  ease  to  the  inhabitants  of  the  country  in 
'*  general.  A  further  consequence  expected 
"  from  the  exercise  of  the  privilege  was  a 
"  future  opportunity  of  augmenting  the  public 
"  revenue,  in  case  the  exigencies  of  Govern - 
"  ment  should  render  it  indispensably  neces- 
**  sary,  without  increasing  the  assessment  on 
"  the  land.  But  this  was  a  secondary  expect- 
ation only  ;  the  primary  objects  intended 
were  those  first  stated,  the  promotion  of 
*'  commerce  and  i^eneral  relief  of  the  inhabit- 
"  ants,  Ac."  **  The  principles  on  which  it 
"  was  determined  that  a  compensation  should 
"  be  made  to  the  parlies  affected  by  the 
"  discontinuance  of  the  privilege  of  collecting 
"  duties  were  as  follow  :  Firstly ^  it  having 
"  never  been  lawful  to  exercise  this  privilege 
"  without  the  sanction  of  Government,  it 
**  followed,  of  course,  that  all  instances  of  the 
"  exercise  of  it  without  such  sanction  were 
"  illegal  usurpations,  and  the  usurpers,  so 
"  far  from  having  any  just  claim  to  a  com% 
"  pensation,  might,  without  injustice,  have 
**  been  made  answerable  for  the  amount 
"  unlawfully  received  by  them.  As,  however, 
the  Company  had  limited  their  retrospec- 
tion, in  similar  cases,  to  the  period  of  their 
accession  to  the  Dewanny,  this  principle 
*'  was  adopted  only  with  regard  to  collections 
"  commenced*  since  that  period  ;  secondly, 
"  Covernment  having  alsg  always  reserved  to 
*'  itself   a   power  of    abolishing  all    duties 

f  deemed  oppressive,  it  followed  that    all 
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collections  made  contrary  to  any  prohil 
orders  of  Government  were  unanl 
exactions,  for  which  no  compensatioa 
due  to  the  parties  who  had  benefited  by 
thirdly,  the  condition  of  particular 
reduced  to  distress  by  the  depiivatioa 
the  income  they  have  received  from  di 
though  unauthorized,  being  a  separate 
sideration,  unconnected  with  the  qaestkA^ 
right,  was   reserved  for   deterinination 
cases  might  occur  9  y^tfrM/y,  the  holdc 
of  lakhiraj    land   who  had    received 
sanction  of  Government  to  the  establishi 
of   gunges,   bazars,   and    haats  on 
lands,  or,  in  other  words,  who  had 
authorized   to  exercise    the    privilege 
collecting   duties    thereon,    were  d( 
entitled   to   a  full   compensation  for 
resumption  of  such  privilege,  adequate 
the   annual   profit   tliey   derived   fromitj 
fifthly,  the  holders  of  malgoozaree 
who  had  been  permitted  to  collect  guD^ 
haut,  bazar,  or  other  duties  on  their 
were   also   considered    entitled   to  a 
compensation   for    the   profit   they 
allowed  to  enjoy  from  such  collections; 
these  profits  having,  by  a  general  regal 
been    limited    to  one-tenth    of  iheir 
receipts,  an  equivalent  to  this  proportic 
was  considered  the  compensation  doe 
them,  &c." 

Section  2  enacts  that  "  no  landfaoldes; 
"  or  other  person  of  whatever  descriptioB, 
"  shall  be  allowed  to  collect  in  future  any  ut 
"or  duty  of  any  denomination ;  bot  all 
"  taxes  and  duties  shall  be  hereafter  tericd, 
"  on  the  part  of  Government,  by  offioR 
"  duly  appointed  for  that  purpose  under sadi 
*'  Regulations  as  may  be  passed  for  thdr 
"  guidance." 

Again  section  4  says  that  '^  the  privily 
"  of  imposing  and  collecting  internal  duties 
"  has  been  resumed  from  the  landholders, aad 
**  taken  exclusively  into  the  hands  of  Govern-- 
"  ment  for  the  purpose  of  reforming  abass 
"  in  these  collections,  and  thereby  affording 
"benefit  to  the  commerce  of  the  country,  as 
'^  well  as  general  ease  to  its  inhabitants.*' 

Referring  to  the  above  rules  and  regulations^ 
it  is  quite  evident  that  the  rules  are  appli* 
cable  to  all  the  hauts  and  bazars  establi^ed 
before  or  after  the  promulgation  of  tiwK 
rules  and  regulations,  and  the  iandboklers 
have  no  right  whatever  to  collect  the  dnws 
aforesaid.  When  the  duties  were  once  cot- 
sidered  to  be  vexatious  duties  and  prejodidal 
to  the  people,  in  1793,  ^^'^  's  it  possible  that 
the  same  vexatious  duties  were  aliovtd  to 
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IDlIected  from  hauts  to  be  established 
Itoifter,  and  ivhen  it  was  tlioaght  that  the 
lial  effects  of  the  reforra  of  these  abuses 
M  be  benefit  to  trade  and  ease  to  the 
ptaste  of  the  country  in  general,  and 
11  the  primary  objects  intended  were  the 
boijoii  of  commerce  and  general  relief  of 
inhabitants,  how  is  it  possible  that  the 
I  benefit,  ease,  promotion  of  commerce, 


*'  any  part  of  any  one  of  several  cf  nsidera- 
**  lions  for  a  single  object  is  unlawful,  the 
"  agreement  is  void." 
,   When,  under  the  current  law,  the  agreement 

ChunderNathRoyw.  Moonshee      is   VOid,  it   can- 
Jummadar,    W.  R-,   Vol:  XVI., 
p.  268. 

Moonshee  Aftabooddeen 
Ahmed  vs.  Mohinee  Mohun  Doss, 
•W.  R.,  Vol    XV.,  p.  4H. 

Roy      Boikqinta     Nath_   Roy 


?    ,.  r    ;  .   ,    ;  ."  *.  4     u     1  ^^*.        *«>y      Doiuointa     i^atn      Koy 

belief  of  inhabitants  were  not  to  be  kept    (howdhry  v&.  Baboo  Ram  Ruttun 


Bw  in  connection  wkh  hauts  and  bazars 
pe  established  afterwards  ?  And  it  is  in 
IlKHnion  evident  that  the  compensation  was 
*  ■  to  the  landholders  of  the  then 
jbg  gunges  who  had  received  sanction 

ussion  of  the  Government  to  establish 
K6,  hauts,  and  bazars,  and  to  others  in 

to  relieve  them  from  the  hardship 
ibned  by  the  abolition  of   the  duties 

they  had,  though  illegally,  been  used 
licet  for  their  subsistence,  and  it  was 
«l  advisable  to  leave  the  exercise  of  the 
Bge  of  establishing  hauts,  bazars,  &c., 

landholders,  preventing  them  at  the 
time  by  section  2   from  collecting  in 

any  tas  or  duty.     The  pleaders  again 
that  the   rules  are  now    obsolete, 
riing  to  the  recent  Government  Resolu- 
kln  the  Revenue  Department,  dated  30th 
1^  last,  I  think  that  they  are  not  obsolete 

to  render  a  civil  suit  to  obtain  the 
maintainable. 

I.  3rd  of  the  said  Resolution  provides 

|fthe  system    of    illegal    exactions  is 

it  however,  in  such  universal  vogue,  is 

^ply  rooted,  and  so  many  social  relations 
md  thereon,  that  it  becomes  a  question 

ler  it  is  desirable  that   Government 

Id,  by  any  general  or   very  stringent 

mres,  interfere  to  put  a  stop  to  them, 
iust  be  thoroughly  understood,  however, 

the  Government,  in  hesitating  to  adopt 
^re  or  extreme  measures,  in   no  degree 

;tiizes  or  legalizes  these  cesses.  Illegal, 

)verable  by  law,  and  prohibited  by  law 

must  remain ;  but  it  may  perhaps  be 

^r,  under  all  the  circumstances,  except 
extreme  cases,  not  directly  to  interfere, 


therefore  apparent  that  a  suit  for  the 
vhich  is  prohibited  by   law  cannot  be 

lined  in  a  Court  of  law.  The  plaintiff 
ices  a  written  contract  executed  by  the 
idants,  but,  when  the  consideration  of 

itract  is  unlawful,  it  is  void  under  the 
tact  Act. 

tion  24  of  Act  IX.  of  1872  provides 
^-^'  if  any  part  of  a  single  consideration 

one  or  more  objects  or  any  one  or 


Roy,    dated     25th 
S.  D   A.  Decision. 


May     1S53, 


not  be  enforced. 
The  pl(Jaders 
pointed  out 
some  prece- 
dents noted  in 
the  margin.  I 
believe  that  the 
sections  i,  2,  and  4  mentioned  above  were  not 
pleaded, and  were  not  taken  into  consideration. 
But,  as  they  request  me  to  refer  the  case  for 
the  decision  of  the  Hon'ble  High  Court,  and 
as  ihe  subject  is  an  important  one  respecting 
some  classes  of  oeople,  I  think  it  my  duty 
to  submit  to  the'  Hon'ble  Court,  for  their 
decision,  the  following  question  : — 

Whether  a  suit  for  rent  of  an  ijara  let 
to  the  defendants  who  have  thereon  to  collect 
a  portion  of  the  proceeds  of  sale  from 
persons  exposing  their  goods  for  sale  in  the 
haut  belonging  to  the  plaintiff,  under  tem- 
porary sheds  or  in  the  open  streets  and  open 
places,  is  maintainable  in  a  Court  when  the 
claim  is  supported  by  a  written  contract. 
The  judgment  of  ihe  High  Court  was 
delivered  as  follows  by — 

Jackson,  J, — We  think  there  is  nothing 
illegal   in   the   contract  which   the  plaintiff 
seeks  to  enforce.     It  has  been  repeatedly  held 
by  various  Division  Courts  that  the  provisions 
of  section   5,  Regulation  XX  VII.    of    1793, 
applied  only  to  hauts  or  bazars  existing  at 
that  time.     The  haut  now  in  questign  is  of 
quite  recent  formation,  viz.,  it  appears  to  have 
formed  in  1274.     The  collections  which  the 
plaintiff  let  in  farm  to  the  defendants  are  not, 
it  seems  to  us,  in  the  nature  of  internal  duties. 
They  are  merely  in  the  nature  of  rent  which 
the  owner  of  the  land  receives  from  persons 
who  go  to  sell  goods  on  his  land  in  the  shape 
of  a  part  of  the  proceeds  of  sale,  instead  of 
a  fixed  monthly  or  yearly  payment.     Nothing 
obliges  a  dealer  to  resort  to  the  spot,  and,  if 
h%  chooses  to  enter  into  a  contract  with  the 
landowner  that  he  is  to  pay  him  so  much 
per  month  or  per  year  as  rent  for  the  use 
that  he  makes  of  the  land,  we  see  nothing 
in  the  law  to  prevent  him  from  doing  so ; 
and,  as  the  defendants  took  a  farm  of  these 
rents  which  had  been  previously  levied  by 
the  plaintiff  himself,  we  think  the  plaintiff  is 
bound  to  act  up  to  his  contract.     It  does  rtot 
indeed  appear,  as  f^r  as  we  can  see,  that  this 
question    was    raised     by    the    defendant!? 
themselves,  ^ 
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^The  23rd  March  1874.  ! 

Present  : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch^ 

Judges, 

Penxynent  and  transferable  Interests— Nature 
of  Enjoyment — Character  of  Grant. 

Case  No.  1519  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  East  Burdwan, 
dated  the  3rd  April  iSyjj  affirming  a 
decision  of  (he  judder  Moonsiff  of  that 
District,  dated  the  jist , December  18 j 2, 

Nidhee  Kristo  Bose  (Plaintiff),  Appellant, 

versus 

Nistarlnee  Dossee  and  others  (Defendants), 

Respondents, 

Baboos  Hem   Chunder  Banerjee  and  Bama 
Churn  Banerjee  for  Appellant. 

Baboos  Kalee  Mohun  Doss   and  Saroda 
Churn  Mitter  for  Respondents. 

Applying^  the  maxim  of  optimus  interbres  rerum  iisus, 
it  may  be  shown  by  evidence  as  to  the  nature  of  the 
enjoyment  of  any  immoveable  property  what  the  grrant 
in  its  orig-in  really  was.  Accordingly,  the  fi^quent 
transfer  of  an  interest  in  a  tank  without  any  change  in 
the  terms  of  the  holding  or  in  the  amount  of  rent  paid, 
extending  over  more  than  60  years,  was  held  to  prove 
that  the  interest  was  a  permanent  and  transferable  one, 
which  could  be  maintained  against  the  proprietor  of  the 
talook  in  which  the  tank  was  situate. 

Markby,  J, — This  case  has  been  very 
fully  argaed,  but  I  cannot  help  thinking  that 
there  is  some  misconception  as  to  the  point 
which  Ve  have  to  determine. 

It  appears  that  the  plainiifl  is  the  purchaser 
of  a  talook  which  was  sold  by  the  zemindar 
under  the  provisions  of  Regulation  Will,  of 
1 8 19  on  account  of  arrears  of  rent  due  from 
the  talookdar.  The  plaintiff  sues  for  posses- 
sion of  a  tank  which  the  defendant  Nis- 
tarlnee, who  is  now  in  possession,  holds  by 
purchase  of  the  interest  of  one  Golam 
Sufdar.  Golam  Sufdar  purchased  the  tank 
in  1357  from  the  heirs  of  Gopee  Nath  PauFit, 
who  had  himself  purchased  it  in  1213  from 
one  Kristo  Mohun  Hajra. 

The  question  fpr  determination  is  whether 
the  interest  in  the  tank  which  has  thus 
passed  to  the  defendant  Nistarinee  is  a 
permanent  and  transferable  one  which  she 
can  hold  against  the  plaintiff,  who  is  the 
pioprietor  of  the  talook  in  which  the  tank 
is  situate.  • 

t     The  facts  as  found  by  the  Courts  below 
are  that  the  talook    has  been   held   upon 


payment   of    an   unvarying  rent   of 
Rs.   2-8  for  a   very  long   period, 
ever  since  1213,  and  long  before  the 
the  talook  which   the  plaintiff   nom 
I  also  think  it  has  been  rightly  pn 
that  the  tank  has  been  so  held  for  a 
ably  longer  period,  in  all  probability  priori 
the  permanent  settlement. 

There  is  no  evidence  on  either  dde  as 
the  creation  of  the  interest  in  the  tank 
is   now   held   by   Nistarinee,   nor  has 
written   document   been   produced  rel 
thereto. 

It  appears,  however,  that  Golam  Sr 
who  purchased  the  interest  of  the  Paalii 
the  tank,  was  with  his  brothers,  the  owner | 
the  talook  also,  and  the  Moonsifir 
that    this   leads  to    the  inference  that 
holder  of  the  tank  had  an  interest 
could  not  be  extinguished  at  the  will  of 
zemindar  or  of  the  talookdar  who  repres 
him. 

In  the  first  Court  the  case  was  evi( 
treated   as  governed   by   Act  VIII.  (Ri 
of  1869,  but,  as  the  property  in  dispntej 
tank,  it  is  now  admitted  that  the  second  ' 
was  right  in  holding  that  that  statute  is 
applicable.     Nevertheless  the  second  Cfi 
dismissed   the  suit  to   recover 
holding  upon  the  evidence  that  tbedcfc 
was  possessed  of  a  permanent  traosf( 
interest  in  the  tank. 

1  think  the  point  for  our  consideratioil 
whether,  upon  this  evidence,  the  Courts  f 
were  at  liberty  to  come  to  the  cone" 
that  the  deferidant  was  possessed  of  flcbi 
interest. 

In  my  opinion  the  Courts  below  WR 
liberty  to  draw  this  conclusion.  I  do 
for  a  moment  intend  to  say  that,  by 
tion  upon  a  holding  which  was  ori[ 
terminable  at  will,  a  permanent  interest 
be  gained,  except  there  be  some 
circumstances  which  show  that  thetenni 
holding  has  been  subsequently  convened 
agreement  into  an  interminable  one.  1 
held  the  contrary,  and  I  still  adhere  to 
opinion.  Of  course  I  mean  apart  from  tl 
special  provisions  of  Act  X.  of  1859  as 
rights  of  occupancy  and  as  to  tenures  whi( 
existed  prior  to  the  permanent  sclilci 
which  provisions  do  not  apply  to  this 
Bui,  upon  a  principle  in  some  re^ 
analogous  to  that  expressed  in  Aa  X. « j 
1859,  but  which  existed  before  that  ^^J^ 
passed,  which  still  exists  indepcndcnily  ^ 
that  Act,  and  which  is  applicable  to  ai^ 
immoveable  property  alike,  whciber  woWs 
houses,  tanks,  or  gardens,  it  may  be  saoww 
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jpridence  as  to  the  nature  of  ihe  enjoyment 
the  grant  in  its  origin  really  was. 
tbas  frequently  been  so  held  in  regard 
Its  of  various  kinds  and  is  in  fact  only 
^plication  of  the  more  general  maxim 
ins  initrprts  rerum  usus.  The  usus 
case  is  the  frequent  transfer  of  the 
without  any  change  in  the  terms  of 
»lding  or  in  the  amount  of  rent  paid, 
ling  over  a  period  of  more  than  60 
;  and  in  an  act  vdone  by  a  person 
Sufdar),  who  may  reasonably  be 
sed  to  have  known  the  real  fact,  which 
inconsistent  with  the  interest  being 
ible  at  will. 

only  ground  upon  which  it  has  been 
led  that  this  general  maxim  cannot  be 
to  this  case  is  that  the  parties  stand 
;h  other  in  the  relation  of  landlord  and 
Exception  has  been  sometimes  taken 
nse  of  these  words  as  applied  to  the 
lars,  talookdars,  and  the  various 
holding  tenures  under  them  in  this 
I  but  poverty  of  language  sometimes 
As  us  to  resort  to  them;  and  I  fully 
that  here  as  elsewhere  a  tenant  (by 
I  mean  any  person  holding  land 
iively  from  or  as  the  representative  of 
^r)  stands  in  a  very  different  position 
person  who  holds  land  as  his  own,  or 
commonly  said,  who  holds  it  adversely. 
mbt  also  a  person  who  pays  rent  to 
in  respect  of  the  land  which  he  holds 
ly  holds  the  land  derivatively  from, 
representative  of,  and  not  adversely 
person  to  whom  the  rent  is  paid. 
Inow  of  no  rule  of  law  which  prevents 
who  pays  an  annual  rent  (even  if  it 
red  therefrom  that  he  holds  deri- 
ly  or  as  a  representative  only)  from 
what  the  true  nature  of  his  interest 
\  evidence  as  to  the  nature  of  his  enjoy- 
There  is  indeed  one  well-known  case 
[land  in  which  it  has  been  held  that  a 
tVho  had  made  for  a  very  long  period 
unvarying  payment  to  another  in 
of  the  land  which  he  held  ought  to 
ted  as  the  owner  of  the  land,  the 
payment  being  treated  as  a  quit-rent 
[(Doe  dem  Whiuick  ts,  Johnson,  Gow's 
13,  per  Holroyd,  J.).  It  is  not  necessary 
case  to  go  to  that  length ;  nor  do  I 
the  circumstances  of  this  case  would 
as  in  going  to  that  length.  But  I 
fto  the  case  as  a  strong  illustration  of 
plication  of  the  principle  under  consi- 
Kon  to  the  rights  of  two  persons,  one  of 
lit  paid,  and  the  other  was  in  receipt 
^t    The  case   has  been  followed  in 


Reynolds  vs.    Reynolds,    12    IrisJ^    Equity 
Reports  172. 

I  do  not  think  that  any  of  the  cases  cited 
i)y  Baboo  Hem  Chunder  Banerjee  conflict 
with  this  view.  Certainly  the  case  reported 
in  the  XII.  Weekly' Reporter  404,  does  not 
do  so :  and  as  far  as  I  can  see,  the  ciese  in 
XVII.  Weekly  Reporter  383.  was  of  a  similar 
•description.  There  the  tenure  was  of  modem 
creation,  and  there  was  no  evidence  beyond 
the  bare  payment  of  rent. 

The  Court  below  seems  to  think  that  the 
rent  might  be  enhanced.  Upon  that  point 
we  express  no  opinion.  We  simply  dismiss 
the  appeal  and  affirm  the  decree  of  the 
Court  below  which  dismisses  the  suit.  The 
respondent  is  entitled  to  his  costs. 

Birchy  J. — The  plaintiff  as  purchaser  at 
a  putnee  sale  for  arrears  of  rent  sued  to 
obtain  khas  possession  of  a  tank  held  by  the 
defendant  at  a  rent  of  Rs.  2-8  sicca.  The 
plaint  was  not  clearly  drawn,  but  the  issues 
framed  admit  of  the  contention  raised  before 
the  Lower  Appellate  Court  and  before  this 
Court.  The  Moonsiff  dealt  with  the  case  as 
though  the  plaintiff  had  relied  solely  on  his 
rights  as  auction-purchaser  under  Regulation 
VIII.  of  1819,  and  held  that  the  plaintiff  could 
not  eject  the  defendant  from  the  tank.  Before 
the  Judge  in  appeal  objection  was  taken  to 
this  finding,  but  a  further  argument  was 
raised  that  even  if  the  plaintiff  failed  to 
establish  the  right  he  set  up  as  auction- 
purchaser  at  a  sale  under  Regulation  VIII.  of 
181 9  he  was  entitled  to  succeed  in  his  suit 
by  virtue  of  his  position  as  landlord,  the 
defendant  having  admitted  that  he  held  a 
rent-paying  tenure  in  the  shape  of  a  tank 
within  the  limits  of  the  plaintiff's  putnee  for 
whic^  he  paid  rent  to  the  putneedar.  The 
Judge  held  that  the  plaintiff  had  failed  to 
prove  that  the  defendant's  tenure  was 
created  by  the  defaulting  putneedar ;  that  he 
had  failed  to  establish  the  collusion  he  alleg- 
ed between  the  defendant  and  the  defaulting 
putneedar;  and  he  further  held  that  the  tank 
was  portion  of  an  old  holding  paying  a 
juftima  of  Rs.  7-12  and  not  a  separate  holding 
by  itself.  He  was  of  opinion  that  the 
defendant  had  by  possession  for  60  years 
acquired  a  title,  and  he  confirmed  the  Moon- 
sifi's  order  dismissing  the  suit. 

In  special  appeal  the  argument  that  the 
plaintiff  has  acquired  any  right  to  eject  the 
defendant  by  virtue  of  his  purchase  at  a  sale 
under  Regulation  VIII.  of  1819  may  be  said 
to  have  been  abandoned. 

It  is  urged  that  the  Judge   Is   wrong   in^ 
saying  that  this  tank  ever  formed  ps^t  of  a 
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ryot's  hojding ;  that  there  is  no  evidence  to 
support  this.  Upon  this  point  1  think  we 
must  hold  that  there  is  not  sufficient  evidence 
to  satisfy  us  that  the  tank  was  part  of  an> 
holding.  The  argument  most  pressed  upon 
us  is  that  the  defendant  being  admittedly  a 
rent-jpaying  tenant  cannot  by  any  length  of 
possession  acquire  a  title  against  h^s  landlord  ; 
that  his  occupancy  not  being  protected  by* 
statute  or  contract  could  be  determined  by 
his  landlord  at  pleasure  ;  and  that  the  plaintiff 
was  therefore  entitled  to  take  khas  possession 
of  this  tank. 

In  a  recent  decision  of  this  Court  it  has 
been  held  (Volume  XIX.  Weekly  Reporter, 
p.  200)  that  the  provisions  of  Act  X.  of 
1859  are  not  applicable  to  tanks  which  are 
not  appurtenant  to  any  ryotee  holding,  but 
held  separate.  The  Rent  Law  therefore  not 
being  applicable  to  a  tenure  of  this  nature, 
we  have  to  consider  whether  the  d^endant 
is  protected  from  ejectment  by  the  common 
law  of  the  country.  It  has  frequently  been 
held  by  the  Courts  in  this  country  that  a 
tenant  cannot  plead  limitation  against  his 
landlord  ;  possession  for  60  years  gives  a 
tenant  no  title  to  his  tenure  as  against  his 
zemindar,  so  as  to  convert  his  tenant  right 
into  a  right  of  owneri>hip.  Long  possession 
may  protect  his  tenancy,  but  it  cannot  as  a 
matter  of  law  be  said  in  this  country  to 
create  a  title  to  the  land  so  held. 

We  have  only  to  consider  in  this  case 
whether  the  arbitrary  right  to  eject  can  be 
enforced. 

This  tank  is  proved  to  have  been  in 
existence  so  far  back  as  12 13  B.  S.  (1807 
A.  D.X  or  within  14  years  of  the  permanent 
settlement.  It  was  then  sold  by  Kristo 
Mohun  Hazra  to  Gopeenath  Paulit,  ^and 
passed  from  him  to  the  former  talookdar, 
who  again  sold  it  to  the  present  defendant. 
Possession  at  an  uniform  rent  is  thus  traced 
back  for  66  years.  When  the  putnee  was 
first  created  does  not  appear,  but  it  must  have 
been  subsequent  to  the  year  1807.  It  is 
well  known  that  it  was  customary  for 
zemindars  to  grant  lands  at  a  quit-rent  tor 
the  purpose  of  digging  tanks  or  for  gardens, 
and  reference  is  made  in  section  8,  Regulation 
XLIV.  of  1793,  ^o  such  leases.  They  were 
excepted  from  the  prohibition  then  in  force 
against  the  granting  of  leases  by  zemindars 
for  a  period  exceeding  ten  years.  And  the 
ground  for  exemption  seems  to  have  been 
Uiat  such  leases  were  not  improvident  dimi- 
nution of  the  culturabKs  area  of  the  estate, 
«.  but  were  calculated  to  benefit  the  property. 
No  one  woisld  be  likely  to  go  to  the  expense 


of  dis^ging  a  tank  unless  he  secured  a 
ferable  interest  therein.     In  the  case 
us,  it  is  true  that  no  grant  is  produced, 
when  it  is  established  that  this  tank 
existence  so  far  back   as    1807,  vas 
transferred  by  its  possessor  to 
Paulit,  and  after  passing  from  father  to 
in  that  family  was  transferred  again  bj 
the   rent  all  along  remaining  the  same*: 
think  we  may  fairly  presume  that  it  ofi| 
in  a  grant,  and  has%lways  been  treated 
transferable  tenure. 

That  it  was  so  treated  by  the  plaii 
predecessor  is  pointed  out  by  the  MooQsil 
his  judgment.     The  purchase  of  the  taokl 
one    of   the    former   talookdars    giires 
plaintiff  no  right  to  determine  the  t< 
Rent  has  all  along  been  paid  for  the 
The  defendant  by  purchase  acquired  oa^l 
right  to  hold  the  tank  on  the  same  tei 
his  vendor,  i.e„   by  payment  of  rent 
allow  the  plaintiff    arbitrarily    to  eject 
defendant  from  this  tank  would  be  ineqi 
and  unjust.     Both  the  lower  Courts, 
for    different    reasons,    have    concurred 
dismissing  the  plaintiff's  suit,   and  I 
that  the  special  appeal  mast  be  d'u 
with  costs. 


The  23rd  March  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G. 

Judges, 

Possession— Title— Limitation — ReverskB>»« 

Cause  of  Action. 

Case  No.  280  of  1873. 

Special  Appeal  from  a  deciiion  passd\ 
the     Officiaimg     Addii  tonal     jfudp 
Tirhoot,  dated  the    12th   December    ' 
reversing     a     decision     of    the 
Moonsiff    of    Mozuferporty     daiei 
26th  June  1872, 

Mussamut  Ram  Luchmee  Kooer  and 
(Defendants),  Appellants^ 

•  versus 

Kashee  Pcrshad  Sahee  and  others  (Plaini 

Respondents, 

Mr,  R,  T.  Allan  and  Baboo  ChimAr 
Madhub  Ghose  for  Appellants. 

Moonshee  Mahomed  Vusoo/Ua 
Respondents. 

In  a  suit  to  recover  possession  of>  and  a  dedanwv^ 
title  as  heirs  to,  land  alleged  to  have  belonged  to  <»* 
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tto  have  been  given  by  him  before  his  death  in 
il  shares  to  his  daughter-in-law  G  and  grand- 
Httet-inlaw  L,  to  be  enjoyed  by  each  respective- 
iriog  life  by  way  of  maintenance  : 

ED  that,  if  plaintiffs'  case  was  made  oot,  their 
.  of  action,  in  respect  of  the  moiety  given  to  G, 
» 00  the  death  of  G,  and  that,  in  respect  to  the 
riven  to  L,  ^  ^^^  as  plaintifiFs  had  a  right  to  a 
Jmo  of  title,  their  cause  of  action  arose  when  L 
J  the  substitution  in  the  Collector's  books  of  her 
bier's  name  in  place  of  her  own. 

\rier  passed  on  the  Q^ik  February  tSj^. 

hfotfr,  /. — In  this  suit  the  plaintiffs  seek 
>ver  certain  land  from  two  ladies,  Ram 
Kooer  and  Ablakee  Kooer. 

^tr  case  is  that  this  land  belonged  to 

[Deryah  Sahoy,  who  died  in  the  year  1257, 

_  no  son  or  male  issue  or  daughter; 

that,  before  he  died,  he  gave  one  moiety 

land  to  his  daughter-in-law  Mussamut 

Kooer,  and  another  moiety  of  the  land 

granddaughier-in-Iaw  Mussamat  Ram 

jmee  Kooer,  to  be  enjoyed  by  each  of 

ladies  respectively  for  the  term  of  her 

way  of  maintenance. 

le  plaintifiFs  further  say  that  Mussamut 
Kooer  died  in  1267;  that  Mussamut 

iLuchmee  Kooer  has  caused  the  name  of 
[daughter  Ablakee  Kooer  to  be  substituted 
I8ie  Collector's  books  in  the  place  of  her 
^  name  in  respect  of  this  property ;  and 

nng  that  they  are  the  heirs  of  Deryah 

r,  they,  on  this  ground,  seek  to  recover 
sion  of  this  property  and  a  declaration 

nr  right  and  title  to  it. 

le  Moonsiff  held  that  the  suit  was 
being  of  opinion  that  the  plaintiffs' 
lie  of  action  arose  upon  the  death  of 
fah  Sahoj,  whose  heirs  they  represent 
selves  to  be.  But  the  Judge  has 
lied  this  decision,  expressing  his  opinion 
Pillows :  "  I  opine  that,  as  Deryah  Sahoy 
ly  made  over  the  property  to  them" 
is,  Mussamut  Gunga  Kooer  and  Mas- 
it  Luchmee  Kooer)  "  in  equal  shares 
irthcir  maintenance  "  (a  fact  to  be  inferred 
iia  a  statement  of  the  surviving  widow 
'fk  Luchmee  Kooer),  "  that  the  cause  of 
Clion  accrues,  not  from  Deryah  Sahoy's 
jttlh,  but  from  the  demise  of  Gunga  Kooer, 

Stlso  irom  the  date  on  which  the  surviving 
dow  attempted  to  alienate  the  property 
HI  the  insettion  of  her  daughter's  name  in 
be  Collector's  rent-roU  to  the  detriment 
if  the  blood  relatives "  (plaintiffs  in  this 
le),  "  The  widow's  possession  was  merely 
perminve,  'not  adverse  to  the  plaintiffs' 
MsessioQ.  This  fact  is  perfectly  clear. 
Li-onsider  that  the  plaintiffs  were  right, 
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*'  and  that  they  acted  with  honourable 
"consideration  in  not  alt'emptingtto  disturb 
"  the  widow's  permissive  possession." 

We  do  not  clearly  understand  the  meaning 
of  the  latter  passage  in  this  quotation.  But 
we  think  the  Judge  is  at  any  rate  correct  in 
holding  that  the  ground  of  limitation  upon 
which  the  Moonsiff  decided  the  case  did  not 
exist.  If  the  plaintiffs'  case  is  made  out, 
then,  no  doubt,  so  far  aS  regards  the  moiety 
of  the  property  which  was  piven  by  the 
previous  owner  to  Mussamut  Gunga  Kooer 
for  her  maintenance,  they  were  not  entitled 
to  obtain  possession  of  it  until  that  lady  died 
in  1267  ;  and  that  date  was  not  twelve  years 
before  the  suit.  And  so  far  as  regards  the 
other  moiety  the  plaint  made  out  no  title  to 
possession  at  all ;  though  possibly  the  facts 
stated  there  might  be  sufficient  to  give  the 
plaintiffs  a  right  to  have  a  declaration  of 
title.  And  so  far  as  the  plaintiffs  had  a 
cause  of  action  of  this  kind,  it  first  arose 
to  them  when  Mussamut  Ram  Luchmee 
Kooer  caused  her  daughter's  name  to  "be 
substituted  in  the  Collector's  books  Thus  it 
seems  to  be  pretty  clear  that  the  suit  was 
not,  in  respect  of  either  cause  of  action, 
barred  on  the  ground  that  the  cause  of  action 
accrued  more  than  twelve  years  before  the 
institution  of  suit.  No  objection  was  made 
to  it  on  the  ground  of  multifariousness. 

The  defendants,  however,  set  up  another 
ground  of  limitation :  They  say  that  the  plaint- 
iff had,  on  a  former  occasion,  brought  a  suit 
to  recover  possession  of  the  same  land,  and 
that  that  suit  had  been  dismissed  on  the 
ground  that  it  was  barred  by  limitation. 
It  seems  that  this  is  so.  But,  so  faT  as  the 
plaint  in  that .  suit  has  been  brought  under 
our  notice,  we  think  that  the  cause  of  action 
there  alleged  and  relied  upon  was  entirely 
different  from  the  present  cause  of  action. 
It  appears  that  in  that  suit  the  plamtiffs 
sought  to  recover  this  property  on  the  allega- 
tion  that  it  belonged  to  them  at  that  time  ; 
that  it  had  become  their  property  immediately 
upon  the  death  of  Deryah  Sahoy ;  and  that 
they  had  been  wrongfully  evicted  from  it.  or 
wrongfully  kept  out  of  it  by  these  widows, 
excepting  so  far  as  an  ekrar  had  for  a  time 
been  operative  between  them,  ihe  terms  of 
which  ekrar  had  been  violated  by  the 
widows,  and  that  the  plaintiffs  right  to 
immediate  possession  had  revived.  If  this 
were,  in  substance,  as  we  take  it  to  be,  the 
cause  of  action  in  that  suit,  then  it  jvas 
manifestly  quite  different  from  the  cause  of 
action  in  this  suit,  and  the  present  suit  is  not 
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barred    by    the    operation    of    section    2, 
Act  VUIfof  1859. 

Although  the  suit  thus  appears  not  to  be 
barred  by  any  law  of  limitation,  we  are  not 


for  witnesses  ought  not  to  have  the  effea 
binding  him  not  to  offer  any  oral  evi( 
at  the  trial. 
If  it  could  be  shown  to  us  in  what 


sure  that  the  case  ought  to  be  remanded'  oral  testimony  could  have  been  used  br 


generally  for  trial  on  it«  merits.  The  suit 
of  the  plaintiffs  depends  primarily  upon 
two  allegations :  Firsi,  that  the  ancestor  of  the 
defendants,  Deryah  Sahoy,  gave  to  Mussamut 
Gunga  Kooer  a  moiety  of  this  property  to  be 
held  by  her  by  way  of  maintenance  during 
lier  lifetime ;  and,  second,  an  allegation 
to  the  same  effect  with  regard  to  Ram 
Luchmee  Kooer,  and  the  burden  of  proving 
these  allegations  evidently  lies  upon  the 
plaintiff,  for,  if  he  fails  to  establish  them,  his 
suit  is  unquestionably  brought  out  of  time. 
But  with  regard  to  the  proof  of  these  allega- 
tions, we  have  had  it  brought  to  our  notice 
that  the  plaintiff  petitioned  the  first  Court 
before  trial  to  the  effect  that  he  did  not  wish 
any  witnesses  to  be  summoned,  but  wanted 
time  in  order  to  put  in  three  documents 
which  he  mentioned  as  documents  impor- 
tant for  the  proof  of  his  case.  We  are  not 
at  present  satisfied  as  to  whether,  having 
regard  to  the  nature  of  this  petition  and  the 
documents  which  have  been  filed  in  accord- 
ance therewith,  it  will  be  necessary  to  send 
back  the  case  for  further  trial.  We  will, 
therefore,  take  time  to  consider  that  point. 
In  the  meanwhile,  we  will,  for  the  better 
consideration  of  them,  have  the  petition 
translated  as  well  as  each  of  the  documents 
We  will  give  our  final  opinion  on  this  point 
iis  soon  as  we  conveniently  can. 

^  Final  Order, 

Phear,  J, — We  have  already  given  pur 
reasons  in  this  case  for  agreeing  with  the 
Judge  in  thinking  that  the  suit  is  not  barted 
by  limitation,  but  we  took  time  to  consider 
whether  or  not  it  would  be  necessary  to 
remand  the  case  to  the  first  Court  for  re-trial. 

We  are  now  of  opinion  that  it  is  not 
necessar)'  to  do  so. 

The  plaintiff  expressly  stated  to  the  Court 
of  first  instance  that  he  did  not  desire  to  have 
any  witnesses  summoned,  and  that  he  only 
required  three  documents  to  be  filed  on  which 
he  intended  to  place  his  case  ;  and  we  think 
there  is  no  doubt  that  the  plaintiff  had  no 
ground  on  which  he  could  base  his  suit  other 
than  the  evidence  afforded  by  those  three 
documents. 

It  is  not  suggested  to  us  on  special  appeal 
thaft  any  other  ground  exists,  although  it  has 
been  argued  that  the  statement  made  by  the 
|)1aintiff  that  he  did  not  require  summonses 


plaintiff  for  his  case,  and  what  the  oral 
mony  was  which  he  had  ready  for  thep 
we  might  have  given  him  the  opportonhf 
'going  to  the  first  Court  for  trial.    Bat, 
already  said,  the  plaintiff  placed  his  cases 
on  three  documents.*  These  documents 
been  translated,  and  we  have  given  tbem 
best  attention.     Only  one  of  tbem  is  of 
mary  importance,  and  that  is  the  docoi 
in  which  the  deceased  Deryah  Sahoy,beJ 
his  death  in  1257,  petitioned  the  Coll 
asking  that  the  name  of  his  daughter- in4 
Khagon    Kooer,  and  grand  danghter-i 
Luchmee  Kooer,  should  be  placed  in 
Collectorate  books,  instead  of  his  ovn, 
owners  of  his  zemindar}%  because  they 
his  sole  heirs  and  representatives. 

This  is  very  strong  evidence,  indeed, 
show  that  Deryah  Sahoy  gave  this  p 
to  these  ladies  to  hold  absolutely  of 
own  right ;  and  the  other  two  documents 
not  serve,  in  our  opinion,  to  rebut  this  evid 
Indeed,  they  only  apply  to  one  moiety  of 
property.  They  purport  to  be  written  st; 
ments  made  by  the  granddaughter-in 
to  whom  one  moiety  had  been  given,  and 
her  daughter,  the  two  defendants  before 
Court,  in  a  suit  brought  against  tbem 
Ranee  Kooer,  the  daughter  of  Massann| 
Khagon  Kooer.  At  the  utmost  these  wrifiet 
statements  describe  the  motive  from  wUd 
their  ancestor,  Deryah  Sahoy,  had  givealiii 
share  of  the  property  to  his  daughteHn-Ut 
Khagon  Kooer.  We  do  not  think  to 
amount  to  substantial  evidence  which  sboon 
have  the  effect  of  cutting  down  and  rebottiqj 
the  evidence  of  the  gift  which,  we  tbink,  '^ 
afforded  by  the  first  document  to  wbicb  f^ 
have  referred.  This  being  so,  we  tbink  « 
ought  not  to  send  back  the  case  to  tbe  fif^ 
Court  for  further  trial.  It  appears  to  ns  that 
the  plaintiff's  suit  fails  on  his  own  material^ 
and  ought  to  be  dismissed. 

We  think  it  not  .out  of  place  to  remark 
that  this  is  the  second  time  that  the  plaintif 
has  brought  a  suit  to  recover  this  propei^ 
and  the  right  on  which  he  fousijed  bis  5^ 
to  recover  varies  most  materially  oi 
time. 

The  order  of  the  Lo\fer  Appellate  CowttiJ 
be  reversed,  and  the  plaintiff's  suit  dismissed; 
The  defendant  is  to  have  his  costs  in  all  tbo 
Courts. 
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The  33rd  March   1 
Present: 


The  Hon'ble  f.  B.  Pheir  and  G.  G.  Morris, 
Judge!. 


Cases  N'os.  347  and  34S  of  1S73,  . 

SSiscellatfous  Appeals  from  an  order  passed 
by  Ihe  Uficialsng  judge  of  Shakabad, 
'.;ated  the  lylh  June  1873. 

[iiirbuns  Lall  and  another  (Decree-holders), 
Appehants, 


^iieoNarain  Singh  (Judgmenl-deblor), 
Respoiidenl. 

Baian  Boodh  Sen  Singh  for  Appellants. 

Bjboo  Tarucknath  Pallil  for  Respondenl. 

At.  Older  for  cosjls  made  bv  the  High  Courl  on  appeal 
enii-i  H-iihin  the  scope  of  ihe  Limitalion  Act  ol  isji , 
S!,.  Il,,,ri.  .fl,. 

}'h(ar,  7.— In  this  case  the  Judge  was  of 
opumn  that  the  decree  or  order  which  the 
ipljUca,nl  sought  to  enforce  fell  williin  article 
i6^  01  the  2nd  Schedule  to  the  Limitation 
Act  of  1871.  That  article  is  in  these  words: 
"Fdi:  (he  execution  of  a  decision  (otherihaii 
"i  decree  or  order  passed  in  a  regular  suit 
"m  an  appeal)  of  a  Civil  Court  or  of  a 
"  Kevenue  Court,  "  the  period  of  limitation  is 
one  year.  But  it  seems  to  us  that  the  decree 
fir  order  in  the  present  case  falls  within  the 
tecepimn  of  the  article,  because  it  is  an 
orde;  iof  ihe  payment  of  costs  made  between 
the  pwiei   by   this    Court  on  appeal  from 

'fte  order  of  the  lower  Court,  and  that  being 
•o,  it  must  come  within  the  scope  of  the  more 
pneral  article  167  "for  the  execution  of  a 
(iecree  or  order  of  any  Civil  Court  not  pro- 
'iile:i  for  by  No  169."  No.  169  provides  for 
Uie  tnEorcing  "  a  judgment,  decree,  or  order 
of  any  CoQti  established  by  Roval  Charier  in 
lli^  i?Krdse  of  its  Ordinary  Original  Civil 
J'liiviiciioti." 

'fiis  was  an  order  of-ihis  Court,  but  was 
"lajpijiiappeal,  and  not  in  the  exercise  of  Ori- 
Ei":a  Civil  Jurisdiction.  But  if  it  falls  under 
Mv.cle  167,  the  period  of  three  years  is 
P'ciciibed,  and  the  applicant  is  not  barred. 
iiic  -sme  period  is  provided  by  the  old 
i-imiuiion  Act,  and  it  is  therefore  immaterial 
'" '^""-'der  whether  the  old  or  ihe  new  Limiia- 

.  lira  Law  applies,  because,  in  either  case,  the 

'  "pplicant  would  have  three  years. 


We  accordingly  reverse  the  order  of  the 
lower  Court,  and  remand  the  case  to  that 
Court  in  order  that  the  enecmion-proceedings 
may  be  duly  carried  out.  The  appellant 
must  have  his  costs  of  these  appeals,  which 
we  assess  at  one  gold  mohur  in  each  case. 


The  Z4lh  March  1874. 
Presint: 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Ckitf 

Juslici,  and  the  Hon'ble  Louis  S.  Jackson 

and  W.  Ainslie,  Judges. 
Act  VI.  (B.  C.)  Of  IBM,  Sch.  K,  cl.  1— M»«i«- 

tnite's  Conierriuicy  Powers— Act  XVIII.  of 

1850. 

Case  No.  i  of  1874. 
Appeal  under  uclion  is  of  the  Letlers 
Patent  against  the  decrte  of  Ihe  Hon'ble 
W.  Markby  and  E.  G.  Birch,  two  of  the 
Judges  of  this  Court,  made  on  tht  aattd 
of  December  iSys,  in  Special  Appeal 
No.  1550  0/1873,  Ihe  said  Judges  having 
been  equally  divided  in  opinion.* 

Baboo  Chunder  Narain  Singh,  Deputy  Magis- 
trate of  Cutwa  (Defendant),  Appellant, 

Brojo  Bultub  Gooie  (Plainiifi),  Respondent. 

Baboo  Annoda  Per  shad  Banerjet 
•t  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Umbica 
Churn  Banerjee  for  Respondenl. 

The  removal  of.  an  obstruction  by  >  Maeistr«tc,  in 

exercise  of  the  powers  given  to  him  by  Act  VI .  (B.C.) 

o£  ib68,  Sch.  K,  cl.  I,  is  not  a  judicial  but  an  executive 

miniiterial  act ;  and  fven  Ihe  circnmstaom  that  tiiam 

■aiW,  B.i6. 
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is  imposed  on  the  person  who  set  up  the  obstruction  does 
not  protect  |he  Maj^istrate,  under  Act  XVIII.  of  1S50, 
from  an  action  bcin^  broujcfht  to  try  the  question  of 
such  person's  right  to  have  the  obstruction  there. 

Baboo  Annoda  Pershad  Banerjek,  for  the 
appellant,  contended  that  the  appellant, 
being:  armed  with  the  powers  of  a  Magistrate, 
acted  judicially  in  directing  the  removal  of 
the  obstruction  under  Schedule  K  of  Act  VI. 
(B.C.)  of  1 868.  Clause  i  of  Schedule  K  says  : 
**  Whoever  builds  any  wall,  or  erects  or  sets 
"  up  any  fence,  rail,  post,  or  other  obstruction 
"  or  encroachment  in  any  public  highway,  or 
"  in  or  over  any  open  drain,  sewer,  or  aque- 
^'duct  along  the  side  of  any  such  highway, 
''shall  be  liable  to  a  fine  not  exceeding  fifty 
''rupees;  and  the  Magistrate  shall  have 
*'  power  to  remove  any  such  obstruction  or 
"encroachment;  and  the  expense  of  such 
"  removal  shall  be  paid  by  the  person  erect- 
"  ing  the  same,  and  shall  be  recoverable  from 
''  him  in  the  manner  provided  in  section 
"  83  of  this  Act." 

In  lhe«present  case  information  was  given 
to  the  Magistrate  by  a  municipal  constable 
that  one  of  the  residents  of  the  town  had 
constructed  some  steps  over  the  open  drain 
alongside  of  the  highway.  Upon  receiving 
this  information  the  Magistrate  proceeded  to 
make  a  judicial  inquiry,  and  the  result  of 
that  inquiry  was  that  he  fined  the  accused 
Rs.  20  for  obstructing  the  highway,  and 
ordered  the  steps  to  be  removed  under  the 
powers  vested  in  him  by  Schedule  K.  Under 
the  circumstances,  therefore,  he  acted  judi- 
cially. He  summoned  the  person  accused  of 
creating  an  obstruction ;  he  heard  evidence 
for  anc^ against  him;  he  came  to  a  decision 
thereon;  and  he  directed  the  removal  of  the 
obstruction.  All  these  were  judicial  acts, 
and  he  ought,  in  consequence,  to  be  protec'led 
from  a  civil  action,  it  is  true  he  was  also 
Chairman  of  the  Town  Committee,  but  that 
does  not  affect  the  present  case,  for  the  power 
^hich  he  exercised  in  causing  the  removal 
of  the  obstruction  he  exercised  as  Magistrate, 
and  not  as  Chairman  of  the  Town  Committee. 

Again,  it  cannot  be  supposed  that  the 
appellant,  in  this  case,  acted  in  any  way 
other  Than  in  good  faith  and  in  the  firm 
belief  that  he  had  perfect  jurisdiction  to  deal 
with  the  matter  as  he  had  done.  Having, 
therefore,  had  this  belief,  and  having  acted 
in  a  bond-fide  manner,  he  is  protected  from 
a  civil  suit,  for  Act  XVIII.  of  1850  provides 
that  "no  Judge,  Magistrate,  Justice  of  the 
**  Peace,  Collector,  or  o^her  person  acting 
"judit  ially,  shall  be  liable  t6  be  sued  in  any 
*'^*  Civil  Court  for  arry  act  done,  or  ordered  to 


"  be  done,  by  bira  in  the  discharge  of 
"judicial  duty,  whether  or  not  within 
"limits  of   his  jurisdiction:    Provided 
"  be  at  the  time  in  good  faith  beUeved 
"self  to  have  jurisdiction  to  do  or  order 
"  act  complained  of.  " 

In   the   case  of   Ujjulmoyee   Dossee 
ChunderCoomar  Neogee,  12  W.  R.  (F.  B.) 
it  was  held  that  no  suit  will  lie  to  setasidei 
order  made  by  a  Magistrate  under  01 
XX.  of  the  Criminal  Procedure  Code^ortoi 
strain  him  from  giving  effect  to  his  order, 
tion  3 1 1  was  held  to  bar  the  jurisdiction  of  I 
Civil  Cou rt  in  such  a  case.      Vide  also  the  1 
of  Mad  hub  Chunder  Gooho  r^.  Kami 
Chuckerbutiy,  15  W.  R.  (Civil)  393,  and 
case  of  Toger  vs.  Child,  7  E.  A  B.  377. 

The  act  of  removing  or  causing  the  rei 
al  of  the  obstruction,  in  the  present 
was  clearly  the   legal   consequence  of 
conviction  of  the  accused  by  the  Magii 

Baboo    Mohinee    Mohun    Roy,   for 
respondent,    contended    that    the  appel 
acted  extra-} udicially  in  causing  the 
of  the  obstruction  in  the  present  case. 

No  doubt  some  of  the  powers  and 
confided  to  the  Magistrate  ander  Scbedi 
K  of  Act  VI.  (B.C.)  of  1868  are  jndidi 
but  the  others  are  clearly  not.     In  orderi 
ascertain  what  powers  are  judicial  and 
powers  are  not  judicial,  it  is   necessaij 
read    Schedule    K    with    sections   8s,  I 
and  42  of  the  Act  itself,  and  then  it  viiJ 
found  that  Schedule  K  is  primarily  a  Scbedilt 
of  conservancy   powers,   thoagh  it  is  M 
that    other    powers    are    contained  is  it 
Section  42,  however,  clearly  ap[>earstod!ii 
the  line  between  the  judicial  and  conservuKf 
powers.     It  provides  that "  it  shall  becaope* 
"  tent  to  the  Government  to  declare  thiiil 
"  or  any  of  the  powers  and  authorities  «)iM 
"  are  vested  in  the  Magistrate,  and  diedottS 
"  which  are  imposed  upon  him  by  the  sectiooi 
'*  enumerated  in  Schedule    B  to  this  Ad 
"  annexed,  or  by  any  of  them,  shall  be  tested 
"and  exercised  by  the  Town  Committee H 
"a  meeting."     Amongst  the  duties  wW 
are    enumerated   in   Schedule  B  as  bciaj 
capable  of  being  so  transferred,  are  claoses 
I  to  13  of  Schedule  K,  which  includes,  theie* 
fore,  that  which  has  been  exercised  in  tie 
present  case.     But  section  42  gocson  lop^ 
vide  that  "  nothing  herein  conuined  shtli  be 
"deemed  to  confer  upon  9s\y  Town  Coi»- 
"  mittee  any  power  to  impose  a  fine."   Tlieie- 
fore  it  follows  that,  so  far  as  the  fin«»£j 
the  accused  by  the  Magistrate  ia  concerned, 
it    was  a  judicial  act;  but,  inasmuch  « 
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iKJog  the  removal  of  the  steps  was  exer- 
led  by  a  power  not  conferred  upon  the 
Igistrale,  but  upon  the  Town  Committee, 
brtason  o£  iia  being  a  conservancy  power, 
fcnnot  be  said  thai  the  appellant,  having, 
I  bis  magisterial  capacity,  caused  the 
Boval  of  the  steps,  acted  judicially 
d  in  discharge  of  his  judicial  duty.  It 
I  been  asseited  by  Baboo  Annoda  Pershad 
peijee  thai,  if  a  Magistrate  acts  bond  fide 
d  conscientiously  brieves  that  he  had 
Udiction  to  do  a  certain  act,  although 
I  belief  may  be  erroneous  he  is  yet 
Itected  from  a  civil  action  being  brought 
tiasthjm  for  damages  or  tor  compensation. 
%  XVIII.  of  1850  is  quoted  in  support 
Us  assertion,  bnt  Baboo  Annoda  Pershad 
inerjee  forgets  that  the  appellant,  in  ihe 
Bent  case,  in  causing  the  removal  of  the 
ips,  did  not  act  as  Chairman  of  the  Town 
immiuee,  but  in  his  capacity  of  Magistrate, 
id  therefore  Act  XVIII.  of  1850  does  not 
ply,  because  he  was  not  acting  judicially ; 
ir  tlo  the  cases  cited — Madhub  Chunder 
tote  pj.  Kamlakant  Chuckerbutty,  15W.  R. 
>ii)293,andUjjulmoyceDosseeM. Chunder 
tomar  Neogee,  la  W.  R.  (F.  B.)  18— apply 
I  the  present  case :  for  it  is  clear  that  in 
BththosecasestbeMagistrate  acted] udicially 
ibrioging  the  suits  under  Chapter  XX.  of  the 
Id  Criminal  Procedure  Code.  If  in  this  case 
heippellant  had  proceeded  againsltheaccus- 
td  'juder  section  521  of  the  new  Criminal 
Ttocedure  Code,  he  would  then  clearly  have 
tHoA  judicially,  and  no  suit  could  have  been 
Wongbt  against  him.  He  did  not,  however, 
do  this,  hot  proceeded  to  take  evidence  in  the 
cue  without  previously  swearing  the  wit- 
Betws,  then  convicted  the  accused,  fined  him, 
lad  Gnall}'  caused  the  removal  of  the  obstcuc- 
^D  1  which  last,  under  the  circumstances,  he 
had  no  power  to  do  by  section  42  of  Act 
Vl.tB.C.)of  1868. 

Tki  Appellate  Befuk  delivered  Ifie 
following  judgmenlt : — 
Cuiuh,  C.J. — In  this  case,  which  was 
_  «inppeal  from  the  judgment  of  Mr.  Justice 
■  Mwkby  as  the  senior  Judge  sitting  with 
'  Ur.  JasUce  Birch,  the  first  ground  of  appeal 
ilibat  the  Magistrate.  Jn  his  proceeding 
»der  Schedule  K  of  Act  VI.  (B.C.)  of  1 868, 
■|U  judicially  and  in  discharge  of  his  judi- 
ti^  duly  in  directing  the  removal  of  the 
ebstniaion  which  was  removed  by  him,  and 
fot  'be  removal  of  which  the  plaintiff  brought 
Ine  (m[  against  him  and  another  person,  and 
*a,  therefore.  Act  XVIII.  of  1850  is  a  bar 
to  a  suit  against  the  Magistrate.  The  second 
pound  is  more  general,  being    that  Mr. 


justice  Markby  ought  not  to  have  held  that 
the  powers  and  duties  mentioned  iikSchedule 
K,  with  the  exception  of  the  powers  to 
punish  an  offence,  are  not  judicial. 
'  Act  XVIII.  of  1850  provided  that  no 
Judge  or  Magistrate,  &c.,  or  other  person 
acting  judicially,  shall  be  liable  to  be  sued  in 
any  Court  for  any  act  done,  or  orderej  to  be 
done,  by  him  in  the  discharge  of  his  judicial 
duty,  whether  or  not  within  the  limits  of 
his  jurisdiciion;  provided  that  he  in  good 
faith  believed  himself  to  have  jurisdiaion 
10  do  or  order  the  act  complained  of.  The 
object  of  that  Act  was  not  to  introduce  the 
Lhat  a  Magistrate  acting  judicially  was 
not  liable  to  a  suit,  but  the  further  rule  that 
was  not  liable  although  the  act  was  not 
nin  the  limits  of  his  jurisdiction,  if  he 
bond  fide  believed  it  to  be. 

The  question  in  this  case  is  whether  the 
removal  of  the  obstruction  by  the  Magistrate, 
in  exercise  of  the  powers  given  to  him  by 
ihi^  first  clause  of  Schedule  K,  is  a  judicial  act. 
The  clause  is  whoever  builds  any  wall, 
or  erects  or  sets  up  any  fence,  rail,  post,  or 
other  obstruction  or  encroachment  in  any 
public  highway,  or  in  or  over  any  open  drain, 
sewer,  or  aqueduct  along  the  side  of  any 
such  highway,  shall  be  liable  to  a  fine  not 
exceeding  Rs.  50;  and  the  Magistrate 
shall  have  power  to  remove  any  such 
obstruction  or  encroachment ;  and  the  expense 
of  such  removal  shall  be  paid  by  the  person 
erecting  the  same,  and  shall  be  recoverable 
from  him  in  the  manner-  provided  in  sec- 
tion 83  of  this  Act. 

If  the  whole  of  this  clause  is  to  be  read 
as  one  single  provision,  and  the  pow^of  the 
Magistrate  to  remove  an  obstruction  only 
exisLs  where  the  person  building  or  setting 
up'ihe  obstruction  has  been  convicted  and 
punished  by  a  fine,  it  might  be  said  that  the 
conviction  of  setting  up  the  obstruction  and 
imposition  of  the  fine  and  the  removal  of 
the  obstruction  being  one  act,  and  the  order 
by  the  Magistrate  that  it  should  be  removed 
being  part  of  the  judicial  proceeding  for 
punishing  the  offender,  the  whole  was  a 
judicial  act;_ihai  the  removing  the  obstruc- 
tion could  not  be  separated  from  the  awarding 
of  the  punishment  of  the  fine.  But  it 
appears  10  me  that  this  would  not  be  a 
reasonable  construction  of  the  clause;  for, 
then,  it  would  not  provide  for  the  cases  where 
it  may  be  necessary,  for  purposes  of  consef' 
vancy,  that  the  obstruction  should  be  removed, 
and  yet  no  person  can  be  discovered  who 
could  be  punished 'for  setting  it  up  ini  mads 
Hable  to  pay  a  fin«,  or  from  whom  even  th'e 
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expense  of  the  removal  could  be  recovered. 
This  clauie,  ahhough  it  contains  two  pro- 
visionS)  one  for  the  punishment  of  the  author 
of  the  obstruction,  and  the  other  for  the 
removal  of  the  obstruction,  must  be  looked 
at  as  if  it  was  in  fact  tNW>  clauses,  one  pro- 
viding for  the  judicial  act  of  determining 
who  tife  offender  is  and  punishing  him,  and 
the  other  for  what  may  be  done  separately^ 
and  without  any  offender  being  punished, 
namely,  the  act  of  removing  the  obstruction, 
which,  may  properly  be  called  an  executive 
or  ministerial  act. 

In  other  parts  of  the  Schedule  also,  we 
find  clauses  some  of  which  relate  to  judicial 
acts,  namely,  powers  of  fining  for  offences. 
For  instance,  there  is  the  3rd  clause,  where, 
if  a  person,  being  ordered  to  remove  a  pro- 
jection, encroachment,  or  obstruction ,  does  not 
do  so,  he  shall  be  liable  to  a  fine  not  exceed- 
ing Rs.  50,  and  the  Magistrate  in  such 
a  case  may  remove  or  alter  the  projection, 
encroachment,  or  obstruction.  Others  are, 
clause  8,  where,  if  a  person  neglects  or 
refuses,  after  notice  from  the  Magistrate,  to 
keep  a  drain,  privy,  or  cess-pool  in  a  proper 
state,  he  shall  be  liable  to  a  fine ;  and  the  9th 
clause,  where  the  fouling  of  water  by  bathing, 
washing,  throwing  rubbish,  4&c.,  is  made 
punishable  by  a  fine.  Then  there  are  powers 
which  are  not  judicial,  as  in  the  loth  clause, 
which  gives  to  the  Magistrate  the  power  of 
filling  up  unwholesome  tanks  in  private  pre- 
mises, and  provides  in  the  same  way  as  the 
first  clause  that  the  expense  incurred  thereby 
shall  be  paid  by  the  occupier  of  such  premises, 
and  shall  be  recoverable  from  him  in  the 
manneriprovided  in  section  83  of  the  Act; 
and  the  nth,  which  gives  the  Magistrate 
power  to  clear  noxious  vegetation,  and 
improve  bad  drainage;  and  the  12th,  whTch 
gives  him  power  to  drain  off  and  cleanse 
stagnant  pools  in  open  places;  and  the  13th, 
which  gives  him  power  to  cause  places  near 
public  highways,  which  are  dangerous  to 
passengers,  to  be  repaired,  protected,  and 
enclosed. 

Here  are  various  acts  which  may  be  don% 
by  a  Magistrate  by  virtue  of  this  Schedule 
which  are  not  judicial.  They  are  ministerial 
acts,  and  acts  which  may,  in  some  cases,  be 
done  by  virtue  of  the  Act  by  persons  who 
^re  not  Magistrates,  namely,  the  Town  Com- 
mittee. They,  in  no  way,  partake  of  the 
nature  of  a  judicial  proceeding. 

It  seems  to  me  that  the  Schedule  to  the 

Acf  gives    power    to    thp    Magistrate,   for 

purposes  of  conservancy,  to  do  things  which 

are  merely  ministerial.    It  also  gives  him 
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power  in  certain  cases  to  pantsh  an  offendcfj 
by  a  fine.  But  these  are  distinct  acts, 
the  circumstance  that  in  this  instance 
has  been  the  imposition  of  a  fine  upon 
person  who  is  said  to  have  set  op 
obstruction  does  not  make  the  act  of 
Magistrate  which  followed  it,  the  set 
removing  the  obstruction,  in  any  way 
judicial  act.  It  does  not  protect  him  from 
action  being  brought,  not  to  try  the  fej 
of  bis  decision  in  ptyiishing  the  offender 
a  fine,  and  not  to  interfere  with  that, 
to  try  the  question  of  right,  whether 
person  to  whom  the  place  belongs  has 
right  to  have  the  steps  there  or  not  I 
not  construe  this  act  as  being  intended 
put  in  the  power  of  the  Magistrate  acting 
a  conservancy  authority  the  decisicm 
questions  of  property  which  might  be  of 
utmost  importance  to  persons.  And  to 
so  without  there  being  any  appeal  fi 
his  decision ;  for  I  cannot  regard  the  provK 
sions  of  section  92,  which  seems,  in  onestagi 
of  this  suit,  to  have  been  refted  upoo  it 
protecting  the  Magistrate  from  an  actios, 
being  in  any  way  whatever  a  remedy 
appeal.  It  seems  to  me  to  have  been  inte 
for  quite  a  different  purpose. 

I     think,     therefore,     that    Mr.   J 
Markby's   decision  that  the  action  was 
barred  either  by  Act  XVIII,  of   1850  or 
the  general  law  is  a  right  one,  and  that 
appeal  ought  to  be  dismissed  with  costs.    • 

Jackson,  y, — I  entirely  concur  in  the  jt(i||l 
ment  which  has  been  just  delivered,  aMi 
have  very  little  to  add.  I  can  only  sar  Arf 
it  seems  to  me  that  it  would  be  mattered 
the  most  serious  consequence  if  MagimV 
in  addition  to  being  protected  in  the  disciont 
of  their  purely  judicial  functions,  veie 
also  so  far  inviolable  in  their  exeCE&*0 
capacity  that  they  should  be  at  liheftji' 
make  orders  in  the  conservancy  braocb  H 
their  duties  which  should  not  be  liabWw 
question  in  any  form  or  shape.  It  would  d 
simply  placing  property  in  towns  where  sahe 
Acts  came  into  operation  absolutely  ^  % 
disposal  of  the  Magistrate  for  the  time bcifirf 
The  section  referred  to  by  the  learned  ChitO 
Justice  is  manifestly  one,  I  think,  intended  r 
give  the  Government  and  the  Commissiofl^ 
the  power  of  controlling,  in  an  exccutive»«F 
the  proceedings  of  the  Magistrate  under  tie 
Act ;  and  it  would  be,  if  it  could  be  used  tf 
all  for  such  a  purpose,  a  very  inadcqfl*^ 
substitute  for  that  right  which  every  sabjeet 
ought  to  have  of  submitting  questions  of «»» 
kind  to  the  decision  of  the  Civil  Courts. 

Ainslift  y.p  concurred. 
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The  24lh  March  1874- 

he  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Settlement— State  Poiicy— Jynteah. 

Case  No.  1365  of  1873. 

ftcial  Appeal  from  a  decision  passed  by 
Itke  Subordinate  Juii^e  of  Sylhet,  dated 
Ijie  2^lh  JMarch  iSy;j,  affirming  a  decision 
\«/  the  Moansiff  of  Parkool,  dated  Iht 
\and  November  i8ys. 

aikh  Sonam  and  another  (two  of  ihe 
Defendanls),  Appellants, 

Katoo  Meah  and  others  [Plai miffs), 
Respondents, 

iioo  RajendTonath  Base  for  Appellants. 

o   Grish  Chander  Gkose  for 
Respondents. 


0ItBer,  y. — An  attempt  has  been  made  to 
la;  a  question  of  State  policy  into  this 
ise,  and  to  have  it  declared  [hat  under  the 
tStuim stances  in  which  the  State  of  Jynteah 
was  taken  under  ihe  direct  authority  of  the 
fi<itisb  Government  no  civil  suit  would  lie 
lo  set  aside  the  order  of  the  Collector  giving 
<B  utilement  of  the  lands  in  suit  to  the 
delcDdants,  and  tliai  as  a  matter  of  fact  the 
AWlector  was  fully  at  liberty  to  make  the 
pcukment  with  whomsoever  he  pleased  to 
pike  it,  and  that  such  settlement  cannot  be 
JW  aside  in  the  absence  of  the  Collei'lor. 
Bnt  really  this  case  has  nothing  to  do  with 
queBtions  of  Slate  policy,  for,  on  turning  to 
^record,  we  find  that  both  parties,  the  plaini- 
iBs  and  defendants,  claim  the  lands  in  suit 
"appertaining  to  their  own  holding,  and  tlie 
CollKctot  deciding  between  these  two  gave 
iht  seitlemcnt  toihedefejidants.  The  ques- 
!ion  before  the  Civil  Court  was  very  much 
"1^  iime  as  thai  before  the  Collector,  that  is, 
'^  the  original  holding  of  which  party  did 
'tie  land  in  suit  belong.  There  was  nothing  to 
oust  tlie  jurisdiction  of  the  Civil  Court,  or  10 
prevent  the  MiK>nsiff  from  deciding  the  case 
*s  laid  before  him.  There  was  no  question 
w  lo  the  power  of  the  Collector  10  give  a 
Wlement  to  whomsoever  he  pleased.     The 


only  point  was  whether  ihe  land  belonged  to 
the  settled  estate  of  one  person  or  6f  another, 
and  the  MoonsifT  decided  that  it  belonged  to 
.plaintiffs'  estate.  The  question  whether  the 
Civil  Court  had  jurisdiction  or  not  was  never 
thought  of  in  eiilfer  of  the  Courts  below, 
and  the  other  objection,  that  the  Cqjlector 
ought  to  have  been  made  a  party,  also  falls 
through  with  reference  to  the  nature  of  the 
subject-matter  ot  the  suil.  If  it  had  been  a 
case  in  which  the  interests  of  the  Govern- 
ment were  concerned,  no  doubt,  according  to 
the  iaie  ruling  of  ihe  Full  Bench,"  the 
Collector  would  have  10  have  been  made  a 
party  ;  but  as  it  is.  the  Government  has  no 
interest  in  the  matter.  It  is  not  sought  to 
interfere  with  the  terms  of  the  settlement, 
and  it  is  all  the  same  to  Government  whether 
the  plaintiffs  or  the  defendants  are  declared 
entitled  to  the  benefit  of  that  settlement  and 
to  pay  revenue  into  the  Government 
treasury. 

The  special  appeal  is  dismissed  wilh  costs. 


The  25th  March  1874. 


The  Honble  1'.  B.  Kemp  and  F.  A,  Glove 
Judges. 


Case  No.  382  of  1873. 

Special  Appeal  from  a  decision  passed  by 
tjie  Additional  Judge  of  Tipperah,  dated 
the  sand  August  iSyi,  affirming  a  decision 
of  the  Moonsiff  of  iVusseer gunge,  dated 
the  lolh  April  iSjr. 

Ram  Coomar  Shaha  (Defendant),  Appellant, 


Kaia  Chand  Shaha  and  others  (Plainlifts), 
Respondents. 

Baboos  Ashootnsh  Dhur  and   Debendro 
Narain  Base  for  Appellant. 

Baboos  Grish  Chunder  Ghose  and  Bharut 
Chunder  Dull  for  Respondents. 
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Where  an  award  was  about  to  be  pronounced  and  a 
party  withdrew  on  the  g^round,  isi,  that  the  arbitrator 
was  entering^  into  foreign  matters,  and,  2ndly,  that  a 
minor  was  likely  to  be  interested  who  would  not  be^ 
bound,  the  pf rounds  were  held  not  to  constitute  a  g^ood 
cause  for  withdrawal.  * 

• 

Kemp,  J, — ^The  points  taken  in  special 
appeal  in  this  case  are  :  /x/,  that  the  Judge  is" 
vrong  in  law  inasmuch  as  he  has  not  tried 
the  question  raised  in  the  second  ground  of 
appeal  before  him,  namely,  that  the  reference 
to  arbitration  having  been  made  on  the  i8th 
Jeyt  1266,  and  the  appellant  having  with- 
drawn from  his  submission  to  arbitration  on 
the  24  th  of  By  sack  1277,  before  the  award 
was  pronounced,  such  award  is  void  and  not 
binding  upon  him ;  2ndly,  that  no  time 
having  been  fixed  within  which  the  arbitrator 
was  to  deliver  his  award,  the  arbitration  is 
void  ah  initio.  This  second  point  was  not 
taken  in  the  Court  below.  There  is  a  general 
ground  that  the  award  is  contrary  to  law, 
'but  it  is  very  clear  that  it  could  not  have 
been  pressed  upon  the  Judge,  as  the  Judge's 
decision  is  entirely  confined  to  the  question, 
and  to  that  question  alone,  whether  the  award 
could  be  set  aside  on  account  of  the  improper 
conduct  of  the  arbitrator  in  borrowing  money 
from  one  of  the  parties  to  the  case.  The 
decision  of  the  Judge  is  very  full  on  this 
point,  and  he  finds  clearly  that  there  had 
been  no  corruption  and  nothing  improper  in 
the  conduct  of  the  arbitrator.  We  therefore 
refuse  to  go  into  that  point  at  all. 

Then  with  reference  to  the  other  point, 
that  pAnt  admittedly  was  taken  in  the  Court 
below  in  the  second  ground  of  appeal  to  the 
Judge,  which  is  to  this  effect,  that  the  appel- 
lant having  withdrawn  from  his  submission 
to  arbitration  previous  to  the  delivery  of  the 
award,  he  is  not  bound  by  that  award.  This 
objection  also  was  not  pressed  in  the  Court 
below.  Had  it  been  pressed,  it  surely  would 
have  been  noticed  by  the  Judge,  as,  if  that 
objection  could  have  been  maintained,  it 
would  have  avoided,  on  the  ground  of  ttie 
arbitration  being  bad  in  law,  all  necessity 
for  going  into  the  question  whether  the 
conduct  of  the  arbitrator  had  been  corrupt ; 
but  as  it  has  been  taken  in  the  petition  of 
appeal  before  the  Judge,  and  in  special 
appeal,  we  think  proper  to  decide  it. 

The  arbitration  in  this  case  was  a  private 

one.    Now  the  only  sectipn  in  the  Code  which 

^applies  to  private  arbitrations  is  section  327. 

''There  is  a  case  decided  by  the  Privy  Council, 


reported  in  Volume  X.,  Weekly  RepcHio; 
Privy  Council  Rulings,  p.  51,  PestonjecNa^-' 
serwanjee  vs,  D.  Manockjee  &  Co.  Ti 
can  be  no  doubt  that  that  also  was  a  pri 
arbitration,  and  a  memorandum  at  the 
of  it  states  that  the  submission  to  arbii 
was  made  in  conformity  with  the  piofis 
of  section  327.  The  point  in  that  case 
whether  the  Court  had  the  power  to  d 
the  submission  to  arbitration  to  be  fiU; 
and  their  Lordships  held  that  all! 
there  was  a  statement  in  the  snbmissioo 
arbitration  that  it  was  made  in  conf< 
with  section  327,  that  was  merely  introd 
for  the  purpose  of  caution,  and  that  akhi 
section  326  was  not  expressly  referred  to 
the  submission  to  arbitration,  the  arbi 
itself  was  subject  to  all  the  sections  in 
Code  on  this  subject.  Therefore  applvi 
section  326  to  tliiat  particular  submi 
in  that  particular  case,  they  held  that 
Court  had  jurisdiction  to  direct  that 
submission  to  arbitration  should  be 
Then  they  go  on  to  say  generally,  laji 
down  as  a  broad  principle  of  eqaitj,  i 
according  to  a  proper  construction  of 
Code,  when  persons  have  agreed  to  so 
matters  in  difference  between  them  to 
tration,  no  party  to  such  sabmisstoa 
revoke  it  unless  for  good  cause  showo, 
that  no  mere  arbitrary  revocation  of 
authority  could  be  permitted  ;  and  then 
refer  to  certain  cases  under  the  English  Iwi 
on  this  point,  which  they  observe  has  fate^ 
been  modified  so  as  to  agree  with  thelndiitj 
law  on  the  subject,  and  they  held,  is  w-] 
have  already  stated,  that  a  party  «s  not  i 
entitled  to  withdraw  without  good  c«a 
shown  from  a  submission  to  arbitradoii. 

In  this  case  we  have  referred  to  the  rcasjW  \ 
given   by  the  special  appellant  as  bviog ; 
induced    him   to  withdraw^    and  ^  n^T  1 
observe  that  his  withdrawal  was  not  n^^  | 
until  all  the  proceedings  in  the  arbioatiflBJ 
were  completed,  and  the  arbitrator  wasabont^ 
to  pronounce  the  award.     Those  grouads 
were,   /j/,  that  the  arbitrator  was  €ntenB| 
into  matters  quite  foreign  to  the  sobjea  a* 
difiPerence  between  the  parties ;  and,  3^^  \ 
that  a  minor  was  likely  to  become  ifltere^  I 
in  these  proceedings  which  would  not  hi*» 
him,  and  therefore  the  arbitrator  had  l)rt» 
drop  them.    These  grounds  co"^^"^^ 
properly  found  by  the  Court  below,  no  good 
cause  for  withdrawal  from  the  subnus»<» 
to  arbitration. 

We  therefore  dismiss  the  special  appwl 
xvith  costs. 

h 


The  36th  March  1874. 

PreienI  : 

The  Hon"bIe  Sir  Richard  Couch,  A'/.,  Chit/ 

yuslut. 
;ourt  Fees— Administration— Doubtful  Claim- 
Act  VII.  of  1870,  Scb.  I.,  d.  2. 

bu<  iubmitled  to  tht   Chief  Justice   l>v  Mr. 

f  *.    Btlchambers,    Taxing   Officer  'of  the 

High    Court,   under  teclion  5  of  the  Court 

Fees  Act,  i8-;q.  ■ 

In  the  Goods  of  Edward  Lane  Beake. 

deceased. 


this  case  the  [leiiUon  of  the 
linistriLEor-GeDeral  for  lelieis  of  adminis- 
he  property  and  credits  of 
■ard  Lane  Beake,  deceased,  contains  ihe 
[lowing  statement  as  to  assets  : — 
The  amount  or  value  of  assets,  which  are 
:!y  to  come  to  jour  petitioners  hands,  in 
event  oi  such  Ittters  of  administration 
lug  granted,  will  not,  to  the  best  of  your 
'ilioner's  belief,  exceed  Rs,  18,500,  and 
a  follows  : — 
In  the  High    Court,    deposit    as    security 
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Beake  B^  Happerfield      ...  ^- 

Now  payable  by  Mr.  Landray         ...     3,500 
Bilance  payable  by  Mr.  Landray 

by  instalments,  besides  interest...     S,;oo 
Claim  against  persons  at  Lucknow 
(payment  being  made  by  instal- 
"■snisj  ...  ...  ...         950 

Cbim  against  Line  A   Co.,   Mee- 
™  ...  ...  ...    13,000 

Out  of   which  last-mentioned    sum    it    is 

>loubtful   whether   more  than  Rupees    three 

,  Uiousand  five  hundred  will  be  realized." 

■      Upon  the  doubt  expressed  as  to  whether 

(  Ihe  claim  against  Lane  ^  Co.  for  Rs.  13,000 

"good   for   more   than    Rs.    3,500,    it    is 

woraitied,  on  behalf  of  the  Administrator- 

^oeral,    that    the    difference    (Rs.    9.500J 

Miween  those  two  suras  is  not  liable  to  the 

Kamp-duiy  prescribed    by    the    Court   Fees 

^"-'870,  Schedule  L.  clause  z. 

There  isnoprodsion  in  the  Court  Fees 

,  '^^\  auihorizing  exemption  in    respect    of  a 

LCUim supposed  to  be  doubtful;  nor  is  there 
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any  sucb  provision  in  the  Acts  by  which  the 
payment  of  probate-duty  in  England  is 
regulated. 

If  duly  be  paid  on  an  exaggerated  valu- 
'ation  of  an  estate,  a  refund  ol  the  amount 
paid  in  excess  may  be  obtained,  in  England, 
under  35  Geo.  III.,  c.  184,  s.  40, 
and  in  this  country,  under  the  Fiifencial 
Notification  No.  2035,  dated  15th  August 
1872,  which  provides  that  "the  Local 
"  Governments  may  sanction  refunds  of 
''stamp-duty,  when  the  estimate  of  the  assets 
"  of  an  estate  is  shown  to  have  exceeded  the 
"amount  on  which  ibe  Act  says  that  duty 
"shall  be  paid,  namely,  the  actual  value  of 
"  the  property  in  respect  of  which  tha 
"letters  of  adminiitraiion  are  granted." 
{Gazttte  of  India,  1 7th  August  1872, 
Part  I.,  p.  782.) 

Order  of  the  Chief  Justice. 

No  sufficient  ground  is  shown  for  the  duty 
not  being  payable  on  the  Rs.  9,500. 


The  26th  March  1874. 

The  ilonble  F.  R.  Kemp  and  F.  A.  Glover, 
Judges. 
Sale  of  Putnee-— Service  of  Notice— Onus 
Proband!— Act  I.  of  1872,  s.  106. 
Case  No.  354  of  1^73. 
■Special   Appeal  from   a  decision  passed  by 
the  Additional  Judge  of  Tipperah,  dated 
the     2.}th     August     iSj2,     modifying    a 
decision  of  the  Moonsiff  of  that   District, 
dated  6th  April  iSji.  ^ 

Doorga  Churn  Surma  Chowdhry  [one  of  the 
Defendants),  Appellant, 

Syud  Najunooddeen  (Plaintiff)  and  others 
^Defendants),  Kespondents. 

Baboos  Nullit  Chunder  .Sen  and  Mohinee 
Mohun  Roy  for  Appellant. 

Daboos  Sreenath   Dass  and   Hharut  ChuH- 

'  dir  Duit  for  Respondents. 


Glover,  /.—This  was  a  suit  to  reverse 
the  sale  of  a  putnee  tenure  hell  under 
Rsf-uUion  VIU.  of  1819.  on  the  ground  of 
inlormality.  Tne  plaintiff  alleges  that*  the  , 
notice  requited  By  clause  z,  section  8  of 
that  Regulation,  was  not  served.     The  points 
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we  have  to  decide  in  special  appeal  are,  was 
the  Judge^ight,  when  deciding  this  qaestion, 
to  place  the  onus  upon  the  defendant,  and 
ought  not  the  plaintiff,  coming  into  Court 
alleging  non-service  of  notice  and  consequent 
fraud,  to  prove  that  allegation  ?  Secondly, 
supposing  the  sale  to  be  set  aside,  ought  not 
the  purchaser  to  get  back  the  purchase- 
money? 

On  the  first  point,  we  think  the  onus  was 
not  improperly  laid  on  the  defendant  accord- 
ing to  the  spirit  of  section  106  of  the 
Evidence  Act,  namely,  the  fact  was  especially 
wiihin  the  knowledge  of  the  defendant,  and 
the  burden  of  proving  that  fact  ought  to 
have  been  upon  him.  The  defendant  was  the 
zemindar,  and  was,  under  the  section  of  the 
Regulation  above  quoted,  burthened  with  the 
entire  responsibility  of  serving  the  usual 
notices;  and  it  was  within  his  special  know- 
ledge whether  such  notice  had  been  served 
or  not.  It  does  not  appear  after  all  that  the 
Court  below  did  lay  any  special  onus  on  the 
defendant  to  prove  this  fact,  for  we  find  that 
there  were  witnesses  on  both  sides,  and  a 
great  number  of  witnesses  were  examined  on 
the  part  of  the  plaintiff  to  prove  that  no 
notice  was  served,  and  the  Court  below 
probably  came  to  the  conclusion  that  it  was 
not  served  as  much  upon  the  direct  evidence 
of  plaintiff's  witnesses  as  upon  the  failure  of 
the  defendant  to  prove  such  service  as  he  was 
bound  to  do. 

As  to  the  repayment  of  the  purchase- 
money,  it  seems  that  no  application  was  made 
for  this  refund,  and  the  decision  of  the  first 
Court  makes  it  very  clear  that  there  was  no 
real  comest  between  the  parties  upon  this 
point,  the  purchaser  and  the  zemindaf  being 
one  and  the  same  person;  and,  if  the  pur- 
chaser wanted  his  money  back,  he  should 
have  applied  for  a  refund  to  the  Courts 
below.  It  is  said  that  there  was  no  necessity 
for  making  such  an  application  in  the  first 
Court,  inasmuch  as  the  sale  of  only  2  annas 
had  been  set  aside,  and  it  was  not  until  the 
whole  sale  had  been  set  aside  by  the  Judge 
that  the  question  of  refund  arose.  But  th» 
question  as  to  the  remainder  of  the  estate 
had  nothing  to  do  wiih  the  defendant.  It  was 
a  question  bet^^een  the  plaintiff  and  the  heirs 
of  her  hust)and  as  to  their  respective  shares 
in  the  esiaie  which  would  not  affect  the 
principle  on  which  the  money  was  to  be  re- 
funded;  and,  as  the  defendant  did  not  choose 
to  make  that  application  for  a  refund  10  the 
Judge,  we  ought  not  to  t^ke  that  obj  ction 
igio  consideration  now.  The  result  is  that 
the  appeal  mu^t  be  dismissed  with  costs. 


The  26th  March  1874. 
Present : 

,Tbe  Hon'ble  W.  Markby  and  E.  G. 

Judges, 

Kabala— Coastrnctiofl— BenamdT— 1 

Owners. 

•  Case  No.  137  of  1873. 

Regular  Appeal  /rogi  a  decision  passed 
the  Judge  of  East  Burdivan,  dated 
jrd  April  iSj^. 

Bissessuree  Debia  (Plaintiff),  Appellasd^^ 

versus 

Gobind  Pershad  Tewaree  and  others 
(Defendants),  Respondents, 

Bahoos  Kalee    Mohun    Doss    and 
Mohun  Doss  for  Appellant 

Bahoos  Ashootosh  Dhur^  Chunder  Madl 
Ghose,   and    Gooroo    Doss    Banerju  tt 
Respondents. 

In  a  kabala  by  which  certain  landed  property  il| 
conveyed,  the  vendor  bound  herself  io  the  foftaiii^ 
terms  :  "If  any  one  objects  to  my  sale,  and  f^vesjn 
any  sort  of  trouble,  I  will  arrangfe  it,  and,  if  I  fail  Id  ji 
so,  I  will  restore  the  purchase-money  ;  in  default,  11^ 
may  realize  it  by  an  action :"  Held  tbat  it  was  intoM 
to  provide,  not  only  ajifainst  defect  in  the  po«cr4| 
the  vendor  as  a  Hindoo  widow,  butaj^ainstanydstiAk 
ance  of  the  purchaser,  and  to  protect  him  against Sk 
possession.  ^ 

All  the  covenants  made  by  a  benapdar  b  the  sake 
a  property  are  not  necessarily  binding  upon  the  tne 
owners  ;  thoug^h  there  may  be  circumstances  vakf 
which  a  person,  whose  name  does  not  appear  upat  I 
contract,  may  be  liable  .to  perform  its  conditiaas^ 

Markby,  J. — ^Thk  suit  in  this  case  « 
brought  for  refund  of  the  considentioa* 
money  of  a  pat  nee  talook,  the  amoant 
claimed  being  Rs.  22,200. 

The  substance  of  the  plaint  is  thai  t^ 
defendants  Nos.  i  to  3,  who  are  called^ 
male  defendants,  and  their  late  oteritte 
brother,  Soonder  Narain  Tewaree,  being  i» 
all  four  brothers,  purchased  lot  Charj^nB! 
a  putnee  mehal,  from  Nund  Kishore  Dots, 
the  late  mohunt  of  Rajgunge  Akhra;  tW 
one  Soonder  Narain  died  leaving  the  nttte 
defendants  in  possecsion ;  but  that,  they  b»^ 
ing  failed  to  pay  rent  for  the  putnee  due  to 
the  zemindar,  the  property  was  put  up  to  safe 
and  purchased  for  Rs.  22,500  by  the  oafc 
defendants ;  that,  subsequent  to  this,  ^ 
presented  a  petition  praying  that  the  naac 
of  their  mother  Champa  Coomaree,  wbe  is 
the  defendant  No.  4  in  this  suit,  should  be 
inserted  as  purchaser  in  their  place,  aod  ac 
Collector,  in  compliance  with  that  pcliii(»* 
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iserted  her  name  accordingly;  that,  after- 
eardSylbe  male  defendants  being  considerably 
idebted  to  the  plaintiff,  they  sold  the  pro- 
i^  to  the  plaintiff,  and  caused  a  kabala  to 
ie  executed  by  the  female  defendant  for  a 
oosideration  of  Rs.  33,200,  and  that  they 
letnselves  being  the  real  owners  have  wit- 
leased  this  deed.  Then  the  plaintiff  goes 
fi  to  say  that,  as  regards  the  consideration- 
9oney,  a  sum  of  Rs.  12,672-8  was  deducted 
^  part  satisfaction  of  t^e  debt  due  by  them 
pi  certain  bonds  which  they  had  executed 
|i  ber  favour;  Rs.  3,950  was  deducted  in 
liquidation  of  the  money  due  on  mort- 

e  of  certain  personal  property,  and  the 
ce,    Rs.    5,577-8,  they   have    received 

cash  and  in  currency  notes,  and  the  plaint- 
B  gt>t  into  possession  of  the  property  under 
^r  purchase ;  that  subsequently  the  person 

E pointed  by  the  High  Court  as  Receiver  of 
t  estates  belonging  to  the  Raj  gunge  Akhra 
dispossessed  her ;  that  thereupon  she  applied 
||die  defendants,  either  to  have  ihe  matter 
|tilk  regard  to  the  estate  set  straight,  or 
iiefond  the  consideration-money  as  stipulated 
the  kabala,  and  that  they  did  not  do  so. 

fore  she  brought  this  suit. 

Now,  the  Judge  has  not  taken  the  evidence 

the  cause;  but  upon  that  plaint  he  has 

Id  that  there  is  no  cause  of  action.     That 

estion  turns  upon  the  construction  of  the 

ibala  upon  which  this  suit  is  based,  and 

mder  which   the  plaintiff  says  that  she  is 

CQtitled  to  recover,  and  we  must  assume  that 

the  kabala  is  as  the  plaintiff  states  it  to  be. 

We  must  assume  also  that  she  will  be  able 

to  establish  the  facts  which  she  states  in  the 

plaint.    If  this  be  so,  I  think  that  her  suit 

oogbi  to  be  tried.     The  important  words  of 

Ihe  kabala  are :  "  If  any  one  objects  to  my 

^*sale,  and  gives  you  any  sort  of  trouble,  I 

**will  arrange  it,  and,  if  I  fail  to  do  so,  1  will 

"•restore  the    purchase-money;    in   default, 

*you  may  realize  it  by  an  action."     Now, 

the  main  question  which  we  have  to  decide 

b  as  to  the  construction  of  that  clause  in  the 

*)cumcnt.  The  respondents  sought  to  restrict 

i  w  in  two  ways :    They  say  in  the  first  place 

^  it  was  only  a    covenant    which   had 

reference  to  the  peculiar  position  of  this 

Wy  (defendant  No.  4)  as  a  Hindoo  female, 

«id  that  it  was   not  intended   to  provide 

•gainst  any  general  defect  of  title,  but  only 

^*inst  any  defect  in  her  power  as  a  Hindoo 

Jrtdow  16  dispose  of  property  of  this  kind. 

i  do  not  see  any  words  in  this  very  general 

waiMe  upon  which  any  such  restriction  can 

P^foundcd ;  the  words  "  in  any  way  cause 

•'^Wc  "  seem  to  me  to  be  quite  wide  enough 


to  covef  any  disturbance  of  the  plaintiff.  If 
the  vendee  had  really  considered  iherself  as 
having  no  interest  in  this  property,  of  course 
it  is  not  antecedently  probable  that  she  would 
^make  so  extensive  a  covenant,  but  in  fact 
she  claims  the  property  as  her  own,  and 
denies  that  she  merely  represented  her  sons. 
The  same  remarks  apply  to  the  other  ftsiric- 
tion  which  it  has  been  sought  to  put  upon 
the  covenant  The  District  Judge  says  that 
*'it  has  been  argued  that  the  words  'if  any 
one  gives  you  any  sort  of  trouble '  cover  the 
dispossession."  But  he  says  that  ''  it  must 
**  be  remembered  that  there  was  no  inter- 
**  ference  and  no  trouble  given  for  more  than 
**a  year,  during  which  the  plaintiff  says  she 
"  was  in  quiet  possession.  As  she  would 
"  read  it  she  has  a  guarantee  for  all  time,  and 
"thus  the  stipulation  becomes  bad  for  very 
"  indefiniteness."  I  find  some  difficulty  in 
adopting  this  reasoning  It  seems  to  me 
that  this  covenant  was  expressly  framed  to 
protect  the  purchaser  against  dispossession — 
it  is  something  like  a  covenant  which 
English  lawyers  would  call  a  **  covenant  for 
quiet  enjoyment;  "  and  I  see  no  reason  what- 
ever for  doubting  that  it  was  intended  to 
provide  against  a  disturbance  of  possession 
by  any  person  whatsoever.  As  the  Judge 
remarks  in  another  part  of  his  judgment,  in 
ail  probability  the  circumstances  which  pre- 
ceded this  sale  were  such  as  mi>?ht  raise 
some  doubt  as  to  the  title  of  the  venior.  and 
that  they  were  known  to  the  vendee ;  and, 
for  that  reason,  in  order  to  meet  any  possible 
opposition  from  third  parties,  this  clause  was 
put  in.  It  seems  to  me,  therefore,  that 
neither  of  these  restrictions  which  h*ve  been 
contended  for  can  be  put  upon  this  clause. 
I  think  it  must  be  taken  as  a  general  cove* 
natit  that,  in  case  of  disturbance  by  any 
person  whatever  claiming  title  to  this  pro- 
perty, the  party  would  have  a  right  to 
recover.  That  seems  to  me  to  be  the  proper 
construction  to  be  put  upon  this  document. 
Therefore  all  that  we  need  say  now  is  that 
the  District  Judge,  in  our  opinion,  was 
yrrong  in  saying  that  the  plaintiff  had  no 
cause  of  action,  and  that  this  covenant  was 
to  be  restricted  in  the  way  in  which  it  is 
sought  to  be  restricted  by  the  parties. 
Whether  or  no,  upon  the  ultimate  facts  that 
may  be  proved  in  this  case,  there  is  any 
ground  for  recovering  in  this  suit  is  a  point 
upon  which  we  express  no  opinion  whatever. 
We  are  asked  to  consider  whether,  even  upon 
the  construction  which  we  put  upon  the  ^ 
document,  there  nas  been  a  breach  of  it. 
But  we  have  not  any  evidence  on  the  recoM 
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for  the  determination  of  this  point.  We 
think,  th^efore,  that  the  case  must,  be  sent 
back  to  the  Court  below  for  this  purpose. 

Then,  another  question  has  been  raised, 
namely,  who  are  the  parties  liable  upon  this 
covenant.     Now,  the  covenant  is  signed  by  a 
person  named  Champa  CoomareeDossee,  and 
it  appears  that,  at  the  time  when  this  trans- 
action   took    place,    the    plaintiff    (if    she 
speaks     truly)      believed      that      Champa 
Coomaree  was  not  the  owner  of  the  property, 
but  that  the  three  male  defendants  were  so. 
It  is  contended  before  us  that  because  Champa 
Coomaree  was  only  what  is  called  a  benamdar, 
that  therefore  all  the  covenants  which  she 
made  in  this  transaction  are  binding  upon 
the  true  owners  of  the  property.      But  no 
Authority  for  that  very  general  proposition 
is  produced  before  us,  and  I  certainly  do  not 
feel  inclined  or  authorized  to  lay  down  any 
such  proposition.     There  may  be  circum- 
stances under  which  a  person  whose  name 
does  not  appear  upon  a  contract  may  be  liable 
to  perform  its  conditions,  but  I  do  not  find  in 
this  plaint  any  circumstances  stated  upon 
which  we  should  be  justified  in  laying  down 
that  the  male  defendants,  even  if  they  be 
the  real  owners  of  the  property,  are  liable  to 
perform   this   covenant.     Whoever  may  be 
the  real  owners  of  this  property,  this  docu- 
ment   expressly    declares    that    the   female 
defendant  is  in  possession  of  it,  and  that  she 
purchased  it  with  her  gwn  money,  and  that 
she  sells   it  to  the   plaintiff.     Therefore  the 
plaintiff  and   the   female    defendant    alone 
can  be  treated  as  parties  to  this  contract ; 
and   it   is  this    contract    alone   which  the 
plaintiff*  now    seeks    to    enforce.     Whether 
the  male  defendants  would  have  been  liable 
had   the    plaintiff's    case  been    that   their 
names   were   not    disclosed    in   the   trans- 
action,    although      they     were    the     real 
vendors,  it  is  not  necessary  to  determine. 
I  think  it  must  be  taken  upon  this  plaint  that 
the  plaintiff  knowing  the  circumstarices  has 
elected  to  deal  with  the  female  defendant  on 
the  footing  that  she  is  the  owner. 

It  appears  to  me,  therefore,  that,  so  far  a» 
the  three  male  defendants  are  concerned,  the 
suit  was  rightly  dismissed,  and  that  the  appeal, 
as  against  them,  ought  to  be  dismissed  with 
costs.  But,  as  regards  the  defendant  Champa 
CoomareeDossee,  the  suit  must  be  remanded 
to  the  lower  Court  in  order  to  try  whether  or 
no  there  has  been  a  breach  of  covenant;  and, 
if  so,  what  damages  the  plaintiff  is  entitled 
to.  *  Costs  of  remand  will^bide  the  ultimate 
result. 
Bir<hi^, — I  concur. 


The  26th  March  1874. 

Prtttnt : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gl 

Judges. 

PenniasiTe  Possession--  Rkrht  of 

Act  VIII.(aC.)  of  1869,  &  d 

Case  No.  607  of  1873. 

Special  Appeal  from^  decision  passed  hf 
Additional  Subordinate  Judge  •fUy 
singh,   dated   ike    jotk    Deumher  si 
reversinf^  a  decision  of  the  Sudder 
of  that  District^  dated  the  26th  A  ugust  li 

Mohur  AH  Khan  Pathan  and  others 
(Defendants),  Appellants^ 

versus 

Ram  Ruttun  Sen  (Plaintiff),  RespouieA  \ 

Baboo  Tarinee  Kant  Bhultacharjee  for  1 
Appellants. 

Baboo  Bykuntnaih  Doss  for  Responded  .j 

Mere  possession  of  a  pennisuve  character  and  ^ 
any  ri^ht  cannot  confer  a  rij^ht  of  occupancy. 

The  words  "cultivated  or  held  "  in  Act  Vfll.  (I 
of  in6^,  s.6,  have  the  effect  of  exdudiofflasdsooc 
exclusively  by  buildings  from  the  right  of  occsf 
there  declared. 

Kempy  J, — Thk  plaintiff,  special 
ent  in  this  case,  sued  for  khas  possessioiLi 
a  very  small  portion  of  land  on  which 
defendants  held  a  shop,  stating  that  the  Ifld 
in  question  was  within  the  plaintiffs  ^m; 
that  the  defendants  were  holding  viiiie^ 
any  right  of  occupancy ;  that  be  served  tlxtt 
with  a  notice  of  ejectment,  but  that  o^ 
still  remained  on  the  land.  The  defesdaiili 
contended  that  no  notice  had  been  sened; 
that  they  had  acquired  a  right  of  occapftocf] 
they  also  referred  to  a  former  suit,  and  ailcpd 
that  the  present  suit  was  barred  nodtf 
section  2  of  Act  VIII.  of  1859,  They  aba 
questioned  the  plaintiff's  right  to  hold  tte 
land  in  question  as  ijaradar. 

The  first  Court  found  that  the  prevkvl 
decree  was  not  res  adjudicata^  and  that  de 
plaintiff  was  the  ijaradar.  Then,  on  the 
question  whether  notice  had  been  serred  or 
not,  he  found  that  notice  had  not  beenserfedf 
and,  on  that  ground  alone,  dismissed  tht 
plaintiff's  suit« 

On  appeal  to  the  Subordinate  Judge.  ^ 
found  that  there  was  ample  proof  titat 
notice  had  been  served  upon  the  defend*^ 
and  then,  with  reference  to  the  allegra 
occupancy>right  of  the  defetidantSi  he  iicM 
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X  mere  possession  of  a  permissive 
liacter,  and  without  any  right  whatever, 
pld  not  confer  any  occupancy-right  on  the 
kndants;  and  he  alludes  in  support  of  this 
pr  to  a  decision  of  this  Court  reported  in 
kme  XVII.,  Weekly  Reporter,  p.  383. 
|1ie  grounds  taken  in  special  appeal  are, 
i  that  the  lower  Court  was  wrong  in 
Hing  that  the  defendants  had  not  acquired  1 
Ijigfat  of  occupancy,  and  that  the  decision 
in  the  1 7th  volugie  was  not  applicable 
|itfce  present  case;  2ndy  that  tl^e  Lower 
dilate  Court  was  wrong  in  assuming  that 
defendants  held  this  land  without  any 
without  first  adjudicating  whether 
had  held  the  same  for  twelve  years  or  not. 
itturd  point  is  also  taken  now  which  was 
I  raised  in  the  grounds  of  special  appeal. 
fe  point  is  a  very  ipgenious  one,  namely, 

tas  this  suit  was  tried  under  the  provi- 
of  Act  VIII.  (B.C.)  of  1869,  section  6, 
:h  enacts  that  every  ryot  who  shall  have 
Ivated  or  held  *Mand"  for  a  period  of 
re  years  sjiall  have  a  right  of  occupancy 
land  so  cultivated  or  held  by  him,  whe- 
it  be  held  under  a  pottah  or  not ;  and  as 
word  "land"  has  been  interpreted  by  a 
ioas   Act   [Act  V.   (B.C.)   of  1867J   to 
le  houses  and  buildings  and  corporeal 
litaments  and  tenements  of  any  tenure, 
IS  where  there   are   words  to   exclude 
and    buildings,   or  to   restrict   the 
ling  to  tenements  of   some   particular 
re,  therefore  the  decision  of  this  Court 
were  passed  under  the  provisions  of 
X.  of  1859  do  not  apply  to  the  present 
Now  it  is  very  clear  that  this  Court 
held  in  a  series  of  decisions   that  the 
fpation   intended  under  section   6,  Act 
of  [869,  is  occupation  of  land  which  is 
subject  of  agricultural   or  horticultural 
ition,  or  used  for  purposes  incidental 
to,  and  does  not  include  land  exclusively 
for    dwelling-houses,    buildings,    &c. 
point,  therefore,  not  having  been  taken 
icial  appeal,  we  are  not  prepared,  in  a 
suit    of  this   description,    valued    at 
6-9-2,  to  re-open  a  question  which  has 
settled  by  concurrent  decisions  of  this 
irt  for  a  series  of  years,  and  by  which 
^4re  bound. 

has  been  found,  and  indeed  it  is  an 
litted  fact,  that  the  land  in  suit  is  of  5 

f  small  area,  and  occupied  by  a  shop.  It 
also  been  found  that  the  defendants  were 
Ming  that  land  permissively,  and  without 
J  right  at  all,  much  less  a  right  of  occu- 
Ny,  and  that  notice  was  served  upon  them. 
b  must,  therefore,  hold  that  the  decision  of 


the  lower  Court  was  a  proper  decision,  and 
the  appeal  must  be  dismissed  withi  costs. 

Glover,  J, — 1  wish  to  add  one  word  to 
this  judgment :  Speaking  for  myself,  I  doubt 
*very  much  whether  the  words  of  section  i, 
Act  V.  of  1867,  apply  at  all  to  the  rulings  in 
question.  It  says  that  the  word  *'  land  ** 
shall  include  houses,  buildings,  <&c.,  Unless 
where  there  are  words  to  exclude  houses  and 
buildings,  and  I  am  inclined  to  the  opinion 
that  the  words  *'  cultivated  or  held "  in 
section  6,  Act  VIII.  of  1869,  would  have 
the  effect  of  excluding  lands  occupied  exclu- 
sively by  buildings. 

I  concur  in  dismissing  the  special  appeal 
with  costs. 


The  27th  March  1874. 


Present  : 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Abatement  of  Rent— Act  X.  of  1859,^8.  4— -Pre- 
sumption of  Uniform  Payment. 


Case  No.  715  of  1873. 

Special  Appeal  frdm  a  decision  passed  by 
the  Judge  of  Dinagepore,  dated  the  nth 
January  iSyj,  affirming  a  det^sion  of 
the  Moonsiff  of  Puineetollah^  dated  the 
jist  August  18 J 2, 

Radha  Gobind  Roy  (Plaintiff),  Appellant, 

versus 

Kyamutoollah  Talookdar  (Defendant), 
f  Respondent, 

Baboo  Gopal  Lall  Milter  for  Appellant. 

Baboo  Anund  Gopal  Pallit  for 
Respondent. 

Where  an  abatement  of  rent  was  allowed  in  alumpr  s 
sum  upon  a  lump  jurama  on  account  of  lands  baving 
been  rendered  unculturable  by  the  overflow  of  a  river, 
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the  abatement  was  held  not  to  vary  the  rate  of  rent  so 
as  to  debar  the  ryot  from  the  benefit  of  the  presumption 
under  Act  X.  of  1859,  s.  4. 

Glover,  J^ — This  was  a  suit  for  enhanced 
rent  after  notice.  The*  only  question  we 
have  (p  decide  in  this  special  appeal  is  whe- 
ther the  Judge  is  right  in  holding  that  there 
has  been  no  variation  in  the  rent  of  the  land. 
The  defendant  filed  evidence  to  prove  the 
continuous  payment  of  the  same  rate  of  rent 
for  twenty  years,  and  claimed  the  benefit  of 
the  presumption  under  section  4  of  the  Rent 
Law.  The  zemindar-plaintiff  contends  that, 
inasmuch  as  in  the  year  1257  the  defendant 
r>'ot  got  an  abatement  of  rent  in  consequence 
of  certain  lands  within  his  jote  having  been 
rendered  unculturable  by  the  overflow  of  the 
river,  that  fact  alone  shows  that  the  rent  has 
varied,  and  that  the  defendant  is,  therefore, 
not  entitled  to  the  benefit  of  the  presumption. 

It  appears  from  the  order  of  the  zemindar 
passed  on  the  petition  of  the  ryot  that  20 
beeghas  odd  coitahs  of  land  were  rendered 
unculturable,  and  an  allowance  was  made  for 
that  land  by  a  reduction  on  the  total  jumma  of 
Rs.  9-4.  If  the  whole  of  the  land  held 
by  the  defendants  had  been  rated  in  the 
zemindaree  books  at  so  much  per  beegha, 
tlfen,  inasmuch  as  the  20  beeghas  9  cottahs 
4  chittacks  on  which  the  abatement  was 
allowed  would  not,  at  the  rate  of  reduction 
granted,  make  up  the  exact  rental  of  Rs. 
9-4,  it  would  be  difficult  perhaps  to  say  that 
that  reduction  did  not  involve  a  variation  in 
the  jumma  which  might  have  the  effect  of 
depriving  the  ryot  of  the  benefit  of  the  pre- 
sumption under  section  4  ;  but  the  land  was 
not  leased  at  so  much  per  beegha,  the  jumma 
being  a  lump  one  of  Rs.  96  upon  a  total 
area  of  106  beeghas,  and  the  decrease  of  the 
rental  on  account  of  the  unculturable  lands 
was  not  therefore  a  rateable  one  at  so  much 
per  beegha  upon  the  whole  land,  but  a  lump 
reduction.  It  can  hardly  be  said,  therefore, 
that  there  has  been  any  variation  in  the 
terms  of  the  section,  because  the  quantity  of 
land  which  the  defendant  now  holds  being 
taken  into  consideration,  the  rent  which  he 
now  pays  is  the  same  in  proportion  to  the 
quantity  of  land  which  he  held  before  the 
river  overflowed  its  banks,  and  covered  a 
portion  of  his  lands  with  sand.  There  has 
been  a  certain  quantity  of  land  struck  off,  and 
a  pertain  amount  of  rent  reduced,  but  the 
proportion  remains  the  tsame,  and  he  is 
relatively  in  the  sameposition  now  as  he  was 
then.      £. 


There  is  a  case  reported  in  VdatteX, 
Weekly  Reporter,  p.  247,  Mussamut  \m>} 
zumnissa    vs.     Tookun    Jha,    where 
same  doctrine  is  laid  down,  and  it  seems 

I  that  it  would  be  unjust  if  the  priocipk 
the  Act  could  be  got  rid  of  by  a  side*' 
like  this,  and  the  defendant,  who  is  10 
ryot  on  land   occupied  by  his  Ik 

» could  be  made  to  lose  all  the  advantages 
law  gives  him,  simply  because,  nnfortoi 
for  him,  the  river  haying  passed  over  lus 
and  a  certain  quantity  of  it  became  nocoli 
able  in  consequence,  he  was  obliged  to 
into    a    different    arrangement    with 
zemindar.     It  has  been  found,  on  the  vi 
evidence  in  this  case  by   both  the 
Courts,  that  there  has  been  no  variatioo 
the  rate  of  rent,  and  that  the  only  change 
the  total  rental  has  been  caused  by  the 
of  part  of  the  holding  by  the  actiooof 
river. 

I  would  dismiss  the  special  appeal  wiA 
costs. 

Kemp,  J, — I  entirely  concur.  I  wish  toatfi 
a  few  words  to  this  judgment.  The  aigi*, 
ment  of  the  pleader  for  the  special  appeM 
appears  to  me  to  amount  to  this :.  That,iDiN 
much  as  in  1257,  according  to  a  likhan,tfae 
rate  was  assumed  to  be  12  annas  perbeegiOi 
and  at  that  rate  the  reduction  on  20  beeglitf 
9  cottahs  4  chittacks,  the  quantity  of  hot 
which  was  found  on  inquiry  to  have  dili» 
viated,  would  not  come  to  Rs.  9-41  ^ 
amount  remitted,  but  to  Rs.  15  odd  ansts; 
therefore  it  must  be  inferred  that  the  ate 
did  not  remain  the  same  ;  but  I  fiiuioa 
referring  to  the  likhun  that  the  rate  of  11 
annas  therein  mentioned  was  not  th^  rate  for 
the  whole  land ;  for,  if  that  had  been  the  case,  \ 
a  jumma  of  Rs.  96  on  a  total  area  of  i<9 
beeghas  would  not  yield  12  annas  a  becgbt; 
but  the  fact  is  that  in  the  likhun  the  ho^ 
diluviated  are  described  as  paddy  kinds,8id 
it  was  assumed  that  they  are  worth  i» 
annas  a  beegha ;  but  the  deduction  made  m 
not  at  the  rate  of  1 2  annas  per  beegha ;  it«tt 
a  deduction  of  a  lump  sum  of  Rs.  H 
upon  a  lump  jumma  of  Rs.  96.  The*^ 
fore  the  rate  not  having  been,  in  my  opinion, 
changed,  the  ryot-defendant  is  entitled  to  d* 
presumption  under  section  4,  it  havtog  b^ 
proved  that  he  has  paid  at  Uic  same  tf»^ 
twenty  years,  and  that  he  has  held  the  landfcr 
a  very  long  period  at  a  uniform  iite  « 
rent. 

I  concur  in  dismissing  the  special  appeal 
with  costs. 
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The  37th  March  1874. 


be  Honbte  F.  B.  Kemp  and  F.  A.  Glover, 
Judga. 


Presamptioa  under  AA  X.of  1859,  3.  4— 


Case  No.  755  of  1873. 

\cial  Appeal  from    a  decision  passed   by 

Judge  0/ Dinagepore,  dated  the  24th 

'autary    tS^j'    affirming    a   decision    of 

Mooatiff  of  PuineetoUah,    dated  the 

Stpttmber  iSya. 

ahaGobindRoy  (Plaimiff),  Appellant, 


Shama  Soondutee  Dabee  (Defendant), 
Respondent. 

Bahoo  Gopal  Lall  Mitler  for  Appellani. 

Baiao  NulUl  Chunder  Sen  for  Respondeni. 

Aifalis  not  bound  to  iil«  dskhilM  in  order  to  citab- 
Ui  tliE  presumption  allowed  by  Act  X.  ol  iSSSt  *■  4> 
if  ht  can  esttblnh   it   by   other   goad 


Kemp.  J. — Tmi  poini  taken  in  special 
Vpeal  is  that  the  Lower  Appellate  Court 
b  wrong  in  law  in  using  the  chit  of  1157 
*»  evidence  of  twenty  years'  uniform  pay- 
nenL  of  rent.  The  suit  was  for  enhance- 
ntm  of  real,  and  the  defendant  pleaded  the 
(ireiDmpiion  under  section  4.  He  stated 
thii  1  uniform  jumma  had. been  paid  by 
lor  a  very  long  period,  but  that  the  daktailas 


which  he  could  have  produced  in  support  of 
that  plea  had  been  destroyed  by  fire,  and  he 
e:iamined  witnesses  Co  prove  that  his  house 
had  been  burnt  down.  The  defendant,  there- 
fore, relied  upon  a  chit  of  the  year  1257. 
This  chit  has  bi:en  found  by  both  the  lower 
Courts  to  be  proved,  and  it  is  admitted  by 
amlas  of  the  zemindar  who  havf  been 
examined  in  this  case.  The  chit  shows 
jumma  paid  for  the  year  1257  to  be 
40-13-5,  w;hich  is  the  same  jumma  as 
that  mentioned  in  the  notice  of  the  plaintiff 
in  [277  From  ihis  chii  both  the  Courts 
below  have  inferred  that  the  defendant  has 
established  the  presumption  of  law  under 
section  4.  and  both  Courts  say  that  the 
plaintiff  has  not  been  able  10  rebut  that  pre- 
sumption;  that  the  plaintiff  does  not  say  nor 
does  he  try  to  make  out  that  there  has  been 
any  variaiion  of  the  ilefeniiant's  rent,  but 
that  the  plaimiff  tried  to  show  that  the 
defendant's  tenure  commenced  subsequently 
to  the  permanent  settlement ;  and  it  does  not 
appear  Irom  the  decisions  of  both  Courts 
that  the  plaintiff  did,  in  rebuttal  of  the  pre- 
sumption which  the  Court  found  arose  in 
the  case,  say  that  the  rates  had  varied  within 
twenty  years  prior  10  suit.  What  the  plaint- 
iff said  was  that  the  tenure  was  created 
subsequently  to  the  permanent  settlement. 
There  is  a  case  in  Volume  XIX..  Weekly 
Reporter,  p.  205 — Ram  Bhurosee  Singh  vs. 
Syud  Mahomed  Ashguree  Khan— in  which 
ruled  thai  there  being  a  "chit"  of 
in  one  case  showing  what  the  rates 
in  that  year,  and  there  being  no  evi- 
dence to  prove  that  the  land  had  not  been 
held  at  a  uniform  rate,  the  presumption  under 
section  4  arose.  Then  in  Volume  V.«  there 
Is  also  a  case  in  which  it  has  been  decided 
thaf,  generally  speaking,  a  ryot  should  pro- 
duce dakhilasor  other  good  and  independent 
evidence,  and  the  Zilla  Judge  in  that  case 
had  relied  upon  the  evidence  of  the  defend- 
ant. The  Court  observed  that  in  special 
appeal  they  could  not  interfere  with  the 
Judge's  finding  if  he  had  chosen  to  rely  upon 
t^at  evidence,  as  it  could  not  be  said  that  it 
was  not  admissible  evidence,  but  that,  gene- 
rally speaking,  the  ryot  should  prove  such 
payments  by  dakhiUs  or  other  good  inde- 
pendent evidence.  There  has  been  in  this 
case  good  independent  evidence,  and  as  the 
law  docs  not  lay  down  that  the  lyot  is  bound 
to  file  dakhilas  to  establish  the  presumption 
under  section  4,  the  special  appeal  mnst^be 
dismissed  with  cos^s. 


■Act  X.  Rulings,  p.  Sg. 


404 


Chil 


THB  WIBKLV   UPOKTBft.  Rultngt.  [Vol.  XXti 


The  27th  March  1874. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover,< 

Judges, 

Abatement  of  Rent— RyoU'  Rir hts— DiluTion— 
*  Act  VIII.  (B.C.)  of  1869,  s.  x8. 

Case  No.  737  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Kungpore,  dated 
the  24th  December  i8j2,  affirming  a  deci- 
sion of  the  Moonsiff  of  Badeakhatly,  dated 
the  30th  September  i8jr. 

Babun  Mundle  (Plaintiff),  Appellant^ 

versus 

Shib  Kooxnaree  Burmonee  (Defendant), 

Respondent, 

Baboo  Jssur  Chunder  Chuckerbuity  for 

Appellant. 

Baboo  Ashootosh  Dhur  for  Respondent. 

A  ryot  cannot  sue  for  abatement  of  rent,  simply 
because  the  lands  which  he  holds  are  rated  higher  than 
those  of  the  same  description  and  with  similar  advan* 
tages  held  by  ryots  of  the  same  class  in  the  vicinity. 

Act  VII L  (B.C.)  of  1^69,  s.  18,  refers  to  an  alteration 
of  area,  owing  to  a  portion  of  the  land  haying  gone  away 
by  diluvion  or  otherwise,  not  to  some  difference  in  the 
length  of  the  measuring  pole  in  use  at  different  periods. 

Glover^  J, — Two  objections  are  taken  in 
this  special  appeal :  /j/,  that  the  Subordinate 
Judge  has  not  considered  the  objection  of 
the  plaintiff  that  the  land  which  he  held  was 
land  of  a  description  for  which  ryots  of  the 
same  class  and  with  similar  advantages  in 
the  vicinity  paid  less  than  himself ;  and,  2ndly, 
that  he  has  decided  the  question  of  area 
without  taking  into  consideration  ^he 
kanoongoe  papers  which  were  produced  from 
proper  custody,  and  were  good  evidence  in 
the  case. 

The  first  objection  is  not  sustainable  under 
the  Rent  Law,  and  section  1 8  does  not  allow 
it  as  one  of  the  grounds  on  which  a  ryot  can 
claim  an  abatement.  A  ryot  can  claim 
abatement  pn  two  grounds :  ist^  that  the  ar^ 
of  the  land  which  he  holds  has  been 
diminished  by  diluvion  or  otherwise ;  and,  2nd, 
that  the  value  of  the  produce,  or  the  pro- 
ductive powers  of  the  land,  have  been 
decreased  by  some  cause  beyond  his,  the 
ryot's  power.  He  has  not  got  the  privilege 
of  suing  for  abatement,  simply  because  the 
lands  which  he  holds  may  be  rated  higher 
than  those  of  the  same  description  and  with 
similar  advantages  held  by  ryots  of  the  same 
class  in  the  vicinity. 


Then,  as  to  the  kanoongoe  papers,  1 
by  no  means  certain  that  the  (}oort 
has  not  considered  them ;  bat,  supposing 
it  has   not  done  so,   it   would  be 
for  us  to  remand  the  case  on  that  act 
because  it  is  clear  that  these  papers 
have  had  no  effect  upon  the  point  which 
been  decided.     For  it  cannot  be  said 
because  of  some  difference  in  the  length 
the  measuring  pole  in  use  at  different  pera 
the  area  of  the  land  in  the  sense  of 
section    has  been   altered.       The  land 
exactly  as  it  was  before  and  within  the 
boundaries.   What  we  understand  the  tn< 
ing  of  section  1 8  to  be  as  regards  dimini 
of  area  is  that,  when  the  land  is  not  as  it 
before,  and  when  a  portion  of  it  has 
away  by  diluvion  or  otherwise,   abatemi 
may  be  claimed.     But  here  the  only  qa< 
is    whether    the  land  within   certain 
boundaries  is  to  be  called  so  many  be< 
or  so  many  cottahs.    The  contract  bet 
the  zemindar  and  the  ryot  was  not  chanj 
and  the  latter  agreed  to  hold  a  plot  of 
within    certain    boundaries    irrespective 
area. 

We  therefore  dismiss  the  special  a] 
with  costs. 


The  30th  March  1874. 

Present  : 

The  Hon'ble  E.  G.  Birch,  Judge. 

Damage— Nuisance^RiC^ht  of  ActioB. 

Case  No.  1204  of  1873. 

Special  Appeal  from  a    decision  fiassei  I,  - 
the    Additional    Subordinate    Judge    of 
Sarun,    dated    the    12th     March    iSyj, 
reversing    a     decision     of  the    Moemsif^' 
of  Chuprahy   dated  the  23rd  September 
1871, 
Ajoodhya  Misser  (Plaintiff),  Appellant,     • 

versus 

Burn  Dutt  Pandah  (Defendant),  Resfiondenf. 

Mr,  R.  E.  Tutiidale  for  Appellant. 

Baboo  Judoonath  Sahoy  for  Respondent 


A  suit,  in  which  the  cause  of  action  was  that 
had  opened  a  new  drain  abutting  on  plaintiff's  boa^ 
and  thereby  created  a  nuisance  on  plaintiff's  I?**^* 
and  did  damage  by  undermining  his  wall,  havinfheeo 
dismissed  by  the  Lower  Appellate  Court,  on  the  V^^^^ 
that  no  suit  would  lie,  if  a  man  cut  a  drain  from  bia 
house  into  a  public  lane  :  •    •-  v  ^ 

HxLD  that  the  question  was  whether  plaintiff  bad 
sustained  the  damage  alleged,  and  he  was  entitled  to  a 
finding  as  to  whether  he  had  proved  his  case. 


s  Moonsiff's  order .  and  dismissed  the 
it,  simply  on  the  ground  that  in  his 
inioQ  no  suit  will  lie  if  a  man  cuts  a  drain  t 
»m  his  house  into  a  lane  used  by  the 
iblic.  I  gather  from  the  Subordinate 
dge's  judgment  that  he  has  not  gone  into 
t  evidence  at  all  in  this  case,  but  has« 
rown  it  out  on  this  preliminary  point ;  at 
J  rate  there  is  nothii^  in  the  decision  of 
e  Subordinate  Judge  to  show  that  he  has 
nsidered  the  evidence. 
The  plaintiff's  cause  of  action  was  that 
e  defendants  had  opened  a  new  drain 
dotting  on  his  (plaintiff's)  house,  which 
fain  created  a  nuisance  as  to  his  premises, 
|ld  also  did  damage  by  undermining  his  wall. 
It  cannot  be  said  that  if  a  man  by  the  act 
I  another  sustains  any  special  damage  or 
icoQvenience  in  the  way  of  nuisance,  he  is 
I  be  deprived  of  any  remedy  in  the  Civil 
jSourt.  The  question  to  be  determined  is 
Aether  the  plaintiff  has  sustained  the  special 
pmage  which  he  alleges.  Whether  the 
fidence  on  the  record  is  sufficient  to 
Vtabllsh  this  point  or  not,  it  is  not  for  me 
^  say.  But  it  is  quite  clear  that  the  plaintiff 
leuiUled  to  a  Ending  from  the  Subordinate 
[adge  as  to  whether  he  has  proved  the  case 
let  up  or  not,  and  whether  on  the  evidence 
lie  is  entitled  to  the  relief  prayed  for. 

The  case  must  accordingly  be  remanded 
to  the  Lower  Appellate  Court  for  re-trial. 
Costs  (hereby  assessed  at  Rs.  x6)  will  abide 
the  result. 


The  30th  March  1874. 

Preuni : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Miscondnct  of  Employe— Right  to  Wages— 
Admission  by  dismissed  Manager. 

Riference  to  the  High  Court  by  the  Moonsiff 
exercising  the  powers  0/  a  Judge  of  the 
Small  Cause  Court  at  Raneegunge,  dated 
the  28th  January  18^4. 

Kalee  Churn  Rawanee,  Plaintiff y 

versus 

The  Bengal  Coal  Company,  represented  by 
their  General  Manager,  Mr.  N.  Kenny, 
Defendant. 

A  finding  of  fact  that  an  employe  is  entitled  to  his 
^ges  notwithstanding  subsequent  nnisconduct,  is  not 
nffong  in  law. 
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is  dismissed,  whether  the  dismissal  is  or  is  not  upon 
such  a  notice  as  the  manager  has  a  right  to  demand. 

Case, — Plaintiff  sues  the  defendants,  the 
Bengal  Coal  Company,  for  recovery  of  wages 
for  October  and  haff  the  month  of  November 
last  at  the  rate  of  Rs.  5  per  month.  It 
is  stated  by  him  that  he  used  to  serve  the 
Company  as  their  chaprassie,  and  did  serve 
them  till  15th  November  last,  and  that,  on  the 
i6th  November,  Mr.  N.  Kenny,  their  general 
manager,  sent  him  to  the  Criminal  Court 
at  Raneegunge  on  a  charge  of  theft  of  coal, 
where  he  was  sentenced  10  suffer  one  month's 
imprisonment,  and  that  after  the  expiration 
of  that  term  he  went  to  Mr.  Kenny  to  clainl 
his  salary  for  October  and  fifteen  days  of 
November  last  due  to  him,  which  was  refused 
to  be  paid  to  him,  whereupon  he  brought  this 
suit. 

The  Bengal  Coal  Company  are  sued  by 
representing  their  general  manager,  Mr. 
Kenny. 

To  prove  the  claim,  plaintiff  solely  depend- 
ed upon  the  evidence  of  Mr.  Kenny,  who 
having  appeared  admitted  the  claim  and  said 
that  he  ordered  the  naib  of  the  Company  to 
pay  the  plaintiff's  claim  into  Court. 

But,  on  the  other  hand,  Mr.  S.  Pell,  as 
general  manager  of  the  Company,  appeared 
by  pleader,  and  says  by  filing  a  written  state- 
ment (which  he  is  not  bound  to  file  in  a 
Small  Cause  Court  suit)  that  he  is  the  mana- 
ger, and  that  plaintiff  cannot  claim  his  salary, 
inasmuch  as  he  forfeited  it  owing  to  his  mis- 
I  conduct.  Mr.  Pell  does  not  deny  that  plaint- 
iff used  to  serve  on  a  salary  of  R5.  5  per 
month,  nor  does  he  deny  that  plaintiff's 
salary  for  October  and  fifteen  days  of  Novem- 
bw  last  are  due.  What  he  states  is  that 
plaintiff  cannot  claim  salary  when  he  was 
found  guilty  of  stealing  the  Company's  pro- 
perty. 

The  point  to  be  tried  in  the  case  is  whe- 
ther plaintiff  is  entitled  to  recover  his  salary 
or  not. 

It  is  a  matter  of  astonishment  that  one 
manager  of  the  Company,  viz.,  Mr.  Kenny, 
admits  the  claim  of  plaintiff  and  says  to  the 
Court  that  he  ought  to  be  paid,  inasmuch 
as  theft  by  plaintiff  was  a  separate  charge 
wholly  unconcerned  with  the  claim  for  salary, 
whereas  the  other  manager,  Mr.  Pell,  urges 
before  the  Court  that  plaintiff  is  not  entitled  to 
his  salary.  I  am  rather  in  a  difficult  position  to 
try  this  case.  It  appears  from  Mr.  Kenny's 
evidence  that  the  Hon'ble  Mr.  T.  M.  Robin- 
'son,  the  managing  director  of  the  Bengal 
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Coal  Company,  has  dismissed  him  in  this 
month  of  January.  It  does  not  appear  from 
his  deposition  on  what  grounds  Mr.  Robin- 
son dismissed  him.  He  says  that  he  is  yet 
the  manager  of  the  Bengal  Coal  Company 
under  his  letter  of  appointment  of  iSth 
Augus^  1873  (Exhibit  B),  when  Mr.  Robin- 
son under  the  terms  of  that  letter  has  not 
given  him  three  months'  notice  to  retire. 

The  question  now  is  whether,  under  the 
circumstances  as  stated  by  Mr.  Kenny,  his 
admission  can  bind  the  Company  to  pay 
plaintiff's  debt  or  not.  In  order  to  decide 
this  question,  the  terms  of  the  letter  of 
appointment  should  be  referred  to  as  well 
as  Mr.  Kenny's  evidence  on  oath.  The 
letter  of  appointment  of  i8th  August  1873 
(Exhibit  B)  filed  by  Mr.  Kenny  is  to  this  effect : 
••The  engagement  to  commence  from  the 
"1st  instant,  and  to  be  terminable  by  the 
"  Company  giving  you  three  months'  notice, 
"or  by  your  giving  the  Company  six  months' 
"notice." 

Now  the  evidence  which  Mr.  Kenny  gives 
is  this :  "  I  am  now  the  manager  of  the 
"  Bengal  Coal  Company  according  to  my 
**  letter  of  appointment  of  iSlh  August  1873 
"  (Exhibit  B).  The  managing  director,  Mr. 
'*  Robinson,  has  sent  up  Mr.  Pell  to  act  in 
"  my  place  as  manager  without  giving  me 
"  any  notice  under  the  letter  of  appointment. 
**  I  have  not  given  over  charge  to  him  as 
"yet,  and  I  declined  doing  so,  so  long  as  my 
"  commission  on  the  present  half-year  is  not 
"  settled.  Under  the  letter  of  appointment 
"  Mr.  Robinson  at  least  should  give  me 
*'  notice,  that  is,  three  months'  notice,  before 
"  he  dispenses  with  my  services.  Within 
"  the  present  month  of  January,  Mr.  Robin- 
"son  wrote  to  me  a  letter  stating  that  *jhe 
**  Board  has  dismissed  you  and  appointed 
"  one  Mr.  Pell  as  general  manager  in  your 
**  place,  so  that  you  will  make  over  charge 
*'  to  him.'  I  do  not  remember  the  date  of 
"  the  letter,  but  it  was  in  the  beginning  of 
'*  this  month  of  January  that  I  received  it. 
**  I  did  not  receive  any  other  notice  than 
"the  one  I  mentioned,  and.  since  that  i 
*'  received  several  other  notices  to  the  same 
"  effect,  but  previous  to  that  1  did  not  receive 
"  any  other  notice  at  all.  The  assistants  and 
"  servants  generally  of  the  Bengal  Coal 
"  Company  have  all  orders  to  obey  Mr.  Pell 
"  as  general  manager,  and  not  me." 

If  Mr.  Kenny  be  believed,  and  if  the 
letter  of  appointment  be  genuine,  which  I 
have  no  doubt  that  it  is  .when  it  is  attested 
by  Mr.  Kenny  on  oath,  then  I  think  that 
^Ir.  Kegny  is  yet  the  manager  of  the  Com- 


pany  under   that  letter  of  appointment,  2 
his  services  are  dispensed  with  at  the  opdoa 
of  the  Company,  for  the  Company  under  ii« 
jerms  of  that  letter  should  give  him  three 
months'  notice  before  they  dispense  vith  fail  | 
services.     But   if   he   is   dismissed  for  aof  i 
general  misbehaviour  on  his  part,  then  i:  ii 
a  matter  of  doubt  whether  the  terms  of  tbe  \ 
better  of  appointment  should  take  effect  or 
not,  for  in  such  a  case  the  Company  caooat! 
at  all  keep  Mr.  Kegny  in  their  sefvice  tol 
the   detriment  of   their   own  business.    Al 
least  some  of  these  questions  were  decidei' 
in    the    case    of  P.    F.    Hughes  vs,    T)» 
Secretary    of   Slate   for   India   in    Cotnidli 
Volume  VII.  Bengal  Law  Reports,  p.  681 
Now  I  find  that  not  a  single  staiemeot  if 
made  by  Mr.  Pell  in  his  written  statement » 
to  whether  Mr.  Kenny  is  dismissed  for  mi^ 
behaviour ;  and  further,  I  find  that  the  manna  \ 
in  which  Mr.  Kenny  argues  shows  that  hi* 
services  are  dispensed  with  at  the  option  of 
the  Company,  for  if  it  were  otherwise  Ik 
should  have  expressed  before  me  that  fict 
and  should  not  have  urged  that  he  is  entitled 
to  a  notice,  vi'z.j  three  months*  notice  from  tbe 
Company,   before    they    dispense  with  ba 
services.     It  does  not  appear,  therefore,  thai , 
he  is  dismissed  for  misbehaviour.    If  that  tt" 
so,  then  I  think  under  the  letter  of  appoini^' 
ment  it  is  optional  to  the  Company  10  di^■ 
pensc   with   the  services  of    Mr.  Kenny  rf 
their  pleasure  provided  the  Company  gi«J  ^ 
him  three  months'  notice  to  retire.    On  iIk 
other  hand,   there   is   also  a   correspondiof 
obligation  on  Mr.  Kenny  to  leave  thescmcc 
at    his    pleasure    after    giving    six  motfks    i 
notice  to  the  Company.     It  must  be  nadcr-  | 
stood  here  that  this  opinion   which  I  law  j 
given  should  not  bind  either  the  CompMjor  ! 
Mr.  Kenny  at  all,  inasmuch  as  I  amobil|«J 
to  give  this  opinion  for  the  purposes  of  tnis 
suit,    viz. J    for    this    purpose    whether  Mr. 
Kenny's   admission   can   entitle  plaintifi  to 
have    a   decree    of    his    claim    against  ihe 
Company.    Now,  when  I  find  that  ^Ir.  Kcoaf 
is  yet  the  manager,  I  think    his  admi^on  ! 
should  bind  the  Company. 

Irrespective  of  this  question,  if  Mr.  Pells 
objection  that  plaintiff's  salary  is  liable  to 
forfeiture  on  account  of  his  miscondoctbc 
taken  into  consideration,  taking  him  to  be  the 
present  manager  of  the  Bengal  CoalCbfl- 
pany,  then  I  think  plaintiff  is  entitled  to  get 
his  salary.  It  is  not  denied  by  the  CompajJ. 
represented  either  by  Mr.  Pell  or  br  M|' 
Kenny,  that  plaintiff  was  charged  T^riihlKtt 
on  the  1 6th  November  last.  Hence  any 
salarv   due    to    him   previous  to  that  iiB» 
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loutd,  I  think,  be  paid  to  him.  Mr.  Pell  is 
■oand  lo  raise  ihac  objeciion  under  the 
leneral  law  which  guides  boih  the  master 
>nd  the  servant ;  and  1  entcrlain  great  doubts 
bout  the  matter  whether  the  subsequent' 
Disconduct  of  a  servant  car.  make  him  liable 
6  forfeiture  of  his  previous  salary.  But 
vhen  plaintiff  is  alteiidy  punislied  for  the 
)Sence  of  theft  which  be  committed,  I  Ihinkr 
hough  1  am  not  positively  certain,  plaintiR 
s  equitably  entitled  io,gec  his  salary  which 
vas  due  to  him  previous  lo  the  commission 
3f  '.he  offence.  Seeing  all  the  circumstances 
ii  this  case,  I  order  that  plaintiff  is  entitled 
lo  a  decree  with  costs,  contingent  upon  the 
orders  ol  tlie  Hon'ble  High  Court,  The 
gum  so  adjudged  shall  be  paid  by  the  defend- 
KDE  Company  with  interest  at  6  per  cent 
per  year  from  date  of  decree  to  date  of  pay- 

Ihe    question    upon    which  I    solicit  the 
lion'ble    High  Court's   opinion  is    whether 
plamiitf  is  entitled  lo  get  his  salary, dv/s.,  his 
pievioKS    salary,    oiving    to    his   subseqi 
misconduct. 

Tht  judgment  of  ihe   High    Court 
delivered  as  folloit's  by — 

Markliy,  7-— The  Small  Cause  Court 
Juilge  having  found  as  a  matter  of  fact  that 
the  plaintiff  is  entitled  to  his  salary,  notwith- 
standing his  subsequent  misconduct,  we 
cannot  say,  as  a  maiter  of  law,  that  this 
finding  is  wrong.  At  the  same  time,  if  the 
Small  Cause  Court  Judge's  finding  is  based 
npon  the  view  which  he  has  taken  of  Mr. 
Kenny's  position,  we  consider  that  this  view  is 
wiong.  Mr.  Kenny's  authority  to  make  any 
admission  which  could  be  binding  on  the  Com- 
pany was  withdrawn  when  he  was  dismissed, 
whether  that  dismissal  was  or  was  not  upon 
SQch  a  notice  as  Mr.  Kenny  had  a  right  to 
demand. 


Soonder  Narain  Pandah  (Plaintiff), 
Appellant,  • 


The 


3i£t  March  1874. 
Present : 


The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Miitf  r.  Judges. 

Plaint — Written  Statement — Issues. 

Case  No.  2135  of  1873. 

Spicial  Appeal  from  a  decision  passed  by 
Ihe  Judge  of  Midnapare,  dated  the  23rd 
Jane  18^3,  affirming  a  decision  of  the 
Moonsi^  of  JSimat,  dated  the  <)th  March 
'S73. 


Shaikh  Namdar  (one  of  the  Defendants), 
Jifspondent. 

Baboos   Hash   Beharee    Ghost   and  Juggiit 
Chunder  'Banerjee  for  Appellant. 

Baboo   Tarueknath  Sen  for  Respondent. 

A  defendant  1;  not  ptfcludcd  from  setting  up  a 
defence  which  does  not  appear  in  his  written  statement 
where  the  plaint  does  not  set  tocth  the  true  facts. 

Markby,  J. — The  ground  of  the  plaintiffa 
suit  in  this  case,  as  stated  by  the  Court  of 
first  instance,  is  that  the  first  defendant  mort- 
gaged the  land  claimed  to  him  in  Bhadro 
1273  for  a  term  of  ten  years,  and  that  whilst 
the  plaintiff  ploughed  the  land  in  dispute 
together  with  other  lands  in  AsSar  1274,  the 
defendant  No.  2,  in  collusion  with  the  defend- 
ant No.  I,  forcibly  sowed  it  with  paddy,  and 
then  reaped  the  harvest,  and  so  the  plaintiff 
was  deprived  of  the  land  in  question.  The 
defendant  No.  1  did  not  lake  any  part  in  this 
suit.  But  the  defendant  No.  2  denied  that 
the  land  which  was  mortgaged  to  the  plaint- 
iff covers  the  land  which  is  now  claimed  by 
him.  The  issues  raised  were  whether  the 
deed  of  mortgage  (that  is,  the  mortgage  to 
the  plaintiff)  was  genuine;  if  it  be  so,  was 
the  plaintiff  entitled  to  recover  possession  of 
the  land  claimed  ;  and  whether  the  plaintiff 
was  dispossessed  of  the  land ;  if  so,  what 
damages  he  is  entitled  to?  Now  the  first 
Court  found  (and  that  finding  is  confirmed 
by  the  Court  of  Appeal)  that  the  fctnd  was 
originally  mortgaged  to  the  defendant  No.  2 
prior  to  any  mortgage  10  the  plaintiff;  and 
Ih&t  this  defendant  was  in  possession  of  it 
until  the  month  of  Magh  1273.  The  Court 
then  goes  on  to  say  :  "  But  as  the  debt  dne 
"  to  the  defendant  No.  2  was  not  liquidated  by 
"that  time,  the  mortgagors  made  a  settlement 
"with  him  in  the  month  of  Bysack  of  that 
"  year  to  the  effect  iha(  he,  the  mortgagee, 
»"  should  continue  in  possession  as  before  until 
"the  debt  is  satisfied."  Subsequent  to  that 
the  mortgage  to  the  plaintiff  was  made ;  and 
the  Court  also  found  that  the  defendant  No.  3 
has  been  continuously  in  possession  ever 
since  ;  therefore  negativing  that  part  of  the 
plaintiff's  allegation  which  states  that  he  bad 
been  in  possession  and  then  forcibly  dis- 
possessed. 

It  is,  therefore,  in  effect  found  that*  the  ■" 
plaintiff  obtained  his  mortgage  at  the  tiiye 
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when  there  was  a  valid  and  subsisting  mort- 
gage to  the  defendant  No.  a ;  and  it  appears 
to  us  that  upon  that  finding  the  suit  was 
rightly  dismissed  without  going  any  further, 
unless  the  plaintiff  could  show  that  the  mort- 
gage to  the  defendant,  ^hich  was  a  valid 
mortgage,  had  been  satisfied  ;  and  this  not 
having  been  done,  the  plaintiff  would  not 
be  entitled  to  recover  the  property  under  his 
mortgage. 

The  only  question  that  could  be  raised,  and 
has  been  raised  in  this  appeal,  is  whether  or 
no  the  parties  were  in  any  way  injured  by 
the  mode  in  which  the  facts  were  investigated 
in  the  Court  below.     Now,  of  course,  if  the 
matter  was  so  conducted  that  the  plaintiff  had 
no  opportunity  of  giving  his  evidence  upon 
the  point  whether  or  no  the  defendant's  mort- 
gage was  in  existence,  that  would  no  doubt 
be  a  good  ground  of  special  appeal.     But  we 
think  it  is  clear  from  the  passage  which  has 
been  read  to  us  from  the  judgment  of  the 
Court  below  that  it  was  a*  matter  of  discus- 
sion before  the  Moonsiff  as  to  what  was  the 
real  meaning  of  the  second  issue,   that  is, 
whether  the  terms  of  it  were  wide  enough 
to  cover  this  question.    Then  we  must  pre- 
sume upon  that  that  the   Moonsiff  thought 
that  this  point  was  properly  in  issue,  because 
he  went  on  to  decide  it.     Then  when  the 
parties  got  into  the  Court  of  Appeal,  they  did 
not  complain  that  they  had  no  opportunity  of 
giving  their  evidence  ;  all  that  they  said  was 
that  the  point  now  raised  did  not  appear  in 
the    written    statement.     Now    the    written 
statement  is  not  conclusive  upon  this  matter. 
Under  the  law  the  Court  is  to  enquire  and 
ascertain  upon  what  points  the  parties  are  at 
issue.     The  Moonsiff  himself  has  pointed  out 
that  it  is   quite   possible   that  this  defeiv:e 
should  not  have  been  set  forth  in  the  written 
statement,  because  the  plaintiff  had  not  set 
out  the  true  facts  in  his  plaint ;  he  had  wholly 
ignored   the  fact   of   there   being   any  title 
whatsoever  on  the  part  of  the  defendant  No.  2. 
He  merely  set  out  his  own  title,  and  then 
said  that  he  had  got  into  possession  of  the 
property,  and  was  afterwards  dispossessed.    * 
Two  cases  have  been  referred  to,  one  in  the 
nth    Weekly    Reporter,    p.    61,   and    the 
other  in  the  17th  Weekly  Reporter,  p.  361, 
this  case  is  quite  distinguishable  from  either 
of  those  cases.     In  both  those  cases  the  issue 
was  raised  for  the  first  time  in  the  Court  of 
appeal,  and  of  course  the  matter  stood  on  a 
diff«rent  fooling.     The  question  was  raised 
after  all  the  evidence  was  closed,  and  was 
not  raised  in  the  Court  of  first  instance  which. 
generall)« speaking,  is  the  proper  Court  to  try 


all  such  questions  of  fact.     We  think,  there* 
fore,  that  we  ought  to  decide  this  case  qi 
independently  of  either  of  those  two 
i  would  only  say,  with  reference  to  the 
in  the  nth  Weekly  Reporter,  in  which  I 
part  in  the  decision,  that  it  appears  to 
that  every  one  of  these  cases  must  be  di 
upon  its  own  facts  and  circumstances. 
{Question  which  the  Court  of  special  ap] 
has  to  decide  is  whether  or  no  the  p; 
have  been  injured  by^he  course  taken  in 
Court  below.     We  do  not  think  that  it 
intended  in  that  case  to  lav  down  any  sort 
general   rule,   but    we    only  expressed 
opinion  in  that  particular  case  that  no  inju* 
had  been  done  to  the  parties.     That  is 
what  J  say  here. 

For  these  reasons  we  think  that  the  spec 
appeal  must  be  dismissed  with  costs. 


•       The  I  St  April  1874. 

Present  : 

The  Hon'ble  E.  G.  Birch,  Judge, 

Encroachment— ThoroDg^hfare — Spedal 

Damages. 

Case  No.  2252  of  1873. 

Special  Appeal  from   a  decision  passed  h 
the  First  Subordinate  Judge  of  the  24'Per* 
gunnahsy    dated     the     21st    June    /^Jt 
reversing   a    decision    of  the  Moonsif  ^ 
Barasetj  dated  the  gth  September  iS'ji. 

Poorobashi  Pal  and  another  (Defendants), 

Appellants, 

versus 


Bhoobun  Chunder  Dey  (Plaintiff),  Responds 


Baboo  Omur  Nath  Bose  for  Appellants. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondent. 

A  suit  for  damages  was  held  to  be  justified  aKsiiut  a 
defendant  who  encroached  upon  a  puplic  thorou^£|re 
where  such  encroachment  caused  plaintiff  daiDa|>eaBd 
inconvenience  beyond,  and  in  excess  of,  what  his  netsh> 
hours  suffered. 

The  Subordinate  Judge  has  found  that  the 
plaintiff  has  sustained  special  damage  and 
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en'ience  by  reason  of  the  defendants' 
bing  uppn  the  public  thoroughfare 
runs  between  their  land  and  the 
's  house.  The  map  shows  the  extent 
encroachment,  which  appears  to  have 
d  so  far  as  to  prevent  the  egress  and 
of  carts  from  and  to  the  roads  run- 
north  and  south  with  which  this  lane 
nnicates.  The  Subordinate  Judge  finds 
_  ily  one  cubit  has  been  left  to  the  plaint- 
(iront  of  his  house,  tit  is  contended  now 
^  first  time  in  special  appeal  that  the 
ha<:  no  right  to  bring  this  suit,  and, 
port  of  this  contention,  reference  is 
10  a  ruling  of  this  Court  reported  in 
445  o^  II  Weekly  Reporter.  It 
iirs  to  me  that  the  circumstances  of 
ygase  and  the  case  before  me  are  very 
knt.  The  Subordinate  Judge  has 
Id  that  the  defendants  are  new  comers; 
Itbe  land  which  they  have  taken  had  an 
wd  upon  it;  and  that  they  have  removed 
nee  from  its  original  site  to  the  middle 
iC  roadway  just  opposite  to  plaintiff's 
thereby  causing  him  particular  incon- 
ce.  The  Subordinate  Judge  has 
ingly  decreed  the  plaintiff's  suit,  and 
ed  that  the  disputed  pathway  must  be 
ed  to  its  original  breadih  by  the  removal 
defendants'  fence.  With  this  finding 
Y  the  facts  of  the  case  I  am  not  prepared 
jy  that  there  is  any  error  in  law  in  the 
dinate  Judge's  decision.  1  understand 
ordinate  Judge  to  have  found  that 
intiff  has  suffered  damage  and  incon- 
ce  beyond,  and  in  excess  of,  what  other 
I  his  neighbours,  have  suffered,  and  this 
_  so,  I  think  that  his  decision  is  correct. 
Mpecial  appeal  is  dismissed  with  costs. 


f 


i  The  2nd  April  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
^         Chunder  Mitler,  Judges, 

pC  of  Civil  Procedure,  s.  246— Want  of  Evi- 
dence—Default by  Claimant 

Case  No.  2413  of  1873. 

Uial  Appeal  from  a  •  decision  passed  by 
^<  Judge  of  Midnapore,  dated  the  2ph 
f^ly  liiJSy  reversing  a  decision  of  the 
Hoomiff  of  that  District,    dated  the   20th 

femunto  Hajrah  (one  of  the  Defendants), 

Appellant, 
.^  versus 

pd  Tajooddeen  and  another  (Plaintiffs), 
Kespondents. 


Baboo  Rash  Beharee  GhOie  for 
Appellant.  * 

Moomhee  Mahomed  Fusufioi 
Respondents. 

Where  the  Court  disallows  a  claim  to  attached  pro- 
perty  by  reason  of  the  claimant  not  having  given  any 
evidence  in  support,  the  order  is  one  under  Act  VIII.  of 
1859,  s.  746. 

If  a  claimant  in  such  a  case  is  not  present  when  it  is 
his  duty  to  appear  and  give  evidence,  the  only  thing  the 
Court  can  do  is  to  make  an  order  under  that  sectioh 
disallowing  his  claim. 

Markby,  J, — In  this  case  the  District 
Judge  appears  to  have  acted  upon  the  deci- 
sion reported  in  the  8th  Bpngal  Law  Reports, 
p.  39.*  But,  since  the  judgment  of  the 
District  Judge  was  given,  that  decision  has 
been  explained  by  Mr.  Justice  Milter  In  a 
case  reported  in  the  20th«' Weekly  Reporter, 
p»  345-  We  are  perfectly  content  to  adopt  the 
reasoning  used  by  Mr.  Justice  Milter  in  that 
case.  We  think  he  rightly  points  out  that 
the  case  in  the  Bengal  Law  Reports  really 
was  not  a  case  in  which  there  was  an  order 
under  section  246  of  the  Civil  Procedure 
Code,  and  that  reading  this  section  in  con- 
nection with  the  Fall  Bench  decision  in  the 
IX  Weekly  Reporter,  Full  Bench  Rulings, 
p.  8,  it  must  be  held  that,  where  the 
Court  disallows  the  claim  by  reason  of  the 
claimant  not.  having  given  any  evidence  in 
support  of  his  claim,  that  is  an  ordejr  undei: 
section  246.  The  only  distinction  that  has 
been  pointed  out  between  that  case  and  this 
is  '^hat  here  the  claimant  was  not  present, 
when  the  order  disallowing  his  claim  was 
passed.  Now,  if  it  was  his  duty  to  appear 
and  give  evidence  in  support  of  his  claim, 
and  he  did  not  do  so,  we  think  that  the  only 
thing  which  the  Court  could  do  was  to  make 
an  order  under  that  section  disallowing  his 
rjaim.  That  is  the  ground  of  the  Full  Bench 
decision.  If  the  claimant  does  not  give  pro- 
per evidence,  then  an  order  is  to  be  made 
against  him  under  section  246.  ^ 

On  this  ground  we  think  that  the  decision 
of  the  District  Judge  is  wrong,  and  must  be 
reversed,  and  the  first  Court's  decision  re- 
stored. The  appellant  is  entitled  to  the  costs 
of  this  appeal  and  of  the  Lower  Appellate 
Court. 


•  16  W.  R.  22. 
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The  and  April  1874. 
Present  : 

The  Hon'ble  W.  Markby  and  E.  G.  Birch^ 

Judges. 
• 
Settlement  Officers — Enhancement  of  Rent 

Case  No.  1563  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore^  dated  the  2*jih 
March  iSyj,  affirming  a  decision  of  the 
Sudder  Moonsiff  of  that  District^  dated 
the  2jth  September  i8y2, 

J.  W.  Led  lie  and  others,  carrying  on  business 
under  the  style  and  title  of  Messrs.  R. 
Watson  &  Co.  (Plaintiffs),  Appellants, 

versus 

Sreemutly  Doorga  Monee  Dossee 
(Defendant),  Respondent. 

Mr,  R,  T,  A I  Ian  and  Baboo  Bhoivanee 
Churn  Dutt  for  Appellants. 

Baboo  Jadub  Chunder  Seal  for  Respondent. 

A  Settlement  Officer  is  bound  to  record  in  the  jumma- 
bundee  the  existing^  rights  of  cultivators,  and  cannot 
impose  an  enhanced  rent  without  notice  on  those  entitled. 
If  he  enters  a  higher  rate  in  spite  of  protest,  such  entry 
does  not  conclude  the  tenant  from  pleading  non-liability. 

Birch,  J. — Both  the  lower  Courts  have 
found  that  Kenaram  had  no  authority  to 
sign  the  jummabundee  on  his  wife's  behalf, 
and  this  is  a  finding  of  fact  not  assailable  in 
special  appeal.  Both  Courts  have  also  found 
that  the  entry  in  the  jummabundee  raised 
the  rdht  from  Rs.  20  to  Rs.  53-9-2. 
These  findings  amount  to  this  that  the  Settle- 
ment Deputy  Collector  arbitrarily  raised^lhe 
rent  of  the  tenant,  although  he  was  not 
authorized  so  to  do,  and  entered  in  the 
jummabundee  this  arbitrary  rate.  A  Settle- 
ment Officer  is  bound  to  record  in  the  jumma- 
bundee the  existing  rights  of  cultivators,  and 
he  cannot  impose  an  enhanced  rent  without 
causing  a  notice  to  be  served  on  those 
entitled  to  notice.  If  he  acts  in  contraventic^n 
of  the  law,  and  enters  in  a  jummabundee  a 
higher  rate  of  rent  than  the  tenant  admits  to 
have  paid  in  previous  years,  and  does  so,  as 
has  been  found  in  this  case,  in  spite  of  a  pro- 
test on  the  part  of  the  tenant,  such  entry 
does  not  conclude  the  tenant  from  showing 
when  he  is  sued  for  rent  that  the  jumma- 
bujidee  does  not  correctly  represent  the  con- 
ditions of  his  tenure,  ajid  that  he  is  not 
Ijable  for  the  rent  therein  recorded,  the  cor- 
rectness 4;  of  which  he   has  never  admitted. 


What  the  Judge  has  substantially  foood  ii 
this,  that  the  Deputy  Collector  had  bo 
to  increase  the  rent  of  the  tenure 
due  notice,  and  that  the  tenant  is  not 
by  the  entry  the  Deputy  Collector  imp 
and  illegally  made  in  the  jummabundee. 
cannot  say  that  the  Judge  in  so  holding 
taken  an  erroneous  view  of  the  law. 

The  special  appeal  must  be  dismissed 
costs. 

Markby,  J. — I  cgncur. 


The  8th  April  1874. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Limitation  —  Execation  —  Act  IX.  of  1871,  Sdj 

II.,  art  167. 

Case  No.  391  of  1S73. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  the  2^-Pergunnahs, 
the  6th  September  iSyj,  affirming  an 
of  the  Second  Subordinate  Judge  e/i 
District,  dated  the  jM  July  iS^j. 

Prokash  Chunder  Lahory  and  othei? 
(Decree-holders),  Appellants, 

versus 

Poorno  Chunder   Roy   and  otbeis 
(Judgment-debtors),  Respondents. 

Mr,  C,  Jackson  and  Baboo  Shusku 
Bhoosun  Dutt  for  Appellants. 


Mr,   R,    T,   Allan  and   Baboos 

Mookerjee    and      Tarucknath    Butt  foi 
Respondents. 

The  term  " Court "  in  Act  IX.  of  1S71,  Sch.H,*^. 
167,  means  the  Court  whose  business  it  is,  eillw  bf 
transfer  or  otherwise,  to  execute  the  decree. 

Jackson,  ^.— This  was  a  case  of  execolioa 
of  a  decree  of  the  Moorshedabad  Court  titD*- 
ferred  by  a  certificate  under  section  184  aw 
the  following  sections  to  the  District  Co^t 
of  the  24-Pergunnahs.  Certain  proceediop 
in  execution  were  taken  in  that  Court  cndiBg 
in  a  sale  of  the  judgment-debtor's  propflty 
on  the  7th  May  1869.  That  sale  was  con- 
firmed on  the  10th  June,  and  the  proceeds » 
the  sale  were  paid  to  the  decree-holder  on  the 
ist  July  1869.     On  the  ist  June  187^^7 
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i  representative  of  tlie  ciecree'holiler 

ID    applicaiion    in    the    Court   ot    the 

Bubordinale  Judge  of  24-Pergunnahs 

.  the   execution,     h  does  not  seem 

r  occorred    to  anybody  for  a   wlioie 

Elhat   this  application  \ns  made  to  a 

p-Court,     but    on    the     isl    July    the 

jer  brought  lo  ihe  notice  of  ilie  Court 

ere   was   a   misia^e.     An  application 

ide  to  the  Judge  of  the  district  on  ibe 

biy  10  remove  the  application,  l)u[  no 

a  made  thereupon,  and  on  the  26tli 

i  application  a'lf  w?'o  was  made  to  the 

[  Judge    for    esecution.     Thereupon 

tied    under   section    zi6,  and 

meni-debtorobjecied,  it  nould  seem, 

ind  of  limitation.     The  Judge  did 

e  ol  the  objection,  but  referred  the 

)n  the  4ih  Sepiember  to  llie 

jBaie    Judge.     No    decision    appearij 

|bcen  come  to,  for  on  the  4th  April 

;  case  was  struck  off  for  default  of 

ree-holder.  I'resli  life  appears  lo  have 

hhised   in[o  him  by  that  striking  off, 

■Ihe  8th  April  he  came  forward  again 

plied  for  a  revival  of  the  case,  and  the 

}  again    pleaded    limitation.     Ihi    liiat 

'^ordinate  Judge  held  that  the  ajiplica- 

i.  barred,  and  that  decision  lias  been 

I  by  the  District  judge.     There  arc 

r  objections  to  the  present  application, 

Dot  it  seems  to  us  that  it  is  unnecessary  to  go 

bevoDd  the  single  one  that  ihe  application  is 

out  of  lime.     This  case  must  be  disposed  of 

under  Act  IX.  of  1S71,  and  by  the   167th 

dsuse  of  the  second  Schedule  of  that  .'\ct  it 

is  clear   that    ihc   period    of    limitation    for 

eiecQiion  of    a  decree  not   provided   tor  is 

thtL'e  years,  which  period  begins  to  rule  in 

[ha  case  from  the  date  of  applying  to  the 

Coutl  to  enforce  or  keep  in  force  the  decree 

ot  order.     Now  the  objection  of  limitation  as 

raised  in  this  matter  was  not  then  decided 

'npon  the  application  of  the  23nd  July  1872, 

i'Snd  we  must  therefore  deal  wiih  ii  as  it  we 

|*we  in  fact  deciding  upon  that  application. 

I'it  is  clear  that  mote  than  three  years  had 

'■•lipsed  from    the   date  .of  applying  to  the 

j'Caut  to  enforce  the  decree.     The  ■'  Conn" 

Wtarly  means  the  Court  whose  business  it 

•»i  either  by  transfer  or  otherwise,  to  execute 

IB  decree,  '  It  could  not  ceriainlv  be  meant 

Mliie  decree-holder  should  be  at  liberty  10 

|>plyioany  Court  he  thought  fii.  and  this 

Wcuiion  could  not  be  applied   for  in  the 

Imiri   of  the  Subordinate  Judge  or  in  any 

!oufi  in  i4-rergunnahs  other  than  the  Court 


and  could  not  be  afterwards  revived.  We 
think  the  special  appeal  therefore  fails,  and 
•must  be  dismissed  with  costs — 4  gold  mohurs. 


The  Sih  April  1874. 

Pristiii  : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  fudgts. 

Privy  Council  Appeal — Costs — Interest. 

Case  Xo.  17S  of  1873. 

Mhcdlnmaus  Appeal  from  an  ordir  p.mcd 
by  the  Offici.Uins  Subordinate  Judge  of 
Afoorsliediibad,  daled  the  lylh  February 
1S73- 

Nil  Madhiib  Dofs  (Decree-holder), 
Appellant, 


ISissumbhiir  Doss  and  others  [Judgment- 
deblors),  Re%pQnd<»li. 

Baboo   Ka-Jiec  Kant  Sen  for  Appulklnt. 

No  one  for  Respondents. 

Where  an  order  of  Council  m  Fn|;lani!  aivaided  cosi 
icurreJ  In  \\m  country,  incluillni;  rhartjes  for  (ransl; 
on  and  prlntin);.   HELD  that  [he  cu3t5  should  carr 


Jackson,  J.— Wk  think  the  matter  is 
quite  clear.  The  costs  taxed  by  (he  Regis- 
trar in  Knglaiiil  are  evidently  costs  incurred 
in  England,  which  are  incurred  in  English 
currency ;  and  manifestly  the  order  in  Council 
ijiat  the  appellant  should  recover  from  the 
respondent  the  cgwa  of  llie  proceedings  in 
the  Court  below  has  reference  to  llie  c05ls 
incurred  in  ihis  counlrv,  which  would  include 
ihe  costs  for  translating  and  priming  the 
records  previous  to  their  despatch  in 
England.  \Vc  think  these  costs  should 
carry  interest  at  6  per  cent,  per  annum.  We 
make  no  order  as  to  interest  on  costs  taxed 


Ther 


1  be  no  order  as  to  coslb  in  this 
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Therefore  that  case  proceeded  upon  a  dif- 
ferent grdhnd.  This  suit  is  cognizable  by 
the  Small  Cause  Court  as  a  suit  to  recover 

personal    property,     and     therefore     under  I  the   plaintiffs   to   prove  that   they,  or 
section  27,  Act  XXIII  of  1861,  we  have  nol  mother  Bejan  Bibee,  had  exercised 


purchaser  from  Annan  Bibee  did  so 
they  beinsT  the  appellants  before  the  Jq^ 
He  then  says  correctly  that   it  lay 


jurisdiction  to  hear  the  special  appeal. 

Th^  appeal  must,  therefore,  be  dismissed 
with  costs. 


The  9th  April   1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Hon'ble  £.  G.  Birch, 
Judge. 

Bvidence  Act  (I.  of  X873),  s.  33— Adinittioiii. 

Case  No.  859  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Officiating  Judge  of  Chittagong, 
dated  the  ist  March  /<?7J,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  ist  October  iSya. 

Soojan  Bibee  and  another  (Plaintiffs), 

AppellaniSj 

versus 

Achmut  Ali  and  others  (Defendants), 
Respondents, 

Baboo  Umbica  Churn  Rose  for  Appellants. 

Baboo    Grish    Chunder   Ghose   for 
Respondents. 

Section  33  of  the  Evidence  Act  does  not  apply  to  the 
deposition  of  a  witness  in  a  former  suit  which  is  sought 
to  be  used  against  him  in  a  subsequent  suit  in  which  he 
is  a  defendant,  not  as  evidence  between  the  patties, 
but  as  an  admission  against  himself. 

Couch,  C,J. — The  Judge  in  his  judgment 
on  the  appeal  says  that  the  plamtiffs  sued 
to  obtain  possession  of  6  kanees  2  cowries 
3  krants  of  land,  being  a  one-third  of  nine 
plots,  and  alleged  that  the  whole  of  the  nine 
plots  belonged  to  their  mother,  Bejan  Bibe«, 
who  died  in 


in  all  the  nine  parcels  at  some  time 
twelve  years  before  the  suit ;   to  prove 
hibbanama  ;  and  to  prove  that  Nnr  Mahi 
<  had  a  good  title  to  the  lands  specified 
and  was  in  possession  of  them  at  the  date^ 
the  hibbanama.     H^  then  states  what 
dence  there  was  for  the  plaintiff,  n 
three  witnesses  and  five  docoments,  aod 
appears  to  consider  that  the  evidence  of 
three  witnesses  was  of  no  value. 

Then  he  says :   "  Taming  now  to 
documents,  the  hibbanama,  or  the 
or   signature  or   execution  thereof,  has 
been   proved   by  any  evidence    what< 
The  fact  that  the  hibbanama  was  theo 
the  former  suit)  used  and  asserted  may 
some  evidence,  but  its  weight  is  very 
and  (hat  the  defendants  in  that  suit  were 
in  privity  with  the  present  defendants, 
were  no  parties  to  the  former  suit. 

Now,  in  this  case,  there  was  in  evid 
a  deposition  made  by  Achmut  Ali  is 
former  suit,  in  which  he  said  that  the  hi 
nama  was  executed,  and  that  Bejan 
was  in  possession  under  it  at  a  time 
is  within  twelve  years  of  the  institattoo  of 
present  suit.  There  was  also  the  bill  of  i 
to  Arman  Bibee  from  Achmut  Ali  in  wM 
the  hibbanama  was  mentioned ;  this  bavi 
been  executed  after  the  death  of  Bgat 
Bibee,  and,  apparently,  being  foonded  apoi 
the  state  of  things  stated  in  it,  viz.,  ^  ^ 
property  had  been  given  to  Bejan  Bibee,  md 
after  her  death  had  descended  to  ibe  two 
sons  and  two  daughters. 

The  deposition  of  Achmut  Ali  was  evidence 
against  himself ;  it  was  also  evidence  ^vtf^ 
Arman  Bibee,  who  claimed  under  bim,  ttd  ^ 
against  the  other  appellant  who  had  ps^ 
chased  from  Arman  Bibee,  and  who  in  iatf 
claimed  under  both.  The  statement  in  tiie 
bill  of  sale  was  also  evidence  against  tbcm, 
because  it  was  the  statement  ^  both  ti^ 
parlies  to  it,  of  Achmut  Ali,  the  seller,  and 


1231;  that  she  received  these 
lands  by  gift  under   an   hibbanama,   dated  j  of  Arman  Bibee,  the   purchaser.    It  ^^ ' 
the  7th  Kartick  12 12,  from  her  husband  Nur    also    be  evidence    against  the  person  »ho 


Mahomed ;  and  that  the  plaintiffs  were  her 
two  daughters,  and  the  defendants  her  two 
sons.  He  states  that  the  defendant  Arman 
Bibee  pleaded  to  the  same  effect  as  another 
defendant  had,  namely,  that  the  hibbanama 
was  a  fraudulent  instrument,  and  that  Bejan 
Bibee  never  held  possession  under  it ;  and  that 
Achmut^Ali  set  up  the  same  defence,  and  a 


purchased  from  her.  The  Judge,  iberefofe, 
when  he  says  that  the  hibr)anama  has  vff- 
been  proved  by  any  evidence,  appears  » 
have  entirely  overlooked  this  part  of  ** 
case,  and  not  to  have  had  present  to  bis 
mind  that  this  deposition  and  the  recital  m 
the  bill  of  sale  were  good  proof  of  the  hibba- 
nama, unless  met  by  evidence  on  ibc  J»(t 
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the  defendant  sufficiently  strong  to  prove 
ttt  what  the  plaintiff  alleged  was  not  the 
le  state  of  things. 

jThe  Judge  then  speaks  of  the  depositions 
|M  this  is  the  only  way  in  which  he  refers 
(Ae  deposition  of  Achmut  Ali)  and  says : 
prhe  other   two  documents,  copies  of  the 
deposition  of  Hydcr  Ali  and  Achmut  Ali, 
Ifiro  persons  on  all  hands  admitted  to  be 
live,  are  wholly  inadmissible,  as  it  is  not 
»wn  that  these  persipns  are  dead  or  can- 
be  found,  or  are  incapable  of  giving 
idence.      Further,  the  depositions  in  ques- 
\Xi  were  not  given  in  proceedings  between 
le  same   parties."     He   appears  to  have 
Tiooked  ihat  section  33  does  not  apply  to 
deposition  of  a  witness  in  a  former  suit 
:n  the  witness  is  himself  a  defendant  in 
subsequent  suit,  and   the  deposition  is 
ight  to  be  used  against  him,  not  as  evidence 
rcn   between    the   parties   one   of    whom 
Ued  him  as  a  witness,  but  as  a  statement 
le   by    him,    which   would    be   evidence 
ttnst  him  whether  he  made  it  as  a  witness 
jon  any  other  occasion.     It  is  used  aprainst 
as  an    admission.     Section  33  has  no 
iHcation  to  such  a  case  as  the  present. 
sections  of  the  Evidence  A61  which  do 
Ay  are  the  sections  relating  to  admissions. 
t    not    considering    the    deposition    of 
;hmQt  Ali  as  an  admission  was  a  mistake, 
to  the  deposition  of  the  other  witness, 
ic  Judge  is  right.     Although  Hyder  Ali  is 
«ad,  this  is  not  a  suit  between  the  same 
Parties,  and  his  evidence  in  the  former  suit 
ilKmld  not  tie  evidence  in  this. 
".   Then  the  Judge  says:     "The  hibbanama 
is  not  proved,  and  I  am  also  of  opinion  that 
^  there  is  no  proof  that  the  plaintiffs  or  their 
**  mother  under  whom  they  claim  were  in 
*  possession  within  twelve  years  before  suit." 
rHere  he   altogether  ignores   the   statement 
l^hich  Achmut  Ali  had  made,  in  which  he 
I  distinctly   said    that    Bejan    Bibee    was    in 
possession  within  twelve  years.     No  doubt 
uis  doing  this  is  explained   by  the  way  in 
^hich  he  overlooked  the  effect  which  ought 
i  to  be  given  to  the  deposition  of  Achmut  Ali. 
He  appears  to  us  to  have  altogether  dis- 
regarded what  was  very  cogent  evidence  in 
we  case,  the  admissions  made  by  the  parties, 
apparently  deliberately,  and  which  were  not 
:   to  he  set  aside  merely  upon  the  suggestion 
;   or  statement  made  by  the  same  persons  that 
I  the  facts  were  different  from   what  on  the 
I   tormer  occasion  they  stated  them  to  be.     It 
I    JJight  have  been  shown,  if  it  were  so,  that 
!    wis  deposition  was  false,  and  that  the  state- 
*«ni  in  the  bill  of  sale  was  false;  but  it 


would  require  strong  evidence  to  prove  that 
what  the  parties  had  deliberately*  asserted 
was  altogether  untrue,  they  alleging  the 
facts  to  be  different  in  order  to  keep  the 
property  which  they  were  in  possession  of. 

We  think  we  ought  not  to  remand  this 
case  to  be  tried  by  another  Judge,  for  the 
evidence  appears  to  be  all  one  way.*  The 
•evidence  of  the  plaintiffs  does  not  appear  to 
have  been  met  by  any  evidence  on  the  part 
of  the  defendants,  and  it  would  be  an  idle 
proceeding  to  send  the  case  down  to  the 
lower  Court  when,  if  it  found  contrary  to 
sucn  evidence  as  this  in  favour  of  the 
defendant,  we  should  have  to  reverse  the 
finding  on  appeal.  The  decree  of  the  Lower 
Appellate  Court  must  be  reversed,  and  the 
decree  of  the*  first  Court,  the  judgment  of 
which  appears  to  be  a  proper  one,  will 
remain.  The  appellant  will  have  the  cost« 
in  this  Court  and  in  the  Lower  Appellate 
Court. 


The  loth  April  1874. 

Present : 

The  Hon'blc  J.  B.  Phear  and  G.  G.  Morris, 

yudges, 

TfBstee— Limitation— Act  XIV.  of  1859,   a.  2. 

Case  No.  1617  of  1873. 

Special  Appeal  /rem  a  decision  passed  by 
the  Judge  of  Bhaugulpore^  dated  the 
yth  June  iSjj,  afjirming  a  decisis  of  the 
Subordinate  Judge  of  that  District,  dated 
the  yth  May  i8yj^ 

Syud  Shah  Alleh  Ahmed  (Defendant), 

Appellanty 

versus 

Mussamut  Bibee  Nuseebun  (Plaintiff), 
Kespondent, 

Mr,    R,    E,  Twiddle    and    Moulvie    Syud 
Murhumut  Hossein  for  Appellant. 

Messrs,  C,  Gregory  and  M.  L,  Sandel  and 
Baboo  Ch  under  Mad  hub  Ghose  for 
Respondent. 

Where  property  is  vested   in  a   person  partly  for 
charitable  purposes  and  partly  for  the  benefit  of  o^ers,    * 
and  he  is  bound  to  use  ft  for  such  purposes  and  not  for  his 
own  advantagfe,  he  is  a  trustee  within  the  meaning^  of 
Act  XIV.  of  1859,  s.  2. 
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Phear,  J. — W^  think  that  the  special 
appellant  is  entitled  to  succeed  on  the  last  of 
his  objections,  namely,  his  objection  to  the 
decree  for  Rs.  12,000  and  odd.  The  Lower 
Appellate  Court  has  not  taken  the  proper' 
course  in  this  case.  Th^  defendant  having 
been  held  bound  to  account,  proper  steps 
ought  •to  have  been  taken  for  the  purpose 
of  taking  that  account  from  the  defendant. 
We  must  reverse  the  decision  and  send  back 
the  case  in  order  that  proper  accounts  may 
be  taken. 

Two  other  objections  were  made,  first, 
that  the  defendant  is  not  properly  a  trustee 
within  the  meaning  of  the  Limitation  Act ; 
and  that  consequently  the  plaintiff's  claim  is 
barred,  or  at  any  rate  it  must  be  limited 
either  to  a  period  of  three  years  or  six  years. 

And  a  case  reported  in  13  Moore's 
Indian  Appeals  has  been  cited  to  us  in 
support  of  this  objection.  But  it  appears  to 
us  that  that  case  is  not  in  point.  There  the 
sebayet  of  a  Hindoo  idol  was  held  not  to  be 
a  trustee  of  the  property.  And  as  far  as 
that  case  goes,  it  merely  affirms  a  doctrine 
which  has  always  been  held  in  this  Court, 
that  an  idol  itself  under  Hindoo  Law  is  a 
person  capable  of  holding  and  enjoying 
property,  and  that  the  sebayet  is  merely  the 
manager  for  the  time  being  of  that  property, 
and  not  the  proprietor.  Here,  however,  it 
would  seem  that  the  defendant  has  neces- 
sarily some  property  in  the  subject  of  suit 
which  is  dedicated  first  to  certain  charitable 
purposes,  and  then  the  remainder  is  to  go  to 
the  plainiifF  and  other  persons.  There  is  no 
other  person  in  whom  the  property  can  reside 
unless  it  be  the  defendant ;  and  he  is  bound 
to  use  such  property  as  he  has  in  it,  not  for 
his  own  advantage,  but  for  the  purposes* of 
carrying  out  the  trusts  of  the  deed  uqder 
which  he  took  it.  He  would  therefore  appear 
to  be  a  trustee  within  the  meaning  of  the 
2nd  section  of  Act  XIV.  of  1859.  Th.en 
that  section  enacts  that  no  suit  against  a 
trustee  in  his  lifetime  shall  be  barred  by 
any  length  of  time.  In  this  view  of  the 
case  both  the  two  first  objections  of  the 
special  appellant  fall  to  the  ground.  The 
plaintiff  is  entitled  to  call  upon  the  defend- 
ant as  a  trustee  for  an  account ;  and  as  it 
does  not  appear  that  any  accounts  have  been 
settled  between  the  trustee  and  the  plaintiff, 
or  any  predecessor  of  the  plaintiff,  the 
account  must  be  taken  from  the  pitriod  men- 
tioned in  the  plaint. 

We  think  the  respondent  must  get  his 
cO^ts  of  this  appeal. 


The  loth  April  1874. 

Present : 

The  Honble  J.  B.  Phear  and  G.  G.  Mori| 

Judges.  '\ 

Maps  or  Evidence  sent  for  by  Conrt    Code  il 
Civil  Procedure,  s.  355. 

Case  NtV  306  of  1873. 

Special  Appeal  from  a  decision  passed  l^ 
the  Judge  of  Shahabad^  dated  the  ik 
October  18 J2,  affirming  a  decision  of  A 
Sudder  Moonsiff  of  A  rrah^  dated  the  2A^ 
July  i8y2, 

Gunpat  Roy  and  others  (Piaintife), 
Appellants^ 

versus 

Ram  Deour  Roy  (one  of  the  Dcfendaataf^ 

Respondent. 

Mr,  M.  Z.  Sandel  for  Appellants. 

Mr,  R.  E,  Twidale  and  Baboo  Mohesk 
Chunder  Chowdhry  for  Respondent. 


When  a  Judge  sends  for  a  map  or  otber 
is  bound  to  record  his  reason  for  doin^  so,  aooordof  H 
the  provisions  of  the  Code  of  Civil  Procedure,  acdlb 
evidence  so  obtained  must  be  taken  and  received  to 
him  in  the  presence  of  the  parties  io  open  Cowt  m 
afterwards  kept  on  the  record.  It  is  not  competeatfc 
him  under  s.  355  merely  of  his  own  diMrretioa  to  sw 
for  a  document  for  personal  inspection  irrespectheof 
the  parties  to  the  suit. 


Phear ^  J, — It  is  with  extreme  regret 
we  feel  ourselves  obliged  to  reverse  tbc 
decision  of  the  Lower  Appellate  Court  and 
to  send  back  his  case  once  more  for  r^tnaL 
The  Judge  says:  '*From  the  Ameen'snap 
'*  prepared  in  1870,  as  well  as  the  map^*D 
•*  by  the  Moonsiff  in  his  local  investigatioi 
"now  under  appeal,  it  is  clear  that  the  laid 
**  in  suit  must  have  been  in  the  bed  of  tiie 
"  Ganges  in  1264  to  1268,  i,  tf.,  that  the  deep 
"  channel  of  the  Ganges  ran  in  that  spot 
"  and  over  the  length  of  that  during  jl»t 
"  period,  and  must  then  have  taken  sometime 
"  to  fill  up." 

This  conclasion  of  fact  is  so  enlirdj 
opposed  to  the  case  of  the  plaiirtiff  »d 
contradictory  to  the  testimony  of  his  wjt- 
nefes  that- the  Judge,  having  once  adopted^ 
had  no  other  alternative  but  to  discredit  die 
plaintiff's  case  altogether  and  ^^s"*^^^ 
suit.  And  this  is  in  effect  the  course  wcb 
the  Judge  has  taken.  But  so  far  M^ 
comprehend  the  reasons  on  which  the  jndp 
arrived  at  this  conclasion  of  fact,  we  ihw* 
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Ciich'haB  been  had  in  ihe  Lower  Appellate 
Jourt  has  been  a  miscarriage.  The  Judge 
ives  hiij  reasons,  to  which  we  just  referred,' 
S  follows  :  — 

'  "  In  ihe  late  ChuUey  Nowringha  and 
'  Bahoorunpare  cases  elaborate  maps  were 
'prepared;  and  for  the  purposes  oi  liiis" 
'suit  the  map  of  Baliooruopore  was  sent 
Ifor  from  the  serishia.it 
IKow  no  ground  is  suggested  to  us  upon 
prch  this  Bahoorunpore  map  could  be 
jghlly  sent  for  by  the  Judge  and  used  as 
ividence  between  the  parties  in  this  case 
■ilhout  their  consent.  The  Judge  his  not, 
u  he  was  bound  under  the  Civil  Procedure 
Code  to  do,  recorded  the  grounds  upon 
which  he  sent  for  this  map.  And  we  have 
DO  means  whatever  of  judging  as  to  its 
relevancy  or  admissibiiiiy  in  this  case.  It  is 
01  course  quite  possible  that  the  map  may 
hive  been  made  on  such  an  autboril)'  and 
miv  have  such  a  character  that  it  can  be 
ngntly  used  as  evidence  between  the  parties 
to  ihis  suit.  But  whether  this  is  so  or  not  we 
ire  unable  to  lorm  any  opinion. 

The  judge  itien  goes  on  to  say  :  '"  I  find 
ihe  map  of  the  Anieen  of  1870,  of  the 
'Mtwnsiff  of  iS/i,  agree  eniiiely  as  to  the 
fcourse  of  the  river-bed  of  1264  to  126S  V.S." 
This  statement  is  not  very  easy  10  be  under- 
ttood,  because  it  is  obvious  tliat  neither  the 
map  of  the  Ameen  which  was  made  in  1S70, 
nor  that  which  was  made  by  ihe  Moonsiff's 
directions  in  1872,  could  afford  evidence  of 
Ihe  course  of  the  river-bed  at  any  lime  be- 
tween the  years  1164  and  1268. 

The  Judge  next  says :  "  On  the  Ameen's 
"  map  of  1S70,  I  have  put  two  lines  in  blue, 
"marked  1844,  1839.  showing  roughly  the 
"  position  of  the  Ganges  at  that  date,  as  also 
"  a  third  blue  line  1164-5,  And  the  fourih 
"  double  blue  line,  the  continuation  of  the 
"Southern  lihagur  or  river-bed  of  1263-4. 
"  Thus  there  are  five  distinct  positions  of  the 
"deep  bed  of  the  Ganges  between  1839 
"  and  i860," 

But  the  Judge  gives  us  no  information  as 
to  the  mode  in  which'he  ascertiined  the 
course  of  the  Ganges  in  these  different  years 
for  the  purpose  oi  setting  it  out  in  bine  lines 
upon  the  Ameen's  map.  It  has  been 
suggested  10  us  as  possible  that  ihe  Judge 
fiy  hi»e  had  before  him  the  survey  maps 
of  those  dates  respectively.  Hut  no  such 
niaiis  appear  upon  the  record,  and  the  judge 
Himself  has  nowhere  given  us  any  means  by 
"iiichwc  could  discover  the  evidence  upon 


Then  he  says :  "  l!y  a  glance  at  the  map," 

by  which   we    suppose  he    means   the  map 

iih  the  course  of  the  river  set  out  in  blue 

les,    "  it    is    apparent    that    the    disputed 

land  is  part  of  the  bed  of  the  river  of  1264 

to  1168.  And  that  therefore  duringltietime 

the  river  ran  in  ihai  course  no  one  could 

have  been  in  possession  as  kashtkar."    But 

in  the  immediately  following  passage  of  the 

judgment  he  says  :  "Between  1844  to  1268 

'■  or    1S60  there   is  no  certainty  where  the 

"  river   was,    e.'tcept  that  it  lay  somewhere 

"  between  those  iwo  lines,  i.e.,  fiver  of  1244 

"  and  river  of  1264  to  1268." 

Tims  iise  ems  that  the  conclusions  of  fact 
at  which  the  ludge  arrived  in  the  form  in 
which  he  has  .expressed  them  in  his  judg- 
ment  had  no  foundation  in  the  evidence 
which  is  on  the  record.  And  even  if  he  is 
tight  in  the  view  which  he  lias  taken  as  to 
the  course  of  the  river  Ganges  in  the  diflerent 
years  mentioned,  it  is  slil!  a  presumption 
merely,  and  a  presumption  which  does  not 
seem  to  arise  naturally  out  of  the  facts,  that 
at  some  time  or  other  between  the  extreme 
dates  the  course  of  the  river  must  have  gone 
over  ihc  poriion  of  the  land  which  the 
plaintiff  claim5.  That  the  Judge  has  been 
influenced  in  regard  to  the  decision  which  he 
has  passed  mainly  by  the  conclusion  of  fact 
at  which  he  has  thus  arrived,  appears  from 
the  next  following  passage  of  his  judgment, 
lie  proceeds  to  say  :  '■  It  is  self-evident, 
'■  therefore,  that  thovigli  plaintiff's  witnesses, 
"  who  include  the  Maharajah's  tehsiidar  for 
"  thirty  years,  a  putwaree,  and  neighbouring 
'■  kasfitkars,  the  evidence  to  the  fact  of 
"  plamtilf's  land  never  having  been  cut  away 
"  must  be  f.ilse,  and  therefore  that  he  cannot 
"  have  been  in  continued  occupancy-right  for 
"  twelve  years  preceding  suit;  and  when  one 
"  finds  that  such  evidence  fails,  I  cannoicon- 
"  sider  it  good  as  evidence  to  dispossession 
"  on  these  grounds  alone.  I  would  now  dis- 
"  miss  plaintiff's  suit,  /j/,  as  his  proof  of 
i'  dispossession  is  not  credible;  Jnd,  as  it  is 
•'  cleat  he  had  no  tenure  for  twelve  years 
•'  preceding  suit  in  the  land  in  suit,  and  thus 
"  his  ground  of  claim  falls  to  the  ground  ;  for, 
"  if  the  evidence  of  his  witnesses  to  those 
"  points  is  proved  unworthy  of  credii,  I  can 
"  see  no  ground  for  believing  them  when  they 
"  stale  that  they  held  ihe  land  in  1276." 

Under  ihesecircumsiances.  we  feel  oursejves 
obliged,  as  we  have  already  staled,  to  reverse 
the  decision  of  the  Lower  Appellate  Court, 
and  10  remand  tlii*  case  to  ihat  i.'ourt  for 
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re-trial.  If  the  Judge  on  re-trial  should  see 
reason  for  Sending  for  any  evidence,  he  will 
record  his  reasons  accordina^to  the  provisions 
of  the  Civil  Procedure  Code.  And  he  will 
bear  in  mind  that  the  evidence  which  he  may 
send  for  and  obtain  in  ^hat  way  must  be 
taken  a^d  received  by  him  in  the  presence  of 
the  parties  in  open  Court,  and  afterwards 
kept  on  the  record.  It  is  not  competent  to 
a  Judge  under  section  355  of  the  Civil 
Procedure  Code  merely  of  his  own  discretion 
to  send  for  a  document  for  his  own  personal 
inspection  irrespective  of  the  parties  to  the 
suit.  And  it  is  above  all  incumbent  upon 
him  to  take  care  that  all  the  materials  which 
he  has  used  as  evidence  for  the  purpose  of 
forming  a  judicial  opinion  in  the  case  should 
be  placed  and  remain  upon  the  record. 

Costs  to  abide  the  event. 


The  13th  April  1874. 

•  Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Act  XIV.  of  z859»  8.  2o~Bona-fide  Proceeding— 

Execution. 

Case  No.  3  of  1874. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  jM  De- 
cember i8yj,  reversing  an  order  of  the 
Subordinate  Judge  of  that  District^  dated 
the  sth  July  1873. 

GoBsaiiwGopal  Dutt  Pundit  (Decree-holder), 

Appellant, 

versus  « 

The  Court  of  Wards  on  behalf  of  Shewa 
Sunkur  Pershad,  minor  (Judgment-debtor), 
Respondent, 

Mr.  R.  E,  Twidale  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Jug- 
gadanund  Mookerjee  for  Respondent.      • 

An  application  for  execution  may  be  considered  a 
bond-fide  proceeding  within  the  meaningr  of  Act  XIV. 
of  1859,  s.  2u,  even  though  it  proves  to  be  fruitless,  and 
is  not  followed  up  by  any  immediate  step. 

Phear ^  J, — Wk  are  of  opinion  that  even  if 
Act  XIV.  of  1859  be  the  Act  which  governs 
the  limitation  in  cases  like  the  present,  still 
the^judgment  of  the  Lower  Appellate  Court 
is  erroneous.  If  the  application  which  was 
made  by  the  judgment-creditor  on  the  2isi 
September    1870   was    a   bond-fide  applica- 


tion for  execution,  then  clearly  the  presnt 
application  is  within  time.  Now  the  Saba- 
dinate  Judge  was  of  opinion  upon  the  faas 
proved  before  him,  that  this  application  wa 
a  bond-fide,  a  real  application;  and  tbereis 
nothing  in  the  law  enacted  by  Act  XIV.  of 
1859  which  should  prevent  an  applicati(xi| 
for  execution,  even  though  it  proved  to 
fruitless  and  was  not  followed  up  by 
immediate  step,  from  being  considered  a 
bond-fide  proceeding #vithin  the  meaning 
section  20,  Act  XIV.  of  1859.  The  Ja 
savs :  "  The  record  shows  the  cxecm 
'*  case  was  struck  off  the  file  on  the  j 
**  June  1869.  On  the  21st  September  18 
*'  a  petition  for  fresh  execution  was  prese&i 
"  but  the  decree-holder  took  no  fa 
''  steps,  and  this  proceeding  alone  was 
"  sufficient  to  keep  the  decree  alive." 

There  is  nothing,  as  we  understand 
law,   which   will    prevent    that   proceedi 
alone  from  being  sufficient  to  keep  the  d 
alive.     The  first  Court  has  come  to  the  coq{ 
elusion  that  that  proceeding  was  a  bond- 
proceeding ;  and  the  Appellate  Court  d 
not  state  any  reason  for  thinking  tbe 
trary.     Here,  on  special  appeal,  ^we  have 
ground  for  supposing  that  the  decision  d 
Subordinate  Judge  was  wrong  on  tbis 
If  then  that  application  for  execution  wa 
bond-fide  proceeding  within  (he  meaning 
section  20,  Act  XIV.  of  1859,  the  p 
application  for   execution    most  be 
time.      We  think,    therefore,    the  Ju^ 
order  is  wrong,  and  must  be  reversed 
costs. 


The  13th  April  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G,  Monis 

Judges. 

Constraction  of  Decree — Limitatioo. 

Case  No.  389  of  1873. 

Miscellaneous  Appeal  from  an  order  fasi^^ 
by  the  Judge  of  Gya,  dated  the  pk  A^i 
^87  J f  affirming  an  order  of  the  Suboriin^^ 
Judge  of  that  District,  dated  the  3olh  " 
vember  1872. 

Bundhoo  Singh  and  others  (Decree-hoidersV 

Appellants, 

versus 

Lalla  Seeta  Ram  and  another  (Judgment- 
debtors),  Respondents, 

t 


bw  Bhowame  C 
N,  and  Su^di  iv 


lurrt  Dtttt,  Nil  Madhub 
t  Singh  for  Appellants. 


Afr.  C.  Gregory  for  Respondents. 

I  Wh«rc  1.  judgment-dEhtiir  had  not  yet  paid  up  the 
■■BaiiC  due  (torn  hitii  under  a  decree  even  with  the 
Snited  inlerpretalion  Ihat  the  lower  Courts  etronoouily 
^ti  pul  upon  It,  and  vm  in  do  way  prejudiced  by  a 
U»y  on  tbe  pari  of  the  judenient-eredilor  in  appealing 
iVainst  :tucK  erroneous  cunstnictioa,  the  High  Qiurt  in 
tp«cUI  appeal  intiirfered  to  cofrect  the  wMatce  where  in 
Mbcr  ciccumstaoces  the  appeal  might  ht*c  bees  tiwlatc. 


Pitjr  y  —We  iliink  that  the  Judge  is 
w  oTj  in  his  ntetj  relation  of  the  decree. 
B  111  decree  Steii  Ram  and  Ram  Sahoy 
KMc  ]oiniU  made  1  atile  to  pay  costs  to  the 
ju  ^meni  cred  tor 

li  has  been  argued  before  us  that  the 
11  ike  inre„arli  the  construction  of  the 
J  e  was  inidi.  b\  the  Lower  Appellate 
I  a  so  far  tack  t  the  2ind  November 
1  nismuch  as  n  an  appeal  in  the  very 
of  ih  s  execution  preferred  to  that 
it  that  lime  in  order  was  made  to  the 
hat  the  judgment  debtors  were  only 
0  pav  in  moi  lies,  and  the  judgment- 
K  I'd  tor  did  not  j;  peal  against  that  order. 
\\e  are  aike  1  iheii-lore,  to  consider  the 
p  csent  appeal  as  c  in  ng  too  late,  and  on 
ltu[  ground  to  dismiss  it.  If  it  had 
appeared  to  us  th.it  itie  Judgment-debtor 
'  Seeia  Rim  haii  been  in  any  way  prejudiced  by 
reason  of  the  jiKlgment-creditor  not  having 
'appealed  against  ilie  order  of  November 
1871,  we  might  have  thought  that  fact  a 
good  ground  for  absiaining  from  interfering 
«ith  the  decision  of  the  lower  Courts  now. 
But  wa  find  that  SL-cta  Ram  has  not  yet  paid 
up  the  amount  which  is  due  from  him  under 
tftc  decree;  even  wuh  Ihe  limited  inierpre- 
tiiion  which  the  lower  Courts  have  put 
Upon  it,  he  has  not  paid  his  moiety  of  mesne- 
ptoliis  and  costs.  Under  these  circum- 
stances, we  do  not  lliirilt  that  we  ought  to 
ptevent  the  special  appellant  from  having  the 
benefit  of  the  propLT  interpretation  of  tbe 
ilecri:e  about  which  wi;  have  no  doubt.  The 
orders  of  both  ihe  lo\ver  Courts  must  there- 
foie  be  reveised,  and  the  Special  appellant 
must  hive  his  costs  in  both  these  Courts. 
One  gold  mjhur  is  allowed  for  pleader's 
'   fees. 


The  i3ih  April  1874. 
Prtstnt  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judga. 

ExecutioD— Decree -holder's  Judgment-creditor. 

Case  No.,  337  of  1873. 

MiutUaneom  Apptal  from  an  order  pasted 
by  the  Subordinate  Judge  of  Palna, 
dated  the  nth  September  1873. 

Reazut  Hossein  Khan  alias  Kummun  Khan 
(Judgment-debtor),  Appettanl, 


Juggunnath  Singh  (Decree-holder), 
Respondent. 

Mr,  It.  E.  Twidale  and  Moonshee  Mahomed 
fusufiot  Appellant. 

Baboo  Boodh  Sen  Singh  for  Respondent. 

The  iudgmenl-creditor  of  a  decree-  holder  is  not  wai^ 
ranted  by  the  Code  of  Civil  Procedure  to  call  upon  the 
Court  to  enecule  his  judgment-debtor's  decree  as  if  he 
himKli  were  the  decree-holder. 

Phear,  _/.— We  think  that  the  proceedings 
in  this  exec  mi  on -case  are  irregular,  and  that 
the  order  of  the  Subordinate  Judge  is  wrong. 

The  decree  which  Juggunnath  Singh, 
the  petitioner,  seeks  to  get  executed,  is  a 
decree  which  ohe  Afzul  obtained  against 
Kummun  Khan  for  a  sum  of  Ks.  900  odd  on 
the  tub  January  1872.  Now,  under  the 
Civil  Procedure  Code,  there  are  two  modes  in 
which  a  person  who  is  not  himself  t)ie  judg- 
ment-creditor can  righiiy  call  upon  the  Court 
to  execute  the  decree  as  if  he  were  the  judg- 
mftii-creditor.  The  first  is  the  case  in 
whicfi  he  may  have  obtained  an  assignment 
of  the  decree  either  by  lawful  sale,  or  transfer, 
or  by  operation  of  law.  And  the  other  is 
where  he  has  been  appointed  by  the  Court 
under  section  143  a  manager  in  another 
suit  wherein  this  judgment-creditor  is  judg- 
pent-deolor  for  the  purpose  of  petting  in 
the  debts  due  to  the  judgment-debtor  in  this 
suit,  and  this  particular  decree  constitutes 
one  of  those  debts.  Jn  such  a  case,  by  virtue 
of  his  appointment  under  section  143,  he 
would  have  authority  to  sue  out  execution 
for  the  purpose  of  getting  in  or  realizing  the 
judgment-debt ;  in  other  words,  to  take  steps 
in  execution-proceedings  for  the  purpose  of 
getting  the  debt  realized.  Now  in  the  pre-  ' 
sent  case  Juggunnath  Singh  has  not  obtained 
authority   to    execute    this    decree,    vbich 
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Afzul  obtained  against  Kummui)  Khan,  in 
either  of  tllese  ways.  He  is  himself  a  judg- 
ment-creditor of  Afzul  by  reason  of  the 
decree  which  he  obtained  in  his  favour  to  the 
amount  of  Rs.  544  in  February  1873.  And 
it  is  by  way  of  obtaining  satisfaction  of  that 
decree  that  he  has  petitioned  the  Court  of  the 
Suborchnate  Judge  to  allow  him  to  execute 
the  decree  which  Afzul  obtained  against 
Kummun  Khan  in  January  1872.  It  seems 
to  us,  therefore,  that  the  proceedings  which 
have  been  taken  in  this  matter  are  altogether 
irregular. 

But  further  than  this,  we  think  that  the 
case  set  up  by  Kummun  Khan  affords  a  good 
answer  to  Juggunnath's  application  for 
execution  of  the  decree  of  1872.  His 
answer  is  shortly  this  :      *        *         *        ♦ 

We  think,  therefore,  not  only,  as  we  have 
said  already,  that  these  proceedings  were 
irregular,  but  that  the  order  of  the  Subor- 
dinate Judge  is  wrong  on  the  merits.  That 
order  is  therefore  reversed ;  and  the  appellant 
here  must  have  his  costs  iti  both  the  Courts. 
We  allow  two  gold  mohurs  for  pleader's  fees. 


we  express  no  opinion,  still  it  is  estal^stal 
that  nineteen  years  prior  to  that  the  tcHii 
had   been  held  at  an  uniform  rent  of  k  , 
27-3-14.     It  is  also  in  evidence  that  kM|] 
prior  to  that,  namely,  in  the  year  1240, 
tenure  was  held  at  a  rent  of  Rs.  25-11- 
and  that  is  stated  by  the  first  Court  (and 
have  no  reason  to  doubt  the  correct&csi 
Hhat  statement)  to  have  been  sicca  ni; 
Now,  allowing  for  the  difiFerence  between 
two  kinds  of  coinage  the  difference  bet 
these  two  sums  would  only  amount  to  two 
three  annas.     Under   these   circum 
we    think    that  the    Courts    below, 
independently    of    the    year     1277, 
justified  in  giving  the  defendant  the 
of  the    presumption    under    section  4 
Act  VIII.  (B.C.)  of  1869. 

We,  therefore,  dismiss  the  special  ap] 
with  costs. 


The  14th  April  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Presuffiptton  of  uniform  Rent— Act  VIII.  (B.  C.) 

of  Z869,  s  4. 

Case  No.  2239  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore,  dated  the  lyth 
April  iSyjy  affirming  a  decision  of  the 
Moonsiff  of  Gurbetta,  dated  the  i^th 
December  i8'j2. 

Messrs.  R.  Watson  &  Co.  (Plaintiffs), 
Appellants^ 

versus 

Nund  Lall  Sircar  (Defendant),  Respondent, 

Mr.    R,    T,  Allan  and    Baboo   Bhowanee 
Churn  Dull  for  Appellants.  * 

Baboo  Tarucknath  Dutt  for  Respondent. 

Where  a  tenant  showed  uniform  payment  of  rent  for 
nineteen  years,  and  a  slig^ht  difference  (two  or  three 
annas)  in  the  rate  for  a  long  period  prior  thereto,  he  was 
allowed  the  benefit  of  the  presumption  under  Act  VIII. 
<B.  C.)  of  1869,  s.  4. 

Marliby,  J.— It  appears  to  us  in  this  case 
that  the  decision  of  the  Lower  Appellate 
Court  ought  not  to  be*  disturbed.  Even 
abpposing  that  there  is  any  doubt  about 
includinf  the  year  1277,  a  point  upon  which 


The  14  th  April  1874. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Execution— Code  of  Civil  Procednrei  «& 

&3Z2. 

Case  No.  41  of  1874. 

Miscellaneous  Appeal  from  an  order  pi 
by  the  Subordinate  Judge  of  Beerbheu, 
dated  (he  glh  January  18^4, 

Ram  Runjun  Chuckerbutty  (Decree-hoUer), 

Appellant^ 

versus 

Rajah  Jowhir  Jummah  Khan  (Judgment- 
debtor),  Respondent. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 
Baboo  Tarucknath  Sen  for  Respondent 

In  applying  under  Act  VIII.  of  1S59,  s.  210,  forcieoi* 
tion  of  a  decree,  it  is  incumbent  upon  the  jodpao^ 
creditor  to  make  it  quite  clear  how  he  claims  the  benew 
of  s.  210  quite  independently  of  the  particulan  req«f- 
ed  by  s.  212. 

Markbyy  _7.— Whbthkr  the  Subordinate 
Judge  is  strictly  ccJrrect  in  saying  that  this 
is  an  application  to  execute  the  bond,  « ; 
kistbundee  as  it  is  called,  is  a  matter  upon 
which  we  have  some  doubt  It  would  or-  I 
tainly  seem  in  one  part  of  the  applicaiioo 
that  it  was  the  original  decree  which  ws 
intended  to  be  executed.  However,  it  m» 
now  been  distinctly  stated  here  by  the  vakeel 
for  the  judgment-creditor  that  it  is  not  Uie 
kistbundee  but  the  original  decree  which  be  is 
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lETOQS  to  execute.    But  even  then  it  still 

s  10  as  that  this  application  was  rightly 

lected.     We  think  that  it  was  incumbent 

the  judgment-creditor  to  make  it  quite 

that,  in  executing  this  decree,  he  based 

application  under  section  2 10  of  the  Civil 

edure  Code  ;  and  quite  independently  of 

particulars  which  are  required  by  section 

,  he  should  have  made  it  clear,  upon  the 

of  the  application,  how  he  claimed  the 

tefit  of  section  210.  ^  It  seems  to  us  that 

is  very  much  more  than  a  matter  of  form  ; 

a  matter  of  the  very  greatest  importance, 

use  the  proceedings  now  taken  may,  in 

probability,  be  the  basis  of  an  inquiry  how 

this  present  Rajah  Jowhir  Jummah  Khan 

be  made  liable  for  the  debt  of  hisances- 

r.    It  has  been  contended  that,  in  previous 

s,  execution  has  been  taken  out  against 

;m,  and  upon  that  he  has  discharged  a 

trtain  portion  of  the  decree  wittiout  objec- 

and  that  therefore  no  such  inquiry  is 

ssary.     But  it  appears  to  us  that  that 

;Qment  does  not  hold  good,  because  the 

question  here  is  whether,  under  section 

,  he  is  liable  to  satisfy  this  debt.     That  is 

tqaestion  which  may  arise  at  any  time,  and 

be  separately  inquired  into  upon  each 

cessive  application  for  execution.     Upon 

se  grounds  we  think  that  the  application 

execution  in  this  present  form  was  rightly 

sed. 

The  appeal  will  be  dismissed  with  costs. 


The  15th  April  1874. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and 
W.  Ainslie,  Judges. 

Unregistered  Deeds^Act  XX.  of  x8^. 

■ 

Case  No.  1975  of  1873. 

f^  Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Subordinate 
Judge  0/  the  2/f-PergunnahSj  dated  the  2nd 
June  iSjjy  reversing  a  decision  of  the 
Officiating  Additional  Moonsiff  of 
Diamond  Harbour,^  dated  the  gth 
March  18^2, 

.   Issuree  Dossee  (Plaintiff),  Appellant, 

versus 

Lall  Beharee   Holdar  and  another 
(Defendants),  Respondents. 

* .  Baboo  Ashootosh  Dhur  for  Appellant, 
Vol.  XXI. 


Baboos  Nil  Madhub  Sen,  and  Bama  Churn 
Banerjee  for  Respondentsi 

The  principle,  that  a  registered  document  of  posterior 
date  is  not  to  prevail  over  an  earlier  unre^^istered  deed 
where  the  transfer  under  such  deed  has  been  perfected 
by  possession,  was  hr^o  not  to  extend  to  a  case  in 
which,  after  such  possession,  the  claimant  under  the 
unregistered  deed  had  been  dispossessed  by  the  opposite 
party. 

Jackson,  J, — The  plaintiff  in  this  case 
sued  to  recover  possession  of  land  under  an 
alleged  usufructuary  mortgage.  It  appears 
that  the  plaintiff  had  been  previously  in 
possession  of  the  land  under  other  mortgages 
which  had  been  paid  off,  but  she  further  got 
possession,  she  alleges,  under  a  new  mortgage 
which,  however,  was  not  registered,  although 
it  was  a  transaction  which,  under  the 
terms  of  Act  XX.  of  1 866,  the  law  required 
to  be  registered.  The  plaintiff  alleges 
dispossession  by  the  defendant,  who  claims 
to  be  entitled  to  the  land  under  a  registered 
deed  of  sale  from  the  previous  owner,  the 
plaintiffs  mortgagor.  This  is  not  a  suit 
brought  on  the  bare  ground  of  possession 
tinder  section  15,  Act  XIV.  of  1859,  but  a 
suit  to  recover  possession  on  the  plaintiff's 
title.  The  Moonsiff  gave  the  plaintiff  a 
decree,  applying  the  principle  laid  down  in 
the  case  of  Selam  Sheiklii  vs.  Baidonath 
Ghatak  in  3  B.  L.  Reports,  p.  31a.* 
In  that  case,  and  in  subsequent  cases,  it 
has  been  held  that  a  registered  document 
of  posterior  date  is  not  to  prevail  over  an 
earlier  unregistered  deed  where  the  transfer 
under  such  deed  has  been  perfected  by  pos- 
session. In  the  present  instance,  the  plaintiff 
has  no  possession  to  rely  upon,  iox»  that  is 
with  the  defendant  who  sets  up  a  title  by 
purchase  from  the  late  owner.  The  law 
expressly  declares  that  the  deed  under  which 
the  plaintiff  claims  this  land  is  one  which 
for  want  of  registration  shall  not  have  effect 
in  a  Court  of  Justice.  I  am  not  at  present 
prepared  to  carry  the  principle  laid  down  in 
3  B.  L.  Reports,  p.  312,*  so  far  as  to 
extend  it  to  a  case  like  the  present.  The 
plaintiff  chose  to  abstain  from  registering 
her  title-deed.  She  ran  all  the  risks  which 
that  course  entailed  upon  her.  She  did  not 
choose  to  bring  a  suit  under  section  15,  Act 
XIV.  of  1859,  but  has  brought  this  suit  upon 
a  title  which,  the  law  declares,  shall  not  be 
acted  upon  in  any  Court.  It  appears  to  me, 
therefore,  that  the  decision  of  the  Lower 
Appellate  Court  is  in  accordance  with  the 
law,  and  must  be  affirmed  with  costs. 


•  13  W.  R.  ai7- 
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Aindie,  J. — I  concur  in  the  judgment 
delivered  b^  my  learned  brother,  which  goes 
clearly  to  show  that  this  case  cannot  be 
governed  by  the  decision  reported  in  3 
B.  L.  Reports,  in  respect  of  which  I  do  not 
wish  to  express  any  opinion. 


The  i6th  April  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  Ainslie, 

Judges, 

Ppssessory  Suit— Landlord's  Possession. 
Case  No.  2033  ^^  'S73« 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backer  gunge  ^ 
dated  the  30th  June  1873,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District,  dated  the  28th  August  i8j2, 

Nila  Bibee  (Plaintiff),  Appellant, 

versus 

Sonai  Bibee  (Defendant),  Respondent, 

Baboo  Bhyrub  Chunder  Doss  for 
Appellant. 

Baboo  Bykuntnath  Doss  for  Respondent. 

A  suit  for  rent  havins;  been  dismissed  on  the  jsfround 
that  defendant  was  not  plaintiff's  tenant,  plaintiff  sued 
her  co-sharer  and  the  same  defendant  to  recover  khas 
possession : 

Hei  D  that  the  Court  was  not  at  liberty  on  such  a 
plaint  to  find  plaintiff  entitled  to  possession  as  landlord, 
and  so  to  get  symbolical  possession. 

Jacksqjt,  J, — The  judgment  of  the  Lower 
Appellate  Court  is  scarcely  intelligible,  but 
It    seems    to   us  that  the   decision   of   the 
Moonsiff  could  not  be  maintained.     Tke 
plaintiff,  it  seems,  once  brought  a  suit  against 
the  principal  defendant,  or  the  person  whom 
the  principal  defendant  represents,  to  recover 
rent  in  respect  of  the  land  of  which    she 
alleges  herself  to  be  entitled  to  an  undivided 
8-annas  share.     In  that  suit  the  defendant 
disclaimed  and  denied  having  any  occupation, 
of  the  land.     That  was  so  found,  and  the 
plaintiff's  suit  was  dismissed.     The  plaintiff 
consequently  sued  the  same  defendant  and 
her  own  co-sharer  to  recover  khas  possession 
of  her  alleged  share.     The  Moonsiff  found 
her  not  entitled  to  that,  but  to  a  symbolical 
possession.     Now  this  is  something  entirely 
different  from  what  the  plaintiff  asked  for. 
r  The*  plaintiff  had  previously  asked  for  rent 
from  the  defendant,  and  the*Court  determined 
tlAt  the  defendant  was  not  plaintiff's  tenant, 


and  accordingly  the  plaintiff  now  sougkl^ 
recover  immediate  possession  of  the  isol 
The  Court  was  not  at  liberty  upon  snchci 
plaint  to  find  the  plaintiff  entitled  to 
%ion  as  landlord  over  the  defendant, 
accordingly  to  get  symbolical  or  landkM^t 
possession.  We  think,  therefore,  that  tW 
Lower  Appellate  Court,  if  it  had  confineli 
itself  to  reversing  the  judgment  ol  tb»i 
Moonsiff,  would  have  been  right.  We 
not  follow  the  judg^pent  through  all 
grounds  which  it  gives,  bat  we  think 
special  appeal  must  be  dismissed  with 


The  17th  April  1874. 

Present : 

The  Hon'ble  Sir  Richard  Couch,  JT/.,  Ckyf 
Justice,  and  the  Hon'ble  £.  G.  BlrdijL 
Judge. 

Admissions — Estoppel^Benamee  Transadiaii. 

Case  No.  884  of  1873. 

Special'  Appeal  from   a  decision  passed  6f^ , 
the     Officiating     Judge     of     Rtaifportt 
dated  the  5M  March  i8yj,  modifying  tf 
decision   of  the    Subordinate    Judge  9f 
that  District,  dated  the  2Sth  May  18^2. 

Sreemutty  Debia  Chowdhrain  (one  of  tiie 
Defendants),  Appellant, 

versus 

Bimola  Soonduree  Debia  (Plaintiff), 
Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 
• 
Baboo  Kalee  Mohun  Doss  for  Respondent 

Where  the  Lower  Appellate  Court  did  notaftw.* 
defendant  in  the  present  suit  to  deny  the  truth  of  adoif 
sions  made  by  her  in  a  former  case,  or  to  adduce  «*> 
dence  of  her  own  falsehood  and  deceit,  it  wasdeeawflW 
have  acted  in  opposition  to  the  ruling  of  the  Pnty 
Council  in  a  case  in  which  a  statement  previoasly  pot 
forward  in  a  Court  of  Justice  with  a  view  to  defeit »« 
claim  of  the  plaintiff  was  held  to  be  no  cstopjjd  to 
the  party's  showing  the  real  truth  of  the  traas*ct«»* 
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where  the  object  of  a  benamee  transaction  is  to 
so  a  shield  ag-ainst  a  creditor,  the  parties  are  not 
ioded  from  showinof  that  it  was  not  intended  that 
property  should  pass  by  the  instrument  creating-  the 

nee,  and  that,  in  truth,  it  still  remained  with  the 

n  who  professed  to  part  with  it. 

Couch^  C.y. — The  suit  was  brought  by 
plaintiff  for  registration  of  her  name  in 
Collector's  register  in  the  place  of 
o  Kant  Roy,  from  whom  she  said  she  had , 
chased  the  property,  the  subject  of  the 
Her  case  was  thjit  Kashee  Nath  Roy 
Joy  Kishen  Roy  had  shares  of  one  anna 
t  gundas  each,  and  that  Kashee  Nath 
sold  his  share  to  Ram  Keshub  Roy  for 
8,coo,  and  that  Huro  Kant  and  Ishan 
t  succeeded  to  this  share  by  right  of 
eritance;  that  Joy  Kishen  Roy  sold  his 
re  of  one  anna  eight  gundas  to  Huro  Kant 
and  Ishan  Kant  Roy  for  Rs.  9,000 ;  and 
Huro  Kant  sold  sixteen  gundas  to  the 
intiff  for  Rs.  5,000,  by  which#he  became 
rightful  owner. 
^The  defence  of  Sreemutty  Debia  was  that 
Keshub  Roy  and  Huro  Kant  Roy  and 
n  Kant  Roy  were  not  in  fact  the  pur- 
rs, but  that  she,  the  defendant,  pur- 
d  the  property  for  herself  benamee  in 
ir  names,  and  had  been  in  possession  of  it 
m  the  date  of  her  purchase. 
The  Subordinate  Judge  held  that  this 
ence  was  proved.  He  also  found  that 
re  was  no  consideration  for  the  sale  to 
plaintiff,  and  dismissed  the  plaintiff's  suit. 
The  Judge,  on  the  case  coming  before  him 
m  appeal,  modified  the  ^decision  of  the  Subor- 
dioate  Judge,  and  gave  the  plaintiff  a  decree 
for  part  of  the  property  claimed.  He  ordered 
lliat  the  plaintiff's  claim  in  regard  to  eight 
gtiadas  of  it  should  be  dismissed. 
■  His  judgment,  which  is  lengthy,  states  in 
that  part  of  it,  which  it  is  material  to  read, 
that  the  defendant  Sreemutty,  the  present 

Sipellant,  had,  in  a  former  suit,  made  a  state- 
ent  contrary  to  the  case  which  she  set  up 
to  this  suit.  He  says  that,  in  a  case  which 
be  calls  the  Dinagepore  case,  the  question 
fras  whether  the  property  belonged  to 
Kashee  Nath  Roy  or  Huro  Kant  Roy  and 
Ishan  Kant  Roy,  and  that  Sreemutty  Debia 
Was  a  party  in  that  case^  and  it  was  decided 
in  her  presence,  and  the  statement  that  she 
ihere  made,  and  the  decision  was  that  these 
Persons  were  really  the  purchasers.  Then, 
liavtng  stated  the  circumstances  connected 
trlih  this  Dinagepore  case,  he  says :  "  I  do 
**  not  see  how  Sreemutty  can  now  turn  round 
''and  say  that  she  is  the  actual  owner  and 
^possessor  of  Kashee  Nath's  share,  and  I 
"ara  of  opinion  that  she  cannot  now,  in  the 
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"  face  of  these  solemn  and  deliberate  admis- 
"  sions,  be  allowed  to  turn  round  •and  deny 
"the  truth."  " It  cannot  be  argued  that  the 
'^-admissions  were  not  between  the  present 
*'  parties,  but  that  Sreemutty  and  Huro  Kant 
"and  Ishan  Kant  combined  together  and 
"acted  together  in  accomplishing  the  object 
"for  which  the  benamee  arrangement  was 
"  made,  for  these  admissions  were  made  in  a 
"solemn  and  deliberate  manner  before  a 
"  Court  of  Justice,  with  no  other  object 
"than  to  induce  the  Court  to  accept  and  act 
"  upon  them  as  true  and  faithful  statements 
"  of  facts." 

"  Taking,  therefore,  into  consideration  the 
"  nature  and  purport  of  these  declarations,  I 
"think  the  defendant  Sreemutty  cannot  be 
"  allowed  to  adduce  evidence  of  her  own 
"falsehood  and  deceit,  and,  for  the  reasons 
"given  above,  I  hold  that  the  defendant  is 
"  precluded  from  offering  it,  and  that  her 
"own  admissions  are  conclusive  as  to  the 
"plaintiff's  right  and  title."  ....  "It  also 
"seems  strange  that  Sreemutty  should,  if 
"  her  statements  be  true,  have  remained 
"  silent  for  so  long  a  lime,  especially  when  a 
"  decision  against  her  was  given  in  the 
"Dinagepore  case  in  1857." 

What  is  laid  down  by  the  Judge  in  the 
passage  we  have  read  is  directly  opposed  to 
the  judgment  of  the  Judicial  Committee  of 
the  Privy  Council  in  Ram  Surun  Singh 
vs.  Mussamut  Pran  Peary,  13  Moore's 
Indian  Appeals,  p.  551,*  where,  in  a 
manner  similar  to  what  was  done  in  this  case, 
the  parties  had  put  forward  a  statement  in  a 
Court  of  Justice  with  the  view  of  defeating 
the  claim  of  a  plaintiff,  and  in  a  subsequent 
suit  it  was  held  that  it  was  not  an  estoppel, 
bu^that  ic  was  open  to  the  defendant  to  show 
the  real  truth  of  the  transaction.  There,  as 
here,  the  party  who  made  the  statement  was 
the  defendant  seeking  to  keep  possession  of 
property  from  which  the  plaintiff  sought  to 
dispossess  her  by  setting  up  as  true  the 
statement  which  had  been  put  forward  in  the 
former  suit.  There  is  another  case  in  the 
Same  volume  in  which  the  same  doctrine  was 
acted  upon — Oodey  Koowur  vs.  Mussamut 
Ladoo,  reported  at  page  588.f  It  is  unneces- 
sary to  refer  to  any  other  decisions  upon 
this  subject.  The  authority  of  the  Privy 
Council  does  not  require  support  from  any 
other  Court. 

This  part  of  the  judgment  is  therefore 
clearly  wrong.     And  it  appears  to  us  that 

•  15  W.  R.  (P.  C.)  14.  , 
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the  Jadge  treated  these  declarations  as  so 
conclu$ive»that  he  did  not  consider  that  any 
evidence,  however  strong  it  might  be,  of 
what  the  transaction  really  was,  could  prevail 
]'    against  them. 

He  then  says :  '*  Agais,  looking  at  the  case 
from  another  point  of  view,  namely,  that  the 
benam%e  conveyance  in  the  name  of  Ram 
Keshub  was  executed  by  Sreemutty's  husband, 
Kayhee  Nath,  with  the  obvious  object  of 
defrauding  his  creditors — a  fact  which  I  con- 
sider fully  established  by  the  circumstances 
of  the  case  and  the  evidence  on  the  record — 1 
am  also  of  opinion  that  Sreemutty  is  precluded 
from  alleging  her  own,  or  rather,  her  husband's 
fraud  in  order  to  invalidate  his  own  deed. 
Parties  executing  a  fictitious  deed  place 
themselves  at  the  mercy  of  the  person  in 
whose  favour  such  a  conveyance  is  made,  and 
cannot  subsequently  be  allowed  to  raise  the 
convenient  plea  of  the  transaction  being  a 
benamee  one/'  for  ^'hich  he  refers  to  a 
decision  in  this  Court  reported  in  13 
Weekly  Reporter,  pp.  87  to  90. 

That  decision  has  been,  we  think  we  may 
say,  treated,  ©tea  by  one  of  the  learned  Judges 
who  pronounced  it,  as  not  now  an  authority. 
It  is  contrary  to  other  decisions  in  which  it 
has  been  held  that  parties  are  not  precluded 
from  showing  what  was  the  real  nature  of 
the  transaction,  although  it  might  have  been 
entered  into  for  the  purpose  of  setting  up 
against  creditors  an  apparent  ownership 
different  from  the  real  ownership. 

In  many  of  these  cases,  the  object  of  a 
benamee  transaction  is  to  obtain  what  may 
be  called  a  shield  against  a  creditor ;  but,  not- 
withstaniling  this,  the  parties  are  not 
precluded  from  showing  that  it  was  not 
intended  that  the  property  should  pass  by  the 
instrument  creating  the  benamee,  and  that, In 
truth,  it  still  remained  in  the  person  who 
professed  to  part  with  it.  We  cannot,  at  this 
moment,  recollect  a  decision  of  this  Court  in 
which  that  has  been  held,  although  we  know 
that  it  has. 

What  we  consider  to  be  the  law  in  this 
Court  on  the  subject  is  in  conformity  with< 
the  law  in  England,  where  the  decisions 
which  appeared  to  be  to  the  contrary  have 
been  questioned  and  are  considered  to  have 
been  no  longer  authorities.  There  is  a  decision 
of  Lord  Romilly,  M.  R.,  in  Symes  vs. 
Hughes,  Law  Reports,  9  Equity  475.  in 
which  he  held  that,  where  an  assignment  of 
property  to  a  trustee  had  been  made  for  the 
*  purpose  of  defeating  creditors,  a  suit  might 
be  maintained  to  recover  back  the  property. 
He  said  t^at,  where  the  purpose  for  which 


the  assignment  was  given  is  not  carried 
execution,  and  nothing  is  done  under  it, 
mere  intention  to  effect  an  illegal  object 
not  deprive    the  assignor   of  bis    right 
'recover  the  property  from  the  assignee 
had  given  no  consideration  for  it.    In 
case  the  suit  was  brought  for  the  beiie& 
creditors,  but  a  case  is  referred  to  in  it 
•the  suit  was  not  of  that  kind.     And  qi 
recently    I     read     a     judgment    of 
Westbury    in   Tenn^it    vs,    Tcnnent, 
Reports,  2  Scotch  Appeals,  page  6,  in 
he  says  that,  if  he  had  found  anything 
warrant  the  inference  that  the  .d^ed 
to  be  set  aside  was  framed  Vith  the  view 
of  being  a  shield  to  the  father  and  h 
against  the   creditors  of  the  appellant, 
would  have  held  that  it  was  competent  to 
Court,  on  the  evidence  before  it,  to  deci 
that  the  deed  was  not  a  reality ;  that  it 
ceased  to  bdlbperative;  and  that  the  maker 
it  should  be  remitted  to  his  former  positii 
This   shows   what   is   now   the   doctrine 
England  on  this  subject. 

Although,  no  doubt,  it  is  improper  tilt 
transactions  of  this  kind  should  be  eoteat 
into  for  the  purpose  of  defeating  creditoii? 
yet  the  real  nature  of  the  transaction  is  «M 
is  to  be  discovered  the  real  rights  of  tW 
parties.  If  the  Courts  were  to  hold  tkit 
persons  were  concluded  under  such  ciiras-; 
stances,  they  would  be  assisting  in  a  fraad,i# 
they  would  be  giving  an  estate  to  a  persoi^ 
when  it  was  never  intended  that  be  dwaid 
have  it.  This  part  of  the  judgment  of  the 
Judge  is  also  wrong. 

It  appears  from  the  decision  as  to  tsfAxx 
portion  of  the  property,  that  the  defcndtat 
Sreemutty  Debia  had  a  good  title  to  it;  the 
evidence  as  to  both  parts  appears  to  be  d»c 
same.  This  shows  the  view  which  the  Judge 
took  of  the  evidence  independendy  of  tiie 
admission  of  Sreemutty,  and  that,  if  be  lad 
not  erroneously  felt  himself  bound  to  gi« 
effect  to  that  admission,  he  would  havededded 
the  case  in  the  same  way  as  the  Subordinate 
Judge,  namely,  that  the  title  to  the  whole 
was  in  the  defendant  Sreemutty. 

Under  these  circumstances  we  think  «e 
ought  not  to  remand  <he  case.  It  isapi^^ 
that  the  Judge  has  given  this  erroneoas  judg- 
ment, and  has  overruled  the  decision  of  the 
first  Court,  from  the  mistaken  view  which  he 
took  of  the  law.  His  decision  must  be 
reversed,  and  the  decision  of  the  first  Co^ 
which  appears  to  be  a  correct  one,  will  be 
allowed  to  stand.  The  appellant  will  have 
the  costs  in  this  Court  and  in  the  I^*«' 
Appellate  Court. 
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The  27th  February  1874. 


Present : 


fames  W.  Col  vile,  Sir  Barnes  Peacock, 
Montague  E.  Smith,   Sir  Robert  P.« 
yllier,  and  Sir  Lawrence  Peel. 

and  Lessee— Presttmptson  of  Fraud. 

Kf peal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal.* 

*he  Administrator- General  or  Bengal 

versus 

Anundo  Chunder  Bose. 

kgal  presumption  o!  fraud  having  been  practised 
I  from  the  mere  fact  of  a  lease  being  obtained  frora 
^er  of  an  estate  at  an  unusually  low  rate  of 


HIS  was  a  suit  brought  by  Mr.  Hogg,  the 
raislrator-General  of  Bengal,  and  joint 
utor  of  the  estate  of  Mr.  Henry  Adams, 
ased,  and  also  in  his  capacity  as  attorney 
iMrs.  Adams,  the  widow  of  Mr.  Adams, 
Anundo  Chunder  Bose,  the  holder  of 
in  mokurruree  pottah.  The  suit  seeks  to 
aside  that  pottah  upon  these  grounds : 
',  that  it  was  obtained  by  the  defendant 
ndo  Chunder  Bose,  who  was  a  naib  of 
estate  acting  under  Mr.  Shaw,  who  was 
gent  or  attorney  for  Mrs.  Adams,  by  collu- 
ion  between  the  defendant  and  Mr.  Shaw ; 
ti^i  secondly y  for  the  rAson  that  Mr.  Shaw 
^  no  authority  to  grant  any  such  lease, 
t  was  not  a  suit  for  reforming  the  lease,  but 
imply  for  setting  it  aside ;  and  the  effect  of 
:  woald  be  to  turn  the  defendant  out  of 
ossession,  and  to  put  the  plaintiffs  in  it, 

*  From  the  judgment  of  Couch,  C.J.,  and  Mitter,  J., 
'Special  Appeal  No.  1016  of  1871,  decided  on  the  2oth 
tbruary  1872—17  W.  R.  301. 


without  any  recompense  to  the  defendant  of 
any  kind  for  any  improvements  he»may  have 
made,  if  he  made  any. 

The  facts  necessary  to  make  the  suit  intel- 
ligible may  be  very  shortly  stated.  Mr. 
Adams,  the  owner  (5f  a  considerable  tract  of 
land  in  the  Soonderbuns,  died  in  tl^e  year 
1845,  leaving  a  will,  made  not  long  before 
his  death,  whereby  he  devised  his  estates  to 
his  wife  for  life,  with  remainder  to  her 
children,  and  appointed  her  and  Sir  Thomas 
Turton,  who  was  then  acting  as  Adminis- 
trator-General of  Bengal,  joint  executors  of 
the  will.  Mrs.  Adams  has  ever  since  resided 
in  England,  giving  authority  from  time  to 
time  to  various  persons,  to  Mr.  Steers,  and 
Mr.  Vos,  and  Mr.  Shaw,  at  different  times, 
in  1847, 1861. 1862,  and  1868,  under  powers- 
of-attorney,  to  manage  the  estate,  and  collect 
the  rents,  though  not  in  terms  to  grant  leases. 
The  lease  in  question  was  a  mokurruree  lease 
granted  to  the  defendant,  who  was  the  naib 
of  the  estate,  in  December  1862.  He 
obtained  this  lease  upon  the  terms  of  paying 
no  rent  at  first,  but  the  rent  to  be  increased 
until  it  rose  to  the  maximum  of  ten  annas  per 
beegha. 

It  has  been  contended  that  the  rate  of  rent 
in  this  case  was  lower  than  was  usual  in 
leases  of  a  similar  character  in  the  neigh- 
bourhood, and  that  the  defendant,  who  acted 
as  a  naib,  obtained  it  improperly,  and  in 
collusion  with  Mr.  Shaw. 

The  issues,  which  it  is  not  immaterial  to 
look  at,  were  these  :  "  i.  Had  the  agents,  who 
'^  used  to  be  appointed  and  who  were  appoint* 
''ed  on  behalf  of  Mrs.  Adams  in  the  Soon- 
*'  derbun  lots  left  to  her  by  her  husband,  any 
** authority  to  make  mourosee  settlements? 
**  Had  the  agent,  Mr.  Shaw,  any  such  author- 
"  ity  ?"  Then  the  next  is :  **  The  said  agent, 
"  Mr.  Shaw,  created,  on  the  15th  Pons  1269,  * 
^'mourosee  jumma  in  favour  of  the  defend- 
''ant;  did  he  act  collusively  in  settling  it 
''  at  an  inadequate  rent,  or  act  in  a  bond-fide 
"  and  straightforward  manner  ? "  Then  the 
ihird  issue  is :  ''  After  taking  the  said  land 
"did  the  defendant  enhance  its  value .i^" 
Upon  that,  their  Lordships  understand, 
there  is  no  specific  finding;  and  that  may 
be  put  out  of  the  question.  The  fourth 
issue  is :  "  Were  Mrs.  Adams  and'  her 
"  agents,  subsequently  appointed,  cognizant  of 
"the  pottah  granted  by  Mr.  Shaw,  or  not? 
"Did  they  by  their  conduct  confirm  the 
"defendant's  jumrjia,  or  not?  If  they  did, 
"  then,  can  the  plaintiff  now  bring  the  present 
"  action  ?  '*     Those  were  the  issues 
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The  case  in  the  first  instance  came  before 
the  Sub(vdinate  Judge  of  the  24-Per- 
gunnahs ;  and  their  Lordships  under- 
stand him  to  have  found  in  favour  -  of  the 
defendant  on  the  first  issue:  "Had  the' 
agents  authority  to  ma^e  mourosee  settle- 
ments? Had  the  agent,  Mr.  Shaw,  any 
such  authority  ?" 

With  respect  to  the  second  jpsue,  namely, 
whether  there  was  collusion  between  Mr. 
Shaw  and  the  defendant,  that  case  was  with- 
drawn, and  a  totally  different  case  was  set 
up,  which  is  not  pointed  to  by  any  of  these 
issues.  The  case  set  up — what  may  be 
called  the  substituted  case — was,  not  that 
Mr.  Shaw  and  the  defendant  colluded,  but 
that  the  defendant,  the  under-agent,  imposed 
upon  Mr.  Shaw,  the  superior  agent,  and 
induced  Mr.  Shaw  to  grant  this  lease  with- 
out Mr.  Shaw  being  aware  of  its  contents. 
Now  their  Lordships  understand  the  Subordi- 
nate Judge  to  have  found  that  there  was  no 
misrepresentation ;  that  the  defendant  did 
not  impose  upon  Mr.  Shaw. 

With  reference  to  the  fourth  issue — 
"  Were  Mrs.  Adams  and  her  agents,  subse- 
'^  quently  appointed,  cognizant  of  the  pottah 
"granted  by  Mr.  Shaw,  or  not?  Did  they, 
**by  their  conduct,  confirm  the  defendant's 
"jumma,  or  not?" — their  Lordships  under- 
stand the  Subordinate  Judge  to  have  found 
that  they  were  cognizant  of  it,  and  that  they 
did  confirm  it.  It  appears  to  their  Lordships 
that  there  was  evidence  upon  which  all  of 
these  findings  might  have  been  properly 
supported. 

The  case  then  came  before  Mr.  Beaufort, 
the  Judge  of  the  24-Pergunnahs,  upon 
appeal  to  him,  the  case  not  being  of 
sufficient  magnitude  and  value  to  admit  of 
its  being  taken  by  way  of  appeal  to  ^he 
High  Court.  Mr.  Beaufort,  as  their  Lord- 
ships understand  his  decision,  did  not  reverse 
the  finding  in  point  of  fact  of  the  Subordi- 
nate Judge,  that  Mr.  Shaw  granted  this  lease, 
acting  within  the  general  scope  of  his 
auihority  as  agent.  He  certainly  does  not 
find  that  the  lease  was  granted  without 
authority.  Upon  the  fourth  issue — whether 
or  not  this  grant  was  subsequently  confirmed 
by  Mr.  Shaw  and  Mr.  Steers  (who  acted 
with  him)  with  cognizance  of  the  facts — 
there  is  no  specific  finding  on  the  part  of 
Mr.  Beaufort;  but  he  does  not,  upon  that 
either,  reverse  the  decision  of  the  lower 
Court. 

Their  Lordships  may  jobserve  upon  this 
that  that  decision  does  appear  to  them  to  be, 
irt   a  gr^t  degree,   confirmed  by  an  ikrar 


executed  in  1866,  whereby  the  former 
to  the  defendant,  in  their  Lordships' 
must  be  taken  to  have  been  recognized, 
by  recognition  confirmed  by  Mr.  Steers 
by  Mr.  Shaw;  and  their  Lordships 
stand  that  it  has  been  farther  confirmed 
the  receipt  of   rent  from  the  defendant 
the  present  time. 

,  The  Judge  of  the  24-Pergannahs 
from  the  finding  of  the  Judge  of 
Court  below,  and  ^reverses  his  findii 
upon  these  grounds.  With  respect  to 
substituted  issue,  as  to  whether  the  def 
ant  imposed  upon  Mr.  Shaw,  he  finds 
the  defendant  did  impose  upon  Mr.  S 
in  obtaining  this  lease;  and  he  states 
ground  upon  which  he  comes  to  that 
elusion.  These  are  his  words:  "As 
*'  obtained  it  at  an  unusually  low  rate  and  at 
^'russudi  jumma,  the  maximum  rate 
"  which  is  ^is  unusually  low  rate,  1  to 
"presume  that  he  fraudulently  misled 
"  manager  for  his  own  benefit."  That, 
far  as  their  Lordships  are  able  to  understand 
it,  is  the  ground  of  Mr.  Beaufort's  jad^ 
ment. 

Upon  this  there  was  a  special  appeal  to 
the  High  Court;  and  the  High  Coart  'm 
effect  reversed  the  judgment  of  Mr.  Beanfoit, 
and  confirmed  the  judgment  of  the  Saboffdfr* 
nate  Judge,  upon  this  ground:  That  Ibr 
Beaufort  was  not  justified  in  presuming,  wt 
he  appears  to  have  done,  from  the  mere  htk 
that  the  land  was  let  at  an  unusually  bv 
rent,  that  therefore  the  defendant  had  obtamed 
it  by  a  fraud  practised  upon  Mr.  Shaw. 

It  appears  to  their  Lordships  that  the 
High  Court  were  right  in  that  view,  thit 
there  was  no  such  legal  presumption ;  and 
that  is  the  main  ground,  if  not  the  only 
ground,  upon  which  the  High  Court  appear 
to  have  reversed  the  decision  of  Mr.  Bean^ 
fort.  They  also  refer  to  one  matter  which  is 
alluded  to  in  the  grounds  of  appeal,  namely, 
that  Mr.  Beaufort  had  not  dealt  with  the 
question  of  subsequent  ratification  by  Mr, 
Steers  and  Mr.  Shaw ;  and  their  Lordships 
are  unable  to  say  that  the  remarks  which 
have  been  made  by  the  High  Court  on  that 
subject  are  open  f  any  substantial  objec- 
tion. 

On  these  grounds  their  Lordships  are  of 
opinion  that  the  High  Court  was  ]usti6ed  in 
point  of  law  in  reversing  upon  special  appeal 
the  judgment  of  Mr.  Beaufort;  and  coosc- 
quently  they  think  it  their  duty  humbly  to 
advise  Her  Majesty  that  the  judgment  of  the 
High  Court  be  afl5rmed,  and  the  appeal 
dismissed. 
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The  8th  April  1874. 


Present: 

^  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
fustice,  and  the  Hon'ble  E.  G.  Birch, 
Judge. 

p^  Lease— Intermediate  Talooks— Merger, 

Case  No.  770  of  1873. 

ttial  Appeal  from  a  decision  passed  by^ 
Officiating  Judge  of  Chittagongl 
id  the  loth  January  jSy^,  reversing 
p  decision  of  the  Moonsiff  of  Futtickcher- 
fHi  dated  the  12th  September  1872. 

Joora  Gazee  (Plaintiff),  Appellant, 

versus 

l^boo  Khalifa  and  another  (Defendants), 

Respondents, 


Ik 


•• 


10  l/mbika   Churn  Bose  for  Appellant. 

Baboo  Gopeenath  Mookerjee  for 
Respondents. 


'I^isse.— Plaintiff  took  from  the  zemindar  a  sudder 
e.  There  were  some  talooks  in  existence  which 
nort^^ased^  and  the  zemindar  bought  in  the  rights 
etalookdars.  Plaintiff  then,  considering  that,  by  the 
rine  of  merger,  the  talooks  had  ceased  to  exist, 
MH^tto  collect  rents  direct  from  the  ryots  in  a  suit  in 
ihidi  the  zemindar  was  made  a  party.  The  Lower 
nMieilate  Court  held  that  there  could  be  no  merger,  for, 
Mlore  the  zemindar  became  the  owner  of  the  talooks, 
(19  sudder  putnee  had  been  created  : 

'  nSLDthat,  as  the  mortgages  were  released  after  the 
VtbMe  was  granted,  the  Judge  was  right  in  law  in 
l||iBg  that  the  interest  did  not  pass  under  the  putnee. 

Couch,   C.J. — We   cannot   say  that  the 

Pistrict  Judge  has  been  wrong  in  law  in  the 

Wision    which    he    has    come    to.     It    is 

Emitted  that,  at  the  time  the  putnee  was 

granted,  the  mortgages  were  in   existence, 

tnd  they  do  not  seem  to  have  been  released, 

toil  after  it  was  granted,  and  the  money  was 

f^d.    It   is   not    likely    that    the    plaintiff 

*Ould  have  parted  with^  his  money  before 

ptting  the  putnee.     If  he  did,  it  would  have 

been  stated  in  the  documents,  and  that  the 

intention  was  that  the  mortgages  should  be 

released  so  as  to  be  included  in  the  putnee. 

^hen,  if  the  mortgages  were  not  released 
totil  after  the  putnee  was  actually  granted, 
*W  were  satisfied  by  the  money  that  was 
?icu  paid,  the  question  is  whether  there  was 


mortgages  should  be  so  satisfied,  and  should 
be  considered  as  included  in  the  p\itnee,  an 
arrangement  which  the  Court  could  give 
effect  to,  although  the  mortgages  would  not 
legally  be  merged  in  the  estate.  But  the 
burden  of  proving  that  this  was  the  arrange- 
ment was  upon  the  plaintiff.  The  plaintiff, 
it  is  true,  produced  a  petition  presented  by 
the  defendant  in  Court  for  the  purpose  of 
defeating  the  claim  of  some  creditor.  The 
defendant  admits  he  did  so.  But  that  is  not 
conclusive  against  him  in  the  present  suit.  It 
was  open  to  the  Court  and  proper  to  consider 
what  weight  ought  to  be  given  to  it. 

Twowitnesses  were  called,  one  a  mookhtear, 
who  said  that  he  prepared  the  papers,  but 
his  evidence  is  not  supported  by  the  ikrar 
which  he  prepared ;  and  the  evidence  of  the 
other,  a  cultivator,  cannot  be  considered  as 
worth  anything,  as  he  talks  of  the  mort- 
gages being  released  at  a  time  when,  in  fact, 
he  could  have  no  knowledge  of  that 
description.  He,  no  doubt,  adopted  the 
words  of  the  mookhtear,  and  repeated  what 
was  suggested  to  him. 

This  being  a  question  of  fact,  when  the 
case  came  before  the  Judge,  it  was  for  him 
to  consider  whether,  looking  at  the  nature  of 
It,  the  evidencfe  was  satisfactory  to  his  mind, 
and  such  as  he  could  find  upon  it  in  favour  of 
the  plaintiff.     He  seems  to  have  considered 
that  it  was  not.     He  does  not  indeed  allude 
to  the  evidence  in  the  full  way  in  which  the 
Moonsiff  did ;  but  he  notices  circumstances 
which   might    properly    have    considerable 
weight  with  him.     He  says  ;  "  The  sudder 
*'  putnee   lease  contains  no  stipulation  that 
''  Aboo  Khalifa  was  to  purchase  and  destroy 
"the  talooks  in  order  to  give  plaintiff  the 
"  bjnefii  of  collecting  from  the  ryots,"  which 
is  a  just  observation,  as  it  is  to  be  expected 
if  that  was  the  intention  it  would  be  staled. 
He   proceeds  :"  The   plaintiff  received   no 
'' amulnama.     He    did    not    even     receive 
"  a  list  of  the  persons  who  were  to  pay  him 
"  any  rent,  or  any  specification  of  what  the 
"  interests  of  the  tenants  were."     This  is  a 
matter  which   he    might    fairly    take    into 
consideration.     He  has  treated*  the  case,  in 
this  part  of  it,  as  a  question  of  fact,  and 
appears  to  have  thought  that  the  case  which 
the  plaintiff  relied  upon  was  made  out.     If 
there  was  only  the  fact  that  the  mortgages 
were  released  after  the  putnee  was  granted, 
with  the  money  which  was  paid  to  Aboo 
Khalifa,  the  Judge  is  right  in  law  in  saying 
that  the   interest   did   not  pass   under  the 
putnee. 


^  arrangement  between  the  parties  that  the  ,     The  appeal  must  be  dismissed  wUh  costs. 
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The  13th  April  1874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morrisf 

Judges. 

Hortfi^ged  Property— Suit  for  Redemption — 
Tender  by  Mortg^agors. 

Case  No.  189  of  1873. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Tirhooty 
dated  the  14th  May  1873. 

Ram  Baksh  Singh  (one  of  the  Defendants), 

Appellant^ 

versus 

Mohunt  Ram  Lall  Doss  and  others  (Plaintiffs), 

Respondents. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Messrs,  R.  E.  Twidale  and  C.  Gregory  for 

Respondents. 

A  suit  for  the  redemption  of  mortgaged  property  can- 
not go  on  to  a  due  determination  until  all  the  mort- 
gagors are  made  parties. 

A  tender  by  one  or  more  of  several  mortgagors  is  not 
such  as  a  mortgagee  is  bound  to  accept,  unless  it  is  made 
conjointly  by  the  whole  of  the  mortgagors,  or  on  their 
behalf,  and  with  their  consent. 

Phear y  J, — It  appears  in  this  case  that  the 
entire  16  annas  of  the  mouzah,  which  is  the 
subject  of  suit,  was,  in  the  year  1861,  mort- 
gaged by  the  owner  Chowdhry  Nund  Coomar 
Singh  to  the  first  defendant  Ram  Baksh 
Singh,  in  the  name  of  his  son  Takoor  Dyal 
Singh,*  by  a  zur-i-peshgee  ticca  lease  made 
to  secure  the  repayment  of  Rs.  1 1,000.  After 
this  mortgage-transaction,  Chowdhry  Njmd 
Coomar  Singh  died ;  and  the  right  to  redeem 
this  property  then  devolved  upon  his  two 
minor  sons,  Luchmee  Dyal  and  Lall  Beharee. 
Afterwards,  again,  Luchmee  Dyal  died,  leaving 
his  8-annas  share  of  the  property  subject  to 
the  mortgage  to  his  two  minor  sons,  Koonj 
Beharee  and  Takoor  Dyal.  In  this  state  of 
things,  the  mother  and  guardian  of  the  minors 
Koonj  Beharee  and  Takoor  Dyal  sold  their 
S-annas  share  of  the  mouzah  to  the  defend- 
ant Ram  Baksh  Singh,  the  mortgagee ;  and 
afterwards,  again,  the  mother  and  guardian 
of  the  minor  Lall  Beharee  sold  four  annas 
out  of  the  remaining  eight  annas  to  all  the 
plaintiffs;  and  finally  she  mortgaged  the 
remaining  four  annas  to  the  whole  of  the 
plaintiffs,  except  Bhagwat  Tewaree.  And 
Kius,  when  the  proceedings  in  redemption 
which  ctiminated  in  this  suit  were  instituted, 


the  parties  interested  in  the  property  sabpd^ 
to    the   mortgage,   and   the  parties 
together  the  right  to  redeem,  were,  and 
still  are,  those  persons  whom  we  have 
mentioned — that  is  to  say,  the  first 
defendant  and  original  mortgagee  Ram 
Singh,  as  purchasers  of  eight  annas  of 
property  subject  to  the  mortgage ;  all 
plaintiffs  as  purchasers  of  four  annas  of 
property  subject  to  the  mortgage;  and 
the  plaintiffs  exclu^ve  of  Bhagwat  Te 
as  mortgagees  from  the  minor  Lall  Be 
•of  the  remaining  four  annas  of  the  p 
subject  to  the  mortgage ;  and  the  minor 
Beharee   himself  as  the  mortgagor  to 
plaintiffs,  with  the  like  exception,  of 
same  four  annas. 

In  the  year  J278,  the  plaintiffs  being 
situated  pressed,  as  they  say,  the  defi 
Ram  Baksh  Singh  to  take  the  sofii  of 
5,500  from  them  in  liquidation  of  his 
peshgee,  and  to  convey  back  to  tbem 
annas  of  the  property.     And  eventually 
defendants  refusing  to  accept  this  moner, 
indeed  refusing  to  acknowledge  the  plaii 
right  to  tender  it,  they  deposifted  it  villi 
Nanhoo    Lall    Chowdhry,    a    mabajon 
Mozufferpore,  with  notice  of  the  depost 
Ram  Baksh  Singh ;  and  relying  upon  this 
an  effective  tender  of  the  mortgage- 
which    Ram   Baksh   Singh   was   bound 
accept,  they   brought  the  present  snit 
recovery  from  him  of  8-annas  share  of  At 
property  with  mesne-profits. 

The  lower  Court  has  given  a  dcaecia 
their  favour ;  that  is,  it  has  ordered  that  pQiMf*  \ 
sion  of  the  property  be  given  up  to  lb«Oi  i 
and  also  directed  that  the  defendant  Run 
Baksh  Singh  shall  pay  to  them  mesne-profij 
in  respect  of  the  period  of  time  daring  whica  : 
he  has  been  holding  possession  since  the  (iatc  | 
of  the  alleged  tender  in  Assin  "79-^  I 
first  thing  that  is  apparent  on  the  rewra  . 
which  has  come  before  us  is  the  absence  a 
the  minor  Lall   Beharee.     And  it  ^  *^ 
plain  from  the  mention  which  we  havefflwc  ; 
of  the  persons  who   are   interested  in  "^ 
mortgaged  properly  that  the  suit  cannot  go 
on  to  a  due  determination  until  this  minor 
is  made  a  party  to  the  suit.     And  this  consi- 
deration really  seems  to  conclude  the  matter 

before  us.  u  i- 

The  great  point,  no  doubt,  upon  which  ^ 
matter  of  contest  was  made  to  turn  in  ^ 
Court  below  and  before  us  was,  vhctbtf  or 
not  the  tender  upon  which  the  plaintiff  rehcd 
was  such  a  tender  as  Ram  Baksh  Singh  was 
bound  to  accept,  because,  if  he  was  boono  » 
accept  that  tender,  then  his  retention  of  the 
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ertv  bevond  the  date  when  that  tender 
made  was  wrongful,  and  he  was  rightly 
e  liable  to  pay  damages  in  the  shape  of 
e-profits    for    that    time.      But   if,   asj 
ars  to  be  the  case,  the  minor  son  of  the 
al    mortgagor    is    among   those   who 
lively  have  a  right  to  redeem,  and  for 
reason  ought  to  be  made  a  party  to  this 
,  then  It  seems  to  be  quite  plain  that  the' 
er  of  the  mortgage -money,  if  the  tender 
made,  by  the  plainttffs  alone  and  without 
authority  or  consent  of  the  minor  or  of 
e  one  qualified  to  bind  him,  was  not  such 
aderas  the  mortgagee  was  bound  to  accept, 
omit  of  course  to  make  any  mention  of 
Baksh  Singh  himself  as  being  one  of 
mortgagors,   because   if  all    the    other 
tgagors  tendered  to  him  their  share  of 
mongage- money,  leaving  out  of  the  ten- 
only  so  much  as  he  himself  ought  to  bear 
proportion  to  his  interest  in  the  equity  of 
"  mption,  then,  probably,  a  Court  of  Equity 
Id  be  bound  to  consider  that  a  proper 
effective   tender,  so  far  as  the  amount 
concerned,   had   been   made.     But    it 
ms  to  be  fatal  to  the  valid  effect  of  the 
ider  that  it  was  not  made  by  all  the  persons 
ierested  in  the  equity  of  redemption,  exclu- 
of  Ram  Baksh  Singh,  or  on  behalf  of 
of  them.     The  same  reason  which  renders 
necessary  that  all  the  mortgagors  should 
made  parties  to  the  suit  which  any  one  of 
.  _m  may  bring  for  the  purpose  of  redeem- 
cbg  ihe  mortgaged  property,  leads  necessarily 
the  conclusionihat  a  tender  by  one  or  more 
several  mortgagors  would  not  be  good, 
A  would  not  be  such  a  tender  as  a  mort- 
ee  is  bound  to  accept,  unless  it  were  made 
jointly  by  the  whole  of  the  mortgagors, 
on  their  behalf  atid  with  their  consent, 
if  there  could  be  any  doubt  upon  this 
nt,    we    think    it    is    set    at  rest  by  the 
dgment  of  the  Privy  Council  in  the  case 
Pran  Nath  Roy,  to  be  found  in  the  Appen- 
X  to  Mr.  Justice  Macpherson's  book  on 
'ortgages.     There  the  Privy  Council  held 
at  the  tender  must  be  made  with  the  con- 
^t  and  on  behalf  of  all  the  mortgagors, 
^arly  the  mortgagee  was   not   bound   to 
JJ^^P^  iti  unless  he  was*  reasonably  satisfied 
"wat  it  was  so  made.     It  might  be  very 
<iangerous  indeed  for  him  to  give  up  the 
property  to  one  or  more  out  of  a  number  of 
■mortgagors  without  having  the  consent  of 
pe  remainder  to  his  doing  so,  even  though 
^  had  received  an  offer  of  the  full  amount 
;J«  the  mortgage-money   remaining  due  to 
«im.    It  seems  to  us  that  not  only  was  the 
*i'«.  defective  from  the  absence  of  the  minor 
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on  the  record,  but  also  that  the  tender  which 
the  plaintiffs  made  of  the  share  o?the  mort- 
gage-money remaining  due  to  Ram  Baksh 
Singh  was  not,  under  the  circumstances  of 
the  case,  such  a  tender  as  Ram  Baksh  Singh 
was  bound  to  accepf ;  and  consequently,  even 
if  the  frame  of  the  suit  could  be  considered 
as  amended,  the  decree  of  the  lower  Court 
could  not  be  supported. 

We  think  we  must  dismiss  the  suit  with 
costs. 


The  17th  April  1874. 

Present : 

The  Hon^le  Sir  Richard  Couch,  A7.,  Chief  ' 
Justice^  and   the   Hon'ble  E.   G.  Birch, 
Judge, 

Act  I.  of  1872— Witnesses  to  a  Document— Decree 
for  Rent— Proof  of  Possession. 

Case  No.  931  of  1873. 

Special  Appeal  from  a  decision  passed  6y 
the  Subordinate  Judge  of  Chittagongy 
dated  the  28th  February  i8yj^  reversing 
a  decision  of  the  Moonsiff  of  Putneea, 
dated  the  2^th  November  i8'/2, 

Abdool  Ali  (Plaintiff),  Appellant, 

versus 

Abdoor  Ruhman  (Defendant),  Respondent. 

Baboo  Bama  Churn  Banerjet 
for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar 
for  Respondent. 

The  Evidence  Act  does  not  require  the  writer  of  a 
doaitnent  to  be  examined  as  a  witness;  nor  does  s.  67 
of  that  Act  require  the  subscribing^  witnesses  to  a  docu- 
ment to  be  produced. 

A  decree  for  rent  is  not  proof  of  actual  possession. 

Couch,  Cy. — The  decree  of  the  Subor- 
dinate Judge  must  be  reversed,  and  the 
case  remanded  to  him  that  the  appeal  may 
be  re-heard. 

**  Upon  the  first  issue,  which  was  whether 
the  kobala  was  proved,  he  begins  by 
remarking  that  *'at  the  very  first  sight  it 
appears  to  be  suspicious;  particularly  the 
signatures  in  the  kobala  are  evidently 
written  in  different  ink  and  with  different 
pens."  This  cannot  be  taken  as  a  finding 
by  him  that  the  kobala  was  not  proved. 
Then  he  proceeds  to  say :  "  Besides,  *the 
"  evidence  of  the  'subscribing  witnesses  to 
"  the  said  document  is,  under  section  67  4)f 
"Act  I.  of  1872,  required  to  be  (Produced, 
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**but  such  evidence  has  not  been  produced. 
'*  As  to  ih^  witnesses,  namely,  Romjan  and 
*'  Sham,  who  have  been  examined  in  support 
"  of  the  kobala,  ihey  are  not  the  writers 
**of  the  deed,  and  at  the  very  first  sight 
*' their  names  appear  to  •have  been  written 
**  in  different  ink  and  with  different  pens." 
This  is  the  whole  pf  his  reasons  for  hold- 
ing the  kobala  not  to  be  proved.  The 
principal  reason,  no  doubt,  was  that  he 
thought    the    subscribing    witnesses    ousrht 


value    unless   it   could   be   :>hown  that 
decree  was  executed. 

Then,  having  said  that  it  was  no  evidt 
against  the  plaintiff,  he  says  that  it  mar  . 
iield  to  be  corroborative  evidence,  bat  oot 
evidence  adverse  to  the  plaintiff,  and  havi 
said  that,  he  proceeds  to  make  it  as  adverse' 
the  plaintiff  as  he  could. 
•    A  judgment  of  this  description  cannot 
supported.     The  case  has  been  considered 
an   erroneous   mannv   bv   the   Subordii 


remand  the  case  for  a  re-trial.     The  costs 
follow  the  result. 


to  be  produced,  and  he  also  seems  to  have  |  Judge,  and  we  must  reverse  his  decree 
thought  that  the  wriier  of  tiie  document 
ought  to  be  produced.  In  this  he  was  clearly 
wrong.  Section  67  of  the  Evidence  Act 
does  not  require  the  subscribing  witnesses  to 
a  document  to  be  produced.  Section  68 
r-equires  the  attesting  witnesses  to  be  pro- 
duced where   the   document   is   one   which 


The  18th  April  1S74 
Present : 


is    required   by   law   to   be   attested.     And  '  The  Hon'ble  J.  B.J^hear  and  G.  G.  Moi 

there    is    no    section     in    the    Act    which  I  "^ 

requires   the   writer  of  the  document  to  be  i 

examined    as  a  witness.     We  can    scarcely 

suppose  that  the  Subordinate  Judge,  when 

he  wrote  this  judgment,   had   read    section 

67.     If  he  had  at  any  time  read  it  he  must 

have  forgotten  what  it  was. 

Then,  as  to  the  other  issue,  he  seems  to 
be  also  wrong.  lie  says  that  the  evidence 
of  the  witnesses  who  were  examined  for 
the  plaintiff  to  prove  his  dispossession  was 
not  satisfactory ;  that  they  appeared  to 
have  given  evidence  from  mere  conjecture. 
Besides,  the  defendant  produced  a  decision 
of  the  lower  Court,  dated  the  2  8ih  of 
March  1872,  in  a  separate  case  showing 
that  th*  allegation  of  dispossession  was 
false.  He  says  this  is  shown  because  it 
is  proved  from  that  decision  that  Ihc 
defendants  were  in  possession  of  the  ctts- 
puted  land  from  1233  Mughee.  He  treats 
the  decision,  not  merely  as  a  decree 
obtained  in  a  rent-suit  which  might  or 
raieht  not  have  been  executed,  and  under 
which  the  defendant  in  that  suit  might  or 
might  not  have  paid  what  was  decreed,  but 
as    actually   proving   the    defendant    was   iiL"  ^^,^"  ?'/°J^^^^'';;^''*^^?'^^'^'lr^ 

.      "^     Vni         ?  J  1        ,     •    ultimately  harm  him  in  the  matter  of  his  Utle,  »ooiy 

possession.       i  hen  he  says,  and  properly,  that  ,  acted  upon  when  the  mere  lapse  of  time  is  of  itsriJ 
the    plaintiff   was    no    party    to    the    suit,    and     likely  to  render  the  plalntif  less  able  than  he  isatpt^t 

theref  )re    that    the  ;aoonsilT   was    right    in  ,  ^^.  ."l^f^  ^^^  ^'^l*^"''>*'  f".^J?  V""*"  *ri«^i^7hb 
.     ,  ,.  1        .  -1  .  ,         which  the  attempt  complamed  or  may  throw  over  11& 

holding  that  it  was  not  evidence  against  the  '  title. 

P^ai"^»ff-  Fhear,  7.— The  case  of  the  plaintiff  in 

So  far  he  was  right.     It  was  not  evidence    this  suit  is  shortly  as  follows  :    One  Damoo- 

against   the    plaintiff.     The    utmost   that   it !  dur   Mahio   Gyawal   died   some  years  ago 

cou^d  be  said  to  be  was  an  assertion  by  the  |  possessed  of  considerable  property ;  and opotJ 


Judges, 

Reversioner — Right  of  Action — Declaratory 

Decree. 

Case  No.  52  of  1873. 

Regular  Appeal  from  a  decision  passed  ij^ 
the    Subordinate    Judge    of  Gj'J,    di 
the  21st  December  i8y3, 

Beharee  Lall  Meherwar  (one  of  the 
Defendants),  Appellant, 

versus 

Modho  Lall  Ahir  Gyawal  (Plaintiff)  and 
another  (Defendant),  Respondents. 

Baboos  Kalee  Mohun  Doss  and  Booih  Sa 
Singh  and  Moonshte  Mahomed  FusuJ 
for  Appellant. 

The    Advocate- General ,    Mr,     C.    Grq^ryX 

Baboos  Unnoda  Pershad  Bantrjee,  6iw| 
der  Madhub  Ghose^  and  Aubinash  Cka- 
der  Banerjee  for  Respondents. 

The    principle   that    any   person   having'  riylits  « 
property,  whether  present  or  contin^j-ent,  isenlitWW 
come  into  a  Court  of  equity  to  complain  of  any  attefflpt 
which  may  be  made  l»y  persons  having  no  autiwnty 


plaintiff  in  that  suit,  and.  the  defendant  in 
ihjs,  of  the  right  or  ownership,  which  might 
be  admissible,  but  which  was  not  of  much 


his  decease,  Luchho  Dai,  his  widow,  took 
that  property  for  the  estate  of  a  Hindoo 
widow.     Besides   this   widow   Luchbo  D»*i 
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k>amoodur  Mahto  left  two  daughters,  Ranee 
L>ai  and  Fboola  Dai.  At  ihe  time  of  Damoo- 
Itir  Mahto's  death,  one  only  of  these  daughters, 
^nee  Dai,  had  a  son,  Beharee  Lall.  But^ 
Subsequently  the  other  daughter,  Phoola  Dai, 
bad  a  son,  the  present  plaintiff,  Madho  Lall 
ll^iir  Gyawal ;  and  three  days  after  his  birih 
liie,  Phoola  Dai,  died. 

[  The  state  of  thifigs  then  was  that  Mussa-» 
ot  Luchho  Dai  was  in  possession  of 
oodur  Mahto's  properly  for  the  estate 
a  Hindoo  widow.  One  daughter,  Ranee 
,  was  alive,  and  also  her  son,  the  defendant 
haree  Lall.  The  other  daughter  was  dead, 
iQt  she  left  a  minor  son,  the  present  plaintiff. 
Between,  however,  the  date  of  the  death  of 
pampodur  Mahto  and  the  birth  of  the  plaini- 
pt,  Luchho  Dai,  the  widow  in  possession  of 
^  property,  had  executed  a  certain  ikrar- 
ma,  which  is  said  to  have  operated,  or  rather 
have  been  intended  to  operate,  to  the  bene- 
of  Beharee  Lall.  The  present  suit  is 
Ibrought  by  Madho  Lall  Ahir,  the  son  of  the 
[deceaseddaughter,  after  attaining  his  majority, 
'lo  have  it  declared  that  that  ikrarnama  is 
I  void  as  against  him,  and  ought  to  be  cancelled. 
And  the  plaintiff  also  prays  that  the  Court 
^ill  give  him  a  decree  declaratory  of  his 
sight  by  inheritance  to  have  possession  of  a 
moiety  of  the  estate  of  the  late  Damoodur 
"Mahto  Gyawal,  after  the  demise  of  Mussa- 
[mat  Luchho  Dai,  and  protective  of  his  title 
from  harm  arising  out  of  the  deed  sought 
to  be  set  aside. 

Beharee  Lall  is  evidently  the  real  defend- 
ant in  this  suit,  and  he  sets  up  more  than 
one  matter  of  defence ;  amongst  other  things 
he  says  that  the  suit  is  barred  by  limitation  ; 
also  that  the  plaintiff  has  no  title  to  bring 
the  suit ;  and,  thirdly,  that,  even  'if  he  has, 
neither  the  plaint  nor  the  evidence  given  at 
the  trial  discloses  any  cause  of  action. 

The  question  of  limitation  is  not  very 
simple ;  and  in  the  view  which  we  have 
taken  of  the  case,  it  is  not  necessary  that 
ve  should  in  terms  decide  it. 

We  are  of  opinion  that  the  plaintiff  has 
no  cause  of  action  upon  the  facts  which  he 
adduces  in  support  of  his  suit.  Without, 
for  the  moment,  determitiing  any  issue  as  to 
his  right  to  sue  for  a  decree  protective  of 
the  inheritance,  and  assuming  that,  notwith- 
standing the  existence  of  an  intermediate 
beir,  so  to  speak,  in  the  person  of  Ranee 
Dai,  one  of  the  daughters  of  Damoodur 
Mahto  (a  person  who,  unless  she  dies  before 
her  mother,  must  succeed  to  the  property 
before  the  plaintiff  can  do  so),  we  think  that 
the  execution  of   the   ikrarnama  does  not 


constitute  such  a  dealing  with  the  property 
as  to  afford  a  cause  upon  which  a*  person  in 
tne  situation  of  a  so-called  ultimate  rever- 
sioner is  entitled  to  bring  a  suit  pending  the 
life  of  the  person  who  is  rightfully  enjoying 
the  inheritance.      • 

It  is  remarkable  that  the  plaintiff  d^oes  not 
in  his  plaint  set  out  the*  terms  of  the  ikrar- 
nama. He  has,  however,  filed  a  copy  of  it  ^ 
taken  from  the  registry  office.  The  defend- 
ant at  first  filed  an  alleged  original  ikrar- 
nama, purporting  to  bear,  on  the  face  of  it, 
the  Registrar's  stamp;  and  in  addition  to 
this  he  afterwards  filed  another  copy  taken 
from  the  registry  ofiice. 

It  is  admitted  that  the  copy  filed  by  the 
plaintiff,  which  is  not  now  upon  the  record', 
corresponds  in  terms  with  the  copy  which  is 
filed  by  the  defendant  from  the  registry 
office.  There  is,  at  the  same  time,  no 
doubt,  a  very  material  difference  between  the 
terms  of  the  alleged  original  document  first 
put  in  by  the  defendant,  bearing  the  seal  of 
the  Registrar,  and  the  copy  document  whicli 
came  from  the  registry  office.  But,  for  the 
purposes  of  this  suit,  having  regard  to  the 
fact  that  the  plaintiff  did  not,  as  we  have 
already  remarked,  set  out  the  terms  of  the 
document  in  his  plaint,  and  that  he  filed  as  • 
his  evidence  of  what  the  document  was  a 
copy  from  the  registry  office,  we  think  we 
must  take  that  copy  to  represent  the  docuT 
ment  which  the  plaintiff  complains  of,  and 
which  he  asks  this  Court  to  set  aside  or 
declare  inoperative  against  his  ultimate 
interests.  We  find  a  printed  copy  of  this 
document  in  page  172  of  the  paper-book,  and 
it  runs  in  these  words:  **  1,'  INIfissamu't 
"  Luchho  Dai,  widow  of  Damoodur  Mahto 
*' C^awal,  deceased,  inhabitant  of  MuhuUa 
"  Bubueghat,  one  of  the  Muhullas  of  Kusba 
"  and  Pergunnah  Gya,  Zilla  Behar. 
*'  Whereas  1,  the  declarant,  and  my  late 
**  husband  have  two  daughters  of  the  womb 
•*of  this  declarant,  vis.,  one  is  Mussamut 
"  Ranee  Dai,  and  the  other  Mussamut  Pnoola 
**  Dai,  and  the  husband  of  me,  the  declarant, 

**died  on  the of  the  year by  the  will 

"of  God,  leaving  me  his  heiress,  so 
'*that  I  have  got  possession  of  the  whole 
*'of  the  mouzahs  of  this  Zilla  and  Zilla 
"  Tirhoot,  and  the  jattrees,  houses,  and  house-  - 
•'hold  goods  and  cash  and  things  and  jewel- 
"lery,  gems,  and  utensils  and  instruments, 
'*  silks  and  woollens,  and  slave  girls  and 
"slaves,  properties  of  the  deceased,  as  afore-  j 
"  said,  without  any*co-parcenary  of  any  one. 
Whereas  Mussamut  Phoola  Dai,  thae 
daughter  of  me^  the  declarant,  ha!>  no  son,* 

Ci 


<( 


« 


43» 


Civil 


THE   WEEKLY   REPORTER. 


Rulings.        [VoL  XXL 


*'  and  Mussamut  Ranee  Dai  has  her  son, 
'^  Behare^  Lall  Mohurwar,  living,  so  that 
"  since  1,  the  declarant,  have  no  son  of  my 
own,  therefore,  by  the  Shastras,  the  said 


*' Beharee  Lall  Mohurwar,  the  grandson  of^  "taining  to  the  estates  of  my  late  hosbaodlj 


**  me,  the  declarant,  is  4he  heir  of  my  late 
"  husband  and  of  me,  the  declarant.  For 
''  instAice,  Beharee  Lall  aforesaid  does  all 
"  the  work  of  the  Gyawals  from  the  jattrees 
"  who  came  from  Tirhoot  and  other  parts  of 
''  the  country,  appertaining  to  my  husband, 
'*  and  I,  the  declarant,  still,  in  order  to  comply 
"with  the  ikrar,  write  and  give  that  all 
*'  the  mouzahs  of  this  Zilla  and  Zilla  Tirhoot 
'^  and  the  houses  and  household  goods,  cash 
"  and  things,  jewellery,  precious  stones,  and 
*'  utensils,  instruments,  silks,  woollens,  slave- 
"  girls,  and  the  slaves  and  jattrees,  especially 
"  jattrees  of  Maharajah  Roodra  Narain  Baha- 
"  door,  the  Rajah  of  Durbhanga,  and  of  the 
'*  Baboos,  relatives,  and  of  the  caste  of  the 
*'  said  Rajah,  and  others,  property  of  my  late 
''  husband  and  of  me,  the  declarant,  and  in 
**  my  possession  and  the  other  dues  to,  and 
"  demands  of,  my  husband  and  me,  are  all 
"  the  right  of  Beharee  Lall  Mohurwar  as 
'*  aforesaid.  During  the  life  of  me,  the 
"  declarant,  I  am  in  possession  without  the 
"  co-shareship  of  any  one,  and  will  continue  to 
''  be  so,  so  that  I  may  be  able  to  give 
''charities.  After  my  death,  Beharee  Lall 
^'  Mohurwar  will  get  possession  of  the 
"  whole  mouzahs  of  this  Zilla  and  Zilla 
''  Tirhoot,  and  of  all  the  moveable  and 
''  immoveable  properties  and  dues  and 
**  demands  appertaining  to  the  estate  of  my 
"  late  husband.  No  one  else  has  the 
"  Tighter  demand  to  the  same.  Therefore 
"  these  few  words  have  been  written  and 
''  given  as  ikrarnama  that  it  may  be  of 
"  use  when  occasion  arises." 

This  is  the  whole  of  the  document ;  and 
it  seems  to  us  plain  that  it  does  not  deal 
immediately  with  the  property  at  all.  Nearly 
the  whole  of  it  consists  of  certain  state- 
ments of  facts,  which,  we  understand,  were 
the  actual  facts  of  the  case  at  the  time  when 
the  ikrarnama  was  executed.  There  is  ni» 
doubt  that  at  that  time  Beharee  Lall  was 
the  heir-in-reversion,  expectant  on  the  deaths 
of  the  ladies,  to  Damoodur  Mahto,  if  one 
can  rightly  describe  a  person  as  heir  who 
has  such  a  contingent  interest  as  Beharee 
Lall  then  had.  The  document  only  states 
that  which  was  at  the  time  quite  beyond 
contest,  namely,  that  Beharee  Lall  was  then 
the  so-called  ultimate  rsversionary  heir  of 
Qamoodur  Mahto.  The  last  statement 
— that  ''cafter  my     death,     Beharee     Lall 


'^  Mohurwar  will  get  possession  of  the  «ye;- 
''  mouzahs  of  this  Zilla  and  Zilla  Tiiboot;* 
''  and  of  all  the  moveable  and  iromoveaUif:; 
^'  properties  and  dues  and  demands  9!^if^ 


— is  perhaps  capable  of  being  considered  asilj 
attempt  to  make  a  disposition  of  thepiopeiif 
on  the  part  of  the  lady.  If  it  is  a  mere  Stan* 
ment  that  he  will  as  heir  at  that  time  get  posses 
sion,  of  course  it  is  entirely  unimportant  ~ 
if  the  passage  mean%that,  because  he  is 
ultimate  reversionary  heir  to  xny  h 
therefore  I  give  him  this  property  at 
death,  which,  without  my  giving  it,  wooki 
to  my  surviving  daughter,  then  no 
the  document  would  become  an  instra 
professing  to  deal  with  the  property.  Btf| 
even  if  we  take  it  in  this  light,  and  ifn^ 
suppose  that  the  plaintifiE  has  his  comisgcfll 
interest,  namely,  the  expectant  right  tosse^; 
ceed  to  the  property  at  the  death  of  Locfakl 
Dai,  provided  Ranee  Dai  should  die  befoul 
Luchho  Dai,  then  it  is  clear  that  the  aii^ 
chief,  if  there  be  any,  which  this  docaoieat 
is  calculated  to  do  to  the  right  of  the  pltifl^ 
iff,  is  of  such  a  character  as  will  notbi 
affected  either  for  better  or  worse  by  lapa 
of  lime. 

The  learned  Advocate-General  placed  tb 
right  of  the  plaintiff  to  succeed  on  the  geiA^ 
ral  ground  furnished  by  the  principle  tf! 
equity  that  any  person  having  rights  ll 
property,  whether  present  or  contingent,  ii 
entitled  to  come  into  a  Court  of  eqaitf  lo 
complain  of  any  attempt,  which  ma?  be 
made  by  persons  having  no  authority  \o  d& 
so,  to  deal  '  with  the  property  in  a  oede 
which  may  ultimately  harm  him  in  the  flut- 
ter  of  his  title.  But  the  learned  Advoalt^ 
General  omitted  to  state  that  thispnodpie 
of  equity  is  only  acted  upon  when  the  oere 
lapse  of  time  is  of  itself  likely  to  reader 
the  plaintiff  less  able  to  meet  the  difficoltjf, 
and  to  clear  away  the  cloud  which  this  deal* 
ing  with  the  property  may  throw  over  his 
title,  than  he  is  at  the  present  time.  For 
instance,  in  the  ordinary  case  with»bich 
we  are  familiar  here,  suppose  an  alieoatioD 
is  made  by  a  widow  which  professes  to  be 
made  for  a  purpose*such  as  would  authonze 
her  to  alienate  the  property.  The  evidence 
bearing  on  the  question,  whether  that  pw- 
pose  is  or  is  not  the  true  purpose  at  die  liB* 
of  the  alienation,  is  likely  to  die  away  of 
become  less  accessible  by  mere  lapse  of  «fl*- 
Therefore  a  Court  of  equity  permits  a  P*^" 
son,  who  has  an  interest  in  the  inheritance, 
.  and  is  entitled  to  defend  and  protect  it,  ^ 
come  forward  merely  upon  the  prospect « 
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he  fature  mischief,  to  ask  that  the  legality 

c.    illegality    of    the    threatening    ace    be 

■dded  at   a  time  when  all   the  necessary 

pAerials  are  at  hand  and  can  be  availed 

by  both  parties.  But,  here,  in  the  case  which 

ttow  before  us,  if  this  document  will  bear  the 

ction  which  we  have  just  now  stated, 

ely,  that  the  lady  professes  thereby  to 

or  to  give  away  this  property  on  her 

to  Beharee  Lall,  then  it  will  be  just  as 

,  when  the  time  coi^es  on  her  death,  for 

ree  Lall  to  make  use  of  this  document; 

will  be  just  as  easy  for  the  plaintiff,  or  any 

interested,  as  he  is  now  interested,  in  the 

ritance,  to  establish  the  invalidity  of  that 

ition  as  it  is  at  the  present  time.     It 

not  depend  upon  evidence  or  materials  of 

sort,  the   force  of  which  is  likely  to  be 

ened  or  deteriorated  by  lapse  of  time. 

Ho  doubt,  the  learned  Advocate-General 
say  that  the  essence  of  the  complaint 
that  Luchho  Dai  herself   denied    this 
ment;  that  is,  she  said  that  although 
l^^ad  executed  it,  she  had  been  deceived  into 
so,  and  she  never  had  intended  it  to 
what  it  now  turns  out  to  be.     If  that  be 
of  course  she   would   have   a   right   to 
me  forward  herself  at  any  time  to  com- 
*m  of  it.     But  this  is  not  her  suit.     This 
a  suit  brought  by  the  plaintiff  in  the  cha- 
r  of  an  ultimate  reversioner  to  have  this 
ue,  which    this  lady  herself  might  raise, 
Wed.    Now,  it  seems  to  us  that  it  is  not  a 
I  Material  fact,  so  far  as  concerns  the  plaintiff's 
I  fataie  interest,  that    Luchho   Dai  executed 
jflie  instrument   involuntarily,    because    the 
!  tetrument  itself  does  not  profess  to  pass  an 
I jnimediate  interest:  at  the  most  it  pretends 
I  to  give  a  remainder   to    Beharee   Lall,   or 
*»&erto  give  the  property  to  Beharee  Lall,  on 
Ac  occurrence  of  Luchho  Dai's  death.     If 
^  had  in  terms    pretended    to    pass    the 
.  Itnmediate  interest  to  Beharee  Lall,  the  case 
Wight  have  been  different ;  for,  according  to 
tbe  apparent   facts,   the  persons   who   were 
Ihterested  in  the    matter  of  this  ikrarnama 
^txt  all  the  persons  who  were  at  that  lime 
•^tilled  to  the  property  in  possession  and 
►  fe  reversion.     Luchho     Dai    executed     the 
I  wocumeni,  we  will  say,  fh  favour  of  Beharee 
'  *^l,  who  was  at  that  time  the  nearest  person 
entitled  to    accept    the    ultimate  reversion 
ttpon  the  death  of  the  disqualified  holders. 
And  both  of  Luchho  Dai's  daughters,  Ranee 
Dai  and  Phoola  Dai,  assented  to  the  trans- 
action.   According  to   some   cases   in  this 
Court,  on  such  a  state  of  facts,  i.e.,  if  the 
P^son  entitled  to  the  immediate  possession, 
**«chho  Dai>  had,  with  the  consent  of  her 


daughters,  released  the  property  and  given 
it  over  to  the  hands  of  Beharee  Lall,  the 
person,  then  entitled  to  accept  the  ultimate 
reversion,  the  gift  or  release  would  be  held 
*good  ultimately  against  any  other  person  who 
might  eventually  at  the  time  of  the  surviv- 
ing ladies'  death  prove  to  be  the  existing  heir 
of  Damoodur  M  ahto.  And  in  such  a  rtise  the 
present  plaintiff  would  probably  be  entitled 
to  complain  that  the  document  was  fraudu- 
lently got  up,  or  was  not  the  real  conveyance 
of  Alussamut  Luchho  Dai.  But  this  is 
not  the  character  of  the  document  as  w^ 
have  more  than  once  stated ;  it  passes 
nothing  at  the  present  time;  the  widow  twice 
over  in  the  course  of  it  asserts  that  she  has 
the  entire  enjoyment  of  the  right  ol  the 
property  without  co-parcenership  whatever 
during  her  lifetime.  And  it  therefore  at 
the  most  amounts  to  a  future  disposition  of 
the  property  which  cannot  depend  for  its 
validity  upon  the  question  whether  Luchho 
Dai  effected  it  voluntarily  and  intentionally 
or  not. 

On  the  whole,  we  are  of  opinion  that  this 
document  does  not  constitute  a  cause  of 
action  upon  which  the  person  entitled  to 
protect  the  inheritance  can  have  any  right 
to  bring  a  suit.  And  for  that  reason  alone, 
if  for  no  other,  we  think  that  the  suit  ought 
to  fail. 

We  therefore  reverse  the  decision  of  the 
Subordinate  Judge,  and  dismiss  the  suit  with 
costs  in  both  the  Courts. 


The  i8th  Apriri874. 

Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges. 

Contract—Specific  Performance— Damages. 

Case  No.  1099  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the   Judge   of  Shahabad,   dated  the  ^th 

*  March  iSyjy  reversing  a  decision  of  the 
Moons  iff  of  Arrah,  dated  the  28th 
December  i8y2, 

SheoPergah.Roy  and  another  (Defendants), 
•         Appellants^ 

versus 
Injore  Tewaree  (Plaintiff),  Respondent 
Baboo  Mohesh  Chunder  Chowdhry  for. 


Appellants. 
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Baboo  Chunder  Mad  hub  Ghose  for 
•  Respondent. 


the  coniract.  The  case  must  be  a  ve^ 
strong  one  indeed  in  which  a  Coart  of  eqiiqr 
would  see  it   right  to  compel   a  defeadaC 

Plaintiff  having:  agreed  to  assljrn  certain  arrears  of  specifically  tO  complete  a  contract  of  8il« 
rent  due  to  him  to  defendant  fo*- a  consideration,  broug:ht#  ...l-  u  ^«.,l^  u,.  .^^*  ^^»o;u:i:«..  k*  ^i  *^ 
this  suit  in  which  he  tendered  the  kobala  of  assignment  '  ^^ich    COuld    by    no    possibility    be  of  2tf 

and  claimed  the  consideration»money  with  interest : 

Hkld  that  plaintiff  had  misconceived  the  shape  in 
which  ^is  suit  was  brought ;  and  as  his   claim    was 


value  to  him,  and  it  may  be  affirmed  ihatil| 
certainly  would  not  do  so  when  the  rights fltj 
the  plaintiff  would  be  amply  vindicated  bfi^ 


purely  lor  money,  ne  snouia  nave  suea  roraamages  ror     -■"-  ^-^ *  .t^^.«  -^  ...«^.y    ....^^.w-..^  w^  ,, 

Dreach  of  contract,  especially  as  it  was  found  as  a  fact  •  decree  for  money  damages.     We  ibinkf  thcB^ 


that  the  subject  assigned  was  now  worthless. 

Held  that,  as  in  a  former  suit  brought  by  the  present 
defendant  for  specific  performance  nf  the  same  contract, 
'  plaintiff  (who  was  defendant  there)  had  resisted  success- 
fully, and  without  qualification  he  could  not  afterwards 
treat  the  contract  as  subsisting^. 

Phear,  J. — Ox  the  4th  of  August  1871, 
the  plaintiff  in  this  suit,  In j ore  Tewaree, 
agreed  to  assign  certain  arrears  of  rent  due 
to  him  as  an  8 -anna  shareholder  from  the 
tenants  of  a  certain  mouzah  to  the  present 
defendant  for  a  consideration  of  Rs.  801. 

Tbe  kobala  of  assignment  was  drawn  up 
and  executed  at  the  time;  but  it  was  not 
delivered  because  the  consideration-money 
was  not  paid. 

•  The  plaintiff  by  this  suit,  which  was  filed 
on  the  30ih  July  1872,  tenders  the  kobala 
to  the  defendant  and  claims  ihe  Rs.  801 
with  interest.  Substantially  he  calls  upon 
the  defendant  to  specifically  perform  his 
contract. 

The  first  Court  was  of  opinion  that  the 
plaintiff  had  no  right  to  insist  upon  the  per- 
formance of  the  contract  in  this  manner ; 
but  the  Lower  Appellate  Court  came  to  the 
conclusion  that  the  plaintiff  was  in  equity 
entitled  to  claim  specific  performance  thereof. 
We  think  that  the  Lower  Appellate  Court 
was  wrSng  on  more  than  one  ground.  In 
the  first  place,  it  is  10  be  observed  that  the 
claim  of  the  plaintiff  is,  we  may  say,  purely 
a  money  claim.  And  if  it  had  not  been  tTiat 
the  arrears  of  rent  assigned  by  the  kobala 
might  possibly  be  of  such  interest  to  the 
defendant  that  the  defendant  might  on  his 
side  have,  if  he  chose,  asked  for  specific 
performance  of  the  contract,  there  could  be 
no  question  that  a  Court  of  equiiy  would  not 
entertaih  the  plainiiff's  claim.  His  cLiin^ 
being  purely  for  money,  he  would,  according 
to  the  principles  which  govern  the  Courts  of 


that  the  suit  in  the  shape  in  which  it  ic 
Wrought  is  misconcgived,  and  that  it  ooglii 
not  to  succeed. 

There  is  another  curious  fact  which  is  ti 
some  i.nportance  in  this  case,  namely,  Us$; 
before  the  plaintiff  had  brought  this  sait,cte| 
defendant  on  his  side  had  also  brought  a  sdli 
for  specific  performance  of  this  same  con- 
tract, and  the  present  plaintiff  had  resisted 
the  defendant's  claim  in  that  suit  with  suc- 
cess.    It  is  true  that  the  present  defendaat, 
the  plaintiff  in  that  suit,  had  alleged,  that  be! 
had   paid  the   whole  of   the   consideratiah 
money,  and  therefore  was  entitled  to  obtaina 
delivery  of  the  kobala  without  any  farther 
payment  on  his  part,  and  that  the  allegation 
was  found  against  him.     Still  the  suit  vliico 
was  brought  was  one   in    which,    had  "^ 
present  plaintiff  exhibited   his  readiness  to 
carry  out  his  agreement  on  payment  of  the 
money,  the  Court  could  have  done  complete  1 
justice  between  the    parties  as   fully  as  it 
could  in  the  present  suit.     So  that  the  plaiai- 
iff   had    the    opportunity  in  the  suit  whid 
was  then  pending   between   the  parties,  of 
having  the  very  issue  tried,  which  he  wishes 
to  have  tried  now.     We  think  that  having 
thus    without   qualification    resisted  specific 
performance  of  the  contract,  he  cannot  aiiw- 
wards  treat  the  contract  as  subsisting,  and  is 
limited  to  a  remedy  in  the  shape  of  damages. 

Further,  we  think  that  on  the  menis,  as 
they  have  been  disclosed  by  the  findi  got 
the  Lower  Appellate  Court,  the  plaintiff  has 
not  made  out  a  case  upon  which  he  ongblio 
succeed  in  getting  damages  from  the  deiend- 
anl.  For  that  purpose  he  ought  to  have 
satisfied  the  Court  that  the  contract  was 
originally  a  valid  and  honest  contract  between 
the  parties,  and  that  the  consequence  of  tlie 
defendant's  not  performing  his  part  of  the 


equity  in  England,  be  left  to  his  compensa-    contract  is,  that  he,  the  plaintiff,  has  suffered 


lion  in  the  shape  of  damages  for  the  breach 
of  contract.  • 

But  we  further  observe  that  the  Judge 
finds  as  a  fact  that  the  subject  assigned  by 
thejcobala  to  the  defendant  is  now  absolutely 
worthless ;  and  that  fact*  is  of  itself  suffi- 
cient to  stand  in  the  way  of  a  Court  of 
equity's  impelling  specific  performance  of 


pecuniary  loss.  But  inasmuch  as  br  tbe 
nature  of  the  case  the  ri^^ht  to  recover  the 
arrears  of  rent  has  not  yet  passed  from  tbe 
plaintiff  to  the  defen  iant,  and  as  it  is  ^ 
proved  whether  or  not  the  plaintiff  bas 
recovered  himself  any  of  these  arrears  01 
rent  as  the  fact  now  stands,  to  say  the  Ica^ 
of   it,    it  is  uncertain  whether  the  plain^i" 
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suffered  any  pecuniary  damage  or  not. 
Jie  Lower  Appellate  Court  has  mainly 
ided  this  case  upon  the  defects  which  it 
in  the  defence  set  up  by  the  defendant. 
it  is  plain  that  it  lies  upon  the  plaintiff 
^  show  that  he  is  entitled  to  damages  under 
lie  facts  as  they  occurred,  and  further  to 
ttve  some  soit  of  measure  of  the  amount  of 
BUtziages  to  which  he  is  so  entitled.  We 
bSnk  be  has  totally  failed  on  the  facts,  which 
lie  Lower  Appellate  Qpurt  has  found,  to 
ke  out  a  case  of  this  kind. 
It  seems  to  us,  therefore,  that  the  appeal 
St  be  upheld,  the  decision  of  the  Lower 
liate  Court  be  reversed,  and  the  plaint- 
s  suit  dismissed  with  costs. 


The  2Gth  April  1874. 

Present : 

Ithe  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslic, 
Judge, 

— Attachment — Civil  Procedure  Code, 
s.  246. 


namely,  a  right  to  attach  the  property 
showing  that  the  order  for  the  release  of  the 
property  from  attachment  was  improper. 
The  effect  of  that  decree  must  be  to  revive 
*the  attachment,  or  father  not  to  revive  the 
attachment,  but  to  ^set  aside  the  order  of 
release  which  had  been  made,  and  therefore 
to  make  the  property  still  subject  ft)  the 
attachment,  to  restore  the  state  of  things 
that  had  been  disturbed  by  the  order  of 
release. 

That  seems  to  be  a  reasonable  construction 
of  the  section,  for  otherwise,  although  it 
was  shown  by  the  result  that  the  attaching 
party  was  right  in  his  proceedings,  and  that 
the  attachment  was  proper  and  such  as 
entitled  him  to  be  paid  in  preference  to  any 
other  creditor,  other  creditors,  whilst  he  was 
seeking  to  establish  his  right,  might  step  in, 
and,  by  attaching  the  property,  deprive  him 
altogether  of  the  benefit  of  his  proceedings. 
The  Judge  has  held  that  he  was  the  person 
entitled  to  be  paid  under  section  270,  and 
we  think  he  has  rightly  held  it. 

The  appeal  must  be  dismissed  with  costs. 


Case  No.  962  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  Chittagong^  dated 
the  ijth  February  iSyj,  reversing  a 
decision  of  the  Moonsiff  of  Hathazaree, 
dated  the  20th  August  i8y2. 

Mahomed  Warris  (one  of  the  Defendants), 

Appellant  J 

versus 

Pitambur  Sen  (Plaintiff),  Respondent. 

Baboo  Debendro  Narain  Base  for  Appellant. 

Baboo  Aukhil  Chunder  Sen  for  Respondent. 

Certain  property  bavinjj  been  released  from  attach- 
noent  on  a  claim  made  under  Act  VIII.  of  1859,  s.  246, 
the  attaching-creditor  brought  a  suit,  and  obtained  a 
decree  establishingr  his  right  of  attachment :  Held  that 
tiie  effect  of  that  decree  was  to  set  aside  the  or^er  of 
release,  and  to  restore  the  state  of  things  which  it  h^d 
disturbed. 

Couchy  C.J. — A  CLAIM  was  made  under . 
section  246,  and  the  Cdurt  made  an  order 
releasing  the  property  from  attachment. 
The  section  provides  that  the  order  shall  not 
be  subject  to  appeal,  but  the  party  against 
whcm  the  order  may  be  given  shall  be  at 
hberiy  to  bring  a  suit  to  establish  his  right 
at  any  lime  within  one  year  from  the  date  of 
ihe  order. 

A    suit   was   brought,    and    the   plaintiff 
obtained    a    decree    establishing  his   right, 


The  20th  April  1874. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice,  and  the  Hon'ble  W.  Ainslie, 
Judge. 

Act  VII.  of  1865— Cutting  Timber  — Rules  of 

Equity. 

Case  No.  1017  of  1873.     • 

Special  Appeal  from  a  decisioA  passed  by 
tie  Judicial  Comniissioner  of  Assam, 
dated  the  2ist  February  /<S*7J,  modifying 
a  decision  of  the  Moonsiff  of  Now  gong, 
dated  the  28th  November  18^2. 

The  Deputy  Commissioner  of  Nowgong  on 
behalf  of  Government  (one  of  the  Defend- 
ants), Appellant, 

versus 
Nothiram  Bhuaya  (Plaintiff),  Respondent, 

Baboo  Unnoda  Pershad  Banerjee  for 
Appellant. 

Baboo  Chunder  Madhub  Ghose  for 

Re^^pondent.  *         ^ 

Where  timber  had  been  cut  and  sold  by  a  person  wfto 
had  no  authority  to  do  so,  and  was  confiscaiftid  by  Gov- 
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ernment  under  Act  VII.  of  1&65,  held  that  Govern- 
ment was  jufftly  liable  for  the  expense  of  conveying  the 
timber  from  the  place  where  it  was  lying;  but  was  not 
equitably  chargeable  with  the  expense  of  cutting  the 
timber,  which  was  a  wrongful  %ct. 

Couch,  C.J. — The  timber  was  cut  by  the 
plainiift  prematurely.  The  order  of  ihe 
Collector  did  not  authorize  the  cutting.  It 
was  intended  that  there  should  be  a  further 
order  which  would  authorize  that,  and  the 
seizure  of  the  timber  by  the  Government 
under  Aft  .VII.  of  1865  was  legal.  The 
plaintiff  had  no  power  to  sell  the  timber  to 
Mr.  Henderson,  and  the  Moonsiff  is  right  in 
that  part  of  his  judgment  where  he  holds 
that  it  could  not  be  a  sale,  because  the 
plaintiff  was  not  the  owner  of  the  timber. 

But  then  it  appears  that  the  timber' 
ahhough  confiscated,  was  conveyed  by  means 
and  at  the  expense  of  the  plaintiff  from 
where  it  was  lying,  and  was  used  by  Mr. 
Henderson  for  the  Government.  Having 
thus  had  the  benefit  of  the  plaintiff's  services 
and  of  the  carriage  of  the  timber,  the  Gov- 
ernment ought  to  pay  for  them.  But  there 
is  no  equity  to  make  the  Government  pay 
the  plaintiff  the  expense  of  cutting  the 
timber  which  he  did  without  proper  author- 
ity, and  had  in  fact  no  right  at  the  time  to 
do.  That  was  a  wrongful  act  on  his  part, 
and  no  equity  can  arise  from  it  against  the 
Government  to  pay  him  for  the  expense  he 
incurred  in  doing  it. 

The  Judicial  Commissioner  appears  to  us 
to  have^ooked  at  the  case  as  one  of  hardship 
and  (according  to  the  sense  in  which  the 
Word  equity  is  often  used)  as  a  matter  of 
equity,  and  he  has  considered  that  the  plaint- 
iff ought  to  recover  all  the  expenses  he  has 
been  put  to  of  cutting  down  the  trees,  as 
well  as  of  carrying  them  to  the  place  where 
they  were  used  by  Mr.  Henderson.  But 
this  i3  not  what  is  properly  called  equity. 
Equity  is  governed  by  some  fixed  rules,  and 
we  think  that,  if  the  Judicial  CommissionA* 
had  perceived  that  he  was  in  fact  making 
the  Government  pay  the  plaintiff  for  doing 
a  wrongful  act — an  act  for  which  the  Govern- 
ment had  legally  confiscated  the  timber — he 
would  have  seen  that  it  could  not  properly 
be  called  equity.  The  expense  of  felling 
the  timber,  we  understand,  amounts  to  Rs.  27- 
8.  .That  sum  must  therefore  be  deducted 
from  the  amount  which  has  been  awarded  to 
tbe  plaintiff.  Each  of  the  parties  to  the 
appeal  n»ust  pay  his  own  costs. 


The  2Cth  April  1874. 

Present: 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Mc 

Judges. 


Case  No.  12 13  of  1873. 

Special  Appeal  from   a   decision  passed 
the   Additionat  J4itdge   of  Tirheot, 
the  8  th  Apr  it  rS'/j^  reversing  a  dedsk 
of  the    Moonsiff  of  Tafpore^    dated 
20th  November  18^2. 

Lallah  Jha  (Plaintiff),  Appellant, 

versus 

Mussamut  Bibee  Tullebmatool  Zohra  aoll 
others  (Defendants),  Respondents. 

Mr.  R.  E,  Twidale  and  Moonshee  Mak 
Yusuf  lot  Appellant. 

Mr.  M.  L.  Sandel  for  Respondents. 

Where  the  Lower  Appellate  Court,  merely  npM 
appearance  of  a  document,  discarded  the  erideacti 
witnesses  who  testified  to  the  making^  and  stgnia;  of  i^ 
the  Hij^h  Court  reversed  its  decision  on  thegronsdtl 
probabilities,  which  are  useful  as  aids  in  consideri^l 
true  value  of  direct  evidence,  can  seldom  be  safdyb 
recourse  to  alone  for  the  purpose  of  entirely  ioi  "'^^ 
direct  evidence. 

Phear,    J, — In    this    case    the  qD( 
between  the  plaintiff  and  the  defenduit 
whether   or   not  the  bond  upon  which 
plaintiff  brought  this  suit  was  the  bond 
one  Iftakharooddeen  Hossein  Khanei 
by   him   with   his   own  band ;  if  it  ns,  i| 
must  be  admitted  that  the  plaintiff  is  ent 
to   recover  from  the  defendant ;  if  not, 
plaintiff's  suit  ought  to  be  dismissed. 

The  first  Court,  that  of  the  MooasiffJ 
says :  '*  I  find  that  the  genuineness  an( 
**  authenticity  of  the  bond  on  which 
**  claim  is  based  have  been  established ;  fc 
"  the  depositions  of  three  witnesses,  of  ^\iX^ 
"  one  is  the  scribe,  and  the  other  two  are 
*'  marginal  witnesses,  and  whose  depositions 
"  have  been  repeatedly  taken  in  the  presence 
**  of  the  defendants  who  have  appeared,  show 

that  Iftakhar  Ho^ein  Khan,  alias  Nunhi 

Khan,  borrowed  the  sum  of  Rs.  546  ^ 
"  plaintiff,  and,  getting  the  bond  written  out, 
"  delivered  it  to  the  plaintiffs  after  wriiingthc 
"  signature  with  his  own  hand.  There  is  no 
'*  good  and  sufficient  evidence  to  saspectihc 
'*  deposition  of  the  said  witnesses,  becinsc 
"  they  seem  to  be  respectable  men,  and  the 
"  reason  given  by  them  as  to  how  licy  came 
"  to  be  present  at  the  place  of  execution  01 
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ihe  bond  is  not  improbable.     Therefore,  in 
reliance  upon   the  deposition   of  the  said 
witnesses,  the  Court  finds  the  bond  genuine 
ftnd    authentic.     And   the    Court   believes 
the  bond  to  be  genuine,  the  more  because 
the  defendants  caused  two  pottahs  to  be 
called  for  from  witness  Digambur  Singh, 
and  to  be  filed  by  him  with  the  record, 
frith  the  view  to  show  that   these  pottahs ' 
bear    the    signature    of     Iftakharooddeen 
Bossein    Khan   in    lys   own   pen,    which 
f^natare  does  not  tally  with  that   on  the 
>ond    on    which   the  suit   is   based.     On 
pomparing  and  collating  the  signature  on 
he  bDud  on  whic'h  the  suit  is  based  with 
ihose  on  the  pottahs  produced  by  Digambur 
Sngh,  it  seems  that  the  signacures  on  all 
ke  three  documents  are  in  the  handwriting 
if  one  and  the  same  person.     Hence  the 
lepositions  of  plaintiff's   witnesses  appear 
^tfectly  true.     No  doubt  the  signature  on 
he  bond   is  in  Iftakharooddeen   Hossein 
Shan's  own  pen  ;  and  when   it   has  been 
Ivoved    to    have    been    signed    with    his 
^n  pen,  there  remains  no  doubt  about  the 
'^nuineness  of  the   bond.     Besides,   it  is 
II  known  that  no  one  brings  a  false  suit 
inst   another   without   sufficient    cause, 
in  this  case  there  appears  no  cause  for 
tenging  a  false  suit." 
Dn  appeal  against  this  judgment  to  the 
Iflrict  Judge,  the  Lower  Appellate  Court 

|I  do  not  agree. with  the  Moonsiff  in  the 
picision  at  which  he  has  arrived. 

f*To  my  eyes  the  bond  bears  a  very 
WBpipious  look.  The  paper  on  which  it  is 
»grossed  appears  to  me  as  if  it  had  been 
previously  used  for  something  else.  The 
bk  runs,  which  suggests  erasures,  and  that' 
|tt  paper  has  been  tampered  with,  whilst 
be  signature  of  the  executant  looks  quite 
fcsh.  The  Moonsiff  states  that  he 
iompared  the  signature  of  the  executant 
fkh  that  on  the  potiah,  and  found  that  they 
brresponded.  Here  1  differ  from  him. 
;  examined  them  narrowly,  and  they  do  not 
illy.  The  one  is  written  in  a  cramped 
»nd,  and  the  other  in  gi  bold  one.  There 
I  nothing  whatever  to  show  that  the  exe- 
|ijtant  ever  had  any  dealings  with  the 
llainiiff  prior  to  this;  he  was  a  wealthy 
kian,  but  had  he  not  been  so,  the  plaintiff 
rould  not  have  failed  to  register  the  bond 
Or  so  large  an  amount.  Moreover,  the 
Bttcsling  witnesses  would  have  been  resi- 
Icnts  of  his  own  village,  whereas  they  have 
>een  picked  up  anywhere.'  And  on  this. 
ud  the  Lower  Appellate  Court  reverses 


the  decisionof  the  Moonsiff,  and  dismisses  the 
plaintiff's  suit.  • 

Now  it  is  very  obvious  that  the  material 
,  upon  which  the  Mopnsiff  places  his  judgment 
is  the  very  strongest  possible,  provided  the 
credibility  of  the*  witnesses  is  assumed. 
These  witnesses  by  their  testimony  s^^oke  to 
the  fact  of  the  writing  out  of  the  document, 
the  execution  of  it,  the  paying  of  the  money, 
the  circumstances  under  which  the  loan  took 
place,  and  how  they  came  to  be  present  at 
the  time  of  the  transaction. 

If  their  testimony  can  be  relied  npon,  then 
the  case  of  the  plaintiff  is  entirely  made  out. 
And    the    col'ateral     facts    to    which     the 
Moonsiff  refers — for  instance,  the  fact  that 
these  witnesses   have  been  examined  upon 
the  same  point  more  than  once  before  in  the 
presence  of  the  very  same  parties,  and  that 
in  these  examinations  they  had  never  swerved 
from  their  testimony  in  any  material  degree, 
and  also  the  fact  that  the  signature  which 
purported   to   be   the  signature   of  Iftakhar 
written   with   his   own    hand    corresponded 
very  well  with  the  acknowledged  signature 
of  his  written  upon  two  certain  other  pottahs 
— as  coiroboraiing  facts  ai-e  of  considerable 
force.     The  Judge  has  reversed  this  decision, 
unfortunately  without  expressing  any  opinion 
as  to  the  credibility  of  the   witnesses  who 
speak  to   the   execution   of   the  deed.     He 
leaves    that    point    apparently    untouched. 
He  does  not  say  that  he  perceived  in  their 
depositions  either  individually  or  on  com- 
paring them  with  one  another  any  cause  for 
distrusting  their  testimony.     He  does  not  say 
that  there  are  any  circumstances  proved  by 
evidence  before  him  upon  which  he  should 
be  led  to  doubt  the  facts  deposed  to  by  these 
witiitesses.     He  gives  no  reason  for  coming  to 
the  conclusion  that  the  persons  who  testified 
to  the  circumstances  attendant  upon  the  exe- 
cution of  the  bond,  had  committed  perjury, 
unless  it  be  those  probabilities,  for  they  are 
nothing  higher  than  probabilities,  which  he 
infers  or  derives  from  the  appearance  of  the 
pjper  before  him,  and  from  the  fact  that  it  was 
not  registered,  and  that  the  witnesses  were  not 
inhabitants  of   Iftakhar's   own  village.     He 
says   that   the   bond   does   not   look  like  a 
genuine   document.     It   appears   as    if    the 
paper  **  had  been  previously  used  for  some- 
**  thing  else.     The  ink  runs,  which  suggests 
'*  erasures,   and   that    the   paper    has    been 
"  tampered  with."     It  is  not  quite  clear  what 
the   Judge    intende^d    to    convey    by   "  tlie 
document   being    tampered    with."     If   the 
bond  is  a  forgery,  it  must,  we  suppc^e,  be  a 
fabrication  from  beginning  to  end.  It  is  not  ^ 
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writing  whicli  had  originally  been  real,  and  had 
been  subsequently  tampered  with,  and  made 
to  appear  like  something  else.  But  possibly 
the  expression  *'  tampered  with "  was  here 
used  not  quite  in  its  !)rdinary  sense.  No 
doubt,  in  a  case  of  dispited  authenticity  of  a 
document,  the  appearance  which  the  paper 
presents  may  afford  some  valuable  evidence, 
but,  at  the  same  time,  it  is  evidence  which  mav* 
often  mislead,  and  particularly  if  the  person 
who  is  using  it  is  not  an  expert  in  regard  to 
it.  It  is  going  a  long  way  to  say,  merely 
apon  the  appearance  of  the  document  itself, 
that  the  three  witnesses  who  testified  to  the 
facts  of  the  making  and  the  signing  of  it 
were  committing  perjury.  The  same  may 
be  said  with  regard  to  the  comparison  of  the 
two  signatures.  It  may  be  said  generally 
that  no  two  real  signatures  of  any  person 
accustomed  to  write  freely  ever  correspond 
exactly ;  there  is  always  some  degree  of 
diversity  between  them.  And  in  making  the 
comparison  between  two  real  signatures,  the 
opinion  of  people  would  differ  as  to  the  amount 
of  apparent  diversity.  The  judgment  may 
well  enough  be  led  astray  to  the  erroneous 
opiition  that  the  diversity  which  is  apparent 
is  inconsistent  with  the  identity  of  the  two 
signatures. 

Again,  although  there  might  be  nothing 
in  the  evidence  to  show  that  the  executant 
ever  had  dealings  with  the  plaintiff,  yet  still 
the  truth  might  be  either  the  one  way  or 
the  other.  It  might  be,  notwithstanding 
the  absence  of  this  evidence,  that  the  plaintiff 
had,  in  fact,  had  previous  dealings  with  the 
defendant,  or  again,  it  might  be  that  he  had 
never  nad  previous  dealings  with  the  plaintiff, 
and  this  was  his  first  dealing — a  real  loan- 
transaction.  « 

And  again,  lastly,  we  may  remark  that, 
although  it  may  appear  probable  to  the 
Judge  that  the  attesting  witnesses  would  in 
a  case  of  a  real  transaction  of  loan  have 
been  taken  from  amongst  the  residents 
of  the  borrower's  own  village,  still  it  might 
be  otherwise. 

In  truth,  these  remarks  of  the  Juctge 
bring  to  view  nothing  more  than  probabilities 
which  are  useful  enough  as  aids  in  consider- 
ing the  true  value  of  direct  evidence,  but 
which  can  seldom  be  safely  had  recourse  lo 
alone  for  the  purpose  of  entirely  invalidating 
direct  evidence. 

It  seems  to  us  upon  the  best  consideration 

which  we   have   been   able   to   give   to  the 

judgment  of  the  Lower  "Appellate  Court,  that 

«*the  facts  found  by  the  Judge,  and   those 

which  Ve  must  take  from  his  silence  with 


regard  to  the  evidence    mentioned    by 
Moonsiff,  are  not  sufficient   to  sappon 
judgment   which    reverses    the   decision 
the    Moonsiff.     We  therefore  think  that 
jNIoonsiff's   decision   ought  to  stand, 
being  so,  it  is  not  necessary  for  as  to  go 
the  other  question  which   has  been 
namely,  whether  the  remand-order  which 
sent  back  the  case  to  the  Moonsiff  for  re-i 
and  under  which  the  re-triai  was  had 
has   led    to   this   appeal,    was    rtghtJj 
properly  made  or  not,  because   the   d 
which  has  been  passed  now  is  the  same  as 
decree  which  was  passed  before  the  re 
order.     It   is   not,  however,  perhaps  out 
place  to  say  that  we  have  no  doubt  that 
remand-order  was  certainly  good  as   n 
the  two  appealing  defendants. 

The  result  is,  we  think,  that  the  decree 
the  Lower  Appellate  Court  must  be  rev 
and  the  decision  of   the   Moonsiff 
with  costs  in  both  the  Courts. 


J 


The  20lh  April  1 874, 

Present : 

The  Hon  ble  J.  B.  Phear  and  G.  G.  Moms 

Judges. 

Rent  in  Kind — Right  of  Suit. 

Case*  No.  1228  of  1873. 

Special  Appeal  from  a  decision  passed  ifij 
the    Officiating   Judge    of   Bkaugulp^n^  ' 
dated  the  iSth  February  iSjj,   modiffimg' 
a   decision   of  the   Moonsifi    of  Jm^sft^ 
dated  the  2pth  June  iSy2. 

Mussamut  Bibee  Jan  (Plaintiff),  ApptllaUf 

versus 

Bhajul  Singh  (one  of  the  Defendants), 
Respondent. 

Mr,    C    Gregory   and   Moonsiff  Mahomti 

Yusufiox  Appellant. 

Mr.  R.  T.  Allan  and  Baboos  Nil  MadMui 
Sen  and  Hureehur  Nath  for  Respondent. 

In  a  suit  for  arrears  of  rent,  where  plaintiff  faikd  Id 
make  out  his  title  to  bhowlee  rent,  or  rent  in  kimi,  file 
first  Court,  6ndin«r  that  the  evidence  establislied  a 
commutation  of  bhowlee  rent  into  rent  in  mo«ey, 
dismissed  the  suit  with  a  reservation  of  plainiitf^s  n0iX 
to  sue  asfain  for  nugdee  rent.  The  Lower  Apftdlate 
Court,  airreeingf  in  the  first  Court's  view  of  the  fa<1s»  aod, 
Hndini;  that  defendant  admitted  that  he  owed  rent  ia 
money,  decreed  the  claira  to  the  extent  of  the  admts- 
sion  : 

Held  that  the  Lower  Appellate  Court  was  right, aad 
that  the  reservation  of  right  by  the  first  Court  iras  of 
doubtful  operation. 
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fkear^  jf. — So  far  as  we  are  concerned 

the  plaintiff  in  ihe  present  suit  on  this 

J,  we  may  say  that  the  plaintiff  clainied 

the  defendant  arrears  of  rent  in  respect 

^rtain  lands  which  he  said  were  let  out 

defendant  on  the  terms  of  a  bhowlee 

that   is,  rent  in  kind,  and  that  he 

ted  the  value  of  this  rent  to  amount 

whole  to  400  and  odd  rupees. 

le  first  Court  was  of  opinion  that  the 

kliff  failed,  by  his  evidence,  to  make- out 

the  was  entitled  to  rent  in  kind.     The 

»iff  thought  that  the  evidence  established 

immutation    of   the   bhowlee    rent    into 

rent,  but  he  did  not  assess  the  amount 

And    in   this  view  of  the   facts   the 

isiff  dismissed  the  plaintiff's  claim  under 

impression  that  the  plaintiff  might,  if  so 

td,  sne  again  to  recover  his  rent  for  the 

period  as  on  a  nugdee  tenure,   whatever 

rht  be. 

appeal  against  this  decision,  the  Judge 

with   the   Moonsiff   as   to    the  facts 

are  to  be  proved  by  the  plaintiff,  but 

;ht    that   the   plaintiff   had    no  further 

of  suit  in  respect  of  the  rent  for  which 

suit  was  brought.     He  also  thought  that 

plaintiff    was  entitled,    in    lieu  of    the 

)Ue  rent  which  he  claimed,  to  so  much 

\dit  rent  as  the  defendant  in  his  written 

smeni  had  admitted  he  was  bound  to  pay 

the    plaintiff.     The     plaintiff    sued    for 

sars  of    rent.     The   defendant   admitted 

he  owed  rent  at  a  certain  rate  in  money 

Like  plaintiff,  but  denied  that  he  was  bound 

jTj^y  lent  in  kind  amounting  in  value  to 

sum  which  the  plaintiff  claimed.     The 

Ige  thought,  upon  this  state  of  the  facts, 

the   plaintiff   was   entitled    to    recover 

irs  of  rent  to  the   amount   which   the 

mdam  admitted. 

And  it  seems  to  us  on  the  whole  that  the 

Ige  was  right.     It  is  more  than  doubtful 

>iher  such  a  reservation  of  right  of  suit 

that  which  the  Moonsiff  affected  to  mak-e 

favour  of  the  plaintiff  could  be  operative. 

plaintiff  had  brought  his  suit  to  recover 

the  defendant  arrears  of  rent  due  to 

in    respect    of     certain     years.      He 

Icavoured  to  make  oift  by  his  evidence 

those  arrears  amounted  to  a  certain  sum 

money  calculated  upon   the   footing   of 

ihowlee  rent,  that  is  to  say,  rent  in  kind. 

lie  failed  to  make  out  the  amount  in  this 

^  still  the  fact  would  remain  that  he  had 

;ht  his  suit  to  recover  arrears  of  rent 

the  given  years.     And  the  decree,  which 

Moonsiff  had  passed  against  him  in  this 

%  notwithstanding  the  reservation  of  right 


of  further  suit  which  could  not  be  part  of 
the  decree  itself,  must  have  its  effect?  whatever 
that  might  be,  under  the  provisions  of  the 
Civil  Procedure  Code,  in  the  event  of  his 
bringing  a  second  stiit  to  recover  arrears  of 
rent  estimated  in  any  other  way  in  respect  of 
the  same  period  of  time  and  for  the  same  land. 
And,  as  the  defendant  did,  by  his  written 
•statement,  admit  that  rent  was  due  <o  the 
plaintiff,  for  the  year  in  respect  of  which  the 
plaintiff  sued,  at  the  rate  of  Rs.  3  per 
beegha,  and  an  issue  was  joined  between  the 
parties  upon  this  allegation,  it  seems  to  be 
right  that  the  Court  should  give  the  plaintiff 
a  decree  to  that  extent.  We  think,  therefore, 
ihat  there  is  no  reason,  on  special  appeal,  for 
disturbing  the  decision  of  the  Lower  Appel- 
late Court,  and  accordingly  we  dismiss  the 
appeal  with  costs. 


The  20th  April  1874. 

Present  : 

The  Hon'blc  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Dependant  Talookdars— Enhancement  of  Rent- 
Notice— Reg.  VIII.  of  1703,  ss.  48  and  51— 
Act  X  of  1859,  s.  13. 

Case  No.  1865  of  1873. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judicial  Commissioner  of  Chota 
Nagporcy  dated  the  8th  May  iSjj, 
affirming  a  decision  of  the  Officiating 
Assistant  Commissioner*  of  Maunbhoom, 
dated  the  loth  January  iSjj,  , 

Rajah  Nilmoney  Singh  Bahadoor  (Plaintiff), 

Appellant y 

versus 

Ram  Chuckerbulty  and  another  (Defendants), 

Respondents, 

Babcos  Kalee  Mohun  Doss  and   Bhowanee 
Churn  Dutt  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Tenants,  holding'  a  permanent  transferable  interest 
intermediate  between  the  proprietor  and  the  ryots,  and 
one  which  has  been  in  existence  from  the  time  of  the 
decennial  settlement,  are  entitled,  before  they  can  be 
sued  for  enhancement  of  rent,  to  a  notice  which  not  only 
specifies  the  rent,  but  also  states  the  ground  on  whicn 
the  enhancement  is  claimed,  and  shows  how  the  landlord 
iias  the  right  of  enhancement,  as  well  as  the  particular 
ground  on  which  the  rent  is  to  be  raised. 

The  fact  of  not  having  been  registered  under  th«», 
provisions  of  Regulation  VIII.  of  1793,  s.  48.. does  not 
deprive  them  of  the  benefit  of  s.  51. 

0   ) 
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Markby,  J, — In    this  case  it   has    been  ' 
found  ihaf  the  defendants  have  *'  a  permanent 
transferable  interest  in  the  land  intermediate  ' 
between  the  proprietor  of  the  estate  and  the  1 
ryots,*'      that     ihe    holcftn;?    is    a    maghiee^ 
or,    as   the   first   Court  •calls    it,   a   tullabee 
brahmatur  one;  and  that  it  has  been  held  as 
such  'from     the     time    of    the     decennial  I 
settlement.  i 

This  being  so.  the  question  we  have  to  \ 
determine  is  whether  the  defendanis,  before  a  ; 
suit  can  be  brought  to  fix  their  rent  at  a  higher 
rate  than  has  been  hitherto  paid,  are  entitled 
to  a  notice  in  whicli  it  is  set  forth  upon 
which  of  the  grounds  statetl  in  section  51 
of  Regulation  Vlll.  of  1793  ^^^  plaintiff 
intends  to  rely. 

The  first  point  to  be  considered  is  whether 
the  defendanis  are  persons  who  can  claim  the 
benefit  of  this  section.  I  think  that  they 
can.  Not  being  ryots,  i  do  not  see  how  we 
can  say  that  they  are  anything  else  than 
dependant  talookdars.  Neither  of  these  ! 
terms  have  been  defined  with  any  degree  of  ' 
accuracy,  but  I  think  the  two  terms  together  ' 
cover  every  ordinary  tenure  of  a  permanent  ; 
and  transferable  character  under  the 
zemindar. 

The  next  point  is  whether  the  defendants 
are  entitled  to  a  notice  ;  and,  if  so,  in  what 
form.  Independently  of  any  special  provi- 
sion of  the  law,  I  should  siy  ihat,  before  a 
tenant  can  be  summoned  into  Court  to  have 
his  rent  adjusted,  he  is  entitled  to  a  notice 
informing  what  rate  of  rent  the  zemindar 
demands.  The  matter,  however,  is  not  left 
in  this  position,  but  has  been  specially 
provide  for.  Hy  Regulation  V.  of  1812, 
section  9  :  **  No  cultivator  or  tenant  of  land 
"  shall  be  liable  to  pay  an  enhanced  rent, 
"though  subject  to  enhancement  under 
"subsisting  Regulations,  unless  written 
"  engagements  for  such  enhanced  rent  have 
"been  entered  into  by  the  parties,  or  a 
"  formal  written  notice  have  been  served  on 
"  such  cultivator  or  tenant  at  the  season  of 
"  cultivation,  viz.,  on  or  before  the  month  of 
"  Jeyt,  notifying  the  specific  rent,  under  tl»c 
"landholder's  right  of  enhancing  it,  to  which 
"he  will  be  subject  for  the  ensuing  Fusli, 
"or  for  the  current  Beni^al  year." 

This  section  was  repealed  by  Act  X.  of 
1859;  and  I  only  refer  to  it  as  assisting  us 
to  ascertain  the  present  law. 

This  last  Act  provides  l)y  section  13  that ' 
"  no  under-tenant  or  ryot,  wlio  holds  or  ' 
"  cultivates  land  without  a  written  engage-  ' 
•^mcnt,  or  under  a  written  engagement  not  : 
"  specif3iing  the  period  of  such  engagement,  ' 

f  » 


"  or  whose  engagement  has  expired  or 
"  become  cancelled  in  consequence  of  te 
"  sale  for  arrears  of  rent  or  revenne  kA  tii 
"  tenure  or  estate  in  which  the  land  heUi  or 
"  cultivated  by  him  is  situate,  and  has 
"  been  renewed,  shall  be  liable  to  par 
"  higher  rent  for  such  land  than  ihe 
"  payable  for  the  previous  year,  unless  t.'! 
"  written  notice  shall  have  been  served 
"  such  under-tenant  or  ryot  in  or  before  t^i 
"  month  of  Cheyt,  specifying  the  rent 
**  which  he  will  be  subject  for  the  ensoi 
"  year,  and  the  ground  on  which  an  enhano^i-' 
"  ment  of  rent  is  claimed." 

U[)on  this  section  there  is  a  decision  tf 
the  Privy  Council  (3  Weekly  Keponcr, 
P.  C.,  p.  3)  which  settles  an  important  poiat 
which  might  be  otherwise  disputable,  namelj, 
that  its  provisions  are  applicable  to  a  tenaM 
who  holds  his  tenure  immediately  under  ifat 
proprietor  of  the  soil.  This  appears  ix 
die  last  paragraph  of  the  judgment 
the  sutlkiency  of  notice  is  discussed. 

The  defendants  are,  therefore,  entitled  to 
a  notice  which  not  only  specifies  the  rent, 
but  which  also  states  the  ground  on  vhicb 
the  enhancement  of  rent  is  claimed. 

It  might  be  contended  that  the  ••grooad" 
here  alluded  to  is  not  the  ground  upon  vbicfa 
the  tenure  belongs  to  that  class  whiclx  is 
capable  of  being  enhanced  (section  51, 
Regulation  Vlll.  of  1793),  but  the  ground 
upon  which  a  tenure  capable  of  being 
enhanced  is  raised  to  a  higher  rate. 

l^ut  it  appears  that,  before  this  statute  vas 
passed,  and  \\hilst  section  9  of  Regula;ion 
V.  of  1S12  was  still  in  force,  that  it  bad 
been  decided  that  the  notice  mnst  show  the 
foimer  of  these  grounds,  namely,  how  the 
landlord  has  the  right  of  enhancing  the  rent 
under  section  9  (S.  D.  A.  Select  Reports, 
2<;!h  February  1844). 

I  think,  upon  the  whole,  that  the  Legisla- 
ture did  not  intend  to  alter  the  law  in  this 
respect  when  it  substituted  the  provisions  of 
section  13  of  Act  X.  of  1859  ^^^  **>* 
repealed  law ;  although,  as  appears  from  the 
decision  of  the  Privy  Council  above  referred 
to,  the  particular  ground  on  which  the  rent 
is  to  be  raised  must  also  be  shown  by  the 
notice. 

It  has,  indeed,  been  argued  that  the  defend- 
ants, though  they  may  be  dependant  talookdars 
whoso  tenure  has  existed  from  the  time  of 
the  permanent  settlement,  are  not  entitled 
to  the  provisions  of  section  51  of  Regu- 
lation Vlll.  of  1793,  because  they  were  not 
recorded  as  such  by  the  zemindar  under  the 
provisions    of    section    48 ;     and    sach    a 
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Mtention    did   undoubtedly  receive  some 
^ontenance    of   authority   from   the    Court 
Sudder    Dewanny    Adawlut.     But    this 
million  was  overruled  by  the  Privy  Council 
the  case  of  Bama  Soonduree  Dossee  vs/ 
Ihika  Chowdhrain  and  others  (13  Weekly 
>orter,  P.  C,  p.  11). 

>en,  therefore,  if  these  defendants  were 
registered  exactly  as  the  law   requires,, 
will  not  deprive  them  of  the  benefit  of 
lion  51.  ^ 

The  notice  in  this  case  does  not  make  any 

ision  to  the  conditions  of  enhancement 

Ited  in   section  51.     It  is,  therefore,  bad, 

the  suit  was  rightly  dismissed. 
The  special  appeal  will  be  dismissed  with 
__ls. 

['Miiier,  y, — I  concur  in  holding  that  the 
tice  in  this  case  is  bad  and  cannot  support 
plaintiff's   claim.      The    lower    Courts 
ive  found    that   the  defendants   have   **  a 
rmanent  transferable  interest  in  the  land 
^rmediate  between   the  proprietor  of  the 
and  the  ryots  ;"  and  further,  that  it  has 
M    in    existence    from   the  time   of   the 
jnnial  settlement.     This  finding  is  suffi- 
[filent    to    entitle    the    defendant    to    claim 
le  benefit  of    the  provisions  of  section    51 
Regulation  VIll.  of    1793.     '^^^  notice 
this  case  admittedly  does  not  specify  any 
le  of  the  grounds  mentioned  in  that  section, 
iind  consequently  it  is  not  sufficient  in  law  to 
f-taise  the  rent  of  the  defendant's  tenure. 


The  20lh  April  1874. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Enhancement  of  Rent— Notice. 

Case  No.  1925  of  1873. 

Special  Appeal  from  a  decision  passed  by  the 
Judicial  Commissioner  of  Chola  Nagppre, 
doled  the  6th  May  iSyjy  affirming  a  deci- 
sion 0/ the  Extra  A  distant  Commissioner 
ofMaunbhoom,   dated  the    rsth  January 

Rajah  Nilmoney  Singh  Bahadoor  (Plaintiff), 

Appellant, 

versus 

Sreemulty  Sagurmonee  Debia  (Defendant), 

Respondent ,  , 


Bahoos  Kalee  Mohun  Doss  and   Bhowanee 
Churn  Dutt  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent.  « 


A  suit  for  enhancement  of  rent  after  a  notice  in  which 
a  distinct  g^round  of  enhancement  has  been  mentioned, 
oug^ht  to  be  tried  on  the  merits,  unless  it  appears  that 
by  law  the  ground  cannot  be  maintained,  or  that  the 
case  being  one  in  which  a  special  form  of  notice  is 
required  that  notice  has  not  been  given. 

Markby,  J, — It  has  been  held  by  us  in 
ihe  case  just  now  decided*  that  dependant 
talookdars  who  are  entitled  to  the  benefit 
of  the  provisions  of  section  51  of  Regula* 
lion  Vlil.  of  1793,  must  receive  a  notice  in 
the  form  which  that  section  indicates.  But 
it  is  not  found  that  these  defendants  are 
persons  who  would  be  entitled  to  the  benefit 
of  th(^se  provisions.  It  was  conceded  that 
these  provisions  only  apply  to  tenures  which 
were  in  existence  at  the  lime  of  the  Perma- 
nent Settlement  j  and  that  this  tenure  was 
then  in  existence  has  not  been  found. 

The  defendants  still,  however,  contend 
that  the  notice  delivered  to  them  is  insuffi- 
cient. But  beyond  these  provisions  and 
those  contained  in  section  17  of  Act  Vlll. 
of  1869  (B.C.),  there  is  no  enactment  which 
declares  upon  what  grounds  the  rent  of  a 
tenant  may  be  adjusted  by  the  CouUs. 

The  defendants  are,  under  section  13,  no 
doubt  entitled  to  a  notice  which  shows  the 
grt)und  of  enhancement  upon  which  the 
plaintiff  intends  to  rely.  But  if  the  tenants 
are  neither  ryots  entitled  to  the  protection 
of  section  17  of  Act  X.  of  1859,  nor  depend- 
ant talookdars  entitled  to  the  protection  of 
section  51  of  Regulation  VIll.  of  1793,  it 
must  be  a  matter  of  inquiry  in  each  case 
^whether  the  plaintiff  can  enhance  the  rent 
on  the  ground  which  he  stated  in  the  notice. 
The  suit  cannot  be  dismissed  merely  upon 
the  ground  that  a  notice  in  the  form  given 
by  the  statute  as  applicable  to  ryots  has 
been  delivered.  A  notice  in  the  form  appli- 
cable to  ryots  may,  mutatis  mutandis,  be^ 
applicable  to  tenures  of  another  description. 

A  decision  has  been  referred  to  reported 


*  See  previous  case. 
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in   I   B.  L.  R,,  Appendix,  62.*     With  the 
decision  oi  Mr.  Justice  Phear  in  that  case 

•  The  3rd  February  1870^ 

Present  :* 

The  Hon'ble  J.  B.  Phear  and  JDwarkanath  Mitter, 

yudf(es, 

•         Case  No.  2549  of  1S69. 

Special  Appeal  from  a  decision  passed  hy  the  Judf^e  \ 
of  Mymensinghy  dated  the  2oth  Autfust  lfi6(ff  affirm'  \ 
tng  a  decision  of  the  Debuty  Collector  of  Jamai- 
pore,  dated  the  yth  April  iS6(j. 

Gobind  Cooroar  Chowdhry  (PlainttiT),  Appellant, 

versus 

Huro  Chunder  Sk^  and  others  (Defendants), 
Respondents. 

Mr,  G.  C»  Paul  and  Baboo  Romesh  Chunder  1 

Mitter  for  Appellant. 

Bahoos  Hem  Chunder  Banerjee  and  Kishcn  Dyal 

Roy  for  Respondents.  , 

Phear,  J. — I  THINK  that  unless  we  are  prepared  to 
differ  from  the  judgment  of  a  Division  Bench  of  this 
Court  given  in  the  case  of  Kalee  Nath  Chowdhry ,f  we 
must  hold  that  the  Judge  beluw  was  nc:ht  in  his  decision.  \ 

In  this  notice,  the  appellant,  after  first  settin}^  out  his 
own  zemindaree  title,  says  :  *'  That  you  are  in  posses- 
sion of  the  mouzahs,  kismutf,  debats,  and  chucks,  &c., 
appertaining'  to  the  said  talook  as  per  schedule  jriven  be- 
low, without  effecting  any  settlement  as  tothe  jumma, 
and  executing  any  kubooleut  in  respect  of  the  same ; 
that  as  the  rate  of  rent  of  the  said  land  is  below  the  rate  | 
prevailing  in  the  pergunnah  and  in  adjacent  places, 
and  as  the  productive  powers  of  the  land  and  the  v.nlue 
of  the  produce  have  increased,  and  as  the  puteet  land 
has  been  cultivated,  I  am  entitled  to  receive  from  you 
Rs.  794-5-7-1 1^  kts.  per  annum,  according  to  the  rate 
specified  in  the  schedule." 

It  appears  to  me  that  this  notice  is  quite  as  bad,  for 
indcfiniteness  and  uncertainty,  as  the  notice  which  was  , 
held  to  be  insufficient  in  Kalee  Nath  (  howdhry's  case. 

It  has  been  argued  before  us  that  this  notice  specifies 
three  grounds  of  enhancement.  If  it  does  so,  1  think 
this  is  done  in  so  uncertain  a  manner  as  to  leave  it  im- 
possible to^ay  whether  these  three  grounds  have  refer-  > 
ence  tothe  rates  of  rents  of  talookdars,  or  to  the  rates 
of  rents  of  ryots. 

The  first,  namely,  that  the  rate  paid  for  the  said  lagd 
is  below  the  rate  prevailing  in  the  pergunnah  and  in 
adjacent  places,  points,  in  my  mind,  rather  to  ryotee  \ 
rates  than  to  talookdaree  rates ;  and  certainly  the  infer-  ; 
ence  which  one  would  first  draw  from  the  reference  to  i 
the  productive  power  of  the  land,  to  the  increase  in  the  ' 
value  of  the  produce  of  the  land,  and  to  the  increase  of  I 
the  culturable  land,  without  further  words  of  explana-  I 
tion,  is  that  the  plaintiff  had  regard  to  rents  payable  by  I 
ryots  rather  than  to  rents  payable  by  talookdars.  It  is  | 
a  very  long  step  indeed  from  increase  in  the  productive  1 
power  of  the  land,  to  increase  in  the  rents  and  profits  ^ 
derived,  or  capable  of  being  derived,  by  the  talookdar  ! 
from  his  talook.  ' 

I  am  inclined  to  think  with  \f  r.  Paul  that  if  a  distinct 
ground  of  enhancement  had  been  mentioned  in  the  no- 
tice, unless  it  also  appeared  on  the  face  of  the  notice 
that  by  law  that  ground  could  not  be  maintaine«l,  the 
Court  ought  not  to  dismiss  the  case  without  going  into 
the  merits. 

It  is,  I  think,  the  plaintiff's  look-out  to  see  that  he  can 

establish,  on  the  ground  which  he  specifies,  a  right  to 

'  receiv^  enhanced  rents.     We  know  nothing  in  this  case 

relative  to  the  evidence  which  it  rftay  be  in  the  power  of 


•        t  «3  W.  R.  506. 


I  entirely  agree.  I  think  that,  if  a  distinct 
ground  of  enhancement  has  been  mentiond 
in  the  notice,  the  case  ought  to  be  tried  at 
the  merits,  unless  it  appears  that  bj  law  the 
ground  cannot  be  mainiained,  or,  that  the 
case  being  one  in  which  a  special  form  of 
notice  .is  required,  that  notice  has  not  bee& 
given.  With  regard  to  the  observations  of 
j^Ir.  Justice  Mitier  that  the  tenure  in  that 
case  (a  talook)  could  not  be  enhanced  at  all 
except  under  positive  Jaw,  custom,  or  agIe^ 
ment,  and  that  a  notice  which  does  not 
specify  any  ground  of  enhancement  sanc- 
tioned by  either  of  these  was,  therefore,  bad, 
I  feel  bound  to  say,  notwithstanding  tbe 
very  great  •  respect  which  1  have  for  the 
opinion  q|  that  learned  Judge,  that  I  cannot 
quite  agree  in  this  opinion.  I  think,  as  I 
have  said,  that  the  right  to  enhance  must  be 
decided  when  the  case  is  heard  and  the 
terms  and  conditions  of  the  tenure  bate 
been  fully  ascertained.  The  right  of  a 
zemindar  or  other  landholder  to  raise  die 
rent  of  a  tenant  whose  tenure  is  permanent 
is  a  very  peculiar  one,  and  ditficuUies  may 
arise  in  determining  how  it  is  to  be  exercised. 
But  1  cannot  reconcile  what  Mr.  Juaicc 
Milter  says  as  to  the  nature  of  the  right, 
with  the  observations  of  the  Privy  CooboI 
upon  the  same  subject  in  the  case  rcponed 
in  13  Weekly  Reporter,  P.  C,  p.  10. 

The  judgments  of  both  the  lower  Courts 
must  be  set  aside,  and  the  suit  remanded  to 
the  nrst  Court  for  rc-irial. 

Of  course,  although  the  defendants  have 

the  plaintiff  to  give  in  support  of  his»  claim,  boi  I  thaJf 
that  the  tenant  is  entitled,  on  the  authority  of  \^ox 
which  1  have  cited,  and  ot  the  other  cases  therein  re:er- 
red  to,  to  a  distinct  and  specific  statement  in  the  nobce 
of  enhancement,  such  as  is  beyond  the  reasonable  pos- 
sibility of  mistake,  of  the  g^round  of  enhancemeot  m 
which  his  landlord  relies. 

1  have  already  said  that,  in  my  opinion,  tbe  snce 
before  us  does  not  contain  such  a  distinct  stateacnt, 
and  therefore  it  seems  to  mc  that  the  appeal  shoaldbe 
dismissed  with  costs. 

Mitter^  J.  -  I  concur  in  the  judgment  justddiferri 
by  Mr.  Justice  I-*hear. 

1  do  not  think  that  the  rent  of  a  tenure  fike  the 
present  can  be  enhanced,  except  under  somepoativt 
law,  or  under  some  custom  having-  the  force  of  la****" 
bv  virtue  of  some  a«:reement  between  the  laodJord  and 
tenant. 

In  the  present  case,  the  notice  docs  not  specify  wy 
g^round  of  enhancement  sdhctioned  by  any  positive  en- 
actment, or  by  any  custom  havingr  the  forpeof  law,  w 
by  any  agreement  by  which  the  defendant  has  wade 
himself  liable  to  pay  the  enhanced  rent  which  the  plaint- 
iff seeks  to  recover.  .  . 

I'nder  these  circumstances,  I  am  clearly  of  opraMW 
that  the  notice  in  this  case  docs  not  specify  any  gtoaad 
of  enhancement  on  which  the  plaintiff,  special  appelbat, 
could  have  enhanced  the  rents  of  the  tenure  in  question, 
and  that  the  present  case  is  precisely  similar  to  that 
referred  to  b^'  my  learned  and  hon'ble  colleaffue- 

1  am  of  opinion,  therefore,  that  this  appeal  ousht  to 
be  dismissed  with  costs. 
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been  yel  founii  to  be  dependant  talook- 

eniilled  to   the  benefit  of  section   51, 

,  if  they  should  on  remand  be  found  to  be 

,  the  suit  will  be  dismissed. 

Jlliiitr,  J. — 1  am  also  of  the  same  opiniorf 

I  desire  10  add  that  the  case  quoted  by  the 

lt>'wer  Courts*  does  not  warrant  their  conclu- 

"^on.     What  1  understand  that  case  to  decide 

Is    that  regard   being  had  to  the  panicul^ 

nature  of  the  tenure  in  it.  the  notice  was 

Insufficient  in  law,  inasmuch  as  it  did  not 

specify  as  the  ground  of  enhancement  those 

mentioned  in  section   51,  Regulation  VIII. 

<rf      1793*     It    ^^s    further    held    that    the 

'Aotlce  was  also  bad,  because  it  was  vague 

.  mnd  indefinite  in  its  character,  and  treated 

I  tbe  defendant,  who  was  proved  to  have  been 

a    holder  of  an  intermediate  tenure,  as  an 

lardinary  ryot.     None  of  the  grounds  of  that 

^decision  applies  to  the  facts  of  this  case.     It 

bats  not  been  found  that  the  tenure  of  the 

present  defendant  is  of  the  nature  mentioned 

%A  section  51  of  Regulation    VIII.  of  1793, 

^Kod  the  notice  does  not  treat  him  as  a  ryot^ 

liot  describes  him  as  a  tenant,  the  word  used 

i>eing  proja. 

The  2i9t  April  1874. 

Present : 

The  Hon'ble  W.  iMarkby  and  Romesh 
Chunder  Mitler,  Judges. 

Non-deliyery  of  a  Bond— Obligee's  Right  of 

Action. 

Xe/erence  to  the  High  Court  by  the  Judge 
•     oy  the  Small  Cause  Court'  at  Midnapore^ 
dated  the  I'jth  March  iSy^, 

Sreemuttee  Pearee  Monee  Dossee,  Plaintiff, 

versus 
Thakoor  Doss  Dutt,  Defendant, 


If  an  obligor  fraudulently  withholds  delivery  of  a 
bond  which  has  been  executed  within  a  reasonable 
time  after  receipt  of  the  money,  the  obligee  has  a  right 
to  sue  for  the  return  of  the  money  before  the  time  fixed 
for  payment. 

Case — Under  section  i,  Act  X.  of  1867,'^ 
1  have  the  honor  to  submit  the  following 
statement  of  a  case  for  the  decision  of  the 
Hon'ble  Court : — 

Plaintiff  alleges  that  the  defendant  on 
executing  a  bond  borrowed  of  her  the  sum 
of  Rs.  75  ;  that  for  the  purpose  of  registra- 
tion the  defendant  produced  the  bond  and 
admitted  execution  thereof  before  the  Regis- 
trar;  that   after   registration   the   defendant 

•  14  VV.  R.  251. 


has  fraudulently  withheld  delivery  of  the 
bond  to  the  plaintiff  on  a  fake  assertion 
that  he  has  net  received  the  consideration* 
money  in  full,  nor  has  he  transferred  the 
registry  office  receipt  to  the  plaintiff  after 
repeated  demand,, so  that  the  latter  has  been 
quite  unable  even  to  take  out  the  bond 
herself  from  the  Registry  office,  fi'here  it 
still  lies.  The  plaintiff,  therefore,  sues  the 
defendant  for  recovery  of  the  principal 
money  lent,  with  interest  up  to  date  of  suit 
before  the  expiry  of  the  time  fixed  for 
repayment  in  the  bond,  and  her  pleaders  say 
that  non-delivery  and  fraudulent  conduct  of 
the  defendant  give  the  plaintiff  a  cause  of 
action  for  recovery  of  the  money.  The  defend- 
ant's pleaders  take  a  preliminary  objection 
to  the  suit  on  the  ground  that  the  plaint 
discloses  no  cause  of  action ;  that  she  is  not 
entitled  to  recover  the  money  before  the 
time  fixed  for  repayment ;  that  non-delivery 
cannot  repudiate  a  contract  which  has  been 
otherwise  complete.  They  argue  that  by 
proposal  and  acceptance  the  contract  has 
been  complete,  and  that  delivery  is  not 
essential  to  a  contract  like  this.  They  cite 
the  case  of  Gooroo  Pershad  Roy  vs.  Roy 
Dhunput  Singh,  5  B.  L.  R.,  App.,  46,*  and  10 
Weekly  Reporter,  p.  351,  Sujwan  Singh  vs. 
Rampul  Singh,  and  on  the  merits  they 
aver  that  the  defendant  has  only  received 
7  out  of  75  rupees,  and  that  he  is  willing 
to  deliver  the  bond  as  soon  as  he  gets 
the  remaining  portion  of  the  consideration- 
money,  and  that  the  plaintiff  had  once  asked 
for  delivery  which  the  defendant  refused  on 
the  ground  that  he  has  not  received  money 
Jn  full,  and  that  the  bond  was  at  tire  registry 
office. 

,  I  think  the  preliminary  objection  ought 
to  be  overruled.  The  facts  of  the  cases 
cited  are  different  from  those  of  the 
present  case.  In  those  cases  there  was  a 
delivery,  while  in  this  case  the  defendant  has 
withheld  delivery.  It  was  no  doubt  an 
implied  contract  between  the  parties  that 
the  defendant  was  to  execute  and  deliver  a 
bond  in  favour  of  the  plaintiff,  and  that  the 
latter  was  to  lend  money.  The  plaintiff,  if 
his  allegations  be  true,  has  fulfilled  his  part 
of  the  contract,  while  if,  after  receiving 
money,  the  defendant  refuses  delivery  of  the 
bond,  the  plaintiff  has  a  right  to  say  that 
"  as  you  have  not  given  me  the  bond  you 
must  give  me  back  my  money ;  either  you 
must  give  me  the  bond,  or  else  you  ha*ve  no, 
right  to  keep  n?y  money  with  you."     If  it 


*  14  W.  R.  20. 
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be  held  that  an  obligee  has  not  the  right  to 
sue  for  money  before  the  time  fixed  for  pay- 
ment of  the  moAey,  noiwiihstanding  the 
refusal  of  the  defendant  to  deliver  the  bond, 
money-lenders  will  bedefiauded,and  obligors 
will  have  the  means  of  l^rassing  them,  it 
was  contended  that  the  plaintiff  has  a 
remed)»  by  a  suit  for  delivery  of  ihe  bond. 
1  think  that  is  not  the  only  remedy  which 
is  open  to  him;  he. can  either  sue  for  deli- 
very of  the  bond,  or  for  the  recovery  of  the 
money,  but  he  is  not,  U  appears  to  me,  con- 
fined to  seek  the  first  remedy  only.  It  was 
argued  that  the  principle  laid  down  in  the 
case  of  Gooroo  Pershad  Roy  vs.  Roy 
.  Dhunput  Singh  wholly  applies  by  analogy  to 
this  case,  but  the  facts  of  that  case  are  not 
on  all  fours  with  those  of  this  case.  If 
the  obligor  fraudulently  withholds  delivery 
of  the  bond  within  a  reasonable  time  after 
receipt  of  the  money,  it  is  only  fair  and 
equitable  that  he  should  be  made  to  give  up 
the  money  he  has  taken.  Even  though  the  time 
originally  fixed  for  repayment  has  not 
arrived,  I  find  from  the  evidence  adduced  in 
this  case,  and  from  the  defendant's  statement 
before  the  Registrar,  that  he  has  withheld 
and  refused  delivery  on  the  assertion  that  he 
has  not  received  the  full  consideration-money. 
If  it  turns  out  from  the  evidence  on  the  merits 
that  the  defendant  has  received  full  consi- 
deration-money and  has  acted  fraudulently 
towards  the  plaintilY  in  not  having  delivered 
the  bond  within  a  |-easonable  time,  the  latter 
is  entitled  to  receive  back  his  money,  and 
the  contract  will  be  reckoned  null  and  void. 
If  it  turns  out  that  he  has  not  received 
money  i«  full,  he  has  every  right  of  keeping 
the  bond  with  him  till  he  receives  the  whole 
sum.  Now,  if  the  defendant  has  the  right 
to  keep  the  bond  until  he  receives  the  cSh- 
sideration-money,  the  plaintiff,  it  may  be 
said,  has  also  the  right  to  say  to  defendant 
that  **  as  you  have  not  delivered  the  bond 
though  you  have  received  the  full  sum,  you 
must  give  me  back  my  money."  For  these 
reasons  1  think  the  present  suit  for  money 
is  maintainable ;  but  at  the  earnest  solicita-% 
tions  of  the  defendant's  pleaders,  and  as  the 
point  is  important,  1  beg  most  respectfully 
to  submit  the  case  to  the  Hon'ble  High 
Court  for  their  opinion  on  the  point,  whether, 
under  the  circumstances  stated,  the  plaintiff 
can  sue  the  defendant  for  recovery  of  the 
money  lent  by  her,  before  the  expiration  of 
tlie  ume  originally  fixed  tor  repayment, 
^  whidi  is  the  month  of  Ajsar  1283.  I  beg 
further  to  state  that  pending  this  reference 
\\ii  case  l^is  not  been  tried  on  the  merits. 


The  judgment  0/  ihe  High  Court  wat 
delivered  as  follows  by — 

Markhy,  y, — ^The  case  which  has  been 
>  referred  to  m  the  loth  Weekly  Rcporta, 
p.  351,  does  not  appear  to  have  any  ap(^ 
cation  to  this  case.  We  think  that  the  view 
taken  by  the  Judge  of  the  Small  Cause.. 
Court  is  a  right  one,  and  that  the  suit  is ' 
"maintainable. 


The  2 1  St  April  1874. 


Present : 


The  Hon'ble  J.  B.  Phear  and  G,  G.  Morrif 

yudges. 


Conveyance  of  Ancestral  Praperfy- 
Widow  — ReTersioaer. 

Case  No.  1249  of  1873. 


Special  Appeal  from  a  decision  paxsed  hf  tie 
Subordinate  Judge  of  Sarun^  dated  tk 
22nd  March  iS'^j,  affirming  a  decisicMff 
Ihe  Moonsiff  of  SewaUj  dated  ike  ifii 
September  /(?7/. 

Joy  Mooruth  Kooer  and  another 
(Plaintiffs),  Appellants^ 

versus 

Buldeo  Singh  and  others  (Defendants}, 

Respondents, 

Baboo  Tarucknath  Dutt  for  Appellants. 

• 
Mr,  R,  E,  Twidale  and  Baboo  Judoo  Mk 

Sahoj'  for  Respondents. 

Where  property  to  the  immediate  possession  of  »iic* 
a  Hindoo  widow  is  entitled,  is  conveyed  away  by  pirties 
having  no  right  to  it,  the  cause  of  adioo  for  > 
suit  to  recover  possession  is  afforded  thereby  t»  tfae 
widow,  and  not  to  reversionary  heirs. 


t«74.] 


Cina 


THE  WRSStT  ttH>llTEk. 


kuiiHgs, 


4*i 


{^MftTf .-— Hat*  not  the  rttenioiiAry  heira  A  riffht  to 
ak  for  a  detlaratory  decree  to  the  effect  that,  M  against 
illiiQate  heirst  the  possMsion  of  the  bNMpatssrs  and 
Ittets  shoufd  be  considered  as  the  possession  of 
ht  widow  ? 

'W^ar,  y. — We  ibink  that  the  decision  of 
fbe  lower  Courts  is  correct,  although  it  is 
iMt  necessary  for  tis,  in  the  view  which  we» 
bftve  taken,  lo  discuss  the  ground  upon 
irfaich  the  decree  of  ih^  Lower  Appellate 
Coart  was  based.  It  seems  now  to  be 
kM^ond  question  upon  the  facts  that  the 
l^ntiB  is  not  entitled  to  the  itnmediate 
possession  of  the  land  which  forms  the 
subject  of  suit.  According  to  the  case  of 
III  p&ities,  this  land  formed  a  portion  of  the 
P^TVy  of  one  Lungut  Ojha,  and  it 
9^tided  from  him  lo  his  two  widows,  Ram 
S^  Kooer  and  Luchmina  Kooer,  who  took 
k  in  moieties,  and  enjoyed  each  her  moiety 
|lep4mtely.  Luchmina  is  still  alive;  and 
fterefore  she  is,  by  Hindoo  Law,  entitled,  by 
l^t  of  satvivorship,  to  the  moiety  of  Ram 
Kail  Kooer,  deceased,  unless  she  has,  by  her 
wm  act,  given  up  that  right  either  to  the 

Sliintiff  or  any  one  else.  There  is  no  evi- 
ence  whatever  suggested  by  the  plaintiff  to 
'fte  effect  that  Luchmina  Kooer  has  done  any- 
Aing  of  the  kind.  Consequently,  we  must 
tlie  it  that  the  property  in  suit,  which,  the 
plaintiff  says,  was  the  .  moiety  taken  and 
enjoyed  by  Ram  Kali  Kooer,  goes  by  survi- 
vorship to  Luchmina  Kooer.  But  the  essence 
of  the  plaintiS's  suit  is  that  she  claims 
to  be  entitled  to  the  immediate  possession  of 
this  moiety  on  the  ground  that  she  is  the 
heir  of  Lachmina  Kooer,  and  that  the  alleged 
conveyance  by  which  Buldeo  Singh  and 
otber  defendants  claim  a  right  to  the  posses- 
sion of  the  property  constitutes  a  cause  of 
action  such  as  entitles  her  to  recover  pos- 
session of  the  property.  This  conveyance 
IS  not  a  conveyance  from  Ram  Kali  Kooer, 
but  a  conveyance  from  the  widow  of  Ram 
Kali  Kooer's  «on)  who,  according  to  the  case 
of  the  plaintiff,  died  in  the  lifetime  of  his 
toher,  and  so>  the  plaintiff  maintains,  the 
conveyance  is  valueless,  because  it  is  made 
^y  a  person  who  never  had  any  title  at  all. 
to  other  words,  the  plaintiEF  says  that  Buldeo 
Singh  and  the  other  defendants  are  simply 
trespassers  upon  the  property^  and  she  seeks 
to  turn  them  out  and  obtain  possession  of  it 
herself. 

This  suit  most  fail  for  the  simple  reason 
that  Luchmina  Kooer,  defendant,  who  is  still 
nwng,  and  not  the  plaintiff,  is  the  person  who 
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is  immediately  entitled  to  the  property. 
But  it  is  said  that  the  plaintiff  isHhe  rever- 
sk)nary  heir  entitled  to  the  possession 
of  the  property  next  after  Luchmina, 
and,  in  that  chara#er,  is  at  least  entitled  to 
defend  and  protel^t  the  fnheritaACe.  On 
that  ground  the  plaintiff  says  that  she  is 
entitled  to  have  a  decree  declaring  tbb  con- 
veyance under  which  the  defendants,  Buldeo 
Sing^  and  others,  claim  a  void  conveyance 
as  against  the  nltimate  heirs  of  Lungut 
Ojha. 

We  think  it  is  enough  at  present  to  say 
that  the  suit  is  not  brought  in  this  form.  It 
is  plainly  brought  with  a  view  to  obtaining 
immediate  possession  of  the  property — a  mode 
probably  of  protecting  the  inheritance 
which  recommends  itself  greatly  to  ultimate 
reversioners,  who,  were  it  not  for  the  cause 
of  action,  might  otherwise  never  become 
entitled  to  the  immediate  possession.  It 
may  be  more  than  doubtful  whether,  if  the 
suit  had  been  honestly  framed  for  the  simple 
purpose  of  protecting  the  inheritance^  the 
proper  relief  to  be  asked  for  would  have 
been  a  declaration  that  the  conveyance  was 
void.  On  the  facts  put  forward  by  the 
plaintiff,  Buldeo  Singh  and  other  defendants, 
excepting  Luchmina,  must  be  trespassers 
upon  the  property,  and  therefore  Luchmina, 
who  is  entitled  to  immediate  possession  of 
the  property,  must  have  already  a  cause  of 
action  against  them.  It  is  she,  and  not  the 
plaintiff,  who  would  have  the  right  to  recover 
possession  from  them.  It  is  possible,  how- 
ever, that  the  plaintiff,  if  she  does  possess  the 
character  of  reversionary  heir«  that  is,  if  she 
is  the  person  who  would  be  entitle<>  to  the 
immediate  possession  and  enjoyment  of  the 
property  if  Luchmina  were  out  of  the  way, 
might  have  a  right  to  ask  for  a  decree  such 
as  would  prevent  possible  lapse  of  ti'me  and 
laches  on  the  part  of  Luchmina  in  suii^  on 
her  cause  of  action  from  operating  to  give 
the  trespassers  a  title  against  the  ultimate 
heirs  of  Lungut  Ojha,  that  is,  a  declaratory 
decree  to  the  effect  that,  as  against  the  ulti- 
iBate  heirs  of  Lungut,  expectant  on  Luck- 
mi  na's  death,  the  possession  of  the  tres- 
passers,  Buldeo  Singh  and  others,  should  be 
considered  as  the  possession  of  Luchmina. 
As  to  this,  however,  it  is  not  necessary  for 
us  to  express  any  opinion.  We  think  the 
plaintiff's  suit,  in  the  form  in  which  she  has 
chosen  to  put  it,  has  entirely  failed.  And 
that  consequently  the  decree  of  the  lower 
Courts  is  right.  The  appeal  is  dismissed 
with  costs.  Luchmina  as  well  as  Buldep 
and  others  must  have  their  costs  sepiurately« 
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The  2ist  April  1874. 
Present : 


''question  in  one  lump,  and  take  backtkii 
**  chittee.     Should  I  fail  to  repay  theamont 


'Tu    u     'ui    T  15   Du  A  n  i-  1^%     •«      ** ^"^  Queslion  on  the  above  date,  1  willur  ■ 

The  Hon  ble  J.  B.  Phear  and  G.  G.  Morns,     ,,  :„,^r*e»  «»  t  «,»>-*  .>-.^  ^<.«»  rlr  m«JZ 

rf  J  \     ^^^^^^^  ^i  '  rupee  per  cent,  per  meDss.  ^ 

fuag^.  ^  "from  the  ist  Cheyt— payment  month  ateT- 


Act  XVIII.  of  x86o,  8.28~l|nstamped  Documents 
—Bond—Promissory  Note. 

•       Case  No.  171  of  1873. 

Regular  Appeal  from  a   decision  passed  by* 
the  Officiating  Additional  Judge  of  Tir 
hoot,  dated  the  ist  May  i8yj, 

Nundun  Misser  (Plaintiff),  Appellant, 

versus 

Mussamut  Chittur  Buttee  (Defendant), 
Respondent, 

Mr,  Trotman  and  Baboo  Mohesh  Chunder 
Lhowdhry  for  Appellant. 

.Baboos  Hem  Chunder  Banerjee  and  Chun- 
der Madhub  Ghose  for  Respondent. 

A  Jud^e  has  no  authnritv  to  admit  an  unstamped 
document  in  evidence,  exceptingr  under  the  conditions 
prescribed  in  Act  XVIII.  of  1^69,  even  where  it  was 
executed  before  the  date  when  that  Act  came  into  oper- 
ation. 

A  document  in  which  a  party,  for  value  received, 
undertakes  to  pay  a  certain  sum  of  money  on  or  before 
a  specifi4;d  date,  and  interest  thereon  from  another  date, 
if  the  sum  is  not  paid  before,  cannot  be  treated  as  a 
bond,  but  is  in  substance  a  promissory  note  within  the 
words  of  s.  28. 

Phear,  J, — The  only  question  that  we 
have  to  decide  upon  this  appeal  is  the  ques- 
tion whether  or  not  the  Judge  was  right  in 
holding  that  section  28,  Act  XVIII.  of 
1869, prevented  him  from  allowing  the  docu- 
ment called  the  chittee,  which  is  to  be  found 
in  the  first  page  of  the  appendix  of  the 
•  printed  book,  to  be  stamped  and  t^  be 
admitted  in  evidence  upon  payment  of  suffi- 
cient penalty. 

Mr.  Trotman  has  asked  us  to  hold  that, 
because  the  document  itself  was  executed 
before  the  date  when  Act  XVIII.  of  1^69 
came  into  operation,  therefore  section  28  of 
the  Act  does  not  apply.  But  it  seems  to  us 
that  this  contention  is  not  just,  and  that  the 
Judge  was  bound  to  comply  with  the  Act, 
and  had  no  authority  to  admit  an  unstamped 
document  in  evidence,  excepting  under  the 
conditions  prescribed  in  Act  XVIII.  of 
1869.  The  document  itself  runs  in  these 
words: — 

•'Whereas  I  have  borrowed  Rs.   1,500  of 

"^he    Company's   coin   from   you    without 

"  interest  without    a  bond,  hence  I  declare 

•f'that  I  shall  repay,  on  or  before  the  15th 

^FalgoDn  Sooddee,  the  whole   amount  in    possession 


*'  month.  Therefore  I  write  this  chil»c  lor' 
''the  loan  {dust  gurdan)  without  a  boo^ 
"  that  it  may  be  of  service  in  future." 

In  effect  it  seems  to  us  that  this  documeat 
is  nothing  more  than  a  promise  to  pif 
money  at  a  specified  period.  It  may  co^ 
ciseiy  be  put  into  this  form : — 

For  value  received,  I  undertake  to  pf 
you  Rs.  1,500  on  or  before  the  Kth  Falgogi 
next,  and  interest  thereon  from  the 
Cheyt,  if  not  paid  before. 

And.  if  we  consider  it  in  this  fonn, 
think  there  can  be  no  doubt  that  it  is  si 
a  promise  to  pay  money  at  a  future  spedi 
time.  Mr.  Trotman  somewhat  ingenioatp^ 
argued  that  we  might  treat  the  coni 
exhibited  by  this  chittee  as  being  one  k 
which  there  was  a  condition  of  defeasaaot 
if  the  money  was  paid  before  the  15A; 
Falgoon,  and  so  treat  it  as  if  it  were  a  hood; 
But  we  cannot  take  this  view.  It  appeait: 
to  us  that  the  chittee  is  in  sabstaoce  a  pio» 
missory  note  within  the  words  of  secaoa 
28,  Act  XVIII.  of  1869,  and  therefore  the 
Judge  had  no  power  to  allow  it  to  be 
stamped  In  this  view  we  dismiss  the 
appeal  with  costs. 


The  2 1  St  April  1874. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
MacDonell,  Judges, 

AUuyial  Formations — Contig^aovs  Acottioe- 

Possession. 

Case  No.  88  of  1873. 

Regular  Appeal  from  a  ^decision  pasted  hy 
the  Officiating  Subordinate  Judge  V 
Dacca,  dated  the  30th  December  i8p. 

The  Collector  of  Dacca  on  behalf  of  Govern- 
ment (Defendant),  AppeUaiU, 

*  versus 
Kalee  Churn  Poddar  (Plaintiff),  Respondad, 

Baboo  Unnoda  Pershad  Banerjte  for 
Appellant. 

Baboos  Sreenath  Doss  and  Sreenaih 
Banerjee  for  Respondent. 
In  a  suit  in  which  plainUff  claimed aUuvitliandrt the 
>ion   of  Goverftmcnt  as  h6sig  his  by  nfW  o« 
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pcretion  to  his  own  estate,  thoufj^h  the  churs  had 

|-{ormed  on  the  original  sites  of  lands  belongpn^  to 

ilier  persons  : 
HBLDlhat  the  case  could  not  be  decided  on  the  prin- 
*e  that,  inasmuch  as  those  other  parties  were  not 
jre  the  Court,  plaintiff  had  the  better  title  as  between  | 
iself  and  Government.     The  land  was  in  the  posses- 

^_  I  of  Government,  and  plaintiff  could  only  succeed 

If  establishing  abetter  title. 


pie 


I  Jackion,  y. — The  plaintiff  in  this  case  laid 
Ijbum  to  an  area  of  2,742  beeghas,  which,  he* 
eged,  was  his  by  right  of  accretion  to  his 
ehal  Char  Hukikutp(5)'e,  2nd  division,  and 
added  a  claim  by  way  of  note  that  there 
probability  of  a  further  accretion.     Of 
is  land,  he  alleged,  he  had  been  dispossessed 
the  Collector,  who  is  defendant  in  this  suit, 
the  Collector's  disallowance  of  his  claim 
the  land. 

The  Collector  in    his  answer  stated  that 

land   under  claim  amounted  to  3,149 

ghas,  besides  a  char  then  under  water. 

t  of  this  amount  the  Subordinate  Judge 

given   the   plaintiff  a   decree    for  two 

Ions  of  the  land,  one  being  380  beeghas, 

ich  he  finds  to  be  land  formed  on  the  site 

the   plaintiff's    properly,    viz.y   the    2nd 

;?ision  of  Huklkutpore,  and  another  being 

9  beeghas,    which    he   finds   formed   in 

tiguity  or  as  accretion  to  the  original  land 

that  property. 

The  Government  has  appealed  against  this 

:decis'ion,  and  the  Government  pleader  stated 

before  us  to-day  that  he  did  not  desire  to 

press  the  appeal  so  far  as  related  to  the  land 

which  the  Court  below  had  found  to  occupy 

the  original  site  of  the  plaintiff's  estate,  but 

that  he  could  not  consent  to  the  verdict  in 

respect  of  the  279  beeghas.     The  plaintiff 

has  filed  a  petition  under  section  348  of  th^; 

Code  of  Civil  Procedure,  complaining  of  the 

decision  of  the  Court  below  in  so  far  as  it 

dismisses  the  rest  of  his  claim.     In  regard 

to  the  279  beeghas,  which  have  been  awarded 

to  the  plaintiff,  the  Subordinate  Judge  says  : 

i"  It  appears  that  the  land  formed  on  the  site 

^•* of  the  second  plot  of  Hukikutpore  is  880 

''beeghas,  and   that  on  the  site  of  the  sota, 

"which  adjoined  it  on  the  east,  measuring 

"  279  beeghas,  was  formed  in  contiguity  to 

"the   original    land   of^th?  aforesaid   plot 

"No.  2.    The  said  sota  not  being  the  right 

"and  in  possession  of  any  person,  there  is 

"no  reason  to  doubt  that  the  plaintiff's  right 

"  of  contiguous  accretion  to  the  uslee  chur 

"will  prevail  in  respect  of  the  same  (sota) 

"also."     And  a  little  further  on  he  says: 

"Regarding  the  quantity  of  land  gained  by 

I  "the  filling-up  of  the  sota  to  the  east  of  the 

Ij^said  land  (plot  No.  2)  in  contiguity  to  the 

"ttslee  chur,  the  plaintiff's  right  of  contigu- 


"  ous  accretion  will  prevail  in  respect  of  the 
"  same  on  the  ground  that  the  said  sota  was 
'*  not  the  right  of  any  person."     Now,  on 
referring  to  the  evidence,  it  really  does  not 
appear  that  there  w/ls  any  ground  for  saying 
that  the  279  beeghi"^  formed  as  accretion  to 
the  plaintiff's  estate  any  more  than  it  did  to 
the  Government  Mehal  Chur  3  Hukiketpore; 
or,  in  fact,  to  any  other  of  the  neighbouring 
estates.     There  was  evidence  given  on  both 
sides,  but  it  certainly  cannot  be  said  that  the 
evidence  on  the  side  of  the  Collector  was  by 
any  means  inferior  to  that  on  the  side  of  the 
plaintiff.    The  witnesses  for  the  Collector  all 
declared  positively  that  the  land  in  dispute 
formed  as  accretion  to  Chur  Janajat,  which  is 
north  of  the  disputed  land.     The  plaintiff's 
claim  is  not  founded  upon  any  precise  ascer- 
tained facts  or  data  on  which  a  jury  might 
come  to  a  verdict.     He  took  vaguely  and 
indefinitely   the   positions    of    certain    pre- 
existing  estates,  and  said  that  his  estate  lay  to 
the  north  of  one,  east  of  another,  and  so  on. 
He  names  the  estates,  but  gives  no  limit 
Whether  they  are  5  beeghas  or  50  beeghas  is 
not  stated.     They  might  come  up  to  5.000 
beeghas.     In  fact,  we  do  not  find  anything 
from  which  it  would  appear  that  the  plaint- 
iff is  entitled  to  the  land  occupying  the  p  isi- 
tion  of  the  former  sola.     As  to  the  larger 
portion  of  the  land  given  to  the  plaintiff,  he 
succeeded  on  the  ground  of  re-formation  on 
the  original  site  ;  and  in  a  late  case  before  the 
Judicial      Committee— Nogender    Chunder 
Ghose    vs,    Mahomed    Esof,     reported    in 
10  B.  L.  Reports,  p.  433*— i^^**''  Lordships 
have  laid  down  that  a  '*  title  founded  on  the 
"original   ownership   and   identification    of 
"  site   is  to  be  confined  primd  facie  to  the 
»'  re-formation  on  that  site."     Their    Lord- 
ships go  on  :  "  And  if,  in  the  present  case,  it 
'*  had  appeared  that  some  part  of  the  land  in 
"dispute    had  been  thrown  up  beyond  the 
"  original  boundaries  of  the  appellant's  estate, 
"a    question     might     fairly     have    arisen 
"  between  the  appellants  and  the  respondents 
"  whether  that   was   to   be   taken  to  be  an 
*'»accretion  to  the  estate  of  the  former  or  to 
"the   settled   chur   of   the  latter."     But.  as 
we  have  already  said,  this  part  of  the  lower 
Court's  judgment  is  not  objected  to  in  appeal 
before  us. 

As  to  the  remaining  lands  of  the  plaintiff's 
claim,  our  opinion  is  still  more  decisive.  In 
regard  to  that,  there  is  no  evidence  which  caA 
support  it.     The  Subordinate  Judge   sa:^s : 

"As    the    quantities    of    land    which    are 
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'^represented  in  the  Ameen's  map  to  have 
''  re-formed  on  the  original  sites  of  the  third 
*<  plot  on  the  east,  Chowry  Chur  on  the  south, 
''  and  Jahanabad  on  the  west,  the  plaintiff's 
^'  right  of  contiguons  ac^etion  cannot  hold 
''  good  in  respect  of  the  Jtame,  for  the  said 
"^churs  are  formed  on  the  original  sites  of 
*•  land^belonging  to  other  persons,  and  there 
''  is  no  reason  to  hold  that  plaintiff's  right  of 
''contiguous  accretion  will  hold  good  in 
"  respect  of  them."  It  is  not  contended  that 
there  is  any  error  in  the  finding  of  the  Court 
below  that  the  churs  are  formed  on  the 
original  sites  of  lands  belonging  to  other 
persons ;  but  it  is  argued  for  the  plaintiff  that, 
inasmuch  as  the  parties,  on  the  sites  of 
whose  properties  these  lands  have  re-formed, 
are  not  before  the  Court,  as  between  the 
plaintiff  and  the  Government,  the  plaintiff 
has  the  better  title.  This  is  not  the  principle 
on  which  the  case  should  be  decided.  The 
land  is  in  the  possession  of  the  Government, 
and,  until  any  other  party  succeeds  in 
establishing  a  better  title  to  it,  the  Govern- 
ment is  entitled  to  retain  possession.  The 
plaintiff  cannot  claim  it,  because  the  defend* 
ant's  title  is  weak.  He  must  succeed  on  the 
strength  of  his  own  title.  We  think,  there- 
fore, that  the  decision  of  the  lower  Court 
must  be  varied  to  the  extent  of  disallowing 
the  379  beeghas  given  by  the  lower  Court 
to  the  plaintiflf,  and  that  the  objection  under 
section  348  must  be  disallowed.  Under  the 
circumstances  we  think  each  party  should 
bear  bis  own  costs. 


•      The  22nd  April  1874. 
Prtunt : 

The  Hon'ble  Sir  Richard  Couch.  KL,  dkief 
Justice,  and  the  Hon'ble  Louis  S,  Jackson, 
J.  B.  Phear,  W.  Ainslie,  and  G.  G.  Morris, 
Judges, 

Act  in.  (B.  C.)  of  1870,  as.  3  &  S-Transferred 
Decrees— Applications. 

Case  No.  1601  of  1873. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Backer  gunge, 
dated  the  s^h  February  1873,  affirming 
a  decision  of  the  Deputy  Collector  of 
Madareeporcy  dated  the  30th  Novem- 
ber  iSfi, 

Klshcn  Kishore  Poddar  (Plaintiff),  Appellant, 

•  versus 

Woomesh  Chunder  iJoy  and  another 
^Tyefend^nts),  Respondents, 


Baboo  Rash  Beh^re*  Gkose  for  AppelluL 

Baboo  Bhyrub   Chundtr  Bamerjm  lor 
Req>ODdents. 

After  a  decree  hai  been  transferred  under  tlie  pn4 
stons of  Bengal  Act  1 1 1,  of  i S70,  an  jr  applMation  m  t^ 
tton  to  it,  e,  ^.,  to  set  it  aside,  should  be  sadetttk 
Court  to  which  it  has  been  transferred. 

•  This  CQSA  was  referred  to  tki  Full  Bmk, 
OH  the  ^oth  January  ^874^  by  Jacism  mi 
Ainslie,  J  J.,  with  the  following  remarh,^ 

Jackson,  J. — We  are  under  the  neccss^ 
of  referring  this  matter  for  the  decision  oft 
Full  Bench.    The  question  is  whether,  ite 
a  decree  has  been  transferred  for  the  purpoR 
of  execution  under  the  provisions  of  Bengd 
Act  III.  of  1870,  such  decree  having  Ira 
passed  ex  parte,  the  application  to  set  the 
decree  aside  should  be  made  to  the  Court  to 
which  it  has  been  transferred,  or  to  the  Coqit 
which  originally  made  it ;  Division  BcdcIw 
of  this   Court  having  held    in    16  Weekly 
Reporter,      p.       255,     and      18    Weekly 
Reporter,    pp.     207    and    252,    that  the 
Deputy  Collector    had    no    jurisdiction  tp 
receive    such     applications    in    transfencd 
cases,  and  the  opposite  opinion  beiag  Iiid 
down  by  Mr.  Justice  Norman  and  Mr.  JoSDCC 
Loch     in    15     Weekly     Reporter,  p,  75» 
which    has    been  followed   in   19  Week^ 
Reporter,    p.     128,    by    another    DivisioB 
Bench  of  this  Court.    It  appears  to  a$,  «s  fi 
present  advised,  that  the  and  and  the  5tii 
sections  of  Act  III.  of  1870  (B.C.)  will  wt 
bear  the  meaning  that  has  been  put  opoo 
them   in   the  case  in  15  Weekly  Repoder. 
Section  5  says  :  "  Nothing  in  this  Act  sbsS 
"  affect  applications,  not  being  applicsdoos 
"  in  suits,  nor  applications  for  ezecatioD  of, 
''  or  in  relation  to,  decrees  transferred  Boder 
"  the  provisions  aforesaid." 

Now  the  application  made  in  this  cue  v» 
— whether  it  was  made  under  section  1190^ 
Act  VIII.  of  1859,  or  under  section  58,  Act 
X.  of  the  same  year — an  application  to  set 
aside  a  judgment  which  has  been  obtained 
ex  parte.  It  appears  to  us  that  such  an 
application  is  E«ost  strictly  and  entirely  ao 
application  in  respect  of  a  decree  transferred, 
and  that  consequently  the  Act  would  ^plj> 
and*  as  the  Act  would  apply,  it  is  the  Conttf 
to  which  the  decree  has  been  transferred,  (tat 
ought  to  deal  with  the  application.  With 
this  expression  of  opinion  we  desire  to  bf 
the  case  for  the  decision  of  a  Full  Bench. 

Before  the  Full  Bench,  Baboo  ^ 
Behary  Ghose,  for  the  appellant,  contend^ 
that,  sts  the  decree    hstd  been  transfcrtea 
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lir  the  parpose  of  execution  under  the 
ffovislbns  of  Bengal  Act  III.  of  1870,  and 
«  the  decree  had  been  passed  ex  parte, 
he  application  to  set  the  decree  aside 
jhould  have  been  made  to  the  Court  to  which* 
^rhad  been  transferred,  and  not  to  the  Court 
ihtch  originally  made  it. 

Section  5  of  Act  III.  of  1870  (B.C.)  says : 
PNothing  in  this  Act  shall  affect  applications,* 

tet  being  applications  in  suits,  nor  applica- 
,.^ns  for  execution  1>f,  or  in  relation  to, 
I* decrees  transferred  under  the  provisions 
►aforesaid."  The  application  in  this  case 
>as  an  application,  not  only  *<  for  execution 
f,'*  but  also  "  in  relation  to,  a  decree  trans- 
id."  Act  III.  of  1870  would  consequently 
,ly  in  the  present  case,  and  the  Court 
tich  ought  to  deal  with  the  application 
aid  be  the  Court  to  which  the  decree  had 
D  transferred.  Ip  the  matter  of  Wooma 
under  Mojoomdar  vs.  Chunder  Kant  Roy 
._Jowdhry,  reported  in  16  W.  R.,  p.  255,  and 
{iiibo  in  the  case  of  Oodweent  Mahtoon  vs. 
ilBdhee  Chund  Chowdhry,  18  W.  R.,  p. 
307,  it  was  held  that  the  Deputy  Collector 
td  no  iurisdiction  to  receive  applications 
e  the  present  in  transferred  cases.  The 
mrts  which  should  hear  and  dispose  of  such 
.plications  under  the  provisions  of  Act  111. 
r<i  1870  (B.  C.)  should  be  the  Civil  Courts, 
[lud  not  the  Revenue  Court,  and  the  proce- 
i  dure  which  ought  to  be  followed  should  be 
'  that  of  Act  VIII.  of  1859,  section  119,  and 
IKK  that  of  Act  X.  of  1859,  section  58. 

BaboQ    Doorga    Mohun    Doss,    for    the 
lespondents,    contended    that    Act  III.  of 
1870  d(>es  not  apply  In  the  present  case, 
InasiUQch  as   the  suii  was  not  transferred 
tinder  section  2  of  the  Act,  but  the  decree 
only   was    transferred    to  tlxe   Civil   Court 
under  section  3.     Section  5  relates  generally 
to   suits    in    which  judgments  have   been 
passed  against  defendants  by  default  for  non- 
appearance.   Under  the  circumstances,  there- 
lore,  the  Revenue  Court  did  not  act  without 
jarisdiction  in  taking  up  the  question  of  a 
;   review  of  judgment  when  it  did  so.    It  appears 
'■    clear  from  the  case  of  Sreemutty  Tugodumba 
Dossee,    reported     in  #the    X5th    Volume 
ohhe  W.  R.,  p.  95,  that  an  application  like 
the  present  one  should  be  made  to  the  Court 
which  made  the  decree,  Instead  of  to  the 
Court  to  which  the  decree  was  transferred. 
Mr.  Justice  Norman  in  this  case  says  that 
"sections  2  and  5  of  Act  III.  of  1870  show 
"clearly  that  any  application  in  the  suit  as 
"to  a  matter  prior  to,  or  which  might  afiFect, 
"»  decree  must  be  made,  not  to  the  Court  to 


"  which  the  decree  was  transferred,  but  to 
"  the  Court  by  which  the  decree  w*s  made." 

This  decision  was  subsequently  followed 
by  Justices  Kemp  and  Pontifex  in  the 
matter  of  Ram  Soofidur  Banerjee  vs,  Doorga 
Churn  Barui  in  15IW.  R.,  p.  128. 

The  judgment   of  the   Full  Bench   was 

delivered  asfollews  by —    • 
Cauchy   C.y, — It  appears  to  me  that  the 
Lee:islature  has  used  words  wide  enough  to 
include  a  case  of  this  kind,  doing  what  might 
reasonably  be  supposed  to  be  their  intention, 
and  providing  that,  when  a  decree  has  been 
transferred  from  the  one  Court  to  the  other, 
any  application  afterwards,  whether  for  the 
execution  of  it,  or  to  set  it  aside,  should  be 
made  to  the  Court  to  which  it  has  been  trans- 
ferred.    It   would    be   very    inconvenient   if 
one  kind  of  application  were  to  be  made  to 
one  Court,    and   another  kind   to    another 
Court.     The  3rd  section,  after  providing  for 
decrees  being  transferred,  says  that  such  exe- 
cution and  proceedings  may  be  had  in  respect 
of  such  decrees  as  if  the  same  were  decrees 
of  the  Court  to  which  they  shall  have  been 
so  transferred.     I  do  not  understand  these 
words  as  meaning  that  the  proceedings  are  to 
be    only    proceedings    in    execution,     but 
generally  proceedings  relating  to  the  decree. 
If  they  were  to  be  limited  to  proceedings  in 
execution,  the  words  should  have  been  '*  and 
such  execution  and  proceedings  thereon  in 
respect  of  such  decrees."    The  words  "  pro- 
ceedings in  respect  of  such  decrees  "  are  wide 
enough  to  include  an  application  to  set  aside 
a  decree  as  having  been  made  ex  parte,  and 
there  being  ground  for  setting  it  aside. 

Then,  in  the  5th  section,  it  is  said  that 
nothing  in  the  Act  is  to  affect  applications 
not  being  applications  in  suits,  nor  applica- 
tidhs  for  execution  of,  or  in  relation  to,  decrees 
transferred.  These  words  show  that  the 
Legislature  considered  that  applications  in 
suits  would  be  affected  by  the  Act.  In  fact, 
all  applications  would  be  affected  by  it.  An 
application  in  a  suit  where  the  decree  has 
been  transferred  to  set  it  aside  is  an  applica- 
tion In  the  suit.  It  is  also  an  application 
**  in  respect  of  *'  the  decree.  We  must  con- 
sider that  those  words  were  intended  to 
include  something  more  than  proceedings  in 
execution  of  the  decree.  They  appear  to 
have  been  inserted  in  order  to  give  the  Court 
as  large  an  authority  as  possible  where  decrees 
had  been  transferred.  It  is  to  my  mind  much 
the  more  reasonable  construction  that,  where 
a  decree  has  been  .transferred  to  a  Court,  any 
application  after  that  in  relation  to  it  shot^d 
be  made  to  the  Court  to  which  i^  has  been 
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transferred.     I  think  our  answer  to  the  ques- 
tion shouI(4  be  to  that  ei¥ect. 

We  shall  reverse  the  decrees  of  both  the 
lower  Courts.  The  application  to  set  aside 
the  eX'parte  decree  will  Hfe  transferred  to  the 
Court  of  the  Subordinate  Judge  of  Backer- 
gunge.  The  plaintiff  will  have  the  costs  of 
this  appeal.  The  parties  will  bear  their  own 
costs  of  the  proceedings  in  the  lower  Courts, 
and  the  costs  of  the  suit  will  abide  the  result. 


The  22nd  April  1874. 

Present  : 

The  Hon'ble  Sir  Richard  Couch,  A^/.,  Cliie/ 
Justice,  and  the  Hon'ble  F.  B.  Kemp, 
Louis  S.  Jackson,  W.  Markby,  and  W. 
Ainslie,  Judges. 

Act  VI.  (B.  C.)  of  1862,  8.  20^  Jurisdiction  — 
Revenue  Office  (District  or  Sub- Divisional). 

Case  No.  242  of  1872. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  2^'Pergunnahs^  dated  the 
t6th  July  j8y2, 

A.  B.  Mackintosh  (Plaintiff),  Appellant, 

versus 

Kashee  Nath  Biswas  (Defendant), 
Respondent, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Baboos  Gopal  Lall  Milter  and  Dinonath 
Bose  for  Respondent. 

Under  Act  VI.  (B.  C.)  of  1863,  s.  30,  a  suit  under  that 
Act  and  Act  X.  of  1K59  can  only  be  preferred  in  the 
revenue  office  of  the  sub^division  in  which  the  cause 
of  action  has  arisen. 

When  ^  suit  has  not  been  preferred  in  the  revenue 
office  of  the  sub-division  in  which  the  cause  of  action 
arose,  but  in  the  revenue  office  of  the  district,  and  has 
been  referred  by  the  Collector  to  another  Deputy 
Collector,  the  decree  is  not  void  for  want  of  jurisdiction, 
but  is  voidable  only  at  the  instance  of  the  defendant- 

This  case  was  referred  to  the  Full  Bench 
by  Couch,  C.J.,  and  Jackson,  J.,  with 
the  following  remarks  : — 
Couch,  C,  J. — The  questions  have  arisen 
in  this  appeal  whether,  under  section  20  of 
Act  VI.  of  1862  (B.  C),  a  suit  under  tha^ 
Act  or  Act  X.  of  1859  may  be  preferred  in 
the  revenue  office  of  the  district  when  a 
sub-division  of  a  district  has  been  placed 
under  the  jurisdiction  of  a  Deputy  Collector, 
or  can  only  be  preferred  in  the  revenue 
office  of  the  sub-division  in  which  the  cause 
of  action  has  arisen  \  and  whether,  when  a  suit 
has  been  preferred,  not  in  the  revenue 
office  of  the  sub-division  in  which  the  cause 
of  action  arose,  but  in  the  revenue  office  of 
tlte  district,  and  was  referred  by  the  Collector 


to  another  Deputy  Collector,  the  decree  i& 
such  suit  is  void  for  want  of  juristktka. 
As  we  are  not  prepared  to  agree  with  tk 
decision  on  these  questions  in  3  Beogii 
•Law  Reports  366,*  and  the  questions  arerf 
i^rcat  importance,  we  refer  it  for  decision  bf 
a  Full  Bench. 

I 

Before    the    Full    Bench,    the  Advocaa^i 
\}eneral,     for     the     appellant,     contended  j 
that,  as  the  suit  was  improperly  insdtidrf 
in  the  Collector's  Oburt,  he   had  no  jiw< 
diction  to  try  it,  nor  had  he  any  jurisdiM 
tion  to  send  the  case  down  for  trial  todil 
Deputy  Collector's  Court.    The  decision  i  \ 
Mr.  Justice  Macpherson,  in  the  case  d  Poom-! 
Chundra    Chatter jee    vs.    C.    Macarthor,  jl 
B.  L    Rep.,  p.  366,*    is  correct  as  to  tte  I 
questions  referred  to  in  the   present  case. 
Section    20    of   Act    VI.    (B.C.)   of   1861. 
commences  by  saying  that  "  Suits  under  tiiii 
''Act,  or  under  Act  X.  of   1859,  lAo// be 
"  preferred    in    the    revenue    office  of  4e 
"district."     The    word    shall    must  hiTC 
some  meaning ;  it  qieans  that  the  Colleoor 
has   exclusive   jurisdiction   to   try   all  aits 
under  section  20  of  Act  VI  of  1862  (ECJt 
or  under  Act  X.  of  1859.     If  the  Legislate 
intended  it  to  be  in  the  alternative,  thatis» 
parties  could  bring  their  suits  either  m  ik 
revenue  office  of  the  district,  or  in  oaedf 
the  sub-division  Courts,  the  word  maraai 
not  shall  would  have  been  used.    AgaiD,the 
proviso  in  that  section  is  important,  becaose. 
if  it  be  the  law  that  parties  are  allowed  to 
bring  their  suits  either  in  the  revenue  officeof 
the  district,  or  in  the  sub-division  Coart,  tire 
words   in   the  proviso   are   useless.    Tiiere 
would  be  no  necessity  for  the  Collector  to 
refer  the  case  to  another  Deputy  Collector, 
when  that  Deputy  Collector,  under  the  lav, 
has  the  jurisdiction  to  hear  the  case  himself. 
It  appears,  therefore,  that  the  Legislature  did 
not  intend  to  give  this  alternative  choice  to 
parties.     Such  suits  could  only  be  tried  by 
those    Deputy    Collectors   who  have  been 
specially   appointed    to   hear   them;  in  all 
other   cases,   suits  of   this  nature  are  oalj 
tried  by  the  Collector.     With  rej^ard  to  the 
second  question,  nojdoubt,  the  Collector  has, 
under   the   provisions  of   Act   VI.  of  iS6j 
(B.    C),   authority  to  transfer  suits,  wben 
properly  instituted,  from  one  Court  toaDOiber 
subordinate  to   him.     But,  inasmuch  as  in 
the    present  case,    the   suit  was  instituted 
improperly    in    the    Collector's  Court,  ibe 
Collector  had  no  jurisdiction  to  transfer  the 
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ipse  to  the  Deputy  Collector's  Court.  Mr. 
^tice  Macpherson's  decision  is  correct  in 
mxy  respect. 

[Baboo  Gopal  Lall  Mitter,  for  the  respond- 
it,  contended  that  the  Collector  had  the^ 
isdiction  to  try  the  case.  Even  if  it  be 
inceded  that  the  case  ought  to  have  been 
^ginally  instituted  in  the  Court  of  the 
uty  Collector,  the  irregularity  was  not^ 
h  as  would  necessitate  quashing  the 
ision  in  the  case.  The  jurisdiction  which 
given  to  the  Colledfor  under  Act  VI.  of 
2  (B.C.)  is  not  restricted  or  taken  away 
any  section,  but  rather  enlarged  by  sec- 
o  150  of  Act  X.  of  1869,  and  by  section  19, 
VI.  of  1862.  Section  19,  Act  VI. of  1862, 
:  "All  the  powers  vested  in  the  Collector 
by  any  of  the  sections  of  this  Act,  or  of 
Act  X.  of  1869,  may  be  exercised  by  any 
eputy  Collector  in  cases  referred  10  him 
by  a  Collector,  and  in  all  cases  without  such 
reference  by  any  Deputy  Collector  placed 
in  charge  of  any  sub-division  of  a  district, 
!or  who  is  specially  authorized  by  Govern- 
acnt  to  receive  such  cases."  The  Legisla- 
must  have  intended  that  section  20  of 
5ActVI.  of  1862  (B.  C.)  should  be  construed 
if  an  alternative  choice  was  given  to  the 
Tlies,  otherwise  the  word  or  would  scarcely 
ive  been  used  (which  can  only  bear  an  alter- 
hiative  signification)  throughout  the  whole  of 
Ifte  section.  Therefore  it  is  clear  that  a  party 
•lean  bring  a  suit  for  rent,  either  in  the  revenue 
office  of  the  district,  or  in  the  revenue  office 
at  the  sub-division  in  which  the  cause  of 
sction  has  arisen. 

Again,  even  if  the  suit  has  been  brought  in 
'the  revenue  office  of  the  sub-division,  the 
*Collector,  if  he  desires,  has  the  power,  under 
the  proviso  of  section  20  of  Act  VI.  of  1862 
(B.C.),  to  withdraw  the  suit  from  the  Deputy 
Collector,  to  try  it  himself,  or  refer  it  to 
another  Deputy  Collector. 

The  judgmeni  of  the  Full  Bench  was 
delivered  as  follows  by — 
Couch,  C,y. — When  this  regular  ap- 
peal came  before  us  for  decision,  after 
hearing  the  argument  on  both  sides,  we 
considered  it  necessary  to  refer,  for  deci- 
sion by  a  Full  Bench,^  the  questions  whe- 
ther, under  section  20  of  Act  VI.  (B.C.) 
of  1862,  a  suit,  under  that  Act  and  Act  X.  of 
*o59»  niay  be  preferred  in  the  revenue  office 
of  the  district  where  a  sub-division  of  a  dis- 
tnct  has  been  placed  under  the  jurisdiction 
of  a  Deputy  Collector,  or  can  only  be  pre- 
ferred in  the  revenue  office  of  the  sub-divi- 
»»on  in  which  the  cause  of  action  has  arisen  ; 
and  whether,  when  a  suit  has  been  preferred, 


not  in  the  revenue  office  of  the  sub-division 
in  which  the  cause  of  action  arose,  but  in 
the  revenue  office  of  the  district,  and  was 
referred  by  the  Collector  to  another  Deputy 
Collector,  the  decrpe  in  such  a  suit  is  void 
for  want  of  jurisdiction. 

A  decision  upon  these  questions  was  quoted 
from  3  Bengal  Law  Reports,  p?  3^6,* 
with  which  at  the  time  we  were  not  prepared 
to  agree.  I  propose  now  in  the  first  place 
to  deliver  the  judgment  of  the  Full  Bench 
upon  the  questions  referred. 

They  have  been  considered  by  the  learned 
Judges  who  sat  in  the  Full  Bench,  and  what 
we  now  say  is  on  behalf  of  the  whole  Court, 
it  not  being  convenient  that  all  the  Judges 
should  meet  merely  for  the  purpose  of  deli- 
vering the  judgment. 

The  answer  to  the  questions  depends  upon 
the  construction  of  section  20  of  Act  VL 
of  1862.  It  says  that  suits  under  that  Act 
or  under  Act  X.  of  1859  shall  be  preferred 
in  the  revenue  office  of  the  district,  or,  when 
a  sub- division  of  a  district  has  been  placed 
under  the  jurisdiction  of  a  Deputy  Collector, 
in  the  revenue  office  of  the  sub-division  in 
which  the  cause  of  action  shall  have  arisen ; 
or,  when  the  cause  of  action  shall  have  arisen 
within  the  limits  of  the  local  jurisdiction  of 
any  Deputy  Collector,  not  in  charge  of  a 
sub  division,  but  who  has  been  specially 
authorized  by  Government  to  receive  such 
suits,  then  in  the  office  of  such  last- mentioned 
Deputy  Collector. 

The  words  *'or  when  a  sub-division  of  a 
district  has  been  placed  under  the  jurisdiction 
of  a  Deputy  Collector"  might  possibly  be 
construed,  so  as  to  give  to  a  person  an  option 
of  preferring  the  suit,  either  in  the  revenue 
office  of  the  district,  or  in  the  revenue  office 
of  the  sub-division.  The  section  might  have 
been  more  clearly  worded ;  but,  although  the 
words  are  capable  of  that  construction,  we 
think  that  the  more  reasonable  construction 
is  that,  where  there  is  a  sub-division  of  a 
district  placed  under  the  jurisdiction  of  a 
jDeputy  Collector,  it  was  intended  that  the 
suit  should  be  brought  in  the  revenue  office 
of  the  sub-division,  and  the  person  bringing 
the  suit  was  not  to  have  an  option  of  bringing 
it  in  the  revenue  office  of  the  district  or  of 
the  sub-division.  And  any  inconvenience, 
either  public,  or  to  the  suitor,  might  be  pre- 
vented by  the  exercise  of  the  power  that  is 
given  in  the  proviso  which  follows : — Th%t  the  , 
Collector  may  withdraw  any  suit  from  any 
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Deputy  Collector,  and  try  it  himself,  or  refer 
it  to  another  Deputy  Collector.  It  is  raore 
reasonable  to  suppose  that  the  Legislature, 
with  this  power  given  to  the  Collector,  did 
not  intend  to  give  a  disciption  to  the  person 
bringing  the  suit  as  to  wtpch  office  or  Court 
he  should  bring  it  in.  It  prescribed  a  fixed 
rule  fo^him.  There  might  be  some  inconve- 
nience in  leaving  it  to  the  person  bringing 
the  suit  arbitrarily  to  select  in  which  Court 
it  should  be  brought.  Although  the  words 
may  admit  of  that  meaning,  we  think  upon  the 
whole  that  the  other  is  a  more  reasonable 
construction  and  more  convenient,  having 
regard  to  the  power  which  we  have  noticed 
of  withdrawing  the  suit.  So  far  we  concur 
with  the  decision  in  3  Bengal  Law  Reports, 
and  would  say  that  the  suit  cannot  be  pre- 
ferred in  the  revenue  office  of  the  district 
where  there  is  a  sub-division  under  the  juris- 
diction of  the  Deputy  Collector. 

Then  the  other  part  of  the  question  has  to 
be  considered,  namely,  whether,  when  a  suit 
has  not  been  preferred  in  the  revenue  office  of 
the  sub-division  in  which  the  cause  of  action 
arose,  but  has  been  preferred  in  the  revenue 
office  of  the  district,  and  been  referred  by  the 
Collector  to  another  Deputy  Collector,  the 
decree  in  the  suit  is  void  for  want  of  juris- 
diction. This  is  a  very  different  question, 
and  in  considering  it]we  must  look  at  the  facts 
of  the  case  in  which  it  arose. 

The  case  of  the  plaintiff  in  the  suit  in 
which  this  regular  appeal  is  brought,  is  that 
he  was  a  mortgagee  of  certain  property,  and 
that  he  had  foreclosed  his  mortgage,  and  so 
becam^  entitled  to  the  mortgaged  property. 
But  he  alleged  that  a  suit  had  been  brought 
in  the  Court  of  the  Deputy  Collector  of 
Alipore,  and  a  decree  obtained  in  the  %\x\i 
collusively,  as  he  apparently  alleged,  and 
the  property  had  been  sold  under  decree,  and 
purchased  by  some  of  the  defendants,  the 
zemindars.  And  in  that  way  his  rights 
under  the  decree  of  foreclosure  had  been 
interfered  with,  and  he  had  not  been  able 
to  enforce  it.  And  he  prayed  the  Court  to 
■  declare  his  right  to  the  mortgaged  propert^ 
which  he  had  under  the  foreclosure,  and  to 
award  possession.  It  having  been  found  by 
the  Judge  of  the  District  Court  that  there 
was  no  collusion  in  bringing  the  suit  in  the 
Court  of  the  Deputy  Collector  of  Alipore, 
he  made  in  appeal  an  objection,  which  had  not 
been  prominently  put  forward  in  the  first 
Cottrt,  that  the  decree  of  the  Deputy  Col- 
lector was  void  for  want  6f  jurisdiction,  and 
consequently  no  title  could  be  made  through 
the  sale  dnder  it.    So  the  question  which  we 


have  to  decide  is  whether  the  decree  is 
for  want  of  jurisdiction. 

In  considering  this,  it  is  important  to 
»in  mind  that  the  Revenue  Conrti  have 
general  jurisdiction  to  entertain  suits 
this  description.  The  section  of  Act 
of  1862  is  not  one  which  gives  the  j 
diction:  but  it  is  rather  one  which  di 
now  it  shall  be  exercised  by  the  difli 
Courts.  Looking  at  it  in  that  iigfat«  it 
be  that  the  defendailt»  in  a  sok  for  rem, 
a  suit  brought  under  Act  X.,  can,  if  the 
is  brought  in  the  revenue  office  or 
of  the  district,  when  it  ought  to  be  b 
in  the  revenue  office  of  the  sub-divtsi 
object  to  it,  and  claim  to  have  the  dirti 
of  section  so  obeyed,  and  the  sait 
in  the  proper  Court.  And  he  may  take  tbati 
objection  even  in  a  special  appeal,  aitboosk 
it  may  not  have  been  raised  in  either  of  it 
lower  Courts.  For,  from  the  has  iaoA 
by  the  lower  Courts,  it  would  appear  tbt 
the  suit  had  been  brought  in  the  wrong 
Court.  Perhaps  it  might  not  be  right  to 
allow  it  to  be  taken  if  it  had  not  been  raisedl 
before.  But  it  is  one  thing  to  say  that  ik- 
defendant  may  take  the  objection  that  M 
decree  was  obtained  in  the  wrong  RevenK 
Court,  and  that  it  is  voidable  on  appeal;  aaJ 
another,  that  a  person,  not  a  party  to  this  co^  < 
and  who  seeks,  as  this  plaintiff  did,  to  alto- 
gether avoid  the  decree  and  the  title  derhtd 
from  it,  should  be  able  to  take  it,  and  to 
say  that  the  proceedings  are  absolutely  void. 
We  think,  considering  that  the  ReiftBoe 
Courts  have  a  general  jurisdiciion,  that  a 
person,  not  a  party  to  the  suit,  cannot  be 
allowed  to  say  that  the  proceedings  in 
absolutely  void,  because  the  direction  of 
section  20  of  Act  VI.  of  1863  has  not  bees 
followed.  We  should  answer  the  second 
part  of  this  question  by  saying  that  the 
decree  in  such  a  suit  is  not  void  for  vant 
of  jurisdiction,  but  is  voidable  only  at  the 
instance  of  the  defendant.  This  will  make 
the  decision  in  3  Bengal  Law  Repoits, 
p.  366,  consistent  with  our  c^iaioo. 
There  the  objection  was  taken  in  a  special 
appeal  and  by  the  defendant  in  the  aoit.  It 
would  be  carrying  the  doctrine  very  moch 
further  to  hold  that  the  proceeding  is  eotirel)^ 
void.  And  the  consequences  wonld  bereiy 
serious ;  for  it  appears  that,  in  34-PergiinDabs 
and  probably  in  other  districts,  suits  have 
been  brought  in  this  manner,  honestly  and 
bond  fide  brought;  and  decrees  have  bees 
obtained  in  them.  No  doubt,  many  titi^ 
depend  on  the  validity  of  sales  under  «ich 
decrees. 
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The  19th  Xovember  1S73. 
Present : 

m 

The  Hon'ble  J.  B.  PhAr  and  G.  G.  Morris, 
'  ~  yudges, 

r^i^h  Court— Jury —Verdict— Reference  —Act 

X.  of  1872,  Section  26^, 

rSf/erence  io  the  High  Court,  under  Section 
i      263  0/  the  Code  of  Criminal  Procedure,  by 

the   officiating  Additional  Sessions  Judge 

of  Hooghlw 

The  Queen  ' 

I 

versus  ' 

Susiiram  Mandal,  Pr.so*Jer, 

In  a  case  in  which  the  accused  was  tried  on  chargfes 
of  murder,  culpable  homicide,  and  causingprievous  hurt, 
the  Jury  acquitted  him  of  murder,  but  convicted  him  on 
the  other  counts.      This  verdict  was  recorded  by  the 
Sessions  J  udgrc.  whothen,  inaccordancc  with  Section  263, 
■    Code  of  Criminal  Procedure,  questioned  the  Jury  as  to 
'    the  grounds  for  their  verdict,  and  the  Jury  eventually 
ioHmated  their  willingness  to  convict  of  murder.     The 
Sessions  ludee  differed  from  the  ist  verdict  of  the  Jury, 
but  as  he' had  recorded  the  ist  verdict,  he  doubted  whe- 
ther he  eould  accept  the  2nd  verdict,  and  referred  the 
case  to  the  High  Court  under  the  Section  263. 

Held  that  Section  263  did  not  apply  to  such  a  case  as 
this.  There  could  be  no  verdict  delivered,  and  no  verdict 
finally-  recorded,  until  the  last  of  the  questions  put  by  the 
Sessions  Judge  to  the  jury  was  answered;  and  as  it 
appeared  from  the  answers  of  the  Jury  that  their  findings 
oi  facts  disclosed  that  the  verdict  ought  to  have  been 
one  of  guilty  on  the  charge  of  murder,  the  Sessions 
Jndec  should  have  entered  the  verdict  of  the  Jury  as 
the  verdict  of  guilty  of  murder.  The  case  was  accord- 
ingly returned  to  the  Sessions  Judge  to  enable  him  to  do 
that,  and  to  pass  such  sentence  as  the  law  directed. 

Jt  is  only  when  it  is  necessary,  in  order  to  asrertam 
what  the  verdict  of  a  Jury  really  is,  that  a  Judge  is  justi- 
fied under  Section  263  in  putting  questions  to  the  Jury. 

Phear.  J. — This  reference  has  been  made 
to  us  bv  the  judge  as  if  under  Section  263  of 
Ihc  Criminal  Procedure  Code.  Hut,  on  a 
consideration  of  the  record  sent  10  us  by  the 
Judge,  we  are  of  opinion  that  the  case  does 
nol  fall  within  the  provisions  of  that  Sec- 
lion.  The  Judge  records  as  follows  at  the 
lermitiation  of  the  trial : — 

**  The  Judge  charges  the  Jury,  who  retired 
"for  about  half-an-hour,  and  then  came  into 
"  C:otirt  with  a  verdict  of  *  guilty  of  culpable 
•*  ♦  homicide  not  amounting  to  murder.'  The 
"Judge  asks  whether* the  Jury  acquit  the 
**  *  prisoner  of  murder.'     The  foreman  replies : 
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i  " '  We  find  him  guilty  of  culpable  homicide 
I  "  not  amounting  to  murder.'  The  Judge 
I  "  explains  that  a  verdict  is  required  on  each 
I  "of  the  charges;  and  the  Jury,  not  being 
!  "  prepared  with  this,  retire  again.  After  a 
j  "  few  minutes,  they  again  return  into  Court 

"  and  give  a  verdict,  and  they  pronounce  the 

"  prisoner- - 

''  {\\  Not  guilty  of  murder. 
"  (2)  (Juilly    of    culpable    homicide    not 
"  amounting  to  murder. 

"  (3)  Not  guilty  of  grievous  hurt. 
*'  The  Jurors  are  unanimous  in  this  verdict. 
"  y//^^^. — '  Arc    you    satisfied    that    the 
"  '  prisoner  caused  the  injuries  described  by 
*• '  the  Civil  Surgeon  to  the  woman  Mohinee  V 
*'  Foreman,  after  consulting. — '  We  are.' 
'Judge. — 'Are  you  satisfied   that  these 
'  injuiies  were  sufficient,    in   the   ordinary 
cour.se  of  nature,  to  cause  death  V 
"  Foreman  and  all  the  Jury.—'  We  are.' 
'*  J^^S^' — *  Under  which  of  the  ^sq  excep- 
"Mions,  as  explained  in  my  charge,  do  you 
"  '  find  that  the  act  falls  so  as  to  take  it  out  of 
*' '  the  offence  of  murder  ?'     The  Jury  cannot 
"  answer  this  question,  and  the  Ju(ige,  at  their 
"  request,  again  reads  the  law  to  them,  and 
"explains   it.     The   exceptions    are    finally 
"  read  out  to   the  Jurors  successi^ly,  and 
they  say  that  they  do  not  find  that  any  of 
these    exceptions    applies.     The    foreman 
flien   says  that   they   do   not   believe   the 
evidence  on  ihe  first  charge;  and  again 
"they  intimate  their  willingness  to  convict 
"  on  the  first  charge,  i.e.,  of  murder.     I  have 
"  some  doubts  as  to  whether  I  can  accept  a 
"verdict  of  'guilty'  on  a  charge  on  which" 
"  ih  y  have  already  delivered  a  verdict  of 
^- '  not    guilty,'    which    has    been    recorded. 
"I  ihink  the  ends  of  justice  require  that  1 
"should  submit  the  case  to  the  High  Court, 
"  as  1  do  not  agree  with  the  verdict  returned. 
"  I  remand  the  prisoner  to  custody." 

The  Judge,  in  addition  to  the  record,  sends 
up  the  reasons  for  which  he  does  not  agree 
with  the  verdict  of  the  Jury,  treating  the 
verdict  of  the  Jury  to  be  "guilty  of,  cul- ^ 
pable  homicide  n«t  amounting  to  murder,  and 
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Now,  we  observe  that  the  cjuestions  which 
the  Judge  f)ul  to  the  Jury  wore  so  pul  under 
the  provisions  of  Section  263  of  ihe  Criminal 
Procedure  Code,  wliich  says : — 

"The  Jury  shall  return  a  verdict  on  all 
**  the  charges  on  which  tje  accused  is  tried. 
*'and  the  Court  may  ask  them  such  questions 
"  as  ai%  necessary  to  ascertain  what  their 
"  verdict  is  ;  such  questions  and  the  answers 
*to  them  shall  be  recorded." 

The  Judge  must,  therefore, in  lhiscase,have 
supposed  that  the  first  answer  given  by  the 
Jury  to  himself  did  not  accurately  carry  wiih 
it  the  verdict  of  the  Jury  on  the  facis ;  and 
under  the  peculiar  circumstances  of  this  case, 
shown  particularly  by  the  Jury  requesting 
the  Judge  to  re-read  the  exceptions  to  them, 
he  seems  to  have  been  right  in  so  thinking. 
It  is  only  when  it  is  necessary,  in  order  10 
ascertain  what  the  verdict  of  the  Jury  really 
is,  that  the  Judge  is  justified  under  this  Sec- 
tion in  putting  questions  to  the  Jury.  Unless 
a  necessity  of  this  kind  truly  exists,  the  ques- 
tions are  not  justified  in  law.  No  doubt,  the 
Legislature  thought  that  it  would  be  very 
dangerous  to  give  the  Sessions  Court  the 
power  of  cross-examining  the  Jury  after 
they  had  delivered  their  final  verdict,  with  a 
view  to  show  that  the  conclusions  at  which 
they  had  arrived  were  not  logical  or  were 
inconsistent,  or  in  order  to  provide  mateiials 
upon  which  the  Judge  might  be  enabled 
afterwards  to  dispute  the  finality  of  the 
verdict.  But  in  this  instance  it  does  appear, 
from  the  answers  which  the  foreman  relumed 
upon  being  asked  to  give  the  verdict  of  the 
Jury  on  the  first  charge,  that  there  was  at 
the  \\vrm  some  lurking  unceitainty  in  the 
minds  of  the  Juiy  themselves  wiiii  reg.xrd 
to  their  verdict ;  and  we  think  that  this  un- 
certainty in  their  minds  made  it.«-clf  apparAii 
to  the  Judge,  and  ihal.  therefore,  on  the 
whole,  the  questions  which  were  put  by  him 
were  rightly  put  within  the  discretion  vested 
in  him  by  Section  263.  This  being  so,  there 
was  no  verdict  delivered,  and  there  could  have 
been  no  verdict  formally  recorded  until  the 
last  of  the  questions  was  answered.  And  iw 
is  very  clear  that,  upon  the  finding  of  facts 
which  the  answers  of  the  Jury  taken 
together  disclose,  the  verdict  ought  to  have 
been  a  verdict  of  guiliy  on  the  lirst  charge, 
namely,  the  char«»c  of  murder.  J'he  Jury, 
through  their  foreman,  and  indeed  api)arently 
through  their  own  voices  also,  say  that  they 
weie  satisfied  that  the  prisoner  inllicled  the 
injufies  which  were  described  by  the  Civil 
Surgeon  as  injuries  inflicted  on  IMohinee. 
Tjiey  funb^r  say  that  these  injuries  were  sufll- 


cient,  in  the  ordinary  course  of  nature,  to  casse   j 
death.     Thev  also  sav  that  ihcv  d\^  not  W  ] 
that  any  of  the  five  exceptions  appended  tatte  J 
definition  of  murder  in  the  Penal  Codccoi^- 
■tover  this  case.     This  being  their  vicvoCAe;] 
facts,   it  then  became  incumbent  upon  tie* 
ludue.  as  a  mauer  of  law,  10  direct  the  lurrt^? 
find  a  vjidKt  of  guihy  of  munier.       The  \aA\ 
i:lause  of  Section  257  of  the  Criminal  Procf-i 
dure  Code  says  that :  **  It  is  the  duty  of  the  ■ 
"Jury  (1)  to  decide  ^\hich  view  of  the  lacii 
*'  is  true  :  and  then  to  icturn  the  verdict  wbidi, 
'*  under  such  view,  ought,  according  10  ibe 
"  direction   of  the  Judge,   to    be    rctumcd." 
On  the  view  of  die  sacs,  which  the  Jury,  m 
their  answers,  decided  was  the  true  viiw,  it 
was  the  duly  of  the  Judge  10  direct  thtm  to 
find    the   prisoner   gn  Ity   of    murder.    'He 
Judge    diti    so    direct    the    Juiy:    and  the 
jury,  according  to  ihi>  reci  r',  ul  imarchsaid 


thai  they  were  willing  to  return  iliai  verdict. 
Hut  the  Judge  refrained  from  recording;  t, 
because  he  was  under  the  impression  thai  a 
final  verdict  had  previously  been  given  by 
the  Jury  which  was  not  in  his  power  to  alter. 
We  have  already  pointed  out  that,  if  ibat 
were  the  case,  then  his  q'l-  si  ions  would  not 
have  been  liyhlly  put  under  the  pro\"isioiis 
of  the  Procedure  Code.  We  ther*  fore  ihink 
that,  in  ihis  case,  the  Judge  ou^^ht,  as  the 
record  stinds,  to  have  entered  ihe  verdict  of 
the  Jury  as  the  verdict  of  guiliy  of  murder: 
and,  therefore,  the  case  must  be  returned  to 
the  Sessions  Court,  in  order  that  ihe  ]\i^ 
may  mike  that  entry,  and  then  pass  such 
senicnce  as  ihc  law  directs. 


-The  2olh  NovemScr  1073. 

PresenI : 

The  Hon'ble  J.  H.  Phear  and  C}.  G.  Morris, 

Juiige^. 

Breach  of  the  peace— Possession— Act  X.  of 
1872,  Section  491. 

Reference  to  ihe  High  Cour/,  utnitr  Sei'ifH 
2()6  of  the  Code  of  Ciimiual  Procedure, 
In'  the  Sessions  yuJge  of  Rung  pore. 

The  Queen 

versus 

Protab  Chandra  Baroaah,  Petiiioner. 

Mr.  R,  T.  Allan  and   Baboo    Tarinee  Kant 
Bhitttacharjee  for  the  Petitioner. 

Where  a.Majjistratc  ft  und  that  an  ordfr  r.f  hfe pre** 
ccbbor,   made    two   jtars   previuusly,   with  rtgara  tu 
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*p"»ssc5Mii*in  of  certain  land,  had  not  been  complied  with, 
[•fcc  enft>rced  the  order,  and  changfed  the  p  issession  in 
._y9cxrt)r<la.nce  with  that  order. 

1^  Hei.D  that  the  Mag-Istrate  ouj;ht,  under  Section  4yi, 
'-"Code  of  Criminal  Procedure,  to  have  maintained  th;  pos- 
i>faession  which  he  found,  even  if  it  was  inconsistent  with  h4^ 
.^ predecessor's  order,  and  that  he  ou^^ht  not  to  have  taken 

any  steps  in  the  matter,  unless  some  one  actually  in 
^-'possession,  and  guaranteed  posses!«ion  hy  that  order, 
IrCSLTTiQ  to  complain  to  him  that  his  possession  was  threat- 

eoed,  or  that  he  had  just  b«-en  forcibly  turned  out,  and  ask- 

edy    in    pursuance  of  that  order,  to  be  mainta'ned  fn 

'posst-ssion. 

I^hear,  J. — Wk  think  that  the  Judge  is 
'  substantially   tight,   and    that   the   evidence 
which  was  taken  by  the  Magistrate  was  not 
suflicient  in  law  to  support  the  adjudication, 
if.  indeed,  an  adjudication  has  been  made,  to 
the     effect    thai    the    peiiiioncr    was    hkely 
to  commit  a  breach  ot  the  peace,  or  lo  do 
an  act  that  might  probably  occasion  a  breach 
of     the    peace.     It    seems    to    us    that    the 
action    taken    by'  the    Magiatrate    in    this 
matter,  ah  hough,  no  doubt,  thoroughly  well- 
•  inteniioned,  has  been,  on  the  whole,  unfor- 
tunate.    The  witnesses  who  were  examined 
before  him  speak  very  clearly,  in  dee- 1,  !0  one 
state  of  things,  namely  this,  that  for  some 
time    jKist,   for  miny    months,   at  any    rate, 
before  the  date  of  the  inquiry,  the  lUrooah 
rvots  ha<l  been  in  possession  of  the  chur, 
which  is  the  subject-matter  of  this  ve.Kaiion ; 
and     ih^y    further    say     that,     when     ihey 
themselves,  the  lihiiarbund   people,  endea- 
voured to  go  upon  the  land,  and  to  assert 
their  rights  to  it,  they  were   driven   off   by 
the  Oowalparah  people.     The  petitioner  in 
this  case  is  the  Oowalparah  zemindar.    There 
can  be  no  sort  of  dou^t  that,  in  the  state 
of  things  to  which  the  witnesses   deposed, 
there  is  exhibited  no  intention,  no  disposi- 
tion, on  the  part  of  the  Gowalparah  zemindar 
to  commit  an  oveit  act  towards  the  breach 
of  the  peace.     If  hi.s  people  were  let  alone 
by  the  lihitarbund  people,  they  would  keep 
the  peace,  as  well  as  other  good  subjects  of 
Her  Majesty  would  keep  it.     'I'hc  cause  of 
ihe  different   encounteis  and    the    different 
acts  of  violence  which  are  spoken  of  by  the 
witnesses  seems  to  have  been,  on  all  occasions, 
an  endeavour  on  the  part  of  the  Bhilaibund  ^ 
people  to  get  that  which  they  thought  they 
iiad  been  deprived  of  by  the   Gowalparah 
people.     If    there    was  a   different   slate  of 
things  at  the  time  when  the  ]^Ligisirate  made 
his  order  against  the  petitioner,  it  was  caused 
by     something     which     happened     entirely 
subsequent  to  the  state  of  things  to  which 
the  evidence  is  directed — caused,  in  tiuth,  by 
the  verj  act  of  the  Magistrate  himself,  done 
on  the  morning  of  the  i5ih.     It  seems  that, 
two    year&    previously,    his    predecessor    in 


office  had  made  an  order  under  Section  318 
of  the  old  Criminal  Procedure  Code,  where- 
by he  declared  that  the  Bhitarbund  people 
were  in  possession  of  this  chur,  and  ought 
to  be  maintained  in  possession.     But.  at  the 
lime  of  the  pre.swit  enquir}-,  the  Magistrate 
found  that  his  predecessor's  order  had  not, 
for  some  reason  or  other,  been  complfed  with  ; 
or,  as  he  seems  to  call  it,  carried  into  execu- 
tion.    So  he  felt  bound  to  put  it  in  execution 
himself;  in  other  words,  before  making  his 
adjudication  in  the  present  matter,  on  the 
very  morning  of  the  day  when  he  did  make 
that  adjudication,  he  went  to  the  spot,  and 
turned  the  Gowalparah  people  out,  and  put 
the  Bhitarbund  people  in.     Having  effected 
this  change  of  thini?s,  his  view  seems  to  be 
that,  no  doubt,  the  Gowalparah  people,  whom 
he  has  thus  turned  out,  will  not  quietly  sit 
down  under  their  discomfiture  ;  and  that,  on 
the   occurrence  of  the  first  oppoitunity,  the 
petitioner  will  certainly  commit  a  breach  of 
the  peace   by  endeavoring  to  recover  posses- 
sion.    This  view  may  possibly  be  correct. 
Still   this  supposed    intention  to  commit    a 
breach  of  the  peace  is  something  entirely 
speculative  on  the  part  of  the  Magistrate, 
and    is   not  indicated    by,   or    apparent   as 
naturally  arising  out  of,  the  state  of  things 
which  the  witnesses,  who  were  examined  by 
the  Magistrate,  deposed  to;  if  it  exists,   it 
has  been  originated  or  brought  about  by  the 
act  of  the   Magistrate  himself.      But,  after 
all,  even  if  the  Magistrates  provocation  be 
added  to  the  witnesses'  facts,  it  remains  pure 
conjecture  that  the  petitioner  entertains  the 
intention  or  disposition  which  is  attributed 
to  him ;  for  it  does  not  necessarfh'  follow 
that,  because  the  Gowalparah  people,  when 
they  were  in  possession,  used  force  to  main- 
tain their  possession  against  intruders,  there- 
fore the  Gjwalparah  zemindar  will  use  force 
to  recover  posses.-^ion  after  his  people  have 
been  turned  out  by  show  of  legal  process  at 
the   hands  of   the   [Magistrate.     His   vakeel 
said  that  there  was  no  chance  of  his  taking 
a  step  of  this  kind,  and  that  he  would  be 
content  to  use  the  means  of  obtaining  relief 
which  the  law  provided  for  him.     And   it 
seems  to  be  mere  speculation,  even  if  tho 
fact    that   the    Magistrate    ha  i    turned    the 
Gowalparah  people  out,  and  put  the  Bhitar- 
bund peo|>le  in,  be  considered  with  the  rest, 
t)  conclude  that,  therefore,  the  Gowalparah 
zemindar  must  be  actuated  with  the  intention 
of  committing  a  breach  of  the  peace  as^soon 
as   he   had   opportunity   of   doing   so    with 
effect.     There  is  no  evidence  of  the  peti- 
tioner having  done  anything,  or4>ehaved  in 
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such  a  way  as  to  lead  to  that  conclusion. 
We  may  sWd  that,  on  the  facts  which  were 
deposed  to  by  the  witnesses,  and  which  the 
Magistrate  seems  to  have  entirely  accepted, 
it  was  his  duty  not  to  change  the  possession 
which  he  found  to  be  aniaccomplished  fact, 
but  to  maintain  that  possession,  even  though 
it  were^hat  of  the  Gowalparah  people,  and 
inconsistent    wiih    his    predecessor's    order. 
It  was  not  his  business  to  jud^e  whether  his 
predecessor's  order  had  been  fully  complied 
with   or   not,   unless   some  one  actually   in 
possession,  and  guaranteed  possession  by  that 
order,  came  to  complain   to   him  that   his 
possession  was  threatened,  or  that  he  had 
just  been  forcibly  turned  out,  and  asked,  in 
pursuance  of  that  order,  to  be  maintained  in 
possession.     That  was  not  the  case  here  in 
any  sense  whatever;  and  the  Magistrate,  as 
he  himself  says,  actually  changed  the  posses- 
sion ;  he  found  one  set  of  people  in  possession, 
he  turned  them  out,  and  put  another  set  of 
people  in.     He  further  might,  of  course,,  be 
entirely  right  in  his  opinion  that  the  Gowal- 
parah people's  possession  of  the  chur  was 
wrongful;  and  he  might  be  very  naturally 
led  to  think  so  from  the  fact  that,  two  years 
before,  his  predecessor  had  found  the  other 
people  in  possession.     However  that  might 
be,  it  was  not  his  business  to  judge  of  the 
rightfulness  or  wrongfulness  of  the  possession ; 
it  was  his  duty  solely  to  maintain  the  peace  ; 
and  if  the  peace  was  broken,  as  it  seems  to 
have  been,  as  a  consequence  of  the  continued 
endeavour  of  the  Bhitarbund  people  to  get 
possession  of  the  chur  which   was  already 
occupied   by   the    Gowalparah    people,    he 
should  fiave  insisted  upon  the  Bhitarbund. 
people  keeping  the  peace.     Unfonunately, 
he  thought  that  the  right  thing  to  do  \^\s 
to  give  effect  to  the  order  of  his  predecessor, 
made    two    years    before,    by    turning    the 
Gowalparah   people   out,   and    putting    the 
Bhitarbund  people  in.     Having  done  this, 
he  further  thought,  with  possibly  some  ground 
of  probability,  that  the  Gowalparah  people 
would  not  acquiesce  in  the  altered  state  of 
things.     But  this  is  something  very  differenf 
from  that  which  he  was  called  upon  to  do 
under   Section    491    of   the   Criminal   Pro- 
cedure Code. 

We  repeat,  then,  that  we  think  that  the 
Judge  was  right  in  his  view  that  the  evidence 
taken  by  the  Magistrate  was  not  suflicient 
in  law  to  support  the  adjudication,  and  that, 
thcr^ore,  the  order  of  the  Magistrate 
*must  be  quashed. 


The  20th  November  1S73.  1 

I 

Present :  \ 

I 

The  Hon'blc  J.  B.  Phear  and  G.  G.  Marri?.| 

yudges. 

High  Court— Jury— Reference — Act  X.  of  187a; 

Section  263. 

• 
Reference  to  the  High   Court,  vudtr  Stcii^ 

S!6j  0/ the  Code  of  Criminal  Procedure,  hi 

the  Officiating  Sessions  Judge  0/  H'-^r^ghlr* 

The  Queen 
versus 
Haroo  Manjhee,  PrisoneY, 

In  a  case  referred  under  Section  263,  Act  X.  of  Jfyj, , 
the  High  Court  declined  to  interfere  with  a  venfift(*fti 
Jury  from  which  the  Sessions  Judge  disagreed,  aillti 
verdict  was  not  clearly  and  patently*  wrong,  and 
tainable  on  the  evidence. 

Phear,  J. — In  regard  to  this  refcreacc. 
made  to  this  Court  under  the  provisfoss  of 
Section  263  of  the  Criminal  Procedure  Code 
we  may  say  that  we  entirely  concur  in  tut  j 
opinion  lately  expressed  by  this  Conrt  ia  t 
recent  case,*  namely,  "ihat  the  powers  gi'W  1 
•*  to  this  Court  by  Section  263  are  not  lo  te^ 
*' lightly  exercised  ;  and  that  the  unaoimflA 
'*  verdict  of  a  Jury  ought  not  to  be  lei 
"aside,  even  if  the  Sessions  Judge  disagreet 
"  with  it,  unless  that  verdict  is  clearly  aad 
**  patently  wrong,  and  unsustainable  on  ik  j 
**  evidence."  li  seems  to  us  that  the  \'udici 
in  this  case,  with  which  the  Sessions  Judje 
disagrees,  cannot  be  said  to  be  "  clearly  vA 
patently  wrong,  and  unsustainable  cm  tta 
evidence."  If  the  statement  which  ^nJ 
made  by  ihe  prisoner  in  Court  is  tiue,  »A 
the  Jury  have,  no  doubt,  believed  that  Htm 
true'(indeed.  according  to  the  reference  ii«fc 
to  us  by  the  Judge,  they  informed  hi'iilat 
they  did  so),  then  their  verdict  was  pn  «li?J 
right  in  fact.  We,  therefore,  think  tha  ihcft 
is  not  sufficient  reason  to  interfere  »it  1  ite 
verdict  which  they  gave.  That  verdici  m 
consequently  stand,  and  the  record  *""  t  be 
sent  back  again. 


»  20  W.  R.,Crim..7^- 
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The  28ih  November  1873. 

Present : ,  ' 

The  llon'ble  J/B.  Phear  and  C.  G.  Morris, •' 

Judges, 

Confessloa— Certificate — Evidence — Act  X.  of 
1872,  Section  249— Act  I.  of  1872,  Section  80. 

• 

Commiiied  by  the  Magistrate,  and  tried  by 
the  Sessions  yudiie  <^  Backer  gunge,  on  a 
charge  of  committing  culpable  homicide  not 
ij mounting  to  murder. 

The  Queen 

versus 

Nussuruddin  and  another,  Appellants. 

Baboo  Bhoobun  Mohun  Doss  for  the 
Appellants. 

The  confession  of  a  witness  in  the  shape  of  a  former 
deposition  can  be  used  as  evidence  against  a  prisoner 
only  on  the  condition  prescribed  by  Section  ?49.  Code  of 
Criminal  Procedure;  that  is,  it  must  havebeen  duly  taken 
by  the  committing^  officer  in  the  presence  of  the  person 
against  whom  it  is  tu  be  used.  The  certificate  of  the 
Ma<fisfcrate  appended  to  such  confession,  in  order  to  afford 
prim  It -flic  ie  evidence,  under  Section  So  of  the  Kvidence 
Act,  ot  the  circumstances  mentioned  in  it  relative  to  the 
taking:  of  the  statement,  ou^fhtto  gfive  the  facts  necessary 
to  render  the  deposition  admissible  under  Section  249. 

Phear,  J, — Thk  judgment  of  the  Sessions 
Court  has  been  placed  mainly  upon  the  so- 
calied  confessions  of  Boloo  (witness  No.  i), 
and  of  (3sman,  the  first  prisoner.  But  it 
does  not  appear  to  us  that  either  of  these 
confessions  has  been  properly  made  evidence 
before  the  Court.  The  confession  of  Boloo 
could  be  only  used  as  evidence  aga'.nst  the 
prisoners  as  far  as  it  existed  in  the  shape  of 
a  former  deposition  made  by  him  as  a  witness. 
and  then  only  under  the  conditions  prescribed 
by  Section  249  of  the  Criminal  Procedure 
Code.  Tnose  conditions  are:  that  it  must 
have  been  duly  taken  bv  the  committing 
Magistrate  in  the  presence  of  the  accused 
person,  that  is,  the  person  against  whom  it 
is  to  be  used.  Now,  although  a  document 
purporting  to  be  the  deposition  of  Bolon, 
made  before  a  ^Magistrate,  appears  on  the 
record,  there  is  no  evidence,  as  tar  as  we  can 
see,  to  prove  that  this  document  exhibits 
evidence  of  this  witness  duly  taken  by  the 
commiuing  Magistrate  in  the  presence  of  any 
of  the  persons  who  were  tried  in  the  Sessions 
Court,  and  against  whom  it  was  used.  A  cer- 
tiiicate  is,  no  doubt,  appended  to  it,  initialled 
by  some  person,  and  on  the  supposition 
that  this  person  was  a  Magistrate  that  certi- 
ficate would,  under  Section  80  of  the  Kvidence 


Act,  afford  primdfacie  evidence  of  the 
circumstances  mentioned  in  it  relative  to  the 
taking  of  the  statement,  &c.  But  this  cer- 
tificate is  merely  in  these  words — '*  Read 
to  deponent,  and  a^flmitted  correct,''  and  does 
not  give  any  of  th^  facts  necessary  to  render 
a  deposition  admissible  under  Section  249  of 
the  Ciiminal  Procedure  Code.  Moreover,  if 
it  did  state  these  facts,  still,  inasmuch  as 
Boloo,  when  examined  as  a  witness  before 
the  Sessions  Court,  and  asked  about  this 
alleged  deposition,  denied  that  it  was  the 
deposition  made  by  him,  the  presumption 
allowed  by  Section  80  of  the  Evidence  Act 
could  not  be  made ;  and  it  became  necessary, 
in  order  to  render  the  deposition  admissible 
under  Section  249  of  the  Criminal  Procedure 
Code,  to  show  by  direct  testimony  that  the 
condiiions  of  that  Section  had  been  satisfied. 

Again,  the  paper-writing  termed  the  con- 
fession of  Osman,  one  of  the  prisoners,  who 
has  been  convicted,  could  not  be  used  even 
against  himself,  unless  it  was  proved  by 
sufficient  evidence  that  the  contents  of  it 
correctly  represented  a  statement  actually 
made  by  him  (Osman)  to  some  one  -on  some 
specified  occasion.  If  the  certificate  required 
by  Section  346  of  the  Criminal  Procedure 
Code  had  been  aitached  to  it,  this  would  have 
been  sufficient  evidence  for  the  purpose  as 
against  Osman.  But  there  is  no  such  certifi- 
cate ;  and  we  are  unable  to  find  any  evidence 
to  the  necessary  effect  upon  the  record.  At 
the  same  time,  it  appears  probable  that  the 
requisite  evidence  for  the  purpose  of  properly 
placing  these  two  documents  upon  the  record 
is  obiainable  by  the  Sessions  Court.  It  can 
hardly  be  doubted  that  the  deposition  of 
Boloo  before  the  committing  Magistrate,  if 
it  ^vas  made  as  alleged,  is  capable  of  being 
proved.  And  the  confession  of  Osman, 
inasmuch  as  it  appears  in  a  written  form, 
must  have  been  taken  down  by  somebody ; 
it  is,  therefore,  not  unreasonable  to  suppose 
that  the  Sessions  Court  has  it  in  iis  power  to 
cause  this  document  also  to  be  legally  proved. 

Under  these  circumstances,  and  for  the 
purpose  of  completing  the  present  trial,  we 
think  it  right  to  send  back  the  record  to  the 
Sessions  Court,  in  order,  first,  that  it  may 
take,  in  the  presence  of  the  prisoners,  such 
additional  evidence,  if  it  can  be  obtained,  as 
may  serve  to  prove,  within  the  terms  of 
Section  249,  the  so-called  deposition  of  Boloo, 
which  was  put  into  his  hand  by  the  Sessions 
Judge.  And,  secondly,  that  the  Sessions 
Court  may  take  also  in  the  presence  of  the 
prisoners  the  testimony  of  any  person  \^o 
can  say  that  he  actually  heard  ftie  words, 
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which  are^contained  in  the  alleged  confession 
of  Osman,  uttered  by  the  prisoner  Osman 
himself.  At  the  same  time,  the  Sessions 
Court  mu>t  allow  the  prisoner's  liberty  tc^ 
cioss-examine  the  witnlsses  who  may  lie 
thus  called  to  prove  thfse  documenis,  and 
also  ta adduce  any  evidence  which  they  may 
desire  crearing  upon  the  question  whether  the 
deposition  and  confession,  respectively,  were 
made  as  alleged  ;  and,  if  made,  u[)on  the  cir- 
cumstances under  which  ihev  were  made. 

After  this  evidence  shall  have  been  taken 
by  the  Sessions  Court,  the  Judge  will  return 
the  record  with  the  additional  evidence  to 
this  Court. 


The  29th  November  1873. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

Breach  of  the  peace— Notice— Act  X.  of  1872, 

Section_49i. 

(.Miscellaneous  Case.) 

Ramkissore  Acharjee  Chowdhry,  Pclitioner, 

versus 

Arip  Khan,   Opposite  Party. 

Bahoo  Kishen  Doyal  Roy 
for  the  Petitioner. 

To  constitute  a  p.oper  foundation  for  an  order  under 
Section  491  of  the  Code  of  Criminal  Procedure,  it  is 
necessary  that  the  Magistrate  should  adjudi<:ate  upon 
lethal  evi^nce  before  him  that  the  person  a.^ainst  whom 
the  order  is  made  is  likely  to  commit  a  breach  of  the 
peace,  and  the  Majjistrale  should  jjive  not  ce  to  the 
party  who  is  to  he  affected  by  thcordt-rof  the  particular 
conduct  on  his  part  which  is  complained  of.  • 

Where  such  notice  was  given,  and  the  ground  of 
complaint  to  which  such  notice  had  reference  was  found 
by  the  Majristrate  to  be  un  ounded,  it  was  held  that  the 
Magistiate  could  not  proceed  to  adjudicate  that  an 
entirely  different  ground  existed,  upon  which  it  was 
likely  that  the  party  charged  would  c<)mmit  a  breach 
of  the  peace. 

Phear,  ,y.— ^VK  are  of  opinion  that 
material  error  has  been  committed  bv  thS 
^lagii-trate  in  thfse  proceedings,  and  tJiat, 
consequently,  the  order  which  lie  has  made 
cannot  be  allowed  to  stand.  That  order  was 
made  in  exercise  of  the  power  conferred 
upon  the  INIagistrate  by  Section  491  of- the 
C'riminal  Procedure  Code;  and  10  constitute 
a  proper  foundation  for  an  order  under  that 
Section,  it  is  necessary  that  the  Magistrate 
should  adjudicate  upon  le^^al  evidence  before 
hftu  that  the  person  against  whom  the  order 
is  made  *^is  likely  to  commit  a  breach  of  the 


•*  peace,  or  to  do  an  act  that  may  pr(*dhj^ 
"  occasion  a  breach  of  the  peace."    Andkj^ 
further  necessary,  as  a  step  in  the  proceej* 
ings    whjch    are    to    lead  .  up    lo    such  % 
adjudication,  tijai  the  Magi>trate  should  gt^ 
notice  to  the  party  who  is  to  be  affected^ 
the  order  of  the  particular  conduct  on  h^ 
part  which  is  complained  of,  and  is  indica- 
'  tive  of  an  intention  or  drsposiiion  to  comzail 
a  breach  of  the  peace,  or  to  do  an  act  ibt 
may  probably  occasit)n  a  breach  of  the  peace. 
Section  491   directs  that  the  person  shoiild 
be  siuumoned  to  show  cause  whv  such  m 
order  should  not  be  made  against  him.ioi 
Section  492  explains  that   **  such  sumiDoas 
**  shall  set  forth  the  substance  of  the  report 
*or  information  on  which  it  is  issued."    h 
this  instance,  it  appears  that  the  informaiion 
upon  which  the  summons  was  issued  was  ia 
the  form  of  a  complaint  made  by  a  r}*oi,  who 
said   that  the  present  petitioner  anJ  othent 
whom  together  he  called  the  1 4-annas  share- 
holders, were  collecting,  or  endeavourinfto 
collect  bv  fo:ce,   a  certain   illesral  cess,  or 
makinii^  with   show  of  force   certain  ille?al 
d e  m a nd s.     A  n d  th i s  i  n f orfti at io n ,  so  given  bf 
the  ryot,  was  stated  in  the  summons,  under 
which  the  present  petitioner  was  called  npoii 
to  show  cause  whv  the  order  should  not  te 
made  against  him,  as  the  ground  upon  which 
the  summons  was  issued.     When  the  parties 
eventually   came   before   the    Magistrate  in 
consequence  of,  or  after  the  issuing  of.  l« 
summms.  and  had  been  heard  in  the  matter, 
the    Magistrate    arrived    at    the    conclusioii 
that  the  complaint  of  the  ryot  was  entireij 
unfounded  ;   and    he   ought,   then,  to  ha« 
terminated  the  matter  altogether  by  refus- 
ing   to    make    any    order.     The   particolar 
ground  originally  put  forward  for  supposing 
that  the  petitioner  was   likely  to  commit  a 
breach  of  the  peace,  or  to  do  any  act  which 
might  probably   occasion   a    breach  of  the 
peace,  having  thus  failed,  he   ought  not  10 
liave  been  affected   by  an  order  of  such  a 
character   as   that   which   has   been  passed 
against  him,   without  having   afforded  hitn 
anew   a   full   and  complete   opportunitr  oi 
meeting  and  answering  any  further  ground 
which,  in  anv  sufficient  wav,  mar  have  since 
shown  itself  for  still  suspecting  that  he  was 
likely  to  commit  a  breach  of  the  peace.    This 
course,    however,    was    not    taken    by  the 
Magistrate,  but  simultaneously  almost  with 
expressing  his  opinion  to  the  effect  thai  the 
complaint  of  the  ryot  had  come  to  nothing, 
he  says :   ''  The   facts   of   this  case  appear 
''  very    clearly   in   the    answers   of  Pachoo 
"Baboo     and     Gunga    Gobind,    and  the 
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^^vidence  supports  their  answers.  Il 
f  appears  that  Pachoo  Haboo  has,  or 
^t>elieves  he  has,  a  claim  of  proprietorship 
'fa  certain  parts  of  the  property  boiiJ^ht  by  . 
Pjiim  and  others  from-  Mr.  Wi^c,  and  he  has  ^ 
^jaccordingly  taken  possession  of  ihc  16  annas 
rto  the  entire  exclusion  of  those  who  pur- 
■"chased  with  him.  The  title  he  asserts 
rinay  or  may  not  be  good,  but  having  bonghi, 
^Tftie  property,  he  was  bound  either  to  get 
P.lhis  co-partners  to  agree,  or  to  oust  them  by 
fdue  course  of  law.  He  has  nOt  done  so, 
J* but  has  taken  j)Ossession  by  force;  an  1  ii 
f*lhe  other  sharers  irv  to  collect,  there  would 
f^doubtless  be  a  riot.  I  do  not  see,  cither  in 
•'Pachoo  Biboo's  answer  or  in  the  cvi.lence, 
fanvthinq:  to  induce  me  to  take  security 
^from  the  other  shareis.  The  aggression 
J^^appears  to  be  entirely  on  Pachoo  Haboos 
r'^side,  and  the  evidence  now  heard  also 
'''induces  mc  not  to  insist  on  the  security 
I'^'from  Mohim  Baboo. 

!^     "  I    accordingly    discharge   the    other   dc 
l^*fendants,  and  order  Pachoo  Jiab'^o  to  srive 
■  •.  Rs.  io,cxDO  personal  security,  and  Rs.  lOj-roo 
**  bail  to  keep  the  ])eace  for  one  year.*' 

Thus,  having  judicially  come  to  the  con- 
idusion  that  the  ij round  formally  alleged  for 
ijtxpecting  it  likely  that  the  present  petitioner 

Joukl   commit  a  breach  of   the   peace    had 
isappcared,   the    Magistrate,   in    sub.stance, 
I  proceeds  to  adjudicate  that  an  entirely  dilTer- 
'  ent  ground  exists,  upon    which   it   is   likely 
Ibat  the  peiitioner  will  commit  a  breach  of 
the  peace.     This  grjuni  is  perfectly  distinct 
from,  and  in  some  respects  antagonistic  10, 
that  upon  which  the  proceedings  were  origi- 
nally started.     And  it  is,  we  tl)ink,  a  material 
,  ^TTor     in    the    proceedings    taken     by    the 
Magistrate  that  he  thought  that  this  ground 
existed  without  having  previously  furnished 
the  petitioner  with  distinct  notice  of  it,  and 
gjven  him  an  oppoituniiy,  according  to  the 
terms    of    Section    491    and    the    following 
Section  of  the  Procedure  CoJe,  to  meet  and 
rebut  it,  if  he  thought  there  was  reason  for 
doing  so.     But  it  seems  to  us  that,  even  if 
the    course    of    proceeding    taken    by    the 
Magistrate  could  be  in  all  respects  justified, 
there  still  does  not   exitt   in    the    evidence, 
which  is  now  upon  the  record,  suflicient  to 
support  the  conclusion  of  fact  at  which  the 
Magis:rate  arrived.     He  says  that,  under  the 
circumstances  which  existed  as  between  the 
petitioner  and  his  co-sharers,  '*  he  was  bound 
"  either  to  get  his  co-partners  to  agree,  or  to 
"oust  them  by  due  course  of  law.     IJe  has 
"  not  done  so,  but  has  taken  possession  by 
*' force."     We  are  quite  unable  to  discover  in 


the  record  any  evidence  of  action  of  this 
kind  on  the  part  of  the  petitioner.  It 
seems  that  (perhaps  in  anticipation  of  like 
steps  on  the  pa«t  of  his  co-purchasers)  he 
succeeded  in  getiiri^^  possession  of  16  annas. 
i.e.,  exclusive  po^^jpssion,  at  any  rate,  of 
soma  ]-,or.ion  of  the  property.  But  there 
is  nothing  to  show*  that  they  at  aof  time 
were  in  possession  thereof  before  he  did  s>, 
or  that  he  disturbed  them  in  their  possession 
in  any  way  ;  still  less  tj  indica'e  that  he  us.hI 
force  for  this  purpose.  And  the  ^lagistrate 
goes  on  to  say  :  ''A-nd  if  the  other  sharers 
*'try  to  collect,  there  would  doubtless  be  a 
"lioi."  In  other  word.-,  because  the  peti- 
tioner is  now  exclusively  in  possession,  it  is 
very  likely  that,  in  the  event  of  other  jicrsons 
endeavouiing  to  disturb  him  in  it,  he  wonKl 
resist  them.  Wo  think  that,  even  if  that 
ant'cipaiion  is  well-foun.ied,  as,  no  doubt,  it 
is  possible  that  it  may  be,  it  does  not  consti- 
tute a  reason  in  law  for  coming  to  the 
conclusion  that  the  party  who'  is  thus  in 
exclusive  possession  is  likely  to  commit  a 
breach  of  the  peace.  It  is  rather  a  reason 
for  thinking  that  the  parties  who  are  out  of 
possession,  and  who  arc  possessed  with  the 
intention  of  invading  and  disturbing  the 
petitioners  possession,  are  likely  to  commit  a 
breach  of  the  peace.  The  Magistrate's  con- 
clusion, in  truth,  effects  a  complete  turning  of 
the  table  upon  the  unfonunate  petitioner, 
on  the  supposition  t.ut  the  facts  are  as  the 
-Masrisirate  seems  to  find  that  thev  are. 

A?ain  he  savs  :  - 

"The  aggression  appears  to  be  entirely  on 
'*  Pachoo  Baboo's  sivle,  and  the  evidence  now 
'•  heajd  also  induces  me  not  to  insist^  on  the 
"secuiity  from  Mohim  B.iboo. "  We  find  it 
exceedini'lvilifliculi  to  understand  how  the  Ma- 
gif^nue  satisfied  himself  with  this  reasoning. 
We  have  already  remarked  that  there  is  not 
on  the  record,  as  far  as  we  can  discover,  a 
particle  of  evidence  '.o  show  aggression  on 
the  part  of  Pachoo  Baboo  as  between  him 
and  his  co-sharers.  The  onlv  evidence  of 
any  a:tion  on  his  part  is  the  evidence  of  his 
gonduct  as  between  himself  and  the  ryols-- 
the  conduct  which  the  Magistrate,  at  the 
outset,  had  spoken  to. 

We  h.ivj  thus  far  assumed  that  the  deposi- 
tion made  by  the  ryot,  before  Pachoo  Baboo 
or  the  other  parties  accused  had  appeared 
in  the  matter  at  all,  was,  upon  the  case 
coming  on  for  hearing,  properly  laid  before 
Pachoo  and  other  persons,  and  that  Pachoo 
Baboo  had  the  apporlunity  of  meeting  it, 
or  asking  that  the  ryot  should  be  re-e^i- 
mined.     There   is,   however,   no  •statement 
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to  this  effect  upon  the  record ;  and  if 
opportunity  of  this  kind  was  not  t^iven  to 
the  accused  person,  we  think  that  ih3  pro- 
ceedings would  be  bad  even  on  that  account 
alone,  for  it  is  clearly  iLe  intention  of  the 
Legislature,  as  exprcsscd/in  the  Kxplanation 
I  of  Section  491,  that  no  adjudication  should 
be  coiH^  to  against  the*  person  concerned, 
excepting  upon  evidence  taken  either  in  his 
presence,  or  which  he  had  at  least  an  oppor- 
tunity of  knowing  and  rebutting. 

On  the  who'e,  for  ihc  reasons  which  have 
been  given,  we  think  that  this  order  is  bad 
in  law,  and  ought  to  be  set  aside.  The  sum 
of  Rs.  10,000,  that  has  been  paid  in  under 
this  order,  must  be  refunded. 


The  1st  December  1873. 

Prcseni  : 

1  he  Ilon'ble  J.  H.  Phear  and  (J.  (i.  Morris, 

Abetment. 

Committed  by  the  Magistrate,  and  tried  hv  the 
Sessims  y  ttdge  of  I ipperah,  on  a  eharge  of 
abetting  the  offence  of  murder. 

The  Queen 

versus 

Imamdi   Hhooyah,  Appellant, 

Mr,  R,  T.  Allan  and  Moonshee  Serajul  Islam 
for  the  Appellant. 

Baboo  y uggadannnd  Mookerjee  for  the 

Prosecution. 

'I  Kc  offence  (»f  abetment  by  instillation  (lr|u'nils  \\\,\a\ 
the  intcntit)n  of  the  person  who  aUct"*,  and  not  npon  the 
act  which  is  actually  done  by  the  person  whom  he  abet>. 

Phear,  J,  Whhout.  at  this  stage,  ex- 
pressing any  opinion  upon  the  facts  of  the 
case,  we  observe  that,  according  to  the  find- 
ing of  the  Judge,  the  prisoner  at  the  most 
instigated  his  followers  or  servants  to  inflioi 
hurt  or  grievous  hurt  upon  the  unfortunate 
deceased.  The  Judge  a])pears  to  say 
distinctly  that,  if  it  liad  not  been  for  the 
circumstance  that  Kaloo  had  already  been 
convicted  of  the  otlence  of  murder,  he 
should  not  have  found  thai  Imamdi  had 
abetted,  or  rather  intended  to  abet,  any  higher 
offeree  than  that  of  commiiting  grievous 
hurt.  The  fact  seems  40  be  that,  when 
J\Lungul  came  to  Imamdi's  boat,  and  laid  hold 
of  it,  excKiiming,  at  the  same  time,  "  Imamdi 


is  in  the  boat,  come  quick/'  Imamdi  called 
out  to  his  men,  **  Here  is  a  spy,  beat  him  f 
and  the  Judge  thinks  that  he  did  not  iotetkd 
by  these  words  or  by  his  actions  to  inbtigm. 

'^his  people  to  do  anything  more  at  the  rooS' 
than  inflict  grievous  hurt.  Now,  clearly  lia 
offence  of  abetment  by  insiigaiion  depends, 
upon  the  intention  cf  the  person  who  ahcl*. 

^ind  not  upon  the  act  which  is  ac  ually  done 
by  the  person  whom  he  abets. 

The  real  question  jn  this  caic  is,  what  va 
the  offence  which  Imamdi  committed— not 
what  was  the  offence  which  the  convicted 
man  Kaloo  committed.  Now,  if,  as  ihc  Ju;l« 
thinks.  Imamdi  onlv  instijyaled  his  servant 
to  drive  off  Mungul  by  force  (possibly  to 
prevenf  him  from  entering  into  the  boatL  it- 
is  [>ossible  that  this  conduct  on  the  part  (rf 
Imamdi  might  not  be  criminal,  even  ihoogb 
Kaloo  committed  murder.  If  he  was  merrir 
defending  his  own  boat  from  the  attack  ot 
intrusion  of  a  stranger,  i.e.,  a  person  bavii^ 
no  lawful  authority  to  invade  it,  he  wobU 
have  been  justified  in  law  in  using  reasoraWr 
sufllcient  force  in  reason  to  effect  that  object. 
Almost  everything,  then,  in  this  case  Iotm 
upon  the  question  whether  or  not  Munjral 
and  those  people  who  were  acting  with  bim, 
namely,  the  constables,  had  auiboriiy  tfi 
arrest  Imamdi,  and  for  thai  puqKsc.  if 
necessary,  to  break  into  his  boat,  and  appre- 
hend him  there.  But  unfoitunately  there  is 
no  evidence  whatever  on  the  record,  at 
present,  to  .^how  whether  Mungul  and  ibc 
constables  had  any  lawful  authority  to  uTfet 
Imamdi.  This  is  a  strange  omission  for 
the  prosecution  to  have  made  in  this  case 
but  it  is  one  which,  we  think,  we  ought,  ia 
the  interest  of  the  public,  to  give  them  an 
opportunity  of  supplying.  We  suppose  that ii 
is  within  the  power  of  the  prosecution  c\t:fl 
now  to  obtain  the  evidence  of  the  con^tablcs 
under  whose  direction  Mimgul  v.as  atting, 
or,  at  any  rate,  to  give  some  evidence  as  to 
whether  or  not  these  persons  had  a  warrant 
or  other  authority  in  law  to  arrest  imamdi. 
Vox  this  purpose,  we  direct  the  record  to  be 
sent  back.  Let  the  evidence  of  the  con- 
stables, or  such  other  persons  as  can  speak  10 
this  fact,  and  can  "produce  the  warrant  of 
arrest,  if  there  was  one,  be  taken  by  the 
Sessions  Court  in  the  presence  of  the  pn- 
soner,  and  Itt  the  prisoner  be  affordetl  an 
oi^portunity  of  rebutting  that  evidence,  if  w 
desires  to  do  so.  When  this  evidence  shall 
have  been  taken,  the  Court  will  certify  "  [^ 
this  Court  under  the  provisions  of  the  Cn- 
minal  Procedure  Code,  and  also  retam  the 
record  to  this  Court. 
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The  i8th  NoverabeT  1873. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges, 

l.betmeiit'—Puiiisbinent— Public    senrant—Civil 
Siirg:eon-*Act  XLV.  of  i860,  Sections  116^  161. 

Commiiitd  by  the  Magistrate,  and  tried  by  the* 
Sessions    Judge    of  Mymensinghy    ofi    a 
charge  0/  abetting  thi  taking  by  a  public 
strvant  0/ a  gratification  other  than  a  legal 
remuneration  in  respect  of  an  official  act. 

The  Queen 
^yersus 
Ramnath  Surma  Biswas,  Appellant, 

Baboo  Doorga  Mohun  Bass  for  Appellant. 

Where  the  accused  was  char^red,  under  S>ection  116, 
Penal  Code,  with  having  abetted  the  commission  of  an 
offence  punishable  under  Section  161  of  that  Code,  the 
person  abetted  having  been  a  Civil  Surgeon  of  a  sudder 
station,  it  was  held  that  the  enhanced  imprisonment  pre- 
scribed by  the  latter  part  of  Section  1 16  could  not  be 
awarded,  as  the  Civil  Surgeon  was  not  a  public  servant 
Within  the  words  of  the  Section,  "whose  duty  it  is 
to  prevent  the  commission  of  such  offence." 

Phear,  J. — We  think,  on  a  review  of  the 
evidence,  that  we  ought  not  10  disturb  the 
verdict  of  the  Sessions  Court.     But  we  are 
of  opinion  that  the  sentence  is   somewhat 
nnnecessarily  severe.    Indeed,  as  regards  one 
portion  of  it,  namely,  the  imprisonment,  it 
exceeds  the  limit  within  which  the  law  con- 
fines the  jurisdiction  of  the  Sessions  Court. 
Section  1 1 6  of  the  Penal  Code  says :  '*  Who- 
**  ever  abets  an  offence  punishable  with  im- 
•*prlsonment   shall,   if  that  offence  be  not 
"  committed  in  consequence  of  the  abetment, 
'*  and  no  express  provision  is  made  by  this 
"  Code  for  the  punishment  of  such  abetment, 
**  be  punished  with  imprisonment  of  any  de- 
"  scription  provided  for  that  offence,  for  a  term 
*' which   may  extend  to  one-fourth  part  of 
"  the  longest  term  provided  for  that  offence, 
**or  with  such  fine  as  is  provided   for  that 
"  offence,  or  with  both." 


» 


The  offence  which  the  prisoner  in  this  case 
is  convicted  of  having  abetted  is  the  offence 
specified  in  Section  i6i  of  the  Penal  Code; 
and  under  that  Section  the  limit  of  imprison- 
ment which  can  be  inflicted  for  the  original 
offence  is  three  years.  One-fourth  of  that 
term  is,  therefore,  nine  monilis — a  period  less 
than  twelve  months,  which  has  been  the  sen- 
tence passed  in  the  present  case. 

The  second-half  of  Section  1 16,  no  doubt, 
says :  **  And    if  the  abettor  or  the  person 
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;  ''  abetted  is  a  public  servant,  whose  duty  it  is 
"  to  prevent  the  commission  of  such  offence, 
^'  the  abettor  shall  be  punished  with  imprison- 
"ment  of  any  description  provided  for  that 

^"offence,  for  a  teum  which  may  extend  to 
"one-half  of  the  l(ingest  term  provided  for 
"  that  offence,  or  with  such  fine  as  is  provid- 
"ed  for  the  offence,*or  with  both."  ^ 

And  in  the  present  case,  it  is  true  that  the 
person  abetted  is  a  public  servant,  because 
he  is  the  Civil  Surgeon  of  Mymensingh 
Station ;  but  he  is  not  a  public  servant "  whose 
duty  it  is  to  prevent  the  commission  of  such 
offence."  His  duty  as  a  public  servant  is  to 
act  in  the  way  of  his  profession,  that  is^  the 
profession  of  a  medical  man.  I't  is  not  his 
duty  to  prevent  the  commission  of  the  parti- 
cular offence  of  bribing  any  further  than  it  is 
the  duty  of  every  good  citizen  to  do  what  he 
can  to  keep  people  about  him  honest,  and  to 
prevent  the  commission  of  any  offence  what- 
ever. Cases  might  be  readily  supposed  to 
which  this  latter  half  of  the  Section  would 
directly  apply;  for  instance,  it  is  the  duty  of 
a  custom-house  officer  to  prevent  fraud  upon 
the  revenue  in  the  way  of  smuggling ;  and, 
consequently,  abetting  him  in  the  commission 
of  such  a  fraud  would  be  abetting  the  com- 

'  mission  of  an  offence  by  a  public  servant, 
whose  duty  it  is  to  prevent  the  commission 
of  such  offence.  It  is  not,  however,  the 
special  duty  of  the  Civil  Surgeon  as  public 
servant  to  prevent  the  commission  of  the 
offence  of  bribing.  Therefore,  this  latter 
portion  of  the  Section  does  not  apply  to  the 
present  case,  and  the  punishment  which  is  to 
be  inflicted  must  be  measured  according  to  the 
provisions  of  the  first  part.  It  wasf  conse- 
quently, not  competent  to  the  Sessions  Court 
to  pass,  a  sentence  of  imprisonment  exceed- 
ing the  term  of  nine  months. 

On  the  whole,  we  are  of  opinion  that  even 
nine  months  would  be  unnecessary  in  the  pre- 
sent case ;  and  the  addition  of  a  fine  of 
Rs.  500,  which  is  a  very  large  sum,  indeed,  to  a 
person  in  the  position  of  the  accused,  is  quite 
beyond  the  requirements  of  justice.  The  case 
te  clearly  one  in  which  the  extreme  punish- 
ment allowed  by  law  is  not  needed.  No  bribe 
was  actually  offered.  The  prisoner  was,  at 
the  most,  only  feeling  his  way,  when  he  was 
very  properly  stopped  by  the  Civil  Surgeon. 
We  think  that  six  months'  rigorous  imprison- 
ment without  fine  is  sufficient  for  the  merits 
of  the  case.  Accordingly,  we  set  aside  the 
sentence  which  has  been  passed  by  the  ^ 
Sessions  Court,  smd  in  lieu  thereof  direct 
that  the  prisoner  do  undergo  six  mont^is' 
rigorous  imprisonment.  > 
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Gour  Benode  Dutt  and  another,  Peiititmm, 


The  I8t  December  1873.  The  4th  December  1873. 

Present :  o         . 

Present : 

The  Hon'ble  W.  Markby  and  E.  (}.  Birch, 

Judges^  •  The  Hon'ble  W.  Markby  and  K.  G.  Birch. 

Obstniction-^Nuisance— /ct  X.  of  1873,  Sec-  7»^^«- 

tions  521,  fia6. 

V  Frftudalent  tnutsfer  ©f  propertj— Act  XLV.  tf 

Reference  to  the  High  Courts  under  Section  ^  i860,  Section  424. 

2g6  0/  the  Code  of  Criminal  Procedure^  by 

the  Officiating  Sessions  yudge  of  Barker-  (Miscellaneous  Case.) 

gt^nge, 

Kashi  Chunder  Chuckerbutty 

versus  Mr,    T.    D.    Ingram    and    Baboos  Pur» 
Yar  Mahomed.  Chunder     Mookerjee     and      Sham    LaH 

Mitter  for  Petitioners. 

Siection  526,  Code  of  Cnmioal  Procedure,  does  not 

Vf^^  !L.^fT«i?!n  ^L^\^^  ,t?^  """^  ^I'Tu  """^^        I'he  offence  whicK  Section  424  of  the  Penal  Codec»» 

illv  3.M  wWh  .vUr;n^^^^^^^  ^^^^^  **!  """l"  templates  is  such  a  concealment  or  removal  of  p»pe>tr 

K^l^n^^J^i^.y;!^*  Sk.*  -cf  Hl^     ^^^  Magistrate  ^^^^y,^  pU^c  where  the  property  Is  depositeTiTci 

^^  f»f.^nLfrn^^U„*       ^*  *'  ^    ^  '*°"''  '"  '^^  '^^''^  ""^  be  considered  fraudulent,  whrther  the  i^WxtS^mUk 

any  future  obstruction.  ^^  j,^  practised  on  creditors  or  partners. 

Reference. — In  this  case,  it  appears  to  me       Case  in  15  w.  R.,  Cri  ,  51,  dtstingmdted. 
that  the  final  order  of  the  Deputy  Magistrate 

was  illegal,  and  that  it  ought  to  be  set  aside  Markby,  /.— Thk  prisoners  in  this  case 
as  such.  In  consequence  of  a  complaint  have  been  convicted  of  dishonesUy  removifif 
that  a  certain  khal  used  as  a  thoroughfare  certain  account-books  under  Section  424  rf 
for  boats  had  been  obstructed,  the  Deputy  the  Indian  Penal  Code.  It  appears  liut  the 
Magistrate  issued  an  order  under  Section  books  in  question  were  books  of  account 
521,  Code  of  Criminal  Procedure.  The  belonging  to  a  partnership,  and  I  will  assomt 
opposite  party  appeared  to  show  cause  for  the  purposes  of  this  case,  that  the  Mags- 
against  it,  and  claimed  a  Jur}-.  The  Jury  trate  has  found  that  the  prisoner  Gour  Benzie 
was  appointed,  and  reported  that  the  alleged  Dutt  was  a  partner  in  the  business,  uuL 
obstructions  no  longer  existed,  and  that  the  therefore,  as  a  partner,  the  books  will  be  the 
khal,  if  kept  open,  and  if  the  sides  were  raised,  property  of  himself  jointly  with  his  co-part- 
would  be  of  great  advantage  to  the  neigh-  ners.  The  books  were  kept  at  the  head-qmr- 
bouring  villages.  The  Deputy  Magistrate  ters  of  the  firm  at  Cutwa,  and  were  removed 
then,  injtead  of  enforcing  the  original  order,  by  the  prisoners  at  night.  There  had  been 
which  was  what  he  might  have  done  if  the  some  disputes  between  the  members  of  the 
Jury  had  declared  it  reasonable,  issued  under  firm,  and,  upon  the  removal  of  the  books  bci^ 
Section  526  an  entirely  fresh  order  to  pve-  made  the  subject  of  a  charge  against  the 
vent  future  obstructions,  and  to  authorize  prisoners,  they  denied  having  removed  the 
any  party  Interested  to  raise  the  banks  of '  books,  and  said  that  it  was  a  false  charge  got 
the  khal.     It  seems  to  me  that  this  order  up  against  them. 

was  not  warranted  by  law,  as  it  is  not  one        xr  .     j  j  i_  ^  t.     *k 

coming  under  Section  521,  and  which  only       .^^'^'  »^  '^  contended  before  us  that  the 

could  be  enforced  under  Section  526.  prisoner  Gour  Benode  Dutt,  as  being  a  part- 

^,  r  ^    TT-  1.  r^  ^^^  *"  '"^  concern,  and  havmg,  therefore,  a 

Judgment  of  the  High  Court.  , ,  right  to  the  custody  of  these  books,  could  noc 

Markby,  J. — This  order  is  one  which  the  be  guilty  of  the  offence  under  Section  4»4* 

Deputy  Magistrate  had  no  power  to  make.  It  is  urged  that  Sectien  424  belongs  to  a  class 

Section  5a6  does  not  enable  the  Magistrate  of  offences  which  comprise  concealment  or 

to  make  any  orders  except  such  as  are  men>  removal  of  property  so  as  to  defraud  credi- 

tioned  in  Section  511 ;  and,  under  Section  tors;  and,  further,  that  a  person  could  ootbe 

521,    the   Magistrate    can   only    deal    with  guilty,    criminally    speaking,    of   removing 

existing  obstructions  ;  whereas  it  has  been  propeity  of  which  he  himself  is  the  owner. 

foui^d  in  this  case  that  no  obstruction  exists.  Now,  it  is  not  necessary  for  uls  to  enter  into 

The  Magistrate  has  no  pOA'er  to  direct  what  the  question  whether  or  no  a  partner  woold 

18  wto  be  done  in  the  case  of  any  future  have  a  right  of  removing  books  of  the  firm 

obstructioH.  from  their  proper  place  of  custody,  namely, 
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he  place  trbere  the  basiness  is  usually  carried 
m.      Assuming  that  he  has  such  a  right,  still 
t  appears  to  us  that  the  case  falls  within 
Section  424.     It  is  found  that  the  object  of  | 
^moval  was  to  defraud  his  co-partners ;  and|j 
here  is  nothing  in  Section  424  which  would! 
astify  us  in  limiting  it,  as  we  are  asked  to  do, 
p  offences  in  respect  of  creditors  onl}'.    The 
beading:  of  that  Chapter  is  perfectly  gene- 
ral— *"  Of  fraudulent  deeds  and  dispof^ition^ 
r>f  property/'  and  the  words  of  the  Section 
ftre  also  perfectly  general.    There  is  no  reason 
why  a  man  should   not  be  criminally  punish- 
ed  for  defrauding  his  partner  just  as  he  would 
be   criminaUy  punished  for  defrauding  his 
creditors,  nor  is  there  any  reason  why  a  man 
should  not  fraudulently  remove  the  property 
of    a    partnership   just  as  he   may   fraudu- 
lently   remove  the  property  which  belongs 
to  himself.     There  may  not  have  been  that 
particular  sort  of  removal  which  is  neces- 
sar}-     to    constitute     theft;     but    what    we 
are     considering   is   not   whether    the    pri- 
soners   are    guilty    of    theft,    but    whether 
fbey     are     guilty     of    an     offence     under 
this    Section;  and   the   offence   which  this 
Section  contemplates  is  such  a  removal  or  con- 
cealment of  property,   in  other  words,  such 
ft  change  of  the  place  in  which  the  property 
h  deposited,  as  can  be  considered  fraudulent.  , 
That  having  been  found  to  be  the  case,  I  see 
no  reason  in  point  of  law  why  this  conviction 
should  not  stand. 

%Ir.  Ingram  is  also  desirous  to  go  into  the 
facts  of  the  case.  I  think  it  would  be  con- 
trary to  the  practice  of  this  Court,  when  the 
facts  have  been  twice  investigated  and  found 
against  the  prisoners,  that  they  should  be 
again  re-considered  here.  Assuming  the 
facts  found  to  be  correct,  I  think  that  the  pri- 
soners are  rightly  convicted. 

I  wish  to  add  that,  in  our  opinion,  the  case 
which  has  been  referred  to  in  the  15th 
Weekly  Reporter,  Criminal  Rulings,  page  51, 
is  quite  distinguishable  from  the  present  one. 
The  observations  of  the  Chief  Justice  in  that 
case,  we  think,  were  only  intended  to  apply 
to  the  facts  of  that  case,  and  the  charge  then 
under  consideration.  That  was  not  a  charge 
under  Section  424,  nor  Vas  there  any  allusion 
to  that  Section,  but  the  charge  was  one  of 
theft  under  Section  375  ;  and  the  Chief  Justice 
only  says  that,  if  any  offence  had  been  com- 
mitted at  all,  it  certainly  was  not  theft. 

The  case  will,  therefore, '  go  back  to  the 
Magistrate  of  the  District,  who  will  give 
necessary  orders  for  carrying  out  the  sentence 
passed  upon  the  prisoners. 


The  4th  December  1873. 

Present :  • 

The  Hon'ble  W.  JMarkby  and  E.  G.  Birch, 

Judges, 

Abetment— Head-coUtable^-Act  XLV.  of  iM#» 

Section  107. 

Committed  by  the  Magistrate,  an^iried  by 
the  Sessions  Judge  of  B acker gun^e,  on  a 
charge  of  abetment  of  the  offence  of 
causing  hurt  for  the  purpose  of  extorting 
confession. 

The  Queen 

verMis 

Kali  Churn  Gangooly,  Appetlant, 

Baboo  Aushootosh  Dhur  for  Appellant. 

Where  a  head-consUble,  who  knew  that  certain 
persons  were  likely  to  be  tortured  for  the  purpose  of 
extortinfr  confession,  purposely  kept  out  of  the  way,  it 
was  heldWi^X.  he  was  g'uilty  of  abetment  nnder  the  words 
of  Section  107  of  the  Penal  Code,  ex  pi.  2. 

Martiby,  J. — In  this  case,  the  substance  of 
what  the  Judge  has  found  is,  we  think, 
expressed  in  these  words  of  the  judgment: 
'*That,  by  keeping  out  of  the  way,  the 
prisoner,  who  was  the  head-constable  or 
chief  police-officer  at  present,  enabled  the 
other  police-officers  to  do  what  they  did, 
and  that  he  (that  is,  this  prisoner)  knew  that, 
while  he  was  out  of  the  way,  steps  would  be 
taken  towards  detection  of  the  crime,  which 
he  would  not  countenance  by  his  presence, 
and  which  his  presence  would  have  prevent- 
ed." Then,  in  the  subsequent  part  of  the 
judgment,  the  Judge  says :  ^'  I  cannibt  possi- 
bly acquit  Gangooly,  that  is,  the  prisoner,  of 
ki)pwing  that,  by  keeping  out  of  the  way,  he 
was  giving  an  opportunity  for  violence  to  be 
had  recourse  to  which  would  probably  be 
availed  of.  His  omitting  to  be  present  with 
the  sufferers,  or  to  keep  them  under  his  eye, 
gave  the  police  the  opportunity  for  violence ; 
the  infliction  of  violence  was  the  conse- 
quence, and  he  knew  what  would  be  the 
probable  consequence  of  his  keeping  out  of 
the  way."  Now,  the  Judge  and  the  assess- 
ors having  come  to  that  conclusion,  the 
only  question  for  us  is  whether  the  prisoner 
comes  within  the  words  of  Section  107,  which 
define  abetment.  That  Section  says  that, 
"  Whoever  intentionally  aids,  by  any  act  or 
illes^l  omission,  the  doing  of  an  offence,  is 
said  to  abet  the  doing  of  that  offence  ;"^and  \ 
the  Explanation  »  says:  "Whoever,  either 
prior  to,  or  at  the  time  of,  the  commissioiwof 
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an  act,  does  anything  in  order  to  facilitate 
the  comnjission  of  that  act,  and  thereby 
facilitates  the  commission  thereof,  is  said  to 
aid  the  doing  of  that  act.'  It  seems  to  us 
that  the  finding  of  the  Judge  clearly  brings 
this  prisoner  within  either  of  these  Clauses. 
He  certainly  omitted  tcf  do  that  which  he 
was  bound  to  do.  It  was  illegal  in  him, 
knowing^  that  an  offence  of  this  kind  was 
about  to  be  committed,  to  go  away  in  order 
that  that  crime  should  be  committed.  lie 
also,  as  it  is  directly  found,  by  withdrawing 
from  the  spot,  did  that  which  facilitated  the 
commission  of  this  oflfence.  Therefore,  his 
conduct  clearly  comes  within  the  exact 
words  of  both  these  portions  of  that  Section. 
The  appeal  is  rejected.  Having  read  the 
judgment  of  the  Judge,  and  having  had  the 
facts  fully  before  us,  we  think  that  the 
appeals  of  the  other  prisoners  (Raj  Mohun 
Singh,  Hurry  Chum  Singh,  and  Kurimoodee), 
who  have  not  appeared  by  Counsel,  must 
also  be  rejected. 


Under  the  old  law,  as  well  as  aad^  ik 
PIvidence  Act  (Section  33),  depositions  of « 
absent  witness  are  only  admissible  when  lie 
prisoner  has  had  the  right  and  the  oppor- 
)  tunitv  to  cross-examine. 

\Vc  may  also  obsene  that,  even  had  Sec- 
tion 327  applied,  it  would  have  been  necessaiy 
to  establish  that,  when  the  former  deposition 
,was  taken,  the  accused  had  abscixided,  and, 
after  due  pursuit,  could  not  be  arrested:  a 
'  point  to  which  the  attention  of  the  Cooa 
'  does  not  appear  to  have  been  directed. 

Excluding,  therefore,  as  we  are  boniid  to 
'  do,  the  deposition  of  Budhoo,  we  are  not 
!  satisfied  that  the  remaining  evidence  is 
'  sufficient  to  support  a  conviction. 

We,  therefore,  reverse  the  finding  of  the 
I  Sessions  Judge,  and  direct  that  the  prisoner 
;  be  acquitted  and  released. 


The  5th  December  1873. 
Present : 


The  15th  December  1S73. 

Preseni  : 

The  Hon'ble  W.  Markby  and  E.  G.  Bird, 

Judges, 


The  Hon'ble  W.  Markby  and  K.  (;,  Birch,  ,  ^'^'''^^^f^St^^^!^^^^^'^-'^ 

y^^„^^  X.  of  1872,  Sections  222,  224,  22$- 

fc.  ..  ,,,..  f.  ...  -   .  :  Refertnce  io  the  His'h  Court,  under  Stctm 

Evidence— Witness— Cross-exAtnination— Act        ^   ^     r  sl     r^  j      r  r»  -    -     r  n      3  ^ 

I.  of  1872,  Section 33-Act  X.  of  1872,  Section  '      f ^^  ,''>^o  ^.  ^^L  %   ^To,    .   rf^'^"^' 
327,  oy  the  Sessions  judge  of  Shahabad, 

Committed  hy  the  Magistrate^  and  tried  by  ' 
the  Sessions  Judge  of  BhaugulporCy  on  a 
charge  o/dacoity, 

•  The  Queen 

versus  , 

Ktwarec  Dliaree,  Appellant,  % 

Section  ;^2f  of  the  new  Code  of  Criminal  Procedure,  1 
which  permits  the  depositions  of  a  witness  to  be  taken  ' 
in  the  absence  of  an  accused  person  who  has  absconded, 
does  not  apply  to  a  deposition  taken  before  the  new  Code 
was  passed. 

Under  Section  33  of  the  Evidence  Act,  depositions  of 
an  absent  witness  are  only  admissible  when  tne  prisoner 
has  had  the  ri^ht  and  the  opportunity  to  cross-examine.  | 

Where  Section  327  does  apply,  it  should  be  shown  that,« 
when  the  former  deposition  was  taken,  the  accused  had 
absconded,  and,  after  due  pursuit,  could  not  be  arrested. 

Martiby,  J, — The  depositions  of  the  de- 
ceased witness  Budlioo  have  been  admitted 
in  the  Sessions  Court,  apparently,  under  the  ' 
provisions  of  Section    327  of  the   Code  of 
Criminal  Procedure  (X.  of  1872).     But  we 
are  of  opinion  that  that  Section  does  not 
^applj*  to  depositions  taken  before  the  new  i 
Code  was  passed,  when  the  special  power  ' 
coifferred   by   that   Section   did   not  exist. 


The  Queen 

versus 

Bebheki  Pathak,  Petitioner, 

A  Bench  of  Magistrates,  whether  emoowered  umfcr 
Section  224  or  225,  cannot  try  a  case  of  breach  «rf  the 
peace  or  any  offence  except  those  mentioned  io  Scctioes 
222  and  225,  Code  of  Criminal  Procedure. 

Reference. — This  is  an  application,  under 
Section  296,  Criminal  Procedure  Code,  from 
the  order  of  Mr.  A.  H.  Haggard,  Magistrate 
of  the  Buxar  Division  of  the  District  of 
Shahabad,  sitting  with  a  Bench  of  Magis- 
trates. 

The  Bench  has  found  the  petitioner  guilty 
of  being  "  likely  to  break  the  peace,"  and 
has  passed  the  fol lowing  order  :  **  Defendant 
bound  over  to  keep  the  peace  for  six  mcmlhs 
in  a  bond  of  Rs.  250  under  Section  ^^1^ 
Code  of  Criminal  Procedure."  This  order 
is  evidently  illegal.  The  trial  on  this  cbar^ 
is  not  cognizable' by  a  Bench  of  Magistrates, 
and  therefore  cannot  come  before  them. 

Though  the  offence  can  be  summari/ftn^d 
by  \  Plagistrate  of  a  District,  still  in  these 
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jHOceedings    there  is  no  summary  of    the 
(evidence  at  all,  nor  have  the  proceedings  been 
-conducted,  as  would  be  necessary  under  a 
trial  for  the  offence  charged. 

Thus,  the  whole  proceedings,  being  illegal 
and  irregular,  should  be  quashed,  and  the 
.Magistrate  be  directed  to  re-try  the  case 
.according  to  law. 

Judgment  0/  the  High  Court.  « 

Birch,  y.— A  Bench  of  Magistrates, 
whether  empowered  under  Section  224  or 
225.  cannot  try  any  offence  except  those 
mentioned  in  Sections  22*2  and  225,  Criminal 
Procedure  Code. 

An  order  to  give  security  to  keep  the  peace 
must  be  passed  by  the  Magistrate  alone  after 
he  has  adjudicated  upon  evidence  before  him. 
The  proceedings  sent  up  must  be  quashed  as 
illegal,  and  the  Magistrate  can  exercise  his 
discretion  in  instituting  a  fresh  enquiry. 


The  i5lh  December  1873. 

Present : 

The  Ilonble  W.  Markby.  and^E.  G.  Birch, 

Judges, 

Prosecutor — ^Convicted  person— Adultery — 
High  Court — Evidence— Trial. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Officiating  Sessions  Judge  of 
Hooghly^  on  a  charge  of  adultery. 

The  Queen 

versus 

Madhub  Chunder  Giri  Mohunt,  Appellant. 

Messrs,    W.  Jackson  and  G,  H,  P.  Evans 
for  the  Appellant. 

Baboo  J uggadanund  Afookerjee,  Junior  Go- 
vernment Pleader,  for  the  Crown. 

Mr,   W,  C.  Bonnerjee^  for  Nobin  Chunder 

Banerjee. 

There  is  no  rule,  that  a  convicted  person  cannot  insti- 
tute criminal  proceedings. 

In  a  case  of  adultery,  sexual  intercourse  must  be 
proved;  the  sexual  intercoufte  required  for  adultery  be- 
ing- tlie  same  identical  thing  as  tne  sexual  intercourse 
required  for  rape. 

It  is  not  necessary  that  there  should  be  direct  evi- 
dence of  an  act  of  adultery,  nor  that  the  adulterer 
should  know  whose  wife  the  woman  is,  provided  he  knew 
she  was  a  married  woman. 

The  Higrli  Court  declined,  on  appeal,  to  receive  evi- 
dence which  was  available  at  the  trial  below,  when  the 
pnsoncr  deliberately  elected  not  to  give  evidence  in 
reply  to  the  case  made  against  him. 
.  Per  Markby,  J,—\i  is  not  the  duty  of  the  High  Court, 
in  appeal,  to  try  a  prisoner  de  novo  upon  the  recorded 


depositions  ;  the.  Court  is  bound,  in  forming  its  conclu- 
sions as  to  the  credibility  of  the  witnesses,  to  attach  great 
weight  to  the  opinion  which  the  Judge  wfco  heard  them 
has  expressed  upon  that  matter, 

Markbv,  J, — In  this  case,  the  prisoner  is 
charged,  under  Section  497  of  the  Indian 
Penal  Code,  with  paving  committed  adultery 
with  one  Elokeshi,  the  wife  of  Nobin 
Chunder  Banerjee.  ^ 

Nobin  Chunder  Banerjee  is  now  under 
sentence  of  transportation  for  life  for  having 
killed  his  wife,  Elokeshi,  on  account  of  her 
infidelity. 

The  Sessions  Judge  has  convicted  the 
prisoner,  and  sentenced  him  to  three  years' 
rigorous  imprisonment  and  a  fine  of  Rs.  2,000. 
One  assessor  concurs  in  this  verdict,  and 
the  other  does  not. 

The  case  is  one  of  considerable  public 
importance  on  account  of  the  position  of  the 
prisoner,  who  is  the  Mohunt  of  Tarokeshur, 
said  to  be  one  of  the  holiest  and  wealthiest 
shrines  in  this  part  of  India.  The  person 
with  whom  he  is  charged  to  have  committed 
adulterv  was  a  Brahmin  woman,  married  to  a 
husband  of  the  same  rank  as  herself. 

The  case  comes  before  us  on  appeal,  and 
I  will  first  dispose  of  one  or  two  points  of 
law  which  have  been  raised  in  the  prisoner's 
favor. 

It  is  contended  that  Nobin  Chunder 
Banerjee,  being  a  convicted  person,  cannot 
prosecute.  This  argument  is  founded  on  the 
rule  which  prevails,  or  did  prevail,  in  England, 
that  certain  infamous  persons  could  not 
become  prosecutors.  But  though  the  Crimi- 
nal Procedure  Code  speaks  of  a  j^osecutor 
in  some  cases,  there  is  no  prosecutor  on  z, 
criminal  trial  in  this  country  in  the  English 
s^se.  The  prosecutor  in  England  is  the 
person  who  prefers  the  bill  of  indictment 
before  the  Grand  Jury,  and  generally,  with- 
out his  appearance,  no  bill  can  be  found.  But 
the  prosecutor  in  India  is  merely  the  person, 
who,  by  making  a  complaint,  and  by  giving 
information,  institutes  the  proceedings  over 
I  which,  as  a  general  rule,  he  has  subsequently 
no  control,  and  in  which  his  concurrence  is 
in  no  way  necessary.  Whether  or  no  the 
husband,  who  has  instituted  proceedings  in 
adultery,  has  any  control  over  them  subse- 
quently by  reason  of  the  provisions  of 
Section  478  of  the  Code  of  Procedure,  is  to 
my  mind  a  matter  of  very  serious  doubt; 
but  it  is  not  necessary  to  consider  it  in  this 
case,  because  th^re  never  was  any  rule,  as' 
far  as  1  am  aware,  that  a  convicted  pet^on 
could  not  institute  criminal  proceedings ;  and 
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that  is  all  that,  in  a  case  of  adultery,  the  {  heard  the  questions  put  to  them  :  and  tri^t 
husband  is/equired  to  do.  '  also  beard  their  answers  given  in  their  ow^" 

Next,  it  is  contended  that  the  husband,  language.  A  mere  record  in  another  laogiq|B| 
after  he  became  aware  of  his  wife's  mibcon-  and  in  a  narrative  form  is  but  a  very  im{Kr- 
diict,  condoned  the  offence,  and  was  thereby  ^ect  representation  of  what  passes  betwcoi 
incapacitated  from  instituting  these  proceed- ;  a  witness  and  Counsel,  more  especially  it 
ings.  Ko  authority  has  Seen  cited  for  this  cross-examination.  For  these  reasons,  A 
conlentiDn,  nor  do  I  knoiv.  of  any  principle  j  Courts  of  appeal,  whether  civil  or  cnmiial, 
on  whicWt  could  be  based.  do  rely  very  much  on  the  opinion  formed  by 

Another  objection  was  taken  that  such  ttie  Court  of  original  jurisdiction,  and.  io 
sexual  intercourse  as  is  necessary  to  adultery  :  this  case,  I  intend  to  adopt  that  principb. 
was  not  established.  I  shall  consider  here-  Of  course,  we  must  fatisfy  onr  own  min<b 
after  the  general  effect  of  the  evidence,  and  •  of  the  guilt  of  the  prisoner;  otherwise  we 
what  it  establishes.  What  the  law  in  terms  '  must  acquit  him.  Bat  we  are  at  liberty,  um^ 
requires  is  that  sexual  intercourse  shall  be  i  in  my  opinion,  we  are  bound,  in  forming oor 
proved ;  and  the  sexual  intercourse  required  I  conclusion  as  to  the  credibility  of  the  vii- 
for  adultery  is,  in  my  opinion,  the  same  nesses,  to  attach  great  weight  to  the  opinion 
identical  thing  as  the  sexi^al  intercourse  j  which  the  Judge  who  heard  them  has 
reouired  for  rape.  expressed  upon  that  matter. 

Lastly,  it  was  said  that  evidence  had  been  ,  The  offence  of  adulter}'  is  defined  by  tic 
improperly  rejected.  The  evidence  which  Code  as  having  sexual  intercourse  wiih  t 
the  Judge  was  asked  to  receive  was  an  '  person  whom  the  adulterer  knows,  or  has rea- 
account  of  what  a  person  named  Mohesh  son  to  believe,  to  be  a  married  woman.  Thot 
Hharatce  had  stated  as  to  the  custom  of ,  can  be  no  doubt  that  Klokeshi  was  a  married 
females,  visiting  shrines  of  this  description,  woman,  and  the  two  questions  to  be  consi- 
The  witness  appears  to  have  absconded,  and  ,  dered  are  whether  the  prisoner  had  sexual 
could  not  be  produced  at  the  trial,  and  the  intercourse  with  her,  and  wheiher  he  knew, 
evidence  was  tendered  under  Clause  4  of  or  had  reason  to  believe,  that  she  was  mar- 
Section  32  of  the  new  Evidence  Act.     The    ried. 

Judge,  in  my  opinion,  has  rightly  rejected  it;  The  evidence  which  goes  to  establish  llic 
and  I  may  also  add  that,  even  if  admissible,  it  sexual  intercourse  Is  that  of  Cropeeoalh 
would,  in  my  opinion,  be  absolutely  worthless.  I  Singh    Roy,    Ramessur   Pattro,    and  ()oraa 

Mr.  Jackson  has  also,  in  this  appeal,  \  Churn.  Gopeenath  Roy  was,  until  this  case 
tendered  evidence  on  behalf  of  the  prisoner,  ;  arose,  a  servant  of  the  Mohunt.  He  states 
hut  wc  declined  to  receive  it.  The  evidence  I  that  he  has  frequently  seen  Klokeshi  at  the 
tendered  was  available  at  the  trial,  when  the  j  Mohunt's  private  residence,  which  is  at  a 
prisoner  deliberately  elected  not  to  give  any  ■  short  distance  from  the  temple,  at  g  and  10 
evidenc^in  reply  to  the  case  made  against  o  clock  at  night,  and  also  coming  away  from 
him.  I  think  he  must  abide  by  that  elec-  the  house  in  the  morning;  that  these  n^ 
tion.  were  at  intervals  of  three  or  four  days,  and 

I  now  come  to  the  more  important  part  «f '  lasted  for  about  a  year,  being  continued  up 
the  case,  namely,  the  consideration  of  the  |  to  the  month  of  Jcyt  last,  which  is  the  month 
evidence  by   which  the   prisoner's  guilt  is    in  which  Klokeshi  was  killed  by  her  husband, 
sought  to  be  established.     There  can  be  no    He  says  he  saw  the  Mohunt  alone  with  Klo- 
doubt  whatever  that,  upon  this  appeal,  the  whole  :  keshi  in  his  sleej)ing  apartment,  at  the  bath- 
facts  are  open  to  us :  but,  inasmuch  as  there    ing  ghat,  and  at  the  top  of  the  house ;  that 
has  been  some  argument  at  the  Bar  as  to  '  she  was  a  modest-looking  woman,  14  or  15 
what  the  duty  of  the  Court  is  in  dealing^ years  of  age,  and  wore  a  bordered  sharee, 
with  such  an  appeal,  1  wish  to  state  that,  in  |  bracelets  on  her  arms,  and  anklets  on  her 
my  opinion,  it  is  not  the  duty  of  the  AppeU  !  feet;  that  she  had  a  jed  mark  on  bcr  fore- 
late  Court  to  try  the  prisoner  de  novo  upon  !  head,  and  her  hair  was  tied.     He  had  stcn 
the  recorded  depositions.     I  consider  that,  j  Klokeshi  come  accompanied  by  her  younger 
in  dealing  with  the  question  of  credibility  j  sister  Muktakeshi  and  a  servant  named  Tdi- 
of  oral  testimony  (which  in  this,  as  in  almost    bo ;  be  had  seen  the  three   go  up  to  the 
every  other  criminal  case,  is  the  really  im-    house;  the  former  go  in,  and  the  two  others 
portant    question    to    be    determined),    we    go  away, 
nought  to  place  very  great  reliance  on   the  '      Ramessur    Pattro    says    that,   in   Bfsacjt 
opinion  of  the  Judge  who  6ad  the  witnesses  '  (April  last),  he  went  to  the  Mohunt,  who h 
before  hin^  who  saw  their  demeanour ;  who  '  in  the  habit  of  lending  money,  to  borww 
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1 6,  to  pay  bis  rent;  that  he  went  to 
be  Mohunt's  private  residence  in  company 
iriih  Chand  Mohun,  the  Mohunt's  jemadar, 
d  tbat,  as  he  was  standing  at  the  top  of 
stairs  outside  the  room  in  which  the^ 
ohunt  was,  he  saw  through  the  open  door 
Elokeshi  sitting  on  the  bed,  and  talking  with 
the  Mohunt ;  that  she  was  about  a  cubit  dis- 
tant from  the  Mohunt,  and  there  was  no  on» 
efae  in  the  room;  the  Mohunt  gave  her  a 
ftlap  on  the  back,  whereupon  she  ran  into 
another  room  out  of  his  sight.  The  room 
in  which  they  were  sitting  was  not  a  bed- 
Toonn*  but  a  sort  of  large  ante- room,  out  of 
which  several  rooms  opened ;  amongst  others, 
the  Mohunt's  bed-room. 

Ooma  Churn  says  that,  on  Sunday,  the  7ih 
or  8th  Bysack  (meaning,  probably,  Sunday. 
the  2oth  of  April,  which  corresponds  with 
the  9th  of  Bysack  Bengalee,  and  8th  of  Bysack 
Fuslee),  he  saw  Elokeshi  at  Tarokeshur 
at  the  Mohunt's  cow-house  with  Telibo  at 
about  4  or  5  o'clock  in  the  evening ;  that  he 
sX>oke  to  her,  and  that  she  said  she  was 
going  to  the  festival.  She  then  went  in  at 
the  private  door  at  the  west  of  the  Mohunt's  ' 
private  house  with  Telibo. 

The  first  consideration  upon  this  evidence  t 
IS  its  credibility.     The  first  assessor  does  not  i 
believe  that  Elokeshi  was  at  the  Mohunt's  | 
house  at  all,  evidently,  therefore,  disbelieving  ' 
all  three  witnesses.     The  second  assessor  is  | 
satisfied  that  Elokeshi  was  at  the  ^lohunt's 
house  for  an  immoral  purpose,  and  that  with  \ 
the  Mohunt ;  and  this  assessor  has,  therefore,  j 
accepted  some,  if  not  ill,  of  this  evidence,  j 
The  Sessions  Judge  has  accepted  the  whole  | 
of  this  evidence  as  substantially  true.     He  i 
says  as  to  the  most  important  witness  of  all, 
Gopeenaih  Roy  :  "I  have  very  carefully  con- 
"  sidered  the  evidence  of  this  the  most  male- 
*•  rial    witness  in  the  case,   and  have  duly 
"weighed  the  arguments  urged  against  his 
"  credibility  by  the  learned  Counsel  for  the 
"defence,   and   the   conclusion  at  which  I 
"  arrive  is  that  the  testimony  of  Gopeenath,  as 
"given  before  this  Court,  is  to  be  believed; 
"and  I  do  believe  it."  -The  very   serious 
objection  to  Gopeenaih  Roy's  evidence  is,  that 
on  one  out  of  the  several  occasions  on  which 
he  was  examined  he   wholly  withdrew   his 
statements.      That      withdrawal     he      now 
explains  by  stating  that  he  acted  under  the 
persuasion  of  the  Mohunt  and  his  depend- 
ants, and  he  tries  to  excuse  himself  by  say- 
ing that  he  was  drugged,  and  did  not  know 
what  he  was  saying  when  he  <vas  examined 
on  that  obcasion.    There  cannot  be  a  doubt 
that  the  evidence  of  such  a  witness  must  be 


looked  upon  with  very  great  suspicion,  and 
that,  to  support  a  conviction,  it  cJUght  to  be 
corroborated. 

Now,  it  appears  to  me  that  this  evidence  is 
so  corroborated.  I  can  see  no  substantial 
reason  whatever  f()r  not  accepting  the  evi- 
dence of  Ramessur  Pattro,  and  he  describes 
a  scene  which  appears  to  me  to  co^espond 
entirely  with  the  evidence  of  Uopeenath 
Roy.  What  Ramessur  Pattro  describes,  I 
think,  is  just  what  would  be  likely  to  occur 
between  a  man  in  the  Mohunt's  position  and 
a  woman  who  was  a  habitual  visitor  to  the 
house,  and  not  what  would  be  likely  to  have 
occurred  had  this  been  the  woman's  first  and 
only  visit.  If,  therefore,  this  evidence  be 
accepted,  it  seems  to  me  to  corroborate 
generally  the  evidence  of  Gopeenath.-  And, 
besides  that,  there  is  nothing  directly  to 
i'mpeach  the  credibility  of  this  witness,  the 
story  itself  is  sufficiently  precise  in  time  and 
circumstance  to  render  it  exceedingly  dan- 
gerous to  the  witness  to  have  stated  it,  if  it  is 
not  true.  It  is  a  story  capable  of  being  con- 
tradicted in  several  particulars,  and  especially 
it  is  capable  of  being  contradicted  by  one  at 
least  of  the  Mohunt's  own  servants. 

The  evidence  of  Ooma  Churn  ought,  as  it 
appears  to  me,  also  to  be  accepted,  and  though 
it  does  not  go  near  so  far  as  that  of  the  two 
other  witnesses,  it  does,  at  any  rate,  establish 
that  Elokeshi  did  visit  the  house  of  the 
Mohunt  under  circumstances  calculated  to 
excite  very  strong  suspicion.  A  Mohunt 
has  no  zenana,  and  ought  to  have  no  inter- 
course with  women  whatsoever. 

But  it  is  said  that,  for  the  very  reason  that 
the  prisoner  is  a  Mohunt,  his  conduA  is  to  be 
more  favorably  construed;  that  that  which 
would  be  inadmissible  in  the  case  of  any 
oitier  person  is  admissible  for  him ;  and  that 
women  can  and  do  approach  him,  even 
in  his  private  apartments,  for  the  purpose 
of  making  obeisance  to  him.  In  my  opinion, 
there  is  nothing  in  the  evidence  which 
countenances  such  a  statement.  I  should 
be  loath  to  believe  that  there  existed  so 
■much  laxity  in  the  Hindoo  community  with- 
out very  clear  testimony;  and  here  the  tes- 
timony is,  in  my  opinion,  the  other  way. 
The  Sessions  Judge  has  said  that  it  may 
readily  be  conceded  to  the  defence  that 
women  do  go,  as  a  matter  of  fact,  to  the 
Mohunt  in  his  private  rooms  for  the  purpose 
of  making  obeisance,  although  the  practice 
is  not  strictly  proper  or  warranted  by  the 
requirements  of  Hindoo  ideas.  But  this  can 
only  be  a  concession  for  the  purpose*  of 
argument.     As  regards  this  partictlar  shrine, 
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the  evidence  is  that  women  do  not  visit  the  occasions,  have  slept  there,  seems  to  me  to 
Mohuni  in*his   private   apartments.     Ooma  make  no  difference.     The  importance  of  ^ 
Churn,  who  speaks  to  the  general  practice,  piece  of  evidence  does  not  depend  on  tiie 
admits  that  elderly  women,  one  or  two,  do  particular    room    where    the    Mohunt  aal 
go ;  but,  taking  his  whole  evidence  together,  I  tillokeshi  were  found,  but  upon  their  beti^ 
think  it  clear  that  he  deni|s  that  it  is  proper  found  together  and  alone  in  a  room  in  tke 
for  respectable  women  to  do  so.     Both  sides  Mohunt's  private  house, 
have  apf^aled  upon  this  Subject  to  common        Much  has  been  said  against  the  inferences 
knowledge  and  experience;     1  cannot  venture  (Irawn  by  the  Sessions  Judge  from  ibe  fact 
to  speak  from  experience ;   but  from  every  that  the  prisoner  has  called  no  witnesses  lo 
enquiry  which   I  have  made,  and  from  all  disprove  the  case  m^e  against  him.    The 
that  I  have  been  able  to  learn  upon  the  subject,  strength  of  the  inference  which  can  be  made 
I  have  no  doubt  whatever  that  for  a  young  from  this  omission  as  to  the  truth  of  the  facts 
Bengalee   woman  to  be   seen   alone  in  the  stated  varies  in  ever)*  case.     In  the  case  di 
private  apartments  of  a  Mohunt  is  as  utterly  Ramessur  Pattro,  and  the  incident  which  be 
destructive  of  her  character  as  it  would  for  t  relates.  I  think  it  is  a  matter  of  observatiw 
her  to  be  seen  alone  in  the  private  apartments  that  no  attempt  has  been  made  to  contradict 
of  any  other  man  out  of  her  own  immediate  him.     As   regards   the   conversation    which 
family.     1  say  this  because  social  rules  of  this  Gopeenaih    Roy   alleges  that  he  had  with 
description  ought  not  to  be  lightly  disturbed  the  prisoner  about  waylaying  the  pTOsecmor, 
or  doubted ;  but  at  the  same  time  it  is  scarcely  and     preventing    him    from    taking    awi} 
necessary  to  add  that  this  suggestion,  even  if  Elokeshi,  1  do  not  think  the  prisoner  coald 
well   founded,   does   not   explain   away  the  be  reasonably  expected  to  contradia  it.    As 
evidence  of  Ramessur  Pattro,  and,  of  course*  regards  the  means  said  to  have  been  used  w 
does  not  approach  to  an  explanation  of  that  the   prosecutor's  servants  to  prevent  Gopee- 
of    Gopeenath    Roy,    if    that    evidence    be  nath  Roy  from  giving  evidence,  1  think  the 
accepted.                                            *  Sessions  Judge  was  justified  in  making  sosie 
It  has  been  suggested  that  the  prosecution  observations  on  the  circumstance  thai  mme 
is  due  to  the  enmity  of  one  Bholanauth  Roy,  of  their  servants  have  been  called.     I  confess 
and  that  all  the  witnesses  are  connected  with  I  do    not    understand   the    argument  that 
Bholanauth  Roy.     1  his  person  appears  to  be  because  the  statement  made  implicates  them 
a  zemindar  of  considerable  properly  in  and  in  a  crime,  therefore  it  is  useless  to  call  them 
about    Tarokeshur,    and    it    would    not   be  to  deny  its  truth.     It  is  said  that  Mr.  Stephen 
difficult,    therefore,    to   trace    some    remote  uses  a  somewhat  similar  argument  in  iii< 
connection  between  him  and  the  witnesses.  Introduction   to  the   Indian  Evidence  Act. 
But  there  is  nothing  to  justify  an  inference  .page  46.     But  1  must  say  that  it  seems  10 
that  Bholanauth  has  taken  any  part  in  these  me  a  most  extraordinar)- doctrine  that,  because 
proceedifigs,  or  used  his  influence  in  any  way  an  infamous  charge  is  made  against  a  man, 
whatever;   and   the  Sessions  Judge   has,    I  it  is  useless  to  call  him  to  deny  it;  and  ibai 
think   rightly,   refused   to   accept  this   sue-  whether  he  appears  in  the  witness-box,  aad 
gestion.  denies  it  on  oath,  and  is  submitted  to  cross- 
Again,  it  is  said  that  the  woman  may  have  examination,  or  whether  he  remains  sileot. 
had    an    intrigue    with    some    one    at    the  cannot  afford  any  criteria  as  to  his  guilt  or 
Mohunt's  house,  but  not  with  the  Mohunt,  innocence.     The  whole  practice  of  civil  aod 
and  it  is  pointed  out  that  the  prosecutor,  in  criminal  trials   in   which   persons  are  coo- 
the  first  instance,  charged  one  Kinaram  with  stantly     put     forward     at     great    expense, 
adultery  as  well  as  the   Mohunt,  and   that  trouble,   and   inconvenience   to  deny   such 
Kinaram  has  absconded.     But,  as  the  Ses-*  imputations,   seems  to  me  against  such  a 
sions    Judge   points   out,    the    evidence,    if  notion. 

believed,  fixes  the  guilt  on  the  Mohunt,  and  not ,      Then   it    is   said  4hat    familiarity,   even 

on   Kinaram.     Not    one    of    the    witnesses  culpable    familiarity,    does    not    consiitaie 

speaks    of    having    seen    Elokeshi    in    the  adultery,  and  that,  even  if  full  credence  be 

company  of  Kinaram,  and  there  is,  in  my  given  10  the  witnesses,  they  do  not  csiabiisii 

oi)inion,  no  pretence  whatever  for  saying  that  conclusively  the  fact  of  sexual  interconrfc. 

the  room  where  Ramessur  Pattro  saw  her  It  is  contended  that  actual  sexual  intercourse 

was  in  any  sense  the  room  of  Kinaram.     It  must  be  proved,  and  cannot  be  presumed, and 

*^was  fhe  room  of  the  Mohunt,  though  not  the  that  penetration  ought  to  be  proved.    I  ha^ 

roqpi  in  which  he  usually  slept ;  and  whether  already  said  that  this  mnst  be  proted,  bot  I 

Kinaram  *av  any    one   else  may,   on    some  know  of  no  law  in  this  country  which  requires 
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Mr.  Jackson  that  it  is  necessary  that  the 
adulterer  should  know  whos«  wife  the 
woman  is.  In  my  opinion,  it  \s  sufficient  if 
he  knows  that  she  is  married  ;  and  I  think  it 


any  particular  kind  of  proof  of  adultery,  or 
tvhich    recognizes  any  different    degrees  of 
proof   in  different  cases.     Differences  in  the 
proof   required  of  the  same  fact  in  different 
cas€»  very  often  arise  out  of  the  circumstance*  ■  may  fairlr  be  presumed,  from  ail  the  circum- 
of  the  case.     You  can  hardly  presume  sexual  stances  of  the  case,  that  the  prisoner   must 
intercourse  in  a  charge  of  rape,  because,  by  have  discovered,  ff  not  before,  at  least  at  an 
Ihe  hj-poihesis,  one  of  the  parties  is  doing  her  early  period  of  h'S  cjhabita.ioi,  that  Eloke- 
best  to  prevent  the  act.     The  hypothesis  in  shi  was  a  married  woman,  unless ^ere  were 
aJuUery  is  precisely   the    reverse,    and   the  I  some  very  peculiar^ circumstances  which  led 
evidence  differs  accojjdingly.     I  know  of  no  to  his  being  deceived,  of  which,  however,  he 
auihorily   for   saying    that    the   evide'nce   of  makes  no  suggestion.      The  prisoner  has  all 
sexual    intercourse    must   be  stronger  on  a  along   remained   absolutely  silent.      In    my 
chirp^e  of  adultery  than  in  a  suit  for  a  divorce  opinion,  therefore,  this  element  in  the  crime 
The     best   proof  available   must   always  be  of  adultf*ry  has  also  been  established  against 
pro:iuccd.    but    in   both   cases   evidence   of  the  prisoner.     The  punishment  inflicted   is 
opportunities  sought  for  and  obtained,  and  of  I  severe,  but  1  do  not  think  it  ought  to  be 
familiarities  which  point  strongly  to  an  in-  mitigated.     It  is  a  lesson  which  it  is  always 
ference  of  guilt,  are  sufficient  to  establish  the  desirable   to   enforce,   that,   if   persons   who 
fact    of   sexual   intercourse.     I   think    it   is  profess  special  sanctity  so  far  forget  them- 
impossible  to  interpret  the  facts  deposed  to  in  selves  as  to  commit  infamous  crimes,  they 
this  case  in  any  other  way  than  as  indicating  may  have  to  incur  a  specially  severe,  punish- 
that    there   was    sexual    intercourse  between  ment. 
these  persons  very  frequently  repeated.  The  appeal  is  dismissed. 

1  fully  concur,  therefore,  with  the  Sessions  Birch,  J, — The   prosecutor  in  this  case, 
Judge  in  finding  that  the  prisoner  committe  1  Nobin  Banerjee,  having  been  arrested  for  the 
adultery   with   Klokeshi  ;   but,    in   order   to  murder  of   his   wife    Elokeshi,    and    being 
constitute  the  offence  under  the  Indian  Penal  detained    in   jail   as   a  prisoner  under  trial 
Code,  it  is  necessary  that  the  prisoner  should  for    a    non-bailable    offence,    charged    the 
have  known^  or  should  have  had  reason  to  accused,  IVIadliubChunderGiri,Mohuntof  the 
believe,    that    she   was    a    married    woman.  Tarokeshur  Shrine,  and  a  follower  of  his, 
There  is  not  the  least  doubt  that,  by  the  dress  by  name   Kinaram,  with    adultery  with  his 
she  wore,  she  distinctly  asserted  herself  to  be  (the  prosecutor's)  wife  Klokeshi.     The  Ma- 
so.      The  insignia  of  marriage,  as  they  have  gistrate,  apparently,  in  consideration  of  the 
been   called,  are   much    more  obvious  and  peculiar  position  in  which  the  prosecutor  was 
much  more  marked  in  the  case  of  Hindoo  placed,  ordered  the  police  to  enquire  into  the 
women  than  with  us.     Still  it  is  said  that  a  1  charge  of  adultery.     That  enquiry  resulted  in 
prostitute  may  adopt  these  insignia  in  order  apreliminary  trial  before  the  Joint-JIagistrate, 
to  conceal  her  disgrace,  and  I  am  not  pre-  ,  who  commuted  the  accused,  MadhubChunder 
pared  to  say  that  this  might  not  be  done.    If,  Giri,  to  the  Cot^rt  of  Session.  The  commit- 
therefore,  this  was  the  case  of  a  man  meeting  Inent  was  quashed  by  the  Court  of  Session 
and  cohabiting  with  a  stranger,.  I  should  not  on  the  ground  of  want  of  jurisdiction  on  the 
infer  knowledge  in  the  mm  from  the  mere  part  of  the  committing  officer,  and  fresh  pro- 
fact   of   the  woman's   wearing  the  peculiar  ceedings  were  taken.    The  principal  witness, 
dress   of  a   married  person.     But   the  case  (jopeenaih  Roy,  upon  being  called  up  for 
before  us  is  a  very  different  one.     Elokeshi  ■  examination  on  the  25th  September,  resiled 
seems  to  have  beoh  a  person  well-known  in  from  his  former  statement,  and  persisted  in 
the  neighbourhood  of  Tarokeshur ;  her  int£i¥  saying  that  he  remembered  nothing  of  what 
course  with  the  prisoner  was  long  continued,  he  had  previously  deposed  to.    The  case  was 
and  the  witnesses  sar  that  she  was  a  modest-  '  postponed  on  account  of  the   Court  being 
looking  person,  and  not  likely,  therefore,  to  be  closed    for  the  Doorga  Pooja,  and  on  the 
mistaken   for   a  prostitute.     I  quite  concur  loih  October  Gopeenath  was  again  examined, 
with  the  argument  for  the  defence  that  this  1  Upon  this  occasion,  his  evidence  was  to  the 
part  of  the  case  requires  to  be  fully  proved  ;  same  effect  as  his  first  deposition,  and  he 
and  that  it  was  not  intended  to  punish  forni-  accounted    for   the    intermediate   defect    of 
cation  in  one  case  more  than  another,  but  memory,     by     saving    that    he     had     been 
only  to  punish  those  who  knowingly  choose  ,  drugged  with  ^idhee  by  the  retainers  of  tke 
for  their  gratification  the  wife  of  another  man;  jMohunt  before  he  came  under  examination 
though  1  cannot  accede  to  the  argument  of  on    that    occasion.     Before    t^e    Coilrt    of 
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Session  he  deposed  to  ihe  same  purport  as 
before  the  commiliin*;  officer.  Tlie  conclu- 
sion  at  which  the  Jiulg^e  arrives  as  to  tliis 
man's  testimony  before  him  is  ihat  ii  is  lo  be 
believed.  Before  us,  in  appeal,  it  .has  been 
strongly  and  persistently  urged  that  the 
only  evidence  against  iheficcused  is  ihat  of 
Gopeenath  ;  that  he  is  an  al#andoned  perjurer, 
and  that^o  credence  can  be  given  t  >  any 
statement  of  lii?.  I  propose  to  consider 
Gopeenath's  evidence  after  that  of  the  other 
witnesses,  whose  depositions  are  on  the 
record, 

I  may  here  remark  that  Moliesh  Bharalec, 
also  a  Mohunt,  whose  deposition  .vas  taken 
in  the  first  enquiry,  and  whose  evidence 
would  have  been  important,  has  absconded, 
and  cannot  be  found.  Telibo,  who  would 
also  have  been  a  most  important  witness,  has 
absconded.  So  has  Kinaram,  the  follower  of 
the  Mohunt,  and  who  also  was  charged  by 
Nobin  with  the  offence  of  adultery.  Nilco- 
mul,  the  father  of  the  woman  Klokeshi,  has 
died ;  when  we  are  not  told,  but  it  mu>t  have 
been  since  K!okeshi's  murder  on  the  niq;lit  of 
the  27lh  May.  Of  those  who  knew  mo^t 
about  this  case,  iao  have  died,  and  ihe  others 
have  kept  ihemselves  oui  of  reach. 

Xobin  Hanerjee,  the  prosecutor,  deposes  to 
the  marrrage-ccremonies  being  pei  formed 
between  himself  and  Klokeshi.  As  lo  this,  he 
is  corroborateJ  by  other  witnesses,  and  ihe 
fact  that  the  marriage  was  in  due  form  has 
been  fully  proved,  and  not  coniesled.  On 
returning  to  his  father-in-law's  house,  on 
Sunday,  the  25111  May,  Nobin  found  that  he 
was  excluded  from  a  feasi  at  the  house  of  a 
relative,  and  that  his  brother  Hrahmins  refused 
him  the  hookah.  In  consequence  of  this. 
and  what  he  heard,  he  left  his  father-in-law's 
house  that  night,  and  his  wife  accompanied 
him  to  the  house  of  another  relative.  There 
his  wife  Klokeshi  made  a  statement  lo  him, 
which  is  not  admissible  as  evidence  agair.sl 
the  accused.  On  the  Tuesday,  Xobin  over- 
heard  a  conversation  between  his  wife's 
father  and  'lelibo,' which  led  him  10  abuse 
his  father-in-law,  and  charge  him  wiih  incit- 
ing his  daughter  to  commit  adultery.  Nobin 
mentioned  what  had  passed  10  Hurinarain 
Banerjee,  one  of  the  witnesses,  and  thai  night 
Klokeshi  was  murdered  bv  her  husband. 
Nobin  slates  that  he  and  his  wife  lived  on 
terms  of  intimacy  and  affection  prior  to  this 
visit;  he  used  to  visit  her  as  often  as  he  could 
get  leave  from  Calcutta. 
^  Huiynarain  Banerjee,  a  resident  of  the 
same  village  and  a  Brahnfin,  deposes  to 
having  seen  sweetmeats  and  fish  which  came 


from  Tarokcshur  at  the  house  of  Nilcomid,  i 
but  no  inference  can  be  drawn  from  this. to 
inculp.ue  the  accused,  as  there  is  nolhins:  U) 
shov  that  he  sent  ihem  Tnis  witness  wa* 
iy  the  habit  of  visiiing  the  Mohuni's  houss 
on  invitation,  an  i  he  distincllv  swears,  thai 
devotees,  male  or  female,  do  nol  go  to  the 
Mohuni's  private  house  lo  make  pronam  or 
obeisance.  }lis  i  ^siimony  oa  this  point  as 
tlftit  of  a  Brahmin  in  the  habit  of  visiting 
the  Mohunt  brcomes  of  imj^ortance,  whea 
we  have  lo  consider  \fli.»t  i.s  the  usage  of 
frequenters  of  the  shrine. 

Unia  Churn,  a  Brahmin  and  family-pric&t, 
deposes  ihat  he  saw  Klokeshi  about  5  in  the , 
afternoon  on  7  th  or  8tii  By  sack  with  Teliba 
at  Tarokeshur  near  the   cow-hoiu?e   of  ibe 
Mohunt ;  he  saw  her  enter  with  Telibo  inio 
the  Mohunt's  bari  through  the  side-door,  and 
heard  the  men  and  women  workin©:  arouni 
say,   *'  There   goes  the   mistress,"   Grihinee. 
Subjected  to  a  lengthy  cross- examination,  he 
says   disiinctly:  "Klderly  women  go  to  llic 
Mohunt   to    perform    ihe    various   duties  of 
their  religion.      It  is  not  exactly  the  practice 
for  women  lo  go  lo  the  Mohunt  in  his  privdie 
residence,  hut  Bengali  women,  one  or  hvo,  (i'J 
go.     Respectable  women,  if  they  came  to  the 
Mohunt  to  make  obeisince,  and  diJ  not  find 
him    on   the  guddee,   would   not  go  to  his 
house.''     All  attemjV.s  10  shake  the  tesiiuiony 
of  tins  family-piiest  on  this  point  tail,    lie 
saw     Klokeshi,    where     for     religious    pur- 
poses she  had  no  bu<;inc5s  to  be,  at  dusk  in 
the  Mohunt's  private  house,  attended  by  only 
a  menial  servant. 

Ramessur  Pattro  (whom  Nobin  says  be 
nametl  as  a  witness,  being  told  by  his  uncle 
and  co-villagers  who  knew  the  facts)  deposes 
to  having  seen  the  Mohunt  sitting  wiih 
Klokeshi  on  a  bed  in  a  room  in  the  upper 
story  of  the  Mohuni's  house  in  Bysack  last, 
and  to  the  Mohunt's  giving  her  a  slap  on  the 
back  as  she  ran  to  hide  herself.  This  witness 
say^  he  wis  accompanied  by  Chand  Mohuii, 
the  Mohunt's  jemadar.  The  testimony  of 
this  witness  has  been  strenuously  assailed. 
It  has  been  suggested  that  he  is  under  the 
mfluence  of  Bholanauth  Roy,  ihe  zeminaar. 
Of  this  there  is  not,  a  scintilla  of  proof 
bevond  the  fact  that  the  witness  lives  ^^ii|^'n 
Bholanaurh  Roy's  zemindaree,  wiihin  which 
ihe  shrine  of  Tarokeshur  is  also  situated. 
1  give  full  credit  to  the  testimony  of  this 
witness. 

Gopecnaih  Singh  was  in  the  seivice  0; 
ihe  accu.-ed  uniil  he  gave  evidence  against 
him  on  the  12th  August.  He  dcposci  to 
the   existence   of   the    intrigue   between  the 
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KTohunt   and  Elokeshi  for  more  than  a  year,  i 
to  her  having  been  seen  with  the  Mohunt  on  | 
various  occasions  in  the  sleeping  apartment,  . 
on  the  roof,  bathing  with  him  at  his  private  ■ 
gh'^t,  and  under  circumstances  which  leave  II  , 
impossible  for  any  one  having  any  knowledge 
of  native  habits  and  customs  and  of  the  posi-  , 
tion  of  the  parties  to  arrive  at  any  conclusion 
other   than  that  she  was  there  for  impropgr 
purposes.     Sne  is  described  as  a  fair  and 
handsome  woman,  0L15  or  16  years  of  age, 
wearing  the  dress  ana  insignia  of  a  married 
native    woman ;  modest  in    her  demeanour. 
Kxamined  as  to  the  usages  of  the  shrine,  the 
witness  distinctly  states  that  women  do  not 
go  to   the  Mohunt's  private  house  to  make 
pronam,  but   only   to   the   shrine,  which    is 
some    distance   from  the   private    dwelling. 
In  answer  to  the  Judge,  the  witness  said  that 
the    Mohunt   treated  El>keshi  as   his   wife, 
not  as  his  mother.     In  the  expressive  native 
phrase,  Mohunts  are  supposed  to  regard  all 
women     as    their    mothers.     The    witness 
deposes  to  the  ]\Iohuni's  having  iried  to  induce 
him  by  promises  and  threats  to  save  him,  i.e., 
not    to   give   evidence   against   him,   to  his 
having  been  taken  by  the  Mohunt's  retainers 
to  the  Mohunt,  and  to  his  having  been  sub- 
sequently drugged  with  a  view  to  stupefying 
him  just  before  he  had  to  go  to  Couit  to  give 
evidence  in  the  second  inquiry.    I  see  nothing 
inprobable  in  this  part  of  the  evidence ;  it 
remains    uncontradicted,    and    upon    some 
points,  if  the  story  was  false  and  concocted,  the 
Mohunt  could  have  adduced  evidence.  P2 very- 
one    who   has   had    experience   in   criminal 
trials  in    the  mofussil    in   which   natives  of 
wealth  and  influence  are  implicated  .knows 
that    it    is    not    an    uncommon    thing   for 
witnesses  to   be  threatened   or  deported  to 
prevent  their  giving  evidence. 

I  must  say  that,  after  careful  consideration 
of  Gopeenath's  evidence,  and  of  the  argu- 
ments of  Counsel  against  its  being  relied  on, 
I  concur  with  the  Sessions  Judge  in  believ- 
ing it.  It  does  not  stand  alone ;  it  is  corro- 
borated by  other  witnesses,  and  the  whole, 
taken  together,  leaves  upon  my  mind  no» 
doubt  whatever  that  Klokeshi  visited  the 
]\Iohunt  for  improper  purposes,  and  that  he 
committed  adultery  with  her. 

Upon  the  part  of  the  accused  we  have  a 
simple  plea  of  not  guilty,  a  refusal  through- 
out to  explain  anything,  or  to  tender  excul- 
patory evidence.  A  warrant  was  issued  for 
bis  apprehension  on  the  i6ih  June,  and  he 
absconded,  and  did  not  appear  until  the  1st 
August. 

it  has  been  contended  that  it  would  be 


impossible  to  convict  a  man  of  aduliery  with- 
out direct  evidence  of  an  act  •f  adultery; 
and  thrt,  in  a  criminal  case  of  this  nature, 
we  must  require  much  stronger  evidence 
than  would  be  required  in  a  civil  action  for 
divorce.  1  find  no  authority  for  either  of 
these  propositions.  Lord  Stowell  remarks 
in  ihe  case  of  f-oveden  r-x.  Lqy^den,  2 
Haggard's  Consistory  Reports:  "n  is  a  fun- 
damental rule  that  it  is  not  necessary  to 
prove  the  direct  fact  of  adultery;  if  it  were 
otherwise,  there  is  not  one  case  in  a  hundred 
in  which  that  proof  would  be  attainable;  it  is 
very  rarely,  indeed,  that  the  parties  arc  sur- 
prised in  the  direct  act  of  adultery.  In 
every  case,  almost,  the  fact  is  inferred  from 
circumstances  that  lead  to  it  by  fair  inference 
as  a  necessary  conclusion,  and  unless  this  was 
the  case,  and  unless  this  was  so  held,  no 
protection  whatever  could  be  given  to 
marital  rii^his. 

"What  are  the  circumstances  which  lead 
k)  such  a  conclusion  cannot  be  laid  down 
universally ;  they  may  be  infinitely  diversified 
by  the  situation  and  character  of  the  parties, 
by  the  state  of  general  manners,  and  by 
many  other  incidental  circumstances  appa- 
rently slight  and  delicate  in  themselves,  but 
which  may  have  most  important  bearing  in 
decisions  upon  the  particular  case."  He 
goes  on  to  say :  "  Upon  such  subjects,  the 
rational  and  the  legal  interpretation  must  be 
the  same.' 

Although  this  judgment  was  pronounced 
in  the  Kcclesiastical  Court,  the  principles  it 
lays  down  are  useful  as  a  guide,  and  have 
been  followed  in  cases  in  the  Divqjce  Court. 

We  have  been  referred  to  the  case  of 
Hunt  7'^.  Hunt,  i  Deane's  Ecclesiastical 
Reports,  as  an  authority.  I  must  say  that 
it  seems  to  me  that  no  precedent  is  likely  to 
be  of  much  assistance  to  us.  For  weighing 
evidence  and  drawing  inferences  from  it, 
there  can  be  no  canon.  Each  case  presents 
its  own  peculiarities,  and  common  sense  and 
shrewdness  must  be  brought  to  bear  upon 
the  facts  elicited  in  every  case,  which  a 
Judge  of  fact  in  this  country,  discharging 
the  functions  of  a  Jury  in  England,  has  to 
weigh  and  decide  upon.  Eveiy  man,  be  he 
Judge  or  Juror,  must,  in  considering  the  case 
before  him,  put  to  himself  the  same  ques- 
tion— Am  I,  as  a  reasonable  man,  convinced 
that  the  evidence  1  have  heard  satisfies  me 
beyond  all  doubt  that  what  is  said  to  have 
taken  place  has  occurred }  It  seems  to  fhe  that 
the  only  distinction,  if  any,  which  can  be  drawn 
between  civil  and  criminal  casgs  as  to  the 
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amount  of  proof  requisite  is  this.     In  ordi- 
nary civil  ca^es,  a  Judge  of  fact  must  find 
for  the  party  in  whose  favor  there  is  a  pre- 
ponderance of-  proof,  although  the  evidence 
be  not  entirely  free  from  doubt.     In  criminal 
cases,  no  weight  of  preponderant  evidence  is 
sufficient  short  of  that  \vhich  excludes   all 
reasonaUe   doubt.     The  •party   accused    is 
entitled  t^  the  benefit  of  the  legal  presump- 
tion in  favor  of  Innocence,  and  in  doubtful 
cases  that  may  suffice  to  turn  the  scale  in 
his    favor.     The    burden    of   proof    is    un- 
doubtedly upon  the  prosecutor ;  if  upon  such 
proof  as  he  adduces  there  is  reasonable  doubt 
remaining,   the  accused   is  entitled   to  the 
benefit  of  it ;  but  if  the  evidence  establishes 
the  truth  of  the  charge,  and   satisfies  the 
reason    and    judgment    of   those    who  are 
bound  to  act  conscientiously  upon  it,  such 
evidence  must  be  taken  to  be  proof  beyond 
reasonable  doubt  justifying  a  conviction.     To 
go  further  than  this,  and  require  absolute 
certainty,  would  go  to  the  length  of  exclud- 
ing altogether   circumstantial   evidence.     X 
passage  has  been  cited  from  Mr.  Mayne's 
Commentaries  on  the  Penal  Code,  in  which 
the  learned  commentator  remarks  that  stronger 
evidence  will  be  required  under  the  Penal 
Code  than  in  the  Knglish  Divorce  Court; 
*'for  the   wife  can  be  called  as  a  witaess 
against  the  adulterer."     In  the  case  before  us, 
the  wife  could  not  be  called.     She  had  fallen 
a  victim  to  her  husband's  anger;  it   surely 
cannot  be  argued  that,  because  we  have  not 
her  evidence,  we  cannot  convict  the  adulterer. 
We  must  not  lose  sight  of  the  fact  that,  in 
such  a  case  as  this,  we  must  strive  to  place 
ourselves*in  the  position  of  a  native  Jury. 
No  analogies  drawn  from  the  experience  of 
Western   civilization    and    the    feelings    of 
Europeans  upon  such  matters  can  assist  u^. 
They    are    more    likely   to    mislead.     The 
usages  of  Eastern  and  Western  society  are 
not   parallel.     What    may   be   regarded   as 
innocent   in  one  state  of  society   may    in 
another  be  suggestive  of  guilt.     There  can 
be    no    possible    comparison    between    the 
relations  of  a  European  doctor  and  a  female 
patient,  of  a  priest  at  the  confessional  and 
a  confessing  female  penitent,  and  the  rela- 
tions of  the  Mohunt  and  I-llokeshi,  as  has 
been    suggested    in   this    case.     We    must 
endeavour  to  consider  this  painful  case  from 
the  Hindoo  point  of  view.     The  guilt  of  the 
accused  must  depend  upon  the  circumstances 
as  they  appear  to  him. 

^  It  Hfas  been  asserted  in » argument  that 
Elokeshi,  though  a  young  married  Brahmin 
woman,  in  \y siting  the  Mohunt  at  his  private 


house,  was  performing  her  religious  duticf:!:. 
according  to  the  usages  of  the  Tarokeikiira 
Shrine,  and  performing  praiseworthy  acts  cfo 
devotion  to  the  Mohunt.     I  confess  thai  t* 
•ras   surprised    to   hear   such   an    argameiitJ> 
raised  at  the  Bar  of  this  Court.     It  mif  be' 
that   the   tendency   of   modern    times  is  to 
modify  the  ancient  rules  regudtng  the  duties '^ 
o|  Hindoo  women  and  their  attention  to  the- 
performance    of   ceremonies    under   certaio  * 
restrictions,  but  1  require  distinct  evidence  10 " 
satisfy  me  that  the   custom   asserted   U  va 
vogue  at  the  Tarokeshur  Shrine.     1  do  not 
believe  that  any  Mohunt  would  dare  openir 
propound  the  doctrine  that  it  is  a  holy^aad 
meritorious  act  for  a  young  married  Brahmto 
woman    to   visit  him   alone   in   his    private 
apartments.     In   this   case,   what   little  e\i- 
dence   we   have   is   all  the  other  wav;  tbe 

m 

witnesses  say  that  no  respectable  women  will 
perform  pronam  but  at  the  shrine.  ivA 
that  they  would  not  visit  the  Mohunt  in  his  . 
private  rooms;  and  the  Mohunt  has  not 
attempted  to  prove  that  the  practice  of 
devotees  at  the  shrine  was  such  a;  his  i.  ounsd 
would  wish  us  to  believe. 

Baboo  Juggadanund  Mookerjee,  io  his 
reply,  challenged  contradiction  of  bis  state- 
ment that  no  voun:?  mirried  w*omaa  is 
allowed  to  visit  anv  shrine,  unless  she  is 
accompanied  by  a  male  relative,  or  a  famiit* 
priest,  or  his  relations ;  and  that,  if  she  does  ^, 
she  creates  scandal,  and  is  liable  to  be  pat  oat 
of  caste ;  and  he  appealed  to  our  knowledge 
of  Hindoo  feelings  on  the  subject. 

Upon  such  matters,  we  can  only  refer  to 
the  books  which  prescribe  the  duties  of 
Hindoo  women,  and  presume  that  the  direc* 
tions  therein  contained  are  still  in  force,  as 
nothing  has  been  shown  to  the  contrary. 

*^  k  husband  is  forbidden  to  send  his  wife 
to  any  festival,  or  to  any  holy  place,  unless 
she  is  accompanied  by  her  relatives."  Fran- 
toshini,  p.  551. 

**  A  married  woman  can  observe  no  reli- 
gious rite  apart  from  her  husband.*'  Manu, 
Chapter  5,  Section  155. 
^  *'  The  wife  must  never  act  independently 
of  her  husband,  other\yise  people  will  speak 
ill  of  her.  Apart  from«her  husband,  she  can 
make  neither  offerings  nor  vows."  Vishna 
Sanghita  Smriii,  p.  3. 

"  No  wife  shall,  with  a  view  to  secure  any 
object  of  her  own,  and  without  her  husband's 
permission,  make  ^ny  religious  offerioj^s,  or 
undertake  any  religious  rites."  Subda  Kulpa 
Drama,  Vol.  III.,  under  heading  Potibrata. 

'*  All  religious  observances  such  as  puj^s 
to  idols,  offerings,  rites  connected  with  w-vs. 

d 


fcr40 


Criminal 


THS  WEEKLY  RKPORTKR. 


Rulings, 


2t 


rimages  to  Benares,  Gya,  and  Prcag,  &c., 
regarded  as  having  been  performed  by 
'woman  who  reverences  her  husband. 
ISbere  is  no  occasion  for  her  individually  to 
iiOeiad  to  these  things."  Brahma  Boiburta:) 
^ran,  Krishna  Janma  Khanda,  (.hapter  24. 
These  and  other  texts  show  that  Hindoo 
taarried  women  are  not  required,  as  has  been 
bascrted,  to  visit  such  shrines  as  Tarokeshur  -^ 
||  they  do  visit  them,  modern  observances 
Require  that  they  shoul^  visit  them  attended 
^y  male  relatives,  or  their  gurus. 

I  should  not  have  thought  it  necessary  to 
|o%ich  upon  this  point,  had  we  not  been  so 
b^uentiy  told  that  Klokeshi's  visits  to  the 
lilohunt  were  acts  of  devotion  praiseworthy 
bi.tbe  eyes  of  Hindoos. 

That  the  accused  knew  that  Elokeshi  was 
the    wife  of  another  man.  there  can  be  no 
jdoubt.     The   intrigue  had   lasted  for  more 
ilhan    a    year ;  the    woman    lived    not    far 
Ifrom  the  temple ;  her  father  used  to  visit  the 
iMohunt:   she   wore   the   insignia  of  matri- 
Imony,  and  in  an  agricultural  village  no  one  j 
I  dare   simulate   those   msignia.     That   there 
I  was  no  consent  or  connivance  on  the  part  of 
[the  husband,  is  equally  clear.     Like   most 
!«young  native  men  who  have  to  attend  office 
in   Calcutta,  or  earn  their  livelihood  there, 
:  Nobin  Banerjee  left*  his  young  wife  in  her 
father's  house  in  the  charge  of  her  natural 
'  guardian,  to  whom,  in  his  enforced  absence,  he 
'■  would  naturally  entrust  a  young  wife  whom 
'  he  could  not  afford  to  allow  to  reside  with 
him.     Nobin  deposed  in  this  case  after  he  had 
been  convicted  and  sentenced  for  the  murder 
of  bis    wife,   and   his   statement  bears   the 
impress  of  truth.     As  soon  as  he  learnt  of 
his  disgrace  from  the  neighbours  and  from 
his  wife,  he  removed  her  from  her  father's 
house,  and  overhearing  the  day  after  a  re- 
mark of  her  father  suggesting  further  vil- 
lainotis  designs  on  the  part  of  the  Mohunt 
upon  Elokeshi,  Nobin  murdered  his  wife  that 

night. 

I  have  given  the  case  my  most  careful 
consideration,  and  I  am  satisfied  beyond  all 
reasonable  doubt  that  the  accused  has  com- 
mitted '  the  offence  of  which  he  has  been 
convicted  by  the  Distrid  Judge. 

In  considering  what  the  sentence  should 
be,  I  put  out  of  my  consideration  the  murder 
of  Klokeshi  by  her  husband  in  consequence 
of    her    adulterous     connexion     with     the 

accused.  « 

To  my  mind,  the  offence  of  which  I  find 
the  accused  guilty  is  considerably  aggravated 
by  his  position  as  head  of  a  venerated  shrine, 
by  virtue  of  which  he  is  regarded  by  his 


co-religionists  almost  as  an  impersonation  of 
the  deity  whose  shrine  is  in  his  <?harge.  A 
man  in  his  position  has  immense  power  and 
influence  in  this  counlr}.  If  he  is  faithless 
to  his  trust,  and  if,  under  the  cloak  of  religion, 
and  regardless  of  the  decided  prohibiiion  of 
such  conduct  in  the! writings  which  he  holds 
sacred,  he  employs  his  oppoituMties  to 
debauch  married  women,  he  meritsr  condign 
punishment.  The  sentence  imposed  by  the 
District  Judge  is  not  too  severe  under  the 
circumstances,  and  1  would  affirm  the  convic- 
tion and  sentence. 


The  i6ih  December  1873. 
Present  : 

The  Hon'ble  W.  Markby  and  E.  G.   Birch, 

Judges. 

High  Court— Acquittal-Act  X.  of  1872, 
Section  296. 

Refertnce  to  the  High  Courts  under  Section 
2g6  0/  the  Code  0/  Criminal  Procedure,  by 
the  Officiating  Magistrate  0/  Bog  rah. 

The  Queen 

versus 
Hatoo  Khan. 

Held,  on  a  reference  under  Section  296,  Act  X.  of 
1S72,  that  the  Hig^h  Court  has  no  power  to  set  aside  an 
order  of  acquittal,  even  where  a  Deputy  Majjistrate  acts 
illegally,  and  acquits  the  prisoner  improperly. 

Reference. — Under  the  provisions  of  Sec- 
tion 296  of  the  Code  of  Criminal  Procedure, 
I  have  the  honor  to  forward  the  records  of 
a  case  (charge  laid  under  Sections  i^i,  441, 
and  352,  Code  of  Criminal  Procedure)  tried 
by  Second-class  Deputy  Magistrate  Baboo 
Dsfarka  Nath  Roy.  The  Deputy  Magistrate, 
after  hearing  two  of  the  prosecutor's  wit- 
nesses only,  passed  an  order  of  acquittal, 
under  Section  21 1  of  the  Code  of  Criminal 
Procedure,  in  ihvs  case,  illegally,  in  my 
opinion,  inasmuch  as  this  order  was  passed 
without  taking  the  evidence  of  the  remain- 
]fig  witnesses  named  by  the  prosecutor,  two 
of  whom  at  least  were  present  at  the  trial, 
and  the  Deputy  Magistrate  was  accordingly 
bound  to  examine  them  under  Section  207, 
Code  of  Criminal  Procedure.  Moreover, 
the  Deputy  Magistrate  has  omitted  to 
examine  the  complainant  on  the  day  of  trial 
in  the  presence  of  the  accused,  as  he  was' 
clearly  bound  to  do.  'J^he  Deputy  Magis- 
trate's explanation^  which  is  not  satisfactory, 
accompanies  this  report.  1  would  request 
that  the  High  Court  would  be  plealfed  to  pass 
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an  order  direciing  the  re-trial  of  the  accused 
with  the  observance  of  the  proper  procedure. 

jfiid^ment  of  the  High  Court. 


Nehal  Panday  by  sight ;  ihey  depose 
they  arrested  him,  because  one  Goorbhttnfflft! 
Aheer,  a  chowkeedar,  pointed  him  out  ^\ 
them  as  the  man  a^rainst  whom  ihev  hii  « 


J^farkby,  y. — We  do  not  think  that  wehavc^  wairant. 
power  to  do  what  the  (ifliciating  ^Magistrate 
asks,  namely,  to  set  asidE  the  acquittal  of  the 
prisonei^  and  to  direct  a  re-trial.  The 
proceedmgs  of  the  Deputy  AFagislrale  were 
undoubtedly  illearal,  but  thev  have  resulted 
in  the  acquittal  of  the  prisoner,  and  we  are 
not  empowered  by  the  Criminal  Procedure 
Code  to  inteifere  when  a  prisoner  has 
been  improperly  acquitted.  If  a  prisoner 
has  been  improperly  discharged,  we  may 
order  him  to  be  tried,  or  to  be  committed  for 
trial,  under  the  second  clause  of  Section 
297.  If  the  Legislature  ha(i  also  intended 
us  to  interfere  when  the  prisoner  was 
acquitted,  it  would  undoubtedly  have  been 
so  expressed  in  that  clause. 


The  iSih  December  1S73. 
Present : 

The  Hon'ble  F.  A.  Glover  and  \V.  Markbv, 

yi/dges. 

Rescue — Lawful  custody— Act  XLV.  of  i860, 

Section  225. 

Comniifted  by  the  Miigisirafe,  and  tried  by  the 
Sessions  Judge  of  Shahabdd,  on  a  charge 
of  rescuing  from  Imvful  custody  a  person 
charged  7cith  an    offence  punishahte  irith. 
death. 

The  Queen 

•  versus 

Degumber  Aheer  and  another,  Appellants. 

Before  a  conviction  can  be  had  under  Section^225, 
Penal  Code,  it  must  be  proved  that  the  person  whom 
the  accused  are  charjjed  with  having'  rescued  was  in  law  - 
ful  custody  at  the  time. 

Glover ^  J. — The  prisoners  have  been 
convicted,  under  Section  22;,  Penal  Code,  of 
rescuing  from  lawful  custody  one  Nehal 
Paxiday.  The  trial  was  supplementary  to 
one  held  in  January  last,  when  lour  olh^r 
persons  were  convicted  of  the  same  offence, 
and  duly  sentenced. 

Of  course,  before  the  prisoners  can  be 
convicted  under  Section  225,  it  must  be  shown 
that  the  person  said  to  have  been  rescued 
was  in  lawful  custody  at  the  time,  and  this 
involves  the  question  whether  the  person, 
whom  the  witnesses  i  and  2  (police-con- 
stables) say  they  arrestgd,  was  the  Nehal 
Panday,  for  whose  arrest  they  had  a  warrant. 

Now,  ^neither    of    these    witnesses    knew 


This  Goorbhurun  has  not  been  examine  1^ 
His  deposition  was  recorded  in  the  formcl! 
trial,  but  he  was  considered  to  have  perjuietl 
•himself  in  that  case,  although  he  made  t^A 
same  statement  both  to  the  coram iiiingoffjcec 
and  to  the  Sessions  ^udge,  and  was  commJ^ 
ted  to  titke  his  trial  for  giving  false  evidence. 
There  is  nothing  on  this  record  10  show  whac 
the  result  of  the  trial  was;  but,  supj^osiog  it 
to  have  ended  in  a  conviction,  that  would 
not  assist  the  prosecution  in  this  case.  ^ 

It  had  to  be  proved  that  the  person  ^lioaij 
the  policemen  arrested  was  Xeh.il  ;  and  lUid 
has  not  been  done.  The  witnesses  did  sotj 
know  Nehal,  and  there  is  no  proof  01  ihd^ 
allegation  that  he  was  pointed  oul  to  theai' 
by  (ioorbhurun  chowkeedar — not  to  mentioal 
that  the  arrest  was  made  at  a  lime  iifier 
nightfall)  when  all  recognition  woulil  bfr 
dillicult. 

It  seems  to  me  that  the  prosecution  hisr 
altogether  failed,  and  that  the  prisoners  air 

entitled  to  an  acquittal. 

tllarkby,  J. — I  concur  in  acquitting  inc 

prisoners. 


The  22nd  December  1S73. 

Present : 

The  Hon'ble  W.  Markby  and  E.  G.  BircK  : 

Judges.  I 

Hig:h  Court — Haul— Judicial  proceeding-— Aa 
X.  of  1872,  Sections  294—297,  and  SiS. 

Reference  to  the  High  Courts  under  SecJ:^ 
2C)6  of  the  Code  of  Criminal  Procedure,  h 
the  Officiating  Sessions  Judge  of  Back^^ 

i^nnge. 

Arzanoollah 
versus 

Nazir  Mullick  and  others. 

Baboo  Doorga  Mohun  Dass  for 

Arzanoollah  ; 

The  powers  of  dealing-  with  cases  comingf  Uefot?  tbt.  \ 
HijL^h  Court  under  Sections  294,  295,  2c/\  are  ooly  Mfc"h  j 
as  are  declared  in  Section  297,  under  which  SecHi«tiir  ' 
Court  can  only  deal  with  errors  in  judicial  pvocctda^  \ 
An  order  by  a  Mag^ist^a^e,  under  Section  51S,  Ctidk^  ' 
Criminal  Procedure,  upon  information  and  witboJl^vf 
formal  enquiry  ortaking  of  evidence,  prolubkm^apersa*  , 
from  re-openmg-  a  haut,  is  not  a  judicial  proceflliii^* 

Markbjj  J. — In  this  case,  we  are  asked  tt) 
set  aside  an  order  made  under  Sectioi      S  c*f 
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le  Code  of  Criminal  Procedure  on  the  ground 
\  illeg.iliiy.  The  case  is  referred  to  us  for 
^t  purpose  by  the  Sessions  Judge  under 
eclion  296  c  f  ilie  Code  of  Criminal  Procedure. 
The    order  made 


Magistrate  to  this  Court ;  but  I  think  the 
wording  and  the  arrani^enient  of  ih^  Sections 
of  ihc  new  (^ode  indicate  that  the  Legisla- 
ture intended  that  our  powers  of  dealing 
IS   that  a  certain   haut,  pwiih  cases  cominq;  before  us  under  Seciions 

294.  295,  296,  should  be  only  such  as  are 


oui 


declared  in  297.     >|ow,  under  Section  297, 


hich  had  been  disused  for  some  lime,  should 
Dt  be  re -opened. 

It  appears  thai  there  had  formerly  been  we  can  only  deal  with  errors  in^^dicial 
ro  rival  hauts — the  Chalisa  haut  and  the,  proceedings;  and,  this  not  being  a  judicial 
lianga  Pasha  haut;  and  that,  in  conse-  proceeding,  we  have  no  power  at  at  all  under 
aence  of  a  riot,  the  gwners  of  these  two  the  Code  of  Criminal  Procedure  to  interfere. 
aats  were  directed  not  to  hold  them  upon  ]\Ir.  Justice  Jiirch,  sitting  with  the  Chief 
ae  same  day,  the  result  of  which  was  that  Justice,  had  already  expressed  this  opinion 
lie  0"vncr  of  the  Chalisa  haut  gave  it  up.         \  in  a  case  reported  in    20    Weekly  Reporter, 

Subsequently,  an  intention  of  re-opening  1  Criminal.  53,  and,  upon  consideration,  I  have 
he  Chalisn  haut  was  entertained,  where-  come,  though  I  must  admit  wiih  some  hesi- 
ipon  the  Deputy  Magistrate,  under  Section  !  laiion,  to  the  same  conclusion. 


rl8  of  the  Code  of  Criminal  Procedure,  upon 
nfomialion,  and  without  any  formal  encjuiry, 
)fr  taking  any  evidence,  issued  an  order  pro- 
iibiiing  absolutely  the  re- opening  of  the 
tout. 

This  order  is  considered  bv  llic  District 
Judge  to  be  illegal,  because  the  .Magistrate, 
chough  he  might  prohibit  the  holding  of  the 
bant  at  a  particular  place  and  time,  could 
Dot  prohibit  absolutely  the  holding  of  any 
baul  at  all. 

The  view  taken  bv  the  Sessions  ludure 
certainly  appears  to  be  supported  by  iiie 
deciiiions  reported  in  13  Weekly  Reporter, 
Criminal  Rulings,  73,  and  10  Weekly  Reporter, 
Criminal  Rulings,  36  :  and  the  Full  iknch,  in 
a  recent  case*  on  this  subject,  very  carefully 
abstained  from  holding  that  a  Magistrate 
could  is«uc  an  order  under  this  Section  which 
would  be  utterly  destructive  of  a  man's  ri":ht 
of  property. 

But  even  supposing  the  order  to  be  one 
which  the  Deputy  Magistrate  had  no  power 
to  make,  still  it  appears  to  me  that  we  cannot 
set  it  iside.  It  is  true  that,  under  the  old 
Procedure  Code,  orders  under  Section  62 
(which  corresponds  to  Section  518  of  the 
new  Code)  were  constantly  set  aside  by  this 
Court  when  brought  before  it  under  Section 
434-  But  Section  434  of  the  old  Code  is 
unrestricted,  and  enables  the  Court  of  Session 
to  refer  for  the  orders  of  this  Court  any 
order  of  the  Magistrate  whatsoever,  and  the 
power  of  this  Court  to  deal  with  such  orders 


h  was  argued  that,  inasmuch  as  this  was 
not  an  order  authorized  J^y  Section  518,  it 
was  not  within  Section  520,  and  was,  there- 
fore, a  judicial  proceeding.  But  that,  I  think, 
would  be  an  evasion  of  the  law,  which  was, 
I  believe,  intended  to  prevent  any  revision  by 
this  Court  of  the  action  of  the  Magistrates 
under  this  Scctioji. 

The  Sessions  Judge  has  al>o  asked  us  to 
deal  with  this  c  isc  under  Section  j  5  of  the 
Charter  Act,  But  if  it  is  desired  that  we 
should  exercise  any  powers  which  we  may 
possess  under  that  Sec: ion,  I  think  there  must 
be  a  separate  application  for  that  purpose. 

Birch,  J . — I  am  of  the  same  opinion. 


The  22nd  December  1S73. 
Present  : 

The  Ilonble  W.  Markby  and  K.  G.'^ Birch, 

Judges. 

Notiification— Gaming— Act  II.  (B.  C.)  of  1867, 

*  Section  2. 

(Miscellaneous  Case.) 

Banee  Mad  hub  Koondoo,  Peiiiioner. 

Bd'ooo  (iooroo  Dass  Bancrjec  for  the 
Petitioner. 


Ilic  noti.ication  which  thr  G  ^vcrnment  is  cmpowcrcrl 
to  issue  under  Section  2  of  the  Ciaming-  Art,  II.  (B.  C.) 
«^f  1S67,  sli.)uld  specify  the  limit"?  of  any  town  to  which 
it  is  intended  the  Act  "ihotild  apply,  and  mustbe  publish- 

is  not  in  any  wav  defined,  and  therefore  it  '  ^^^J"/^''^*' ^:'"'''^^'V:'*^  ^.'-'^^^^ttes:  ,  ,  ,    , 

tY,;«U*u«  w^^^..,,.^«^  .u    .1  u       J  vv  here  a  hrst  no^ihcation,  which  extended  the  Act  to 

might  be  presumed  that,  whenever  such  orders  '  a  town  with  spediicatlon  of  limits  to  which  it  was 

were  found    to   be   illegal,   they  might    be    set  i  intended  to  be  applied,was  published  only  once,  and  a  sub- 
aside.     Under  the  new  Code,  the   Court  of  !  T'^'!^"^^"''^'''''-''''^'?"' P"^*''''^^;^.^*^'■^?*\^ 

o       •         I  JO.-  r       y      ^  Act  to  the  town  Without  specifyinsf  the  limits  to  which  the 

bession   has.    under    Sections     295,     296,    the  ,  Act  was  to  apply,  it  was  held  that  the  subsequent  uoti- 
Same   power  of    referring    any  orders    of   the  '  ^cations  were  not  sufficl(^t,  but  that  that  did  not  prevent 

^ I  the  operation  of  the  Act  in  places  which  arc  shown  to 

•  be  undoubtedly  within  the  town  according  to  j^s  ordinary 


18  W.  K..  Crim.,  47. 


designation. 
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Jjarkdy^  y.—ls  this  case,  which  is  before 
U3  under  Section  294  of  the  Code  of  Criminal 
Procedure,  the  question  for  consideraiio.i  is 
whether  the  defendant  has  been  rightly  con- 
victed for  an  offence  under  the  Gaming  Act 
(Act  II.  of  1867  of  the  Ufengal  Council). 

The  only  point  of  la\l  for  our  considera- 
tion is^iether  the  notifications  re(juircd  by 
Section  2  of  the  Act  have  been  published  in 
the  Gazette. 

The  course  taken  by  the  (iovcrnment  ap- 
pears to  have  been  this.  In  the  first  instance, 
a  single  notification  was  published,  signifying 
that  the  Act  was  applied  to  various  towns, 
amongst  others  to  Bcrhampore  ;  and  in  that  no- 
tification the  Government,  as  it  is  empowered 
to  do  by  Section  2.  specified  the  limits  of  the 
town  of  Hjrham;)orj  for  the  purpose  of  the 
Act.  But  there  was  no  notification  pub- 
lished in  the  two  following  Gazettes,  and, 
therefore,  the  [)rovisions  of  the  law  not 
having  been  complied  wiih,  there  could  be 
no  conviction  under  the  Act  in  the  places 
mentioned  in  the  notification. 

Subsequently,  the  (lovemment  caused  a 
notification  to  be  published  in  three  succes- 
sive Gazettes,  stating  that,  doubts  having 
arisen  on  the  subject,  it  was  declared,  with 
reference  to  former  notificatim^  on  this  sub- 
ject, that  ?hc  Act  was  applied  to  Herhampore 
and  the  other  towns  mentioned  in  the  former 
notice. 

In  these  three  notifications,  the  limits  of 
the  towns  to  which  the  Act  was  applied 
were  not  specified  as  in  the  former  notifica- 
tion. 

Thc^ objection  taken  in  the  present  case 
is  that  the  notifications  are  incomplete,  inas- 
much as  the  limits  of  the  town  of  Berham- 
pore  are  not  specified,  and  therefor^  it 
cannot  be  known  to  wiiat  district  the  Act 
applies.  It  is  urged  that  this  Act  creates  a 
new  offence,  and  that  only  in  particular 
places,  and  that,  unless  limits  are  specified, 
it  will  be  left  to  the  evidence  of  witnesses  to 
determine  the  applicability  of  the  Act,  which 
inconvenience  the  Legislature  intended  to 
obviate  by  requiring  the  Government  of 
Bengal  to  state  precisely  the  limits  within 
which  the  Act  was  applied. 

The  view  taken  by  the  Sessions  Judge  is 
that  the  notifications  are  sufiicient.  He 
thinks  that  j)ersons  interested  were  bound 
to  inquire  whether  the  previous  notification 
gave  the  limits,  and  that,  as  it  did  so,  the  Act 
wjfs  complied  with. 

With  this  view  we  are,* upon  consideration, 
unable  t^  agree.  We  think  that  nothing  can 
be  imported  by  reference  from  the  earlier 


notification  into  ths  three  subsequent 
cations:  and  thi%  if  th?  Government  desiici 
to  specify  the  limits  of  any  towo  fjr  Ihi 
purposes  of  the  Act,  thes*  V\m:U  must  be 
specified  in  a  noiification,  which  nititica'tia. 
must  be  published  in  three  socccssiit 
Gazettes. 

»  But,  upon  ihj  wlule.  we  hive  come  IQ 
the  conclusion  that,  thxigh  it  would  be 
useful  and  desirable  ihat  ihs  Hmiis  sboald  ke 
specified,  and  thougn  pr  jbabiy  it  was  by  u 
oversight  that  this  was  not  done,  it  i>  Ut 
absolutely  necessary  lo  read  Section  2  ^  i 
it  said  '*  bv  a  notification,  which  shall  cootaB 
a  specification  of  the  limits,"  &c. 

Of  course,  the  result  of  no:  specifying  itft 
limits  will  be  to  reduce  the  opsraiion  of  the 
.\ct  to  what  is  clearly  and  xndispatiWf 
within  the  towns  specified.  Should  lijr 
doubt  exist,  it  must  be  held  that  the  Ac  is 
not  applicable.  But  we  are  not  prepared  to 
say  thit  the  Act  h\s  not  bee.i  applied  10 
places  which  are  shown  to  be  undoiibtedlj 
within  those  towns  according  to  their  ordi- 
narv  desiqrnation. 

This  being  so,  we  do  not  feel  called  njioii 
in  the  present  case  to  interfere.  There  ttoes 
not  appear  to  be  any  positive  evidence  ibal 
Kagra,  where  tliis  occurrence  took  pTicc,  is 
within  the  town  of  Birhamoore :  but  no 
(picstion  of  this  kind  was  raiseti  by  the 
defendants  at  the  trial  when  the  facts  were 
being  inquired  into,  and  the  Sessions  jodj^e 
has  stated  that  Ka?ra  is  include  1  within 
the  municipal  township,  and,  in  fact,  consli- 
tiues  the  principal  and  most  populous  part 
of  Berhampore. 


'    The  7th  January  1S74. 

Presenl  : 

The  Hon'ble  F.  B.  Kemp  and  F,  A.  (Ilover^ 

Judges. 

Obstruction— Proce4ure— Act  X.  of  1872,  Sec- 
tions 518  and  521. 

(Miscellaneous  Case.) 
Brindabun  Dutt,  Peiitiontr, 
Mr.  M,  L.  Sandd  for  the  Petitioner. 

A  Magistrate  of  the  2nd  cla^s,  having^  passed  an  «rdcft| 
under  Act  X.  of  1S7J,  Section  51S,  for  the  retnoral  of  »■] 
obstruction,  the  Magistrates  on  appeal,  held  that,  though | 
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proceedings  of  the  Subordinate  Kfagistrate  were 
it  jurisdiction,  he  (the  Magistrate)  was  competent, 
Section  51S,    to    direct    the    removal    of    the 
traction  ;  and  he  passed  an  order  accordingly. 

r  .  .  • 

IliSLD  that  the  order  of  the  Magistrate  under  Section 

was  illef^al,  and  that  he  should  have  proceeded  un- 

Section  521  and  the  following  Sections  of  the  Code. 


the  provisions  of  Section  521  and  the  fol- 
lowing Sections  which  are  apf)licable  to 
cases  of  this  description. 


I 


The  loih  January  1874. 


AVw/>,    y. — The   applicant   obtained   an  ' 
fdcr  from  Justices  Pl]f ar  and  Morris  calling 
the  record  of  this  case,  and  notice  also  , 
spears  to  have  been  sent  to  the  district- 
ithorities.    The  record  is  now  b^re  us. 

appears  that  on^  Tara  Churn  I^osoo  com- 

lined  that  the  defendant  Brindabun  Dutt     The  Hon'ble  J.  B.  Phear  and  (J.  G.  Morris, 


Present : 


closed  up  a  passage;  he  also  charged 

with  wrongful  obstruction.    The  case 

tried  by  the  Joint  Magistrate,  Mr.  John- 

That  officer  convicted  the  petitioner 

jfore  us  under  Section  283,  and  fined  him. 

te   also,    apparently    under    Section    518, 

irected  the  obstruction  to  be  removed.     On 

^peal,  the  Magistrate  was  of  opinion  that 

fr.    Johnson  had   exceeded   his  authority, 

ismiich  as  he  was  a  Second-class  Magistrate 

rithout  powers  to  act  under  Section   518  ; 

It,  says  the  Magistrate,  inasmuch  as  Brin- 

ibun  Dutt  has  had  ample  time  to  give  evi- 

|ence,  and  explain  away  any  charge  brought 

dnst  him  for  obstructing  this  road,  he.- as 

iilagtstrate  silting  in  appeal,  was  competent, 

^nder  Section  518,  to  direct  the  obstruction 

be  removed.     He,  therefore,  passed  an 

rder  dHrecting  the  removal  of  the  obstruc- 

lon.     It  is  now  contended  before  us  that  the 

rder  of  the  Magistrate  imder  Section  518 

ras  illegal.     We  think,   with   reference  to 

order,  that  such  is  the  case.     We  do  not 

ind  that  the  Magistrate  passed   his  order 

[or  the  immediate   removal  of  the  alleged 

obstruction,  on  the  ground  that  such  order  is 


ytidges. 
Local  inquiry—Act  X.  of  1872,  Section  533. 

(Miscellaneous  Case.) 

Mir  Dhunoo,  Petitioner^ 

versus 

Thomas  Brown,  Opposite  Party, 

Bahoos  Kally  Mohun  Dass  and  Kally  Kishen 
Sein  for  the  Petitioner. 

Bahoos  y Hggadanund  Mookerjee  and  Ro- 
mesh  Chunder  Mitter  for  the  jOpposite 
Party. 

When  a  local  inquiry  under  Section  533  of  the  Code 


likely  to  prevent,  or  temls  to  prevent,  obstruc-  .  ^^  "'"'"^^  ^^<^^^r^  is  instituted  it  becomes  part  of 

lion,  annoyance,  or  injury  to  anv  person  law.     ^^*^  proceedings  in  the  case,  and  the  pa-ty  affected  by 

ully  employed,   or  danger  to'  human  life,    »'  »^  *^"^»^**'^  ^"^  ^  acquainted  with  the  results  of  it.  and 

lealth,   or  safety,  or  to  prevent  a  riot  or  an  !  tohaveanopportunity  of  rebutting  the  deputed  Magis- 

ffray.     This  is'  clearly  a  case  in  which  the    tratc's  report,  if  he  thinks  necessary  so  to  do. 
lagistrate  ought  to  have  proceeded  under  • 


[he  provisions  of  Section  521  and  the  foUow- 
Sections.  If  the* Magistrate  had  pro- 
ceeded under  that  Section,  then  the  applicant 
)efore  us  would  have  had  an  opportimity  of 
showing  cause,  and  also  would  have  enjoyed 
the  privilege  of  applying  to  the  Magistrate 
for  an  order  to  appoint  a  Jury  to  try  the  case. 


Phear,  y. — Wk  think  that  there  has  been 
material  error  in  the  proceedings  of  the 
Magistrate. 

It  appears  that,  on  the.  25th  September,  he 
found  it  necessary  to  institute  a  local  inquiry, 


Jl'he  proceedings  of  the  Magistrate  appear  *'and  he  made  an  order  accordingly.     In  doing 


to  us  to  be  illegal.     We,  therefore,  quash  his 
>Tder,  and   direct  him   to  proceed,    if  any 


this,  he  must  hav^  been  acting  under  the  pro-« 
visions  of  Section  533  of  the  Criminal  Pio- 


pplicaiion  be  made  to  him  to  do  so,  under  j  cedure  Code,  which  says :  "  Wheqjsver  a  l&cal 
Vol.  XXI.  eS-a 
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'^  inquiry  is  necessary  for  the  purposes  of 
"  this  Chapter,  any  Magistrate  of  the  first 
''class  may  depute  any  ^lagistrate  subordi- 
"  nate  to  him  to  make  the  inquir}',  and  may 
**  furnish  him  with  such  instructions,  consist- 
"ent  with  ilie   law   for   the   lime   being   in 


"  force,  as  may  seem  necesAry  forhisguidance, 
any  pal%  ot  the  necessary  expenses  of  the 


*and  niav  declare  by  \Aom  the  whole  or 


paK  of 
'^  inquiry  shall  be  paid. 


We  think  that,  when  an  inquiry  of  this 
kind  is  instituted,  it  becomes  part  of  the  pro- 
ceedings in  the  case,  and  the  party  affected 
by  it  is  entitled  to  be  acquainted  with  the 
results  of  it,  and  to  have  an  opportunity  of 
rebutting  the  deputed  Magistrate's  report,  if 
he  thinks  necessary  so  to  do. 

In  this  particular  case,  it  appears  to  be 
doubtful  whether  the  Magistrate  paid  any 
attention  at  all  to  the  return  of  the  Deputy 
Magistrate,  Mr.  Williamson,  whom  he 
deputed  to  make  the  inciuiry.  or  whether  he 
limited  himself  to  taking  Mr.  Williamson's 
own  evidence  on  the  13th  October.  If  he 
did  limit  himself  to  this  evidence,  then  we 
think  that  he  was  in  error  ;  and  we  may 
point  out  that  the  evidence  of  a  gentleman , 
whose  kYiowledge  of  the  facts  was  obtained 
in  the  way  in  which  Mr.  Williamson's  know- 
ledge was  obiained,  is  hardly  to  be  termed 
the  evidence  of  an  ordinary  witness.  He  is 
a  person  sent  down  after  the  contest  between 
the  parties  had  reached  a  very  advanced 
stage  in  Court,  for  the  purpose  of  becoming 
or  being  made,  so  to  speak,  a  witness  of 
facts  under  litigation.  Apart  from  Section 
533,  it  pTobably  would  be  more  than  doubt- 
ful whether  the  Magistrate  would  have 
power  to  create  a  witness  other  than  gn 
expert  witness  in  this  manner. 

On  the  whole,  we  think  that  the  petiiioner 
Avas,  at  any  rate,  entitled  to  know  the  report 
of  Mr.  Williamson  before  Mr.  Williamson's 
evidence  was  taken  on  the  13th  October,  and 
consequently  there  has  been  a  material  error 
in  these  proceedings.  Accordingly,  we  set^ 
aside  the  Magistrate's  order,  and  return  the 
record  to  the  Magistrate,  in  order  that  the 
hearing  may  be  carried  on  from  the  stage  at 
which  it  was  "before  him  on  the  i3ih  Octo- 
ber. The  petitioner  must  be  afforded  reason- 
able opportunity  of  learning  the  contents  of 
Mr.  Williamson's  report,  of  cross-examining 
Mr.  Williamson  thereupon  if  he  desires  it, 
and  *aIso  the  opportunity,  [f  he  thinks  fit,  of 
reljutiing  any  of  the  material  statements 
made  in  that  report. 


The  loth  Januar}'  1874. 

Present : 

% 

The  llonble  J.  K  Phear  and  (i.  <i.  Mew 

Judgea, 


•Haul— Police-officer— Jurisdiction— Act  X.  of 

1873.  Section  518. 


( Miscellaneous  ( 'ase. 


Banee  Madhub  Ohose,  Peiitioner, 


versus 

Wooma  Nath  Roy  ChoAdhry,  Opfy^siu 

Party. 

Biihon  Ashootosh  Mookerjee  for  the 
Petitioner. 

Mr,  R.  T.  Allan  and  Baboo  AnunJ 
Ch under  Ghosal  for  the  Opposite  Party. 

The  operation  of  Section  5i.'5,  Cude  of  Crimiaal  Pro- 
cedure, IS  confined  to  rases  where,  in  the  opinion  of  the 
\fan-;stiate,the  delay  which  would  he  caused  by  adnptifi;: 
a  different  procedure  from  that  specified  in  theelrplanatinc 
to  that  Section  would  "occaiiion  a  greater  evil  than  tittt 
suffered  by  the  person  upon  whom  the  order  is  tnade,  t>r 
would  defeat  the  intention  of  this  (the  .vitfi)  Chaptrf." 

• 

Where  a  Magistrate,  without  hearing  the  petidoner, 
or  giving^  him  an  opportunity  of  being-  heard.  and«iimplv 
upon  the  foundation  of  a  police-officer's  report,  directed 
the  petitioner  to  abstain  from  holding  a  haut  upo  i  kr> 
la  nd  on  a  certain  da  y ,  because  another  party  had  long  been 
accustomed  to  hold  a  haut  iipon  hts  land  adjacent  t>i 
the  petitioner's  haut  on  the  day  following  that  in  vliicb 
the  petitioner  held  his  haut,  it  was  held  that  bis  order 
parsed  under  Section  51S  %vas  ultra  vires^  the  police-- 
officer's  report  bcm*^  vague  and  insufficient,  and  a  pri- 
vate interest  of  this  kind  not  affording  a  ground  f<nr 
making  an  order  under  Section  518,  or  any  other  order 
under  the  Criminal  Procedure  Code. 

Phear,  J. — Wk  think  that  this  rule  mibt 
be  made  absolute  upon  the  ground  that  the 
Magistrate  has  acted  ultra  7'ires. 

• 
The  facts  appear  to  be  that  the  ^lagistrate 
has  directed  the  petitioner  to  abstain  from 
holding  a  haut  upon  his  land,  which  he  has 
been  hiiherto  accustomed  to  hold  on  Sundays, 
upon  that  day  or  any  other  day  in  the  week 
except  Thursday,  because  one  Wooma  Nath 
Koy  C  howdhry,  called  the  opposite  party, 
has  long  been  accustomed  to  hold  a  haai 
upon  his  land  adjacent  to  the  place  of  hant 
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of  the  petitioner  on  the  day  following  that  of ' 
the  petitioner's  haut,  namely,  the  Monday. 
And  the  Magistrate  has  made  this  order 
itbout  hearing  the  petitioner,  or  giving  him 
opportunity  of  being  heard,  simply  u{)Oi» 
tlie  foundation  of  a  police-inspector's  report. 
If,  then,  the  Magistrate  has  any  jurisdiction  to 
mn.ke  thi«  ex-par te  order  at  all,  it  must  be  by 
virtue  of  Section  518  of  the  Criminal  Proce- 
dure Code.  This  Section  runs  thus:  **A 
**  ^lagistrate  of  the  Dbjtrict,  or  a  Magistrate 
••  of  a  division  of  a  district,  or  any  Magis- 
•*  tratc  specially  empowered,  may,  by  a 
%vritien  order,  direct  any  person  tc^abstain 
from  a  certain  act,  or  to  take  certain  order 
with  certain  property  in  his  possession  or 
**  under  his  management,  whenever  such 
**  Magistrate  considers_that  such  direction  is 
'*  likely  to  prevent,  or  Uends  to  prevent, 
obstruction,  annoyance,  or  injury,  or  risk  of 
obstruction,  annoyance,  or  injury,  to  any 
*'  persons  lawfully  employed,  or  danger  to 
* '  human  life,  health,  or  safety,  or  a  riot  or  an  ! 
"  affray. '  ! 

And    appended    to    this    Section    is    an 
explanation  in  these  words: —  I 

**  This  Section  is  intended  to  provide  for  i 
•'  cases  where  a  speedy  remedy  is  desirable,  ! 
**  and  where  the  delay  which  would  be 
"  occasioned  by  a  resoit  to  the  procedure 
•'contained  in  Section  .521  and  the 
**next  following  Sections  would,  in  the 
"  opinion  of  the  Magistrate,  occasion  a 
"  greater  evil  than  that  suffered  by  the  person 
•*  upon  whom  the  order  was  made,  or  would 
**  defeat  the  intention  of  this  Chapter." 

The  effect  of  this  explanation  clearly  is  to 
confine  the  operation  of  Section  518  to  cases  ' 
where,  in  the  opinion  of  the  Magistrate,  the 
delay  which  would  be  caused  by  adopting  a  \ 
different  procedure,  namely,  that  specified  in  | 
the  explanation,  would  "  occasion  a  greater  | 
*'  evil  than  that  suffered  by  the  person  upon  | 
"  w;hom  the  order  is  made,  or  would  defeat  the 
•'  intention  of  this  Chapter"  If  the  Magis- ' 
trate  exercises  the  power  given  by  this  Section  ' 
under  circumstances  not  intended  bv  the  I 
Legislature,  then,  clearly,  as  it  seems  to  us,  f 
he  is  acting  ultra  vires,  and  ought  to  be  set ! 
right  by  this  Court  in  •exercise  of  the  extra- 1 
ordinary  powers  conferred  uj>on  it  for  this  | 
])urpose  by  the  Charter  Act.  It  would  be  I 
useless  for  the  T^egislature  to  express  in  i 
words  that  it  is  its  intention  that  these  powers  ! 
should  be  exercised  only  m  certain  limited  | 
cases,  if,  nevertheless,  the  Magistrate  could, 
uncontrolled,  exercise  those  powers  without 
any  restriction  whatever,  and  without  any ; 
responsibility  to  a  superior  Court. 


Now,  in  the  present  case,  the  Magistrate 
has  certainly  not  expressed  his  •pinion  that 
the  delay  which  would  be  occasioned  by 
adopting  the  more  lengthy  procedure 
indicated  in  the  explanation  would  occasion 
a  greater  evil  than  that  suffered  by*  the 
petitioner  as  a  cclisequence  of  his  order; 
and  not  only  has  he  not  expre^ed  this 
opinion,  but  it  seems  to  us,  upon^he  mate- 
rials which  are  before  us,  that  there  exists  no 
foundation  whatever  upon  which  such  an 
opinion  could  be,  in«reason,  formed  or  based. 
The  report  of  the  inspector  falls  very  far 
short  of  saying  that  a  breach  of  the  peace 
is  imminent  in  consequence  of  the  one  haut 
being  held  on  one  day,  and  the  other  haut 
being  held  on  the  next  day.  It  is  almost 
impossible  to  suppose,  upon  the  facts  of  this 
case,  meagre  as  they  are,  that  there  could 
be  such  a  pressing  emergency  with  regard 
to  the  making  of  this  order  that  the  Magis- 
trate could  not,  in  the  interest  of  the  public, 
delay  acting  on  Wooma  Xaih's  complaint,  or 
the  police-report,  the  short  time  which  would 
be  needed  for  summoning  the  petitioner 
before  him.  Possiblv,  Wooma  Nath  Rov 
Chowdhry  may  be  very  anxious,  indeed,  to 
suppress  altogether  the  holding  of  a  market 
by  his  neighbour,  or  to  put  the  day  of 
holding  it  as  far  distant  as  he  can  from  the 
day  on  which  his  own  is  held.  But  a 
private  interest  of  this  kind  does  not  afford  a 
ground  for  making  an  order  under  Section 
518,  or  for  making  any  other  order  under 
the  Criminal  Procedure  Code.  The  grounds 
upon  which  this  order  can  rightly  be  made, 
if  at  all,  are  specified  in  Section  518.  In 
this  case,  no  other  ground  for  ihe  order 
amongst  those  specified  in  that  Section  is 
even  suggested,  except  the  last  one,  namely, 
a*riot  or  an  affray,  or  a  breach  of  the  peace, 
being  likely  to  occur.  And  the  police- 
inspector's  report  does  not  go  beyond  saying 
that  it  would  not  be  astonishing  if  that, 
at  some  future  lime,  a  breach  of  the  peace 
might  hgppen  in  consequence  of  the  rivalry 
between  the  two  hauts,  and  the  proximity, 
in  regard  to  lime,  in  which  these  hauts  were 
held.  In  short,  we  think  that  the  conditions 
which  are  made  necessary  by  Explanation  i , 
in  order  that  the  Magistrate  may  have 
jurisdiction  to  exercise  the  summary  powers 
given  by  Section  518  in  the  absence  of  the 
person  upon  whom  the  order  may  be  made, 
are  not  satisfied  in  this  case,  and  that,  conse- 
quenllv,  the  Magistrate  making  the  order 
complained  of  acted  without  jurisdictidh.      * 

The  rule  \%  made  absolute.      • 
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The  13th  January  1874. 

Present : 

The  llon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Breach  of  the  peace— Polid-report— Act  X.  of 
V 1872,  Sections  491,  530. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by     the    Officiating    Sessions    Judge    of 
Backergunge, 

The  Queen 


versus 
Ram  Cbunder  Roy. 

A  police-report  is,  under  Act  X.  oi  1872,  Section  530, 
explanation,  sufficient  information  on  which  a  Magistrate 
may  take  action  in  a  case  of  apprehended  breach  of  the 
peace  under  Section  491  of  that  Act. 

Reference, — In  the  village  of  Gunga- 
nuggur,  in  Thannah  Palung,  there  exists  an 
old  market  owned  by  Cbunder  Shekhur 
Chakladar  and  others,  held  twice  a  week,  913., 
on  Monday  and  Friday.  Owing  to  certain 
altercations  with  the  owners  of  this  hat, 
some  of  the  traders,  in  conjunction  with  a 
portion  of  the  inhabitants  of  the  village, 
recently  established  a  new  and  rival  hat  with 
a  daily  bazar  on  a  piece  of  land  of  which 
the  petitioner  Ram  Chunder  Roy  is  a 
co-sharer  with  others,  situated  at  about  300 
yards  to  ^le  north  of  the  old  market. 

The  Deputy  Magistrate  of  Madareepore, 
being  of  opinion  that  the  simultaneous  exist- 
ence of  the  two  h^ts  is  calculated  to  lead  fo 
a  breach  of  the  peace,  has  bound  over  the 
proprietors  of  the  lands  on  which  the  hits 
are  held  in  various  sums  to  keep  the  peace 
under  Section  491  of  the  Criminal  Procedure 
Code,  and,  under  Section  518  thereof,  issued 
a  notice  to  the  owners  of  the  new  hat  to 
alter  its  days,  and  abojish  the  daily  bazar. 

For  the  reasons  given  in  my  order  on  the 
back  of  the  petition  submitted  with  the 
record,  I  consider  the  Deputy  Magistrate's 
order  in  connection  with  the  petitioner  Ram 
Chunder  Roy  to  be  illegal,  and  recommend 
that  it  may  be  set  aside. 

Reasons  given  by  the  Sessions  Judge, 

^    The  Deputy  Magistrates  order  requiring 
Rai\j  Chunder   Roy  to  enter  into  recogni- 


zances to  keep  the  peace  seems  to  me  to  he. 
illegal  for  the  following  reasons  : — 

1.  There  was  no  information  before  hi»- 
that  Ram  Chunder  Roy  was  about  to  comaaC^^ 
I  breach  of  the  peace,  or  that  he  was  aboiA 
to  do  any  act  likely  to  cause  a  breach  of  ibr 

peace. 

2,  When  appearance  was  made  Xo  show, 
cause  against  the  order,  the  evidence  not  only 
d!d  not  show  that  Ram  Chunder  Roy  vis 
likely  to  occasion  a  breach  of  the  peace,  hot 
it  showed  that  there  w&  no  reason  to  suujKJie 
he  was  likely  to  do  so. 

The  case  arose  out  of  the  establishment  d 
a  rival  hat  in  proximity  to  a  previowlr 
existing  one.  Ram  Chunder  Roy  was  a  pail- 
owner  of  the  land  on  which  the  new  hat  a 
held,  but  does  not  reside  near  it.  And  it « 
shown  that  he  has  leased  his  interest  in  the 
land  to  two  other  persons.  There  is,  there- 
fore, no  reason  for  binding  him  over  to  keq) 
the  peace. 

Considering  the  Deputy  Magistrate  s  order 
to  be  illegal,  I  direct  that  the  record  be  sub- 
mitted to  the  High  Court  under  Section  2*/*. 
Code  of  Criminal  Procedure. 

Judgment  of  the  High  Court, 

Glover,  7.— We  do  not  think  it  necessary 
to  interfere  in  this  matter. 

By  Section  296,  this  Court  could  sot  aside 
the  Deputy  Magistrate's  order,  if  it  vert, 
shown  to  be  contrary  to  law.  The  ScssioDS 
Judge  considers  that  it  was  contrary  to  law. 
first,  because  the  Deputy  Magistrate  had  00 
information  before  him  that  Ram  Cbunder 
Roy  was  likely  to  commit  a  breach  of  the 
peace ;  and,  secondly,  because  there  was  no 
evidence  on  the  record  to  support  such  a 
charge. 

On  the  first  point,"  the  Deputy  Magistnte 
does  not  seem  to  have  been  wrong;  for  a 
police-report  has,  by  the  explanation  to  Sec- 
tion 530,  Code  of  Criminal  Procedure,  been 
declared  to  be  sufficient  information  on  which 
a  Magistrate  could  take  action.  The  subs^ 
quent  evidence  must  be  given  in  a  regnfar 
way,  and  by  witnesses  examined  hi  the 
►Magistrate's  presence,  but  a  Magistrate  could 
act  under  Section  491  on  the  report  of  ibe 
police.  • 

But,  were  it  otherwise,  Ram  Chunder  Roy 
was  not  prejudiced  by  what  the  Depatj 
Magistrate  did.  He  was  called  upon  to  sho* 
cause,  and  appeared  accordingly,  and  evidence 
was  taken  to  prbve  the  cause  of  the  tw 
contending  parties.  The  Sessions  Ji«b« 
says  that  there  was  no  evidence  to  show  tto 
Ram  Chunder  Roy  was  likely  to  commit,  or 
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se  toi3e  committed,  a  breach  of  the  peace ;  j 
ihe  record  shows  the  contrary.     There  | 
sworn  testimony  to  the  fact  in  the  evi- 
ice  of  the  witnesses,  who  deposed  that  the 
r  of  the  new  hat  was  preparing  active,! 
ns  of  resistance  which  were  very  likely  i 
to   result  in  an  afifray.     We  give  no  opinion  | 
Ml  to  the  worth   of   this  evidence;    but  the 
Evidence,  such  as  it  is,  was  on  the  record,  and 
Sessions  Judge  probably  overlooked  it. 
The    Deputy    Magistrate's    order    would  I 
.ve  been  illegal  only^if  there  had  been  no  \ 
;evidence.     As  it  is,  it  may  be  an  improper  , 
order,  but  cannot  be  said  to  be  an  ill^al  one  , 
;«rith  which  this  Court  could  interfere  under 
Section  296,  Code  of  Criminal  Procedure. 

The  papers  are  returned  to  the   Sessions 
;  J«dge. 


The  1 4 ill  January  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Witnesses — Cross-examination^Accused 
person— Act  X.  of  1872,  Section  218. 

Reference  io  the  High  Court,  under  Section 
2ij6  of  the  Code  of  Criminal  Procedure^ 
by  ths  Sessions  Judge  of  Myniensingh, 

rhe  Queen 

versus 

Amiruddin  Fakcer. 

L'lK^er  Section  aiSof  the  Code  of  Criminal  Procedure, 
a  Magistrate  is  not  competent  to  refuse  to  recall  the 
witnesses  for  the  prosecution  to  be  cross-examined  by 
the  accused,  and  it  is  not  necessary  for  the  accused  to 
show  that  he  has  reasonable  grounds  for  his  application. 

Reference, — In  a  case  before  Baboo 
Chundro  ^lohun  Roy,  Deputy  Magistrate  .at 
Mymensingh,  one  Amiruddin  was  charged 
with  an  offence  under  Section  498  of  the 
Indian  Penal  Code. 

After  the  charge  ag%inst  the  accused  had 
been  drawn  up,  he  petitioned  the  Court  that 
the  witnesses  for  the  prosecution  might  be 
recalled,  in  order  that  he  might  cross-examine 
them  again  on  certain  matters. 

The  Court  disallowed  tlje  prayer  of  the 
accused,  and  sentenced  him  to  rigorous  im- 
prisonment for  six  months. 

The  Officiating  Magistrate  of  the  District 
confirmed  the  order  of  the  Lower  Court  on 


appeal,  notwithstanding  the  objections  urged 
by  the  appellant  a.s  to  the  illcg^ity  of  the 
course  pursued  by  the  Deputy  Magistrate  in 
refusing  his  prayer  to  have  the  witnesses  for 
the  prosecution  re-suminoned  with  a  view  to 
his  cross-examining  them. 

The  Officiating  Magistrate,  in  support  of 
his  order,  urges  (1)  that,  as  the  witnesses 
for  the  prosecution  were  exam  in  ei'  on  the 
same  day  the  charge  was  drawn  up, 
the  accused  might  then  have  had  them  re- 
called; (2)  that,  when  the  witnesses  on  behalf 
of^  the  prisoners  were  examined  01  25th 
October,  he  did  not,  on  that  date,  express  any 
desire  to  have  the  witnesses  for  the  prose- 
cution recalled  ;.(3)  that  it  was  only  on  27th 
October,  after  the  case  had  been  completed, 
that  he  made  such  application,  and  even  then 
alleged  no  special  grounds  for  it ;  (4)  that 
there  must  be  reasonable  grounds  shown  for 
such  an  application,  and  that,  in  this  case,  the 
accused  was  not  prejudiced  by  its  being 
refused. 

The  Magistrate  is  in  error  in  supposing 
that  the  witnesses  for  the  defence  in  this 
case  were  ever  examined  by  the  Deputy 
Magistrate,  and  has  overlooked  the  fact  that 
the  Deputy  Magistrate  adverts  in  his  judg- 
ment to  the  circumstance  of  no  witnesses 
having  been  produced  for  the  defence. 

This  misconstruction  of  the  facts,  how- 
ever, does  not  touch  the  legal  point  involved 
in  the  case. 

I  submit  that  Section  218  of  Act  X.  of 
1872  does  not  leave  it  discretionary  with  the 
Court  to  recall  the  witnesses  for  the  prose- 
cution at  the  request  of  the  prisoner. 

The  ])rovision  of  the  law  is  absokite,  and 
not  conditional,  on  reasonable  ground  being 
shown  for  the  application. 

'f'he  prisoner  in  this  case  never  waived 
his  right  to  have  the  witnesses  recalled,  and 
the  ruling  of  the  Honorable  Court  in  W.  R., 
Volume  XVII.,  page  5r,  is  exactly  in  point. 

It  was  there  laid  down  by  the  Honorable 
Cliief  Justice  and  .Mr.  Justice  Ainslie  that 
''a  Magistrate  cannot  refuse  to  allow  wit- 
jiesses,  whom  he  allowed  to  be  cross-examined 
by  the  accused  {Previous  to  the  preparation  of 
a  charge,  to  be  recalled  and  cross-examined 
after  the  accused  has  been  put  upon  his 
defence  under  Section  252  of  the  Code  of 
Criminal  Procedure,  treating  them  as  wit- 
nesses for  the  prosecution." 

I  submit  that  there  has  been  a  material 
error  in  this  trial  by  which  the  accused  has 
been    prejudiced;  that   the   orders   oP  the  * 
Deputy  Alagistrate  and  Magistrate  should  be 
set  asidC)  and  a  fresh  trial  ordered^ 
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ywigment  of  the  High  Court, 


as  facts  that  there  was  a  serious  riot  in  vfakk 
,,  3      ,..     t .  ,     .      ..      .         »    ,        no  less  than  three  persons  were  irouiHWt-, 

hanp.J  \\  c  think  the  Sessioiis  Jiulge  that  some  of  the  rioters  were  sent  in  br  *J 
.s  right  Section  218  of  the  C  runinal  Pro-  ;  ^^y,^^  ^^  ^^e  thannah  of  which  the  acciwl. 
ccduro  Code  enacts  that  an  accused  person  '^y^^,  j^  charge;  and  that  bail  was  taken  fm 

them  by  the  accused.     In  the  diary  kept  bf 


shall  be  allowed  to  recall  and  cross-examine 
the  witnesses  for  the  prosfcution.'     It  is  not, 

rlf( 


Fuiteh  Mahomed,  and  which  refers  to  the 


under  the  law  neccssar>'lfor  the  accused  tQ  events  of  the  day  in  question,  the  riot  is 
show  ihl^he  has  a  reasonable  ground  for  j  ^^^ed,  and  memion  onlv  made  of  a  petlr 
exercisinir  the  rijrht  of  recallinflr  and  cross-    ^^..„u  ^^«^-.,«;«^  «k;^K  ^u^  ^^^;^»  «^,/.«ij 


ig  me  right  ot  recalling 
examining  the  witnesses. 

The  orders  of  the  Deputy  Magistrate  and 
Magistrate  are  set  aside,  and  a  new  trial 
ordered. 


assault  concerning  which  the  parties  were  told 
10  complain  themselve^  before  the  Magistrate, 
,  and  no  mention  is  made  of  bail  having  been 
taken  from  any  one. 

In    Us    defence    before    the    ^^agistralc 
'  Fuiteh ^Uhomed  alleged  that  he  was  ill  at 
I  the  time  in  question,  and  saw  no  one :  that 
'  he  signed  the  diary  without  making  himself 
actiuainted    with  its  contents  :  and  that  do 
bail  was  taken  from  any  one.     The  finding 
I  of  the  Courts  below  shows  that  this  defence 
I  was    false    in    every    particular;   bat  it  ii 
j  lo mended  for  ihe  accused  by  his  Coansel, 
■  Mr.  Piffard,  that  Futteh  Mahomed  was  not 
legally   bound    to    furnish    a   diarv  to  bis 
superior  officer,  and  that,  in  any  case,  there 
'  is    no   evidence   whatever   to  show  that  the 
!  omission  in  that  diar>-  was  the  result  of  an? 
I  intention  on  the  part  of  the  Sub- Inspector  to 
I  deceive  the  District  Superintendent,  and  that 
he  had  no  reason  to  believe  that  the  informa- 
tion supplied  by  him  was  false.     Mr.  Piffard 
also  wished  to  draw  a  distinction  between 
ccramission  and   omission,   and  contended 
that   neglect   of   duty   by   omission  to  give 
information  would  not  bring  a  police-officer 
wiihin   the   purview   of  Section    177,  Penal 
Code.     This  seems  an  altogether  nntenablc 
objection,  unless  it  could  be  shown  that  the 
Sub- Inspector  was  not  legally  bound  to  send 
information  on  matters  connected  wiih  police- 
duties   to  his  superior.     If  he  vr9&  legally 
bound   to  give    information,   he   would  be 
Glover,  J. —  Thk  accused  is,  or  rather  was,    legally   bound    not    to   omit    to   give  such 
a  Sub-Inspector  of  Police  in  charge  of  the  .  information,  and  such  omission  would  make 
Chowk  Kullan  Thannah,  and  he  has  been  |  him  punishable  under  the  Section, 
convicted   under   Section  29  of  the   Police        There  can  be  no  question,  it  seems  to  me. 
Act  and  Section  177  of  the  Penal  Code,  and  1  as  to  a  police  oflicer's  duty  in  a  matter  like 
sentenced  to  three  months*  rigorous  impri-^this.     By  Section  44,   Act  V.  of  i86i  ithe 
sonment.     The  Sessions  Judge  confirmed  the    Police   Act),   every    officer   in   charge  of  a 
Magistrate's  order,  and  the  case  now  comes  i  police-station   is  bound   to   keep  a  genera! 
before  us  under  Section  294,  Criminal  Pro-    diary  in  which  he  is  to  record  "all  com- 
cedure  Code.  "  plaints  and  charges  preferred,  the  names 

It  has  been  frequently  held  that  this  Court ,  '*  of  all  persons  arrested,  the  offences  chargwi 
has  no  power  tD  interfere  on  the  merits  of  a  i  *  against  them,"  and,  by  Section  23,  he  is 
case  like  this.  The  accused  must  show  bound  to  commuBicate  intelligence  respecting 
clearly  that  the  conviction  is  wrong  in  law,  the  "  public  peace."  If,  then,  there  had  been 
^before  we  can  set  aside  the  order  complained  a  riot  in  which  several  persons  had  been 
of.  V  wounded,  and  regarding  which  information 

Now,  bcMi  the  Lower  Courts  have  found    had    been    given    al   the   poHcc-staiion  of 
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The  i/lh  januiry  iJ^74. 
Present : 

The  llonble  F.  i).  Kemp  and  F.  A.  (ilovcr, 

Jiulges, 

Police-officer — Omission  to  give  information— 
Act  V.  of  1861,  Section  44— Act  XLV.  of  i860, 
Section  177. 

(Miscellaneous  Case.) 

Syed  Futteh  Mahomed,  Pelilwuer. 

Messrs.  C,  Piffard  and  C.  Gregory  for  the 

Petitioner. 

I  'ndcr  Act  \'.  of  i  .•()  i ,  a  poHce-ofliccr  ih  bound  to  com- 
municate information  to  his  superior  officer  rej^ardinjBf 
the  commtftion  of  a  riot  affertin;?  the  puhhV  {leace,  and 
to  make  an  entry  thereof  in  the  diary  which  he  is  requir* 
cd  by  Section  44  of  that  Act  tp  keep,  and  the  omission 
to  ^ive  such  information  brings  him  within  the  purview 
of  Section  177  of  the  Penal  Code.  • 
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wk  Kullan,  Futteh  Mahomed  was  legally 
nd  to  communicate  such  informa.lon  to 
superior  officer,  and  to  make  an  entry 
ereof  in  the  diary  which  the  Act  ordered 
be  kept.  If  police-officers  are  to  be  at^ 
fijbeity  to  give  or  withhold  information  regard- 
ing the  public  peace  at  their  pleasure,  for  this 
Iwould  be  the  result  of  not  being  legally  bound 
lO-  g^ive  such  information,  iheir  appointments 
Inight  as  well  be  abolished  at  once.  * 

But  it  is  said  that  no  evidence  has  been 
{given    to  show  that  I^utteh  Mahomed  had 
I  reason  to  believe  that  his  entry  in  the  diary 
that  the  case  was  one  of  common  asss^uU  was 
false,  that  he  might,  on  further  enquiry,  have 
satisfied   himself  that   the  alleged   riot  and 
irounding  was  a  sham,  and  have,  therefore, 
I  lorn  up  the  bail-bonds,  and  have  considered 
\  himself    justified    in    saying^    nothing    more 
I  about  the  matter.     Had  this  been  so,  the 
j  Sub*  I  nspecior  might  have  been  exonerated 
i  from  evenihing  but  a  careless  and  ignorant 
:  discharge  of  his  functions  :  but  his  case  was 
entirely   different     He  denied  that  lie  had 
seen  any  rioters  at  the  thannah  at  al',  and 
\  denied,  moreover,  that  he  had  taken  bail  from 
'  any  one.     This  must,  on  ihe  findings  of  fact 
come  to  by  the  Courts  below,  be  considered 
as  a  false  defence,  and  1  do  not  think  ihat 
the     Magistrate   and    Sessions    Judge    were 
wrong  in  law  when  they  drew  the    inference 
that  Futteh  Mahomed  acted,  as  he  did.,  wil- 
fully* and  suppressed  information  which  he 
was  bound  to  have  given,  and  which  informa- 
tion he  had  no  reason  to  believe  was  false, 
from  an  improper  motive.     1  think  that  his 
case  came  properly  within  the  meaning  of 
Section  177,  Penal  Code,  and  that  there  is  no 
error    of    law    in    the    Lower   Court's   pro- 
ceedings. 

A'emPf  J . — I  also  think  we  ought  not  to 
interfere  in  this  case.  The  learned  Counsel 
has  made  an  entirely  new  case  for  his  client. 
In  the  Court  below,  ihe  appellant  Futieh 
Mahomed  stated  that  he  was  not  present 
when  the*  parties  were  brought  to  the  police- 
station,  and  that  he  never  took  bail  from 
them ;  he  further  admitted  that  he  signed 
the  diary  without  being  aware  of  its  contents. 
His  defence  was  founci  to  be  false,  a  finding 
with  which  we  cannot  interfere  as  a  Court  of 
revision. 

Under  the  circumstances,  we  think  that  the 
punishment  (including  the  loss  of  his  appoint- 
meni),  which  the  appelUnt  has  already 
undergone,  is  sufficient  to  meet  the  require- 
ments of  justice.  \Ve  accordingly  remit  the 
remaining  period  of  the  sentence  passed 
upon  him. 


The  19th  January  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Ci lover, 

Judges. 

ETidence— Oath— Miuiicipal  Commissioner—  1 1- 
•  legality— Act  VL  of  1872,  Section  5-flfict  X.  of 
1872,  Section  296.  ^ 

Reference  lo  the  High  Court^  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^  hy 
the  Sessions  fudge  of  Hooghly. 

The  Queen 

versus 

Tar i nee  Churn  Bose,  Petitioner. 

Baboo  Ob  hoy  Churn  Bose  for  the  Petitioner. 

Under  Act  VI.  of  1872,  Section  5,  the  omission  to  take 
any  oath,  or  any  other  irrcorularity  in  the  form  in  which 

,  it  is  administered,  does  not  invalidate  the  proceedings. 
The  Hig^h  Coiwt  declined  to  interfere,  under  Section 

I  296,  Act  X.  of  1872,  with  theorderofa  Municipal  Com- 
missioner, who  was  the  editor  of  a  newspaper,  who 
had,  prior  to  the  disposal  of  the  case,  made  very  stronpf 

;  remarks  on  the  case  in  the  newspaper  of  which  he  was 
editor,  holdinjf  that  there  was  nothing  iiiegfal  in  his 
order,  though  he  would  have  exercised  a  wise  discretion 

I  if  he  had  refused  to  sit  as  one  of  the  Commissioners  in 
the  case. 

'  AV////>,  y. — The  petitioner  has  been  fined 
Rs.  10  under  Hye- law  27  of  the  Serampore 
Municipality.  The  order  runs  thus:  For 
obstructing  a  **  public'  nullah,  which  runs 
through  his  garden  to  and  from  the  river, 
that  he  be  ordered  to  clear  out  tha*  portion 
of  the  nullah  wiifiin  thirty  days  from  this 
date,  subject  to  a  penalty  of  four  rupees  a 
d2f\'  thereafter  for  disobedience  until  the 
obstruction  has  been  completely  removed. 

(Sd.)         (jkoroe  Smith, 

Second-class  Magistrate. 

Thakoor  Dass  Gossain, 
»  Com  m  issioner. 

The  Judge  has  referred  the  case  to  this 
Court  under  the  provisions  of  Section  296 
of  the  Code  of  Criminal  Procedure,  on  the 

following  grounds  : — 

• 

1st. — That,  according  to  the  decisions  to  be 
found  in  Bengal  Law  Reports,  Vol.  1.,  page 
41,*  and  Vol.  X\'11I.,  W.  R.,  page  44,  the 
order  imposing  a.daily  fine  is  illegal.     * 


I 
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"any"  nullah  or  watercourse,  and  the 0 
missioners  may  order  the  remofal  d  of 
such  obstruction  on  grounds  of  public  beaUL 
Penalty  for  infringement,  Rs.  lo.  Thepai* 
itioner  does  not  allege  that  he  has  obuioei 
the  written  permission  of  the  Commissionets* 
and  the  Bye-law  does  not  refer  to  a  public  or 
private  watercourse.  It  distinctly  states  tint 
^he  obstruction  of  any  watercourse  shall  sab*^ 
ject  the  offender  to  fine.  The  order  tmposn^ 
a  daily  fine  must  b^set  aside.  The  ])m- 
ceedings  of  the  Municipal  Commissioners  is 
other  respects  are  not  interfered  with. 

The  papers  are  returned  to  the  Jutlge. 


2nd, — That  the  evidence  is  not  recorded  on 
oath,  the  consent  of  the  pleader  for  the 
accused  not  being  considered  by  the  Judge 
to  be  legally  suflicient. 

3rd. — That  ISIr.  George  Smith,  one  of  the 
Commissioners  who  dcdded  this  case,  as 
Editor  of  the  Friend  ojf  India  newspaper, 
was  not^competent  to  try  the  case,  inasmuch 
as  he  lia(ftil ready  prejudged  it  in  the  columns 
of  that  newspaper. 

The  Judge  cites  passages  from  the  said 
newspaper  of  the  23rd  October  and  6th 
November.  A  passage  from  the  same  paper, 
dated  the  ayih  November,  written  after  the 
decision  of  the  case,  is  also  referred  to  by  the 
Judge. 

On  the  first  ground  of  reference,  we  think 
that  the  daily  fine  for  an  offence  which 
had  not  been  committed  is  illegal  {I'ide 
Bengal  I-aw  Reports,  \'ol.  1.,  page  44,* 
Criminal  Rulings,  which  was  followed  in 
the  case  of  \V.  N.  Love,  W.  R.,  \'ol.  XVIII., 
page  44.) 

Wiih  reference  to  the  second  ground  of 
reference,  we  think  that,  under  Section  5,  Act 
VI.  of  1872,  the  omission  to  take  any  oath,  or 
any  other  irregularity  in  the  form  in  which 
it  was  administered,  would  not  invalidate  the 
proceedings  of  the  Municipal  Commissioners. 

On  the  third  ground  of  reference,  we  think 
that  Mr.  G.  Smith  would  have  exercised  a 
wise  discretion  in  refusing  to  sit  as  one  of  the 
Commissioners  in  this  case.  Mr.  Smith  had, 
prior  to  the  disposal  of  the  case,  made  some 
very  strong  remarks  in  the  Friend  0/  India, 
of  whicl^  paper  he  is  admittedly  the  Editor. 

Mr.  (t.  Smith  has  also  published  some 
remarks  of  a  highly  improper  character  in 
the  same  newspaper  after  deciding  thecas^s 
Municipal  Commissioner,  but  we  cannot  say 
that  Mr.  G.  Smith  acted  illegally,  and  we 
observe  that  he  was  assisted  in  the  case  by 
another  Commissioner,  Baboo  Thakoor  Dass 
Gossain.  The  fine  of  Rs.  10  under  Bye- 
law  No.  27  is  strictly  legal.  It  may  be  a 
question  whether  the  nullah  in  question  is  %' 

public  nullah.       The  fact  that  the  Municipal  j      A"  ""'^^^  P^*'^^^  ^^  *"  Assistant  Magistrate  m  a 

Commissioners  choose  to  call  it  so  in  their  I  ^a^°^^'"<^*<^*^«^^^*'^P«**^%""<**«^-'^«^'t»<>«53oofiheCode 

order  fining  the  petilioner  will  not  prejudice  '  of  Criminal  Procedure,  was  referred  to  the  High  Coart 
the  petitioner's  title.  No.  2  7  of  the  Bye-laws,  by  the  Sessions  Judge,  with  a  recommendation  that  ibe 
which  have  been  sanctioned  by  the  Govern-    order  should  be  set  aside  on  certain  grounds  stated, 

ment  of  Bengal,  and  have,  therefore,  the  same  !  the  want  of  jurisdiction  in  the  Assistant  Magistnte 
effect  as  if  inserted  in  Act  III.  of  1864  (see  not  l)eing  one  of  thf  grounds.  The  Division  Bendi, 
Section  b6  of  the  Act),  enacts  that  no  person     before  whom  that  reference  came,  declioed  to  inter. 


The  20ih  January  1874. 

Present : 

The  Ilon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


High  Court— JurisdictioQ— Procednre— Bfttdi 
of  the  peace— Act  X.  of  1872,  Section  530. 


(Miscellaneous  Case.) 

Run  Bahadoor  Singh,  Peiitioner, 

versus 

Ilur  Doyal  Singh,  Opposite  Parly. 

Mr.  C.  Gregory  for  the  Petitioner. 

Mr.  C.  Piffard  and  Moanshee  Mj^komed 
}  'usuff^  for  the  Opposite  Party. 


shair,  without  the  wriuen  permission  of  the 
Cojnmissioners,   set   up   any   obstruction   in 

*  ffe  W.  R.,  Crim.,  44  (foot-note). 


fere  with  the  order.  It  was  held  by  another Dinsioo 
Bench,  before  whom  the  matter  was  sabsequenily  broogtit 
on  motion,  that  they  were  not  debarred  from  eBtfri«S 
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|Bto  the  question  of  the  want  of  jurisdiction  ;  and  as  the 
bfiPect  of  the  Assistant  Magistrate's  order  was  to  prejii- 
Kce  one  of  the  parties,  the  order  which  was  admittedly 
irithout  juri:>diction  was  set  aside. 

;•    Kemp,    y.    -Thk    opposite   parly    ill    ihisj 
i^sc,    Hur  Doyal   Singh,   in  January    1S73, 
appears  to  have  presented  a  peliiion  to  trie 
e^ect  that  a  breach  of  the  peace  was  con- 
template 1  vviih  reference  to  a  dispute  whicjj 
<rx»^ted    respecting  the  le.ise  of  an   8A-anna 
share    of    Mouzan   ini^erpore.      The    police 
appear  to  have  been  d  rected  to  report- in  the 
matte-,    and  the   result  of   the  enquiry   was 
that  there  was  no  immediate  prospect  <  f  a 
breach  of  the  pcaco,  but  that,  lookin<^  to  the 
position  of  the  parties,  it  was  not  improbable 
thai    ihe   dispute    would    lead    10   a   breach 
of    the     peace.     I'pon    this,    the    Assistant 
Magistrate     called     upon     Run      Bahadoor 
and   others  to  show  cause  whv  thev  should 
not    enter   into    recognizinces   to    keep    the 
peace.      The   summons   to    Run    Bahadoor 
Singh  did  not  contemplate  anjenquiry  under 
the    provisions   of    Section    530   as    to   pos- 
session.    On  Run  Bahadoor  Singh's  applica- 
tion to  appear  to  sho  v  cause  by  mookhtar,  he 
was  permitted  to  do  so,   and  the  Assistant 
Magistrate  thought  proper  to  enter  also  into 
the  question  of  possession.     The  Assistant 
Magistrate  states  that  the  parties  expressed 
their  consent  that  this  should  be  done,  and, 
therefore,  although  he  had  held  no  prelimi- 
nary proceeding  as  required  by  law  before  a 
case  can  be  brought  under  the  purview  of 
Section  530,  he  had  proceeded,  with  reference 
to  the  consent  of  the,  parties,  to  adjudicate 
upon  the  quest'on  of  possession,  and  there 
can  be  no  doubt  that  the  Assistant  IMasris- 
trate  has  found  that  the  opposite  party,  Hur 
Doyal   Singh,  is  in  possession.      Upon  this, 
Run  Bahadoor  Singh,  the  pctiiioner  before 
us,  there  being  no  a})peal  against  the  oider 
of  the  Assistant   Magistrate,  applied  to  the 
Sessions  Judge  of  Gya   to  refer  the  matter 
to  the  High  Court:     Tfjc  Judge  tljcreupon 
referred  liie  matter  to  this  Court,  being  of 
opinion    that    the    order    of    the    Assistant 
Magistrate    was    illegal,    and    ought    to    be 
quashed  for  these  reasons,  namely,   ist,  that 
the  summons  to    Run«Baha.1oor    Singh    lo 
show    cause   why  he  sliould   not  be  bound 
down   in   recognizances  to  keep  the  peace 
mentioned  a  sum  much  less,  or  one-half  of 
that    which    was   eventually   entered'  in    the 
recognizance-bond  ;  and,  2rtdly,  because  the 
Assistant   iSIagisirate   hnd    entered   into   the 
question  of  possession,  widiout  holding  the 
necessary    preliminary     proceeding    in    the 
matter.     The  case,  therefore,  came  before  this 
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Court  upon  a  reference  from  the  Sessions 
Judge  of  Gya.  On  the  i6th  of  5""c  1873, 
the  matter  came  before  Justices  Markby  and 
Birch,  and  those  learned  Juilges  «-ere  of 
opinion  that  it  was  *'  quite  possible  that 
"there  might  have  been,  as  the  Judge  aays, 
'some  informality  Jimouniing  to  irregularity 
^  in  the  proceedings,  but  there  is^nothing 
"  whatever  to  show  us  that  the  ripffits  of  the 
"  parlies  have  been  in  any  way  interfered 
"  with.  We  think,  therefore,  that,  in  the 
'*  exercise  of  our  discretion,  we  ought  not  lo 
*' inter  fere.' 

Subsequently,  the  matter  was  brought 
before  another  Bench,  consisting  of  Justices 
Kemp  and  Pontifex,  on  the  allegation  that 
Justices  Markby  and  Birch  had  declined  to 
hear  the  pleader  for  Run  liahadoor  Singh 
on  the  question  of  jurisdiction,  which  ques- 
tion was  not  in  any  way  raised  in  the  order 
of  reference  by  the. Sessions  Judge  of  Gya. 
Justices  Kemp  and  Pontifex  granted  a  rule 
calling  upon  the  opposite  party,  Hur  Doyal, 
to  show  cause  why  the  order  of  the  Assist- 
ant Magistrate,  dated  the  6th  February  1873, 
should  not  be  set  aside  as  passed  entirely 
without  jurisdiction.  The  case  has  now 
been  fully  argued  by  the  learned  Counsel  on 
both  sides.  In  a  case  like  this,  unless  it  were 
very  cleai  that  the  point  now  raised  was  not 
included  in  the  order  of  reference  by  the 
Sessions  Judge,  and  was  not  argued  before 
Justices  Markby  and  Birch,  we  should  have 
hesitated  to  ini'^rfere  in  the  matter  ;  but  it 
appears  to  us  manifest  that  the  question 
which  is  now  laised.  and  which  is  one  of 
jurisdiction,  d  d  not  in  any  way  form 
I  the  subject-matter  of  the  order  8f  refer- 
i  ence.  or  of  the  argument  before  Justices 
Markby  and  Birch.  It  is  admitted  that  Run 
Bahadoor  Singh,  who  has  acquired  the  pro- 
perty from  Ismed  Kooer.  is  the  zemindar. 
'  It  is  also  admitted  that  Hur  Doyal  Singh 
;  had  held  a  ticca  lease  of  a  portion  of  this 
'  mouzah,  which  lease  had  expired.  Hur 
!  Doyal  Singh  alleges  that  his  lease  has  been 
I  renewed  by  the  zemindar,  and  that  fact  is 
'denied  by  Run  Bahadoor  Singh.  From  the 
statements  put  in  by  Hur  Doyal  Singh  him- 
self, it  is  clear,  and-  this  much  was  admitted 
by  the  learned  Counsel,  Mr.  Pilfard,  who 
ap{)ears  for  Hur  Doyal  Singh,  that  the  pro- 
perty in  dispute  is  ijmalee  property.  Now, 
it  has  been  ruled  by  this  Court  on  severaf 
occasions  that  disputes  regarding  ijmalee 
property,  namely,  disputes  with  reference  to 
the  right  of  a  parity  to  collect  the  rents  of  a' 
defined  share  on  a  joint-property,  cannot  form 
the    subject  of  enquiry  and  decftion  under 

69—8. 


34 


Criminal 


THK  WEEKLY  REPOETEE. 


Rulings, 


[Vol.  XXI. 


Section  530.  In  those  cases,  the  remedy  and 
the  course  %i  action  to  be  pursued  in  cases 
of  that  description  is  very  clearly  pointed 
out.  It  is  also  very  clear  that,  in  this  case, 
the  order  of  the  Assistant  ^Magistrate,  which 
is  an,  order  passed  entirely  without  jurisdic- 
tion, has  j2;reatly  prejudidfed  the  petitioner 
Run  Bahgdoor  Singh.  He  is  acknowledged • 
to  be  the  zemindar,  and  the  question  between 
him  and  his  lessee  is  whether  the  lease  was 
renewed  or  not  That  is  a  question  which 
can  he  disposed  of  by  the  Civil  Court.  The  ' 
order  of  the  Assistant  Magistrate,  which  was 
passed  entirely  without  jurisdiction,  unless  , 
set  aside,  will  force  Run  Bahadoor  Singh 
into  the  Civil  Court  as  plaintiff  with  the 
onus  upon  hira.  Therefore,  looking  to  the 
fact  that  the  order  was  passed  entirely 
without  jurisdiction,  and  the  title  of  Run 
Bahadoor  Singh,  as  zemindar,  has  been  greatly 
prejudiced  by  such  order,  we  set  aside  the 
order  of  the  Assistant  Magistrate,  dated  6th 
February  1873,  as  passed  witlvout  juris- 
diction. 

Glover,  y.  -I  concur  in  thinking  that  we 
ought  to  interfere  in  this  case.  The  order 
of  the  Assistant  Magistrate  was  admittedly 
passed  without  jurisdiction,  and  we  ought 
not,  1  consider,  to  decline  interference,  merely 
because  the  point  was  not  raised  by  the  District 
Judge  who  made  the  original  reference.  It 
is  clear  that  the  Division  Bench  made  their 
order  on  the  Judge's  reference  alone,  and 
were  not  asked  to  interfere  on  the  question 
of  jurisdiction.  This  point  romes  before  the 
Court  for  the  first  time  on  the  present 
motion. 

It  may  be,  I  think,  that  we  should  not  have 
been  called  upon   to  lake  any  action  in  the 
matter,  had  not  the  petitioner  been  prejudiced 
by  the  Assistant  Magistrate's  order.     I'nder 
ordinary  circumstances,  we  miirht  have  said 
ihaf    the    petitioner's    neglect    to    urge    this 
objection  before  the  Lower  Courts  was  a  good 
reason  for  our  declining  to  help  him   now.  ! 
lUit,  as  Mr.  Justice  Kemp  has  pointed  out, 
Run  Bahadoor  Singh  is  placed  in  a  very  dis- 
advantageous position  by  the  .Assistant  Magis- 
trate's    order.     A     party    whose    right    he 
strenuously  denies  has  been  declared  entitled  1 
to  retain  possession  of  the  share  in  question,  ' 
and,   before  he  can  get  rid  of  this  incum-  . 
brance,  the  petitioner,  who  is  admittedly  the  [ 
proprietor  of  this  land,   will  be  obliged  to  ' 
undergo  the  trouble  and  expense  of  a  civil 
►suit.  •  This  being  the  result  of  the  Assistant 
Magistrate's  illegal   order,    I    think    we  are 
bound  to  interfere,  and  set  matters  right. 


The  2f»ih  January  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 
•  Jtidges, 

Jurisdiction— Magistrate— Dacoity — Act  XLV. 
of  i860,  Section  211. 

(^liscellaneous  Case.) 

*  Kader  Buksh,  Petitioner, 

Mr.  C.  Gregory  for  the  Petitioner. 

A  Mair'istratc  has  no  jurisdiction  to  convict  fn  a  cav 
in  which  the  accused  is  charered,  under  Section  211  itf 
the  l*enal  ('ode,  with  havinjj  mlsely  instituted  acrijnical 
charjjo  of  the  offence  of  dacoity. 

Kemp,  J. — ( )x  the  8th  of  January'  instant. 
we     sent     for    the     record,    and     ordered 
notice  to  be  given  to  the  Magistrate.    Mr 
Gregory,    who    appears    for    the    petitioner 
Kader  Buksh,  points  out  that  the  petitioner 
has   been   convicted   by   the   Magistrate  of 
Purneah  under  Section   211   of  the  Indian 
Penal     Code.     That   Section    enacts    thai: 
*'  Whoever,  with  intent  to  cause  injury  to  any 
"  person,  institutes,  or  causes  to  be  instiimed. 
•*any     criminal    proceeding     against    thai 
*•  person,  or  falsely  charges  any  person  \M:h 
"  liaving  committ;;d  an  offence,  knowing  tha: 
**  there  is  no  just  or  lawful  grounds  for  such 
"  proceeding  or  charge  against  that  person, 
*'  shall  be   punished    with  imprisonment  of 
**  either  description   for  a  teim   which  may 
"  extend  to  two  years,  or  with  fine,  or  wiih 
**  both  ;  and  if  such  criminal  proceeding  be 
'*  instituted  on  a  false  charge  of  an  offence 
"  punishable    with   death,   transportation  for 
"life,  or  imp>risonmenff  for   seven  years  or 
"  upwards,  shall  be  punishable  with  iraprison- 
'*  ment    of    either    description    for   a    term 
"  which  mav  extend  to  seven  vears.  and  shall 
*•  also  be  liable  to  fine."     Now,  the  offence 
charged  in  this  case  is  said  to  have  been  a 
false   change  of  the  offence  of  dacoitv -an 
offence  punishable  in  some  cases  by  death, 
and  in  others  by  transportation  for  life,  or  by 
rigorous    imprisonment    for  seven  years  or 
upwards.     An  offence  of  this  description  is 
triable  by  the  Sessions  Court  alone,  and  under 
Schedule  IV.  of  the  Code  of  Criminal  Proce- 
dure, under  the  heading  Section  2 1 1 ,  the  latter 
portion   of  it,    it   is   clear   that   the  offence 
charged     namely,  dacoity — being  triable  by 
the  Sessions  Court  alone,  the  conviction  and 
sentence   passed  by   the  Magistrate  in  this 
case   are  illegal,  and  must   be  annulled  as 
passed    without     jurisdiction.     This    order 
will  als)  apply  to  the  case  of  the  prisontr 
Ujyal,  although  he  has  not  appealed  :o  ibis 
Court. 
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The  26th  January  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glove*, 

Judges. 

Attempt — Previous  conviction — Punishment — 
Act  XLV.  of  1860,  Section  75. 

Conimilied  by  the  Magisiraie^  and  tried  by 
the  Sessions  Judge  of  West  Burdwan^  on 
a,  charge  of  attempt  at  house-brealiing 
by  night  in  order  to  the  commission  of 
ih€/t. 

The  Queen 

versus 

Damn  Haree,  Appellant. 

Section  75  of  the  Penal  Code  is  restricted  to  offences 
under  Chapters  XII.  and  XVII.  of  the  Code  of  Criminal 
Procedure,  when  the  term  of  imprisonment  awardable  is 
three  years'  imprisonment  and  upwards,  and  docs  not 
eefer  to  an  attempt  to  commit  any  of  those  offences,  nor 
ca.n  any  case  be  brought  within  it,  merely  because  the 
pnnlshment  that  may  be  given  for  it  extends  to  three 
years  and  upwards. 

Glover,  J. — The  prisoner  in  this  case  has 
been  convicted  under  Sections  457,  458.  and 
511  of  the  Penal  Code,  and,  in  accordance 
with  Section  75,  has  been  sentenced  to 
transportation  for  life,  he  having  been 
previously  convicted  under  the  Penal  Code 
of  dacoUy. 

There  can  be  no  doubt,  I  thiiik,  of  the 
man's  having  been  caught  in  the  act  of 
breaking  into  a  house  by  night,  but  I  do 
not  concur  in  the  sentence  passed  by  the 
Sessions  Judge. 

In  the  first  place,  I  do  not  see  how  Sec- 
tion   75    applies.     That   Section    refers    to  1 
offences   committed  and   made  punishable,  ! 
under  Chapter  XII.  or  XVII.  of  the  Code,  , 
with  imprisonment  for  three  years  or  upwards,  1 
and  not  to  an  attempt  to  commit  any  of  those 
offences.     Penal  statutes    must    be  strictly 
construed,   and   it   would    not   be   right   to 
include  Chapter  XXIII.  within  the  purview  of 
Section  75  when  that  Section  only  mentions 
other  Chapters  of  the  Co.ie,  and  not  the  one 
relating  to  attempts.     The  Sessions  Judge 
has,  1  think,  mistaken  the  meaning  of  the 
words  of  the  Section.    They   seem  to  me 
clearly  to  restrict  the   actitn  of  the  law  to 
cases  under  Chapters  XI I.  and  XVII.  when 
the  term  of  imprisonment  awardable  is  three 
years*  imprisonment  and  upwards,  and  not  to 
allow  of  any  case  being  brought  within  the 


Section,  merely  because  the  punishment  that 
may  be  given  for  it  extends  to*  three  years 
and  upwards. 

The  prisoner  has  been  convicted  of  attempt 
at  house-breaking  by  night,  having  made 
preparation  for  f^ausing  hurt,  &c.,  under 
•Section  458,  and'^the  pimishment  jnight  be, 
therefore,  by  Section  511,  one-kalf  of  the 
longest  period  provided  for  the  substantive 
offence.  Now,  under  Section  458,  the  high- 
est punishment  awardable  would  be  fourteen 
years'  rigorous  imprisonment  with  fine,  so 
that,  admitting  the  circumstances  of  aggrava- 
tion in  this  case  against  the  prisoner,  the 
maximum  punishment  that  can  be  inflicted 
on  him  is  seven  years*  rigorous  imprisonment. 

I  think  that  the  Sessions  Judge's  sentence 
should  be  modified,  and  the  prisoner  be  sen- 
tenced to  seven  years'  rigorous  imprisonment. 
I  think,  moreover,  that  this  is  a  sufficient 
punishment,  bearing  in  mind  that  the  former 
offence,  though  technically  dacoity,  was  really 
commiiied  by  a  band  of  starving  men,  and 
that  food  was  the  thing  robbed. 

Kemp,  J. — I  concur. 


The  27th  January  1874. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 


Abetment — Conspiracy— Act  XLV.  of  i860, 

Section  108. 


Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  0/  Shahabad,  on  a 
charge  of  abettini^  a  false  charge  imth 
intent  to  injure. 

The  Queen 
versus 

Gobind  Dobcy  and  others,  Appellants. 
Mr.  M.  L.  Sandel  for  the  Appellants. 

• 

Under  Explanation  5,  Section  108  of  the  Penal  Code, 
it  is  not  necessary  to^he  commission  of  the  offe'nce  of 
abetment  by  conspiracy  that  the  abettor  shall,  coyrert 
the  offence  with  the  person   who  comitits  it.    It  is 
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sufficient  if  he  enlace  in  the  cori>pii.ioy  in  pur.Miincc  of 
which  the  ofTeiye  is  c.)minittcd. 

Krmpy   J, — Ix    this    case,    ihe    |)risoner 
Gobind    Dobev  h.is    been   coaviclcd    under 
Section  211  of  the  Indian  Penil  Code,  and 
has  been  sentenced  to  four  years'  rii^orous 
imprisonment,  and  to  payli  fine  of  Rs.  200. 
or,  in  default  of  payment  m  that  fine,  to  suffer* 
rij^orous   iHaprisonmcnt  for  a  further  period 
ol  two  years.     The  other  prisoners,  four  in 
number,  have  been  convicte  1  of  an  olTence 
under  Section  211  and  Section  109.  that  is. 
with  abetment  of  the  offence  under  S  'ction 
211,  and  ihev  have  been  sentenced  to  i^vo 
years'  rij^orous  imprisonment,  and  to  pay  a 
fine  of  Rs.  50,  or,  in  default  of  payment  of 
that  fine,  to  further  rigorous  imprisonment 
for  one  year.     The  case  of  Gobind  Dobey. 
as  observed   by   Mr.    Sandel,    is   somewhat 
different  from  the  case  of  the  other  prisoners 
We    tike    his    case    first.     (Jobind    Dobey 
undoubtedly  charged  Rambudun  Singh  and 
others    with    the    murder    of     his     brother 
Ramnidhee  Djbey.     'I'nat  charge  the  assess- 
ors and  the  Judge  have  found  to  be  false, 
and  they  have  also  found  on  the  evidence 
of    Rambudun   Singh   and    oiher   witnesses 
examined  for  the  prosecution  that  Ramnidhee 
Dobey  committed  suicide  by  throwing  him- 
self off  a  precipice  in  the  neighbourhood  of 
the  village.     Considering  that  evidence,   wc 
see  no  reason  to  interfere  with  the  finding  of 
the  Judge  and  assessors  with   reference  to 
Gobind  Dobey,  with  this  exception  that  the 
term  of  imprisonment  to  which  he  has  been 
sentenced  in  default  of  payment  of  the  fine 
of   Rs.    200    is    not    strictly    legal.     Under 
Section  ^  of  the  Penal  Code,  the  tv.'rm  ot 
imprisonment  in  default  of  payment  of  a  fine 
shall  not  exceed  one-fourth  of  the  maximum 
period  of  imprisonment  fixed  for  the  offenc^. 
Now,  the  maxinum  of  imprisonment  fixetl  for 
an  gffence  under  Section  2  n  is  seven  years 
Therefore,  one-fourth  o!  seven  years  would 
not  be  two  years,  and  so  fir  the  sentence  of 
the   Sessions  Judge    is   wrong   in    law,  and 
must   be   amended.     The   prisoner  Gobind 
Dobey  will,  in  default  of  payment  of  the  fine, 
suffer  rigorous  imprisonment  for  a  further 
period  of  twenty-one   month*.     With  refer- 
ence to  the  other  prisoners,  four  in  number, 
they  have  been  convicted  of  abetting  (Jobind 
Dobey    in    bringing    this    false    charge    as 
against    Rambudun    Singh    and    others    by  j- 
conspiracy.     Their        conviction     •  entirely 
depends,  \ye   may  say,  on  the  evidence  of 
^Mr.  Charles,  the  District  Superintendent  of 
Police.     This  witness  was  not  sent  up  with 
the  other  ^witnesses  for  the  prosecution  iu 


the  first  instance,  but  was  summoned  bv  the 
Sessions  Judge  after  the  prifoncrs  had  ht-tra 
put  upon  their  defence,  and  after  ^Ir.  Chirles's 
examination,  which  was  taken  in  the  presence 
♦f  the  prisoners,  ihev  were  called  upon  fo:  a 
further  defence,  but  ihev  did  not  add  anv- 
thins:  to  their  former  defence.     Mr.  SanJeL 
who    appears    for    the    [irisoners,    has    very 
sijenuously  relied  upon  the  vaiju^ness  of  ihc 
evidence  of   »Mr.   Charles   with  reference   10 
what  these  lour  pris:)i^-"rs  Mited  before  him 
with   reference  tj  the   f.icL  that   Ramhadun 
Sincrh  had  kicked  liu*  deceased   Ramnidhee 
Dobey,  and  by  ihai  act  caused  him  to  fall 
over     the     precipice.     We     have     carefullr 
considereil  the  evid  :nce  of  Mr.  C  harlc£,  antl 
we    do    not    find   that  the   witness  is  a!  ail 
va'':ue    or    indistinct    with    reference  to    the 
statements  made  by  these  four  j^risoncrs:  all 
that    he    savs    is   that  he  cannf>t  reciil  the 
precise     Hindee    term    used    by    them    for 
"rolling  over  "  the  precipice,  but  he  distinctJy 
says  that  these  four  ]>risoners  sia'ed  before 
him  that  ihev   saw    Rimbudun   Sin^h  kick 
Rimnidhee   D  )bey  o\er  the  precipice,  ami 
that    they    give    the  r    stitements    as    tst- 
witnesses,  and  not  as  speaking  from  hearsay. 
We,  therefore,  think  there  is  nothing  vague 
or  indefinite  in  the  t^vidence  of  the  Dis.rici 
Superintendent. 

Thin,   wiih    reference    to    the   offence  of 
abetment,     it     is     contended     that     ii    ba> 
not    been    legally   made    out    in    this  case. 
We    think    it    has.     Under    Explanation  5. 
S_»ction  loi  of  the  Indian  Penal  Code,  ills 
not    neces^arv    to    the    commission   of  the 
offonce  of  abetment  by  conspiracy,  as  in  this 
case,    that    the   abettor   should    concert  the 
offence  with  the  person  who  commits  it.    U 
is  sufiicient  if  he  engage  in  the  conspiracy  in 
pursumce  of  which  trie  offence  is  comraittcJ. 
Now,  having  found  in  concurrence  wiiri  the 
assessors     an  1     the     Sessions     Julge    tail 
(iobind  Dobev  commiitctl  an  offence  iroJer 
Section  211,  and  also  finding,  as  we  do,  on 
the  eviilence  of  Mr.  Charles,  which  has  been 
properly  relied  upon,  that  these  four  prison- 
^ers   did    intentionally  give   false   statement? 
before  him.  aiding  the  statements  of  Gobin.l 
Dobev,   which   was  cPbarlv  a  false  one,  we 
think  they  have  been  rightly  convicted.    In 
their  case,  the  adiliiional  term  of  .iraprisoii- 
meiu  in  default  of  payment  of  the  fine  isoiw 
year,  and,  as  the  maximum  term  of  imprison- 
ment fixed  for  the  offence  is  seven  years.  t.h3 
senience   of    further   imprisonment  for  one 
vear  in  default  of  pavment  of  the  fine  is  not 
illegal.     The   sentence   passed   upon  inesc 
four  prisoners  will,  therefore,  stand  intact 
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The  28th  January  1874. 
Present : 

rhe  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Sessions  Judge— Commitment— False  evidence 
—Act  XLV.  of  i860,  iSection  193— Act  X.  of 
1872,  Section  472. 

Commit  led  hy  the  Magistrate,  and  tried  I)y 
the  Sessions  jhidge  of  Dinagepore^  on  a 
charge  of  giving  false  evidence. 

The'  Queen 


versus 


Unnath  Bundhoo  Banerjee,  Appellant. 


Bahoos  Doorga  Mohun  Doss  and  Grish 
Ck under  Ghose  for  Appellant. 


I'nder  Section  472,  Code  of  Criminal  Procedure,  before 
a  Sessions  Judjje  can  commit  a  person  to  the  Court  of 
Session,  it  is  necessary  that  the  offence  should  have 
been  committed  before  the  Sessions  Court,  and  that  it 
be  one  within  the  cognizance  of,  and  triable  exclusively 
by,  that  Court. 

^  'i  he  offence  of  intentionally  jyi  vingf  false  evidence  (Sec- 
tion 193,  Penal  Code),  not  being  triable  exclusively  by 
the  Sessions  Court,  is  not  one  in  which  the  Sessions 
Judge  can  commit. 


Kemp,  y. — The  prisoner  has  been  con- 
victed,   under    Section    193    of   the    Indian 
Penal  Code,  of  the  offence  of ^  giving  false 
evidence,  and  he  was  tried  before  the  Couit 
of  Session  of  Zillah  Dinagepore.     The  point 
taken  in  appeal  is  that,  under  S-ction  472 
of  the  Criminal  Procedure  Code,  the  Ses- 
sions Judge  of  Dinagepore   had   no  juris- 
diction in  charging  the  prisoner,  and  commit- 
ting him  upon  that  charge  to  lake  his  trial 
before    the    Sessions    Court.     Section    472 
enacts  that  the  Court  of  Session  may  charge 
a  person  for  any  such   offence   committed 
before  it  or  under  its  own  Cognizance,  if  the 
offence  be  triable  by  the  Court  of  Session 
"exclusivelv,"  and  may  commit  or  hold  to 
bail  and  try  such  person  upon  its  own  charge. 


Three  things,  therefore,  must  occur  before 
the  Court  of  Session  can  legaWy  proceed, 
namely,  that  the  oiTence  be  committed  before 
the  Sessions  Coun  ;  2nd,  that  it  must  be  an 
offence  within  the  cognizance  of  that  Court ; 
and,  3rd,  that  the  offence  be  one  triable  by 
tha^  Couujt  *'  exclusively."  Now,  it  is  clear, 
•n  referring  to  the  Schedule  appended  to  ihe 
Criminal  Procedure  Code,  that  offences  under 
Section  193  (thai  being  the  offence  with 
which  the  prisoner  before  us  has  been 
charged)  is  not  an  offence  exclusively  triable 
bv  the  Sessions  Court.  Therefore,  it  follows 
that  the  committal  was  without  jurisdiction. 
It  has  been  thrown  out  during  the  course  of 
the  argument  that  this  defect  might  be  cured 
by  the  provisions  of  Section  183  of  the 
Criminal  Procedure  Code,  but  that  Section 
refers  to  the  finding  and  sentence  passed  by 
a  Court  of  competent  jurisdiction,  and  this 
not  being  a  finding  or  sentence  by  a  Court 
of  competent  jurisdiction,  the  last  quoted 
Section  in  no  way  applies.  We,  therefore, 
quash  the  proceedings  of  the  Sessions  Judge, 
and  direct  the  release  of  the  prisoner. 
Glover,  y. — 1  concur. 


The  28th  January  1874. 
Present : 
The  llon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Recognizance—  Breach  of  the  peace — Act  X.  of 

1872,  Section  489. 

Reference  to  the  High  Court,  under  Sectiofi 
2g6  of  the  Code  of  Criminal  Procedure, 
hy  the  Sessions  fudge  of  Dacca, 

Sahebdi 

versus 

Kuran  and  another. 

No  order  requiring  personal  recognizance  to  keep  the 
peace  can  be  passed  under  .Act  X.  of  1872,  Section  4S9, 
unless  the  accused  ha^been  convicted  of  rioting'  or  any 
other  offence. 

Reference, — The  complainant  charged  the< 
defendants  with  'causing  hurt  to  him.     The 
Joint    Magistrate   disbelieved   thg   story*  he 


i 


38 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


[VoL  XXt 


told,  and  dismissed  llie  case,  but  remembering  ihe  defendant  Shakur  jMahomed  and  oibtai' 
that  ihe  c(tmplainant  ha^becn  beaten  (and  it  forcibly  cut  and  removed  certain  bamboat 
was  evident  from  the  appearance  of  the  1  that  stood  on  his  land.  The  defenduC. 
defendants  that  they  were  latteemen)  said  [  denied  the  charge,  and  urged  that  the  bamboo- ; 
that  he  had  little  doubt  that  they  took  part  o  tope  belonged  to  one  Perraananda  Pveka^; 


in  whatever  dis* urbance  took  place,  and  ordered 
them  to  give  a  bail  o|  Rs.  200  to  keep 
the  peace  for  one  year;  and  the  defendant?, 
being  urf^ble  to  give  this  bail,  are  now  in 
jail. 

I  am  of  opinion  that  the  Joint  Magistrate's 
order  was  not  warranted  under  Section  489 
of  the   Code  or  Section    491  :    and,    morc- 


trate  is  wrong  in  itself. 


who  having  leased  it  to  Majilullah,  the  laiat 
had  the  bamboos  cut  by  his  serx^ants.  The 
complainant  Chunder  Mohiin  also  admits  ia 
iiis  sworn  statement  that  the  accused  persoat 
cut  and  carried  away  the  bamboos  on  tfe 
allegation  of  their  rigiit  10  them  by  jiurchasc' 
The  Deputy  Magistrate,  Tarinee  Pershal^ 
Roy,  considering  the  fact  of  the  land  cmi 
over,  that  the  order  which  is  grounilcd  on  ■  which  the  bamboos  were  situated  being  io: 
the  unproved  assumi)tion  of  the  Joint  Magis- |  i)OSscssion    of    the    complainant,     and    \hz 

defendant's   having  committed  mischief  hx\ 
cutting    and    removing    them    proved,    kii 
convicted  the  defendant  under  Section  42A 
of  the  Indian  Penal  Code,  and  sentenced  bim 


As  the  Joint  Magistrate  has  left  this 
district,  I  do  not  consider  it  necessary  to 
call  on  him  for  an  ex[)lanaiion. 

Judgment  of  Ihe  High  Court. 


to  a  fine  of  Rs.  10.     Now,  under  the  circuin* 
stances  of  the  case  as  given  above,  1  ihink; 


Kemp,  J. — We  concur  with  the  Judge,  the  Deputy  Magistrate  has,  in  having  coa- 
The  Joint  Magistrate  does  not  slate  tlie  i  victed  the  defendant  of  mischief  under  Sec- 
Section  imder  which  he  calls  u{)on  the  tion  426,  made  an  error  in  a  point  of  lav. 
accused  to  enter  into  recognizances  to  kee{)  The  mischief  of  which  the  accused  wa^?  con- 
the  peace.  If  the  Joint  Magistrate  proceeded  victed  consists  in  cutting  and  taking  avray 
under  Section  489,  his  order  is  illegal,  as  the  certain  bamboos,  the  right  to  which  wa» 
accused  has  not  been  convicted  of  rioting  or  disputed.  The  essence  of  the  offence  €t ' 
any  other  offence :  if  under  Section  491,  the  mischief  is  that  the  offender  must  caase  the  i 


proceedings  are  also  illegal,  as  the  accused 
were  not  called  upon  to  show  cause,  nor  was 
any  evidence  recorded.  The  order  of  the 
Joint  [Magistrate  is  quashed. 


The  28ih  January  1874. 
*  Present : 

The  Honble  F.  B.  Kemp  and  F.  A.  (j lover. 

Judges.  • 

Mischief— -Act  XLV.  of  1860,  Section  426. 

Reference  to  the  High  Courts  under  Section 
2()6  of  the  Code  of  Criminal  Procednrey  by 
the  Sessions  Judge  of  Rungpore. 

Shakur  Mahomed  (Accused),  Petitioner,    ^ 

t'ersus 

Chunder  Mohun  Sha  (Complainant), 
Opposite  Party. 

In  a  <'a>c  in  wliich  the  accused  was  charefed  with 
havingf  cut  and  carried  away  bamboos,  the  right  to  which 
was  disputed,  it  was  held  that  he  could  not  be  convicted 
of  mischief  under  Section  426  of  the  Penal  Code. 

Reference. — It  appears  that  the  complain- 
ant* Chunder  Mohun  Sha,  complained  that 


destruction  of  property  or  such  change  in  it  j 
or  in  its  situation  **  as  destroys  or  diininbbe& 
its  value  or  utility,  or  affects  it  injuriously.' 
Now,  as  bamboo  is  a  thing  which  is  grown  to  : 
be  cut,  the  cutting  and  removing  it  does  not 
amount   to    iis   destruction   or   other  injurr  ; 
defined   above.     If  there  be  any  dishonest  | 
intention,  the  act  of  the  offender  in  causing  ! 
a  wrongful  loss  to  the  complainant  wonlJ  ; 
amount  to  theft,   and  not  mischief;  but  it 
seems  to  me  clear  from  complainant's  ova 
statement  and  certain  documents  filed  bvijh? 
accused  that  there  is  a  dispute  regarding  the 
title  to  the  land  on  which  the  bamboos  said 
to  have  been  cut  and  removed  were  situated. 
On  these  grounds,  I  think  the  order  of  the 
Deputy  Magistrate  convicting  the  accused  of 
mischief  is  wrong  in  law,  and  should  be  sec 
aside.     I,  therefore,  submit  the  proceeding*?  to 
the  Honble  Court  for  such  orders  as  ifacy 
may  deem  fit.  * 

The  Deputy  Magistrate  having  left  the 
district  before  the  case  was  taken  a;>  by 
this  Court,  no  explanation  has  been  called  \qx 
Irom  him. 

Judgment  of  the  High  Court, 

Kemp,  J . — We  concur  with  the  Jodgt» 
and  quash  the  conviction.     The  fine  must  tw 

refunded,  if  paid. 
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The  5ih  February  1874. 


Present : 


llon'blc    Louis    S.    Jackson"  and    \V. 
Ainslie,  Judges. 


p^-tiig^h  Court— Murder— Culpable  homicide- 
Act  X.  of  1872^  Section  280. 

r 

L 

If^omniiited  by  I  he  JAigis/ra/e,  and  tritd  by  the 

Sessions    Judge    of  Sylhe/^    on  a  charge 

of  culpable    homicide    not    amounting    to 

murder. 

I 

The  (^ueen 

7'ersus 

Shaikh  Roliccrn,  Apptllant. 

l.'n«ler  Section  jSo  of  tlie  Code  of  Ciiminal  Procedure, 
thft  ilt^h  Court  altered  the  conviction  in  this  ta-^c  from 
Culpa.blc  homicide  into  one  for  murder,  and  enhanced  the 
sentence  accordingly. 

yackson,  y.-'Vnv.  prisoner,  Shaikh 
Rohcem,  hail  been  in  ihe  habit  of  ill-usin^ 
his  >vife,  the  wimess  Hiinee  )  m,  who  had 
been  previously  married  lo  his  brulher,  and 
whom  he  had  marrictl  against  her  will  on  the 
I>rotlier*s  death. 

The  wife  at  last  enlrealctl  her  filhcr  lo 
tako  her  away,  and  ihe  father  accordingly 
came  to  the  village  for  that  purpos2,  accom- 
panied by  a  cousin. 

The  prisoner,  hearing  that  his  wife'^  father 
had  arrived,  an]  surmising  that  hj  hid  been 
sent  for  b}-  the  wife,  gave  her  another 
beating. 

Afrer  dark,  she  set  off  with  her  father  and 
cousin  towards  the  fathel's  hoiiso.  The 
prisoner,  on  discovering  her  escape;  imme- 
diately started  in  pursuit,  accompanied  bv  a 


neighbour  named  Soobundee,  and  armed 
with  a  heavy  latee.  • 

'I'hey  overtook  the  fugitives,  and  attacked 
I  them.  The  wife  q:ives  a  very  clear  account 
of  what  took  place.  Both  men  set  upon  the 
father  with  their  latfces,  knocked  him  down, 
and  beat  him  in  the  most  brutalr  manner, 
inflicting  several  severe  blows  on  the  head, 
causing  a  double  fracture  of  one  arm,  and 
breaking  several  ribs ;  so  that  his  death 
occurred,  either  on  the  spot  or  very  shortly 
afterwards. 

The  unforttmate  wife  and  her  cousin 
concealed  themselves  till  morning. 

Upon  this  evidence,  the  Sessions  Judge  of 
Sylhct  has  convicted  the  prisoner  Roheem 
(the  other  man  implicated  appears  to  have 
absconded)  of  culpable  homicide.  He  con- 
siders that  the  offence  docs  not  amount  to 
murder,  inasmuch  as  the  prisoner  acted 
immediately  on  grave  and  sudden  provocation, 
i.e.,  on  the  taking  away  of  his  wife. 

The  prisoner  has  appealed. 

We  see  no  reason  whatever  lo  doubt  the 
Iruih  of  the  evidence,  and  we  are  compelled' 
to   disagree   entirely    wiili    the  Judge,    who 

finds,  in  the  circumstances  of  this  case,  any- 
thing to  reduce  the  prisoner's  offence  below 
that  of  murder.  * 

It  was  certainly  a  murder  of  the  most 
atfocious  kind,  and  the  previous  circum- 
stances, so  far  from  raisin  14  a  plea  of  provoca- 
tion, either  grave  or  sudden,  add  largely  to 
the  prisoner's  guilt. 

If  the  case  had  been  before  us  imder  other 
circumstances,  we  should  unhesitatingly  have 
glassed  a  sentence  of  death. 

We  avail  ourselves  of  the  powers  vested 
in  U3,  as  the  Appellate  Court,  by  Section 
280  of  the  Code  of  Criminal  Procedure. 
We  alter  the  finding  of  the  Court  of  Session 
by  finding  the  prisoner  guilty  of  muider,  and 
we  enhance  the  punishment  Jiwarded,  by 
sentencing  the  prisoner  to  be  transportetl  for 
life. 
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Prcsen/  : 

The    Ilon'blc    Louis    S. !  lacksou    and    W. 

•  •  • 

^       Ainslie,  yttdges. 

Whipping— Previous  conviction— Theft— Pun- 
ishment—Charge— Act  XLV.  of  i860,  Section 
379— Act  VI.  of  1864,  Section  7— Act  X,  of 
1872,  Section  439. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  jfudge  of  Dacca,  on  a  charge 
0/  com  milting  theft. 

The  Quo  en 

versus 

Esan  Cli under  Dey,  Appellant. 


A  sentence  of  whipping  cannot,   with    reference  to 
Act  VI.  of  1S64,  Section  7,  be  passed  on  a  conviction  for 
theft  under  Section  379,  Penal  Code,  as  the  former  Sec-  I 
tion  only  provider  for  sentences  of  imprisonment  for  a  !  O*  ^hal  SeClJOn. 


unanimous  verdict  of  a  jury,  and  sentenced 
by  the  Sessions  Judg^c  to  iransponation  Icsr 
life,  and  further  to  suffer  30  stripes. 
^  The  latter  part  of  the  sentence  is  dircLilv 
in  contravention  of  the  provisions  ot  Section 
7  of  Act  VI.  of  1S64. 

^  Seciion  379  of  the  Indian  Penal  Codf 
only  provides  for  sentences  of  imprisonnjent 
for  a  term  not  exceccftncr  three  vears.  h  is 
evident  that  the  Judge  has  treated  this  as  2 
case  falling  within  the  provisions  of  Section 
75  of  that  Code,  and  has  inflicted  the  severest 
penalty  which  can  be  awarded  under  tliai 
Seciion. 

The  sentence   appears  to  us    wholly  oitfi 
of  proportion  t3  the  offence;   but  there  rk\ 
another  objection  to  it  which  prevents  our 
dealing  with  the  case  by  a  final  order.     Tirt 
Judge  overlooked  Section  439  of  the  Code 
of  Criminal  Procedure,  which  makes  ii  neces- 
sary to  state  the  fact  of  previous  conviciions 
in  the  charge,  when  it  is  intended  to  prove 
them  for  the  purpose  of  enhancing  puni^.- 
ment.     It  is  stated   by  the  Judge  ilut  the 
omission  in  the  charge  was  not  noticed  br 
him  till  after  sentence  had  been  passed,  \vh*n 
amendment   was  barred  bv   the   last  words 


term  not  exceeding  three  years. 

The  fact  of  previous  convictions  should  under  Act^. 
of  1S72,  Section  439,  be  stated  in  the  charge,  when  it  is 
intended  to  prove  them  for  the  purpose  of  enhancing 
punishment. 

The  question  of  proof  of  previous  conviction  is  one  of 
fact  which  ought  to  go  to  the  Jury,  and  must  be 
determined  by  a  Jury. 


Ainslie,  ^.-The  record  of  this  case  was 
originally  called  up  on  a  review  of  the 
Sessions  statements  of  the  district,  and  subse- 
quently an  appeal  was  lodged  by  the  prisoner. 

the  same  Jurors,  after  giving  him  a..      3or- 

He  was  charged  under  Section  379  of  the    tunity   of   making  a  fresh   defence  J     ^^ 
Indian    Pcyal    Code,    found    guilty    by   the    completed  charge. 


The  question  of  proof  of   previous  con- 
victions is  one  of  fact,  which  oiiirht  lo  bare 
gone  to  the  Jury,  and  must  be  determined  bv 
a  Jur\ .     We  think  we  should  not  meet  th;: 
requirements  of  justice  if  wc  simply  rcJnced 
the  sentence  to  one  for  the  maxiiiiuin  term 
prescribed    in   Section    379   of  the    InJiJui 
Penal  Code,  and  we,  therefore,  set  aside  ihv 
sentence  passed  by  the^ Judge  on  the  pri    mer, 
and  direct  him  to  draw  up  the  ch-     ^  in 
conformity  with  Seciion  439  of  the  C      iiw! 
Procedure  Code,  and  to  complete  the  tri.'J  of 
the  prisoner  on  ^he  charge  so  draw  **'f:rc 
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The  Tjth  February  1874. 
Present  : 

The  Hon  ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges,  ^ 

Magistrate— Mooktear- Act  XX.  of  i86s 

Itference  io  the  High  Court,  under  Section 
ag6   of  the   Code  of  Criminal  Procedure^  \ 

\  by     the     Officiating     Sessions    Judge    of\ 
Dinagepore,  • 

Roopo  Bewah 

versus 

Kekaroo. 

A  Xfagpstmte  ha«;  no  power  to  suspend  a  mooktear 
toder  Act  XX.  of  1865. 

Reference, — Ox  ihe  14th  ultimo,  a  woman, 
lamed  Roopo  Bcvvah,  preferred  a  complaint 
before  the  Joint  Magistrate  of  Dinagepore 
Igainst  one  Kekaroo,  charging  him  with 
biving  entered  her  house,  and  committed 
irape  upon  her:  that  she  complained  to  the 
police,  who  would  take  no  action  in  the 
matter ;  she,  therefore,  wished  the  Magistrate 
to  take  up  the  case. 

In  her  deposition  before  the  Joint  Magis- 
trate, she  further  added  that  she  had  had  an 
inlrigue  with  Kekaroo  for  some  time,  and 
was  with  child  by  him. 

The  Joint  Magistrate,  after  taking  the 
woman's  Reposition,  dismissed  the  complaint, 
being  of  opinion  that  the  woman,  an  ignorant 
person,  had  evidently  been  put  up  to  lay  a 
case  of  rape  without  any  foundation.  Tlie 
Joint  Magistrate  further  ordered  that  "the 
mooktear  Bhaol  Ch under,  who  wrote  her 
petition,  be  suspended  for  two  months." 

The  Joint  Magistrate  has,  by  this  order, 
suspending  the  mooktear,  clearly  usurped  the 
functions  of  the  High  Court  {see  Section  16, 
Act  XX.  of  1865),  and  I  beg  to  recommend 
that  the  order  be  quashed. 

A  letter  from  the  Joint  Magistrate,  No. 
189,  dated  2oih  ultimo,  will  be  found  with 
the  record,  in  which  he  explains  that  he 
acted  under  the  power  given  him  by  Section 
186,  Code  of  Criminal. Procedure.  In  that 
case,  his  order  is  opposed  to  High  Court's 
Circular  No.  13,  dated  29ih  August  1870.* 

Judgment  of  the  High  Court, 

Kemp,  J. — The  order  of  the  Joint  Magis- 
trate is  quashed.  That  officer  had  no  power 
to  suspend  the  mooktear  under  Act  XX.  of 
1865. 

•  14  W.  R.,  Grim.  Cirs.  5, 

yoi,  XXI, 


The  17th  February  1874. 

Present : 

The  Honble  F.  B.  Kemp  and  W.  Ainslie, 

Judges, 

Commitment—Sessions  Judge— Cheating:— For- 
gery— Act  XLV.  qf  i860,  Section  494— Act  X. 
*  of  1872,  Sections  4  &  296.  * 

(Miscellaneous  Case.) 

Joy  Kurn  Singh  and  another,  Petitioners^ 

versus 

Man  Patuck,  Karpardaz  of  Mussamut  Sook- 
bharee,  Opposite  Partw 

Mr,  R,  T.  Allan  and  Baboos  Nilmadhub 
Sein  and  Hurrihur  Nath  for  the  Peti- 
tioners. 

Mr,  C.  Gregory  y  Mr,  M,  L,  Sonde  I,  Baboos 
Ch  under  Mad  hub  Ghose  and  Boodh  Sein 
Singh,  and  Moonshee  Mahomed  Vusoo/iox 
the  Opposite  Party. 

An  order  of  commitment  by  a  Sessions  Jud)^  under 
Section  296  of  the  Code  oF  Criminal  Procedure  is  bad  in 
form,  if  it  does  not  specify  the  offence  for  which  the 
parties  are  to  be  committed  for  trial  to  the  Sessions. 

A  trial  for  the  offence  of  cheatingf  is  not  a  Sessions 
case  within  the  meaning  of  Section  296,  hayingf  regard 
to  the  first  portion  of  the  definition  of  Sessions  case  in 
Section  4  of  the  Code,  «vhich  must  be  read  as  if  the 
word  **only  "  followed  the  words  *'  triable  by  a  Court 
of  Session." 

A  misrepresentation  by  false  description  of  one*s  posi- 
tion in  life  falls  under  the  heading^  of  cheating,  and  not 
under  that  of  forgery.  Where,  therefore,  a  document 
purported  to  have  been  signed  by  G.  I..,  putwaree,  and 
it  was  said  that  it  was  signed  by  G.  I-.,  but  at  a  time 
when  G.  L.  was  not  a  putwaree,  it  was  held  that  the 
document  was  not  a  forgery  within  Section  464  of  the 
Penal  Code.  ^ 

Ainslie,  J.— This  is  an  application  to 
quash  a  commitment  directed  by  the  Sessions 
Jifflge  of  Gya  under  Section  J96  of  the  Cri- 
minal  Procedure  Code.  In  Section  1 97  of  that 
Code,  it  is  laid  down  that  a  commitment  once 
made  bv  a  competent  Magistrate  can  be 
quashed' by  the  High  Court  only,  and  only 
on  a  point  of  law.  The  order  of  the 
Sessions  |udge,  which  is  before  ds,  is 
jandoubtedly  bad  in  form,  in  so  far  that  it 
does  not  specify  the  offence  for  which  the 
parties  are  to  be  committed  for  trial  to  the 
Sessions,  and  it  appears  to  us  that,  as  the 
order  stands,  the  Magistrate  will  have  no 
means  of  carrying  it  out.  In  a  case  reported 
in  the  i9ih  Volume,  Weekly  Reporter, 
Criminal  Rulings,  page  30,  a  similar  defect 
in  the  order  of  commitment  was  pointed  out 
by  Mr.  Justice  Phear,  who  delivered'  the 
judgment.  But,  when  this  case  goes  down 
again  to  the  District  Court,  there #8  nothing 
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to  prevent  the  Sessions  Judga  from  amend- 
ing his  fonper  order,  or  making  a  new  order, 
if  he  can  make  any  order  at  all  in  this  case. 
Therefore,  it  is  necessary  for  us  to  go  on 
an4  consider  whether  any  order  for  commit- 
ment to  the  Sessions  can  properly  be  made. 
In  the  case  that  1  have  quoted  before,  it  is 
laid  down  that  a  commitment  made  by  th^ 
Sessions* j^pdge  under  Section  296  must  be 
for  some  offence  appearing  on  the  proceed- 
ings of  the  Magistrate.  In  this  instance, 
the  offences,  as  appearing  on  the  proceed- 
ings of  the  Magistrate,  are  cheating  and 
forgery.  Then,  Section  296  declares  that,  in 
Sessions  cases,   the   Court  of  Session  may 


but  in  respect  of  this  imperfection,  Mr.  AUaa^ 
for  the  petitioner,  relies  on  the  first  e3k(>laiu^ 
tion  under  Section  216,  and  the  last  Cla»»j 
of  the  explanation  given  under  Seciioo  220,. 
jCriminai  Procedure  Code.  Under  sudk. 
circumstances,  we  should  generally  be  incUnei|^ 
to  give  the  accused  the  advanlage  of  i 
doubt,  and  to  hoi  i  that,  as  the  Magi 
had  jurisdiction  to  try  him,  and  pass  a  final 
order,  he  mu.st  be  held  10  have  completei5 
trie.!  and  acquitted  him.  \  similar  coune 
seems  to  have  been  adopted  by  a  bench  ol 
this  C'ourt  in  a  case  reported  in  the  itA 
Volume,  Weekly  Reporter,  page  10.  In  tta 
particular  instance,  we  are  the  more  inclineJ 
order  a  commitment.     It,  therefore,  becomes  \  to  do  this,  as  this  is  substantially  an  attempt 


necessary  to  consider  whether  a  trial  for  the 
oifence  of  cheating  is  a  Sessions  case  within 
the  meaning  of  that  Section. 

A  "Sessions  case"  is  defined  in  Section  4 
as  follows  :  **  A  *  Sessions  case  *  means  and 
"  includes  all  cases  specified  in  column  7  of  the 
"  4th  Schedule  of  this  Act  as  cases  triable  by 
"  the  Court  of  Session,  and  all  cases  which 
"  Magistrates  commit  to  the  Court  of  Session, 
"although  they  might  have  tried  them  them- 
"  selves."     If  the  offence  of  cheating  in  this 
instance  is  a  Sessions  case  at  all,  it  must  be  so 
under  the  first  portion  of  the  definition,  but  it 
appears  to  us  that  it  is  not  so,  and  that  the 
definition  which  I  have  just  read  must  be 
understood  as  if  the  word  "  only  '  followed 
the  words  "triable  by  a  Court  of  Session;" 
because,  in  the  following  Clause,  which  defires 
"Magistrate's  cases,"  all  cases  which   may 
be  committed  to  the  Sessions,  but  which  are 
also  triable  by  the  Magistrate,  and  are  so 
tried,  art  declared  to  be  "  Magistrate's  cases." 
The    same    view   of    the    meaning    of    the 
expression  "  Sessions  cases  "  has  been  taken 
by  the   High   Court  of  the   North-West?rn 
Provinces  in  the  case  of  The  Queen  v.  Sitol 
Pershad. 

It  has  been  said,  in  support  of  the  order 
of  the  Sessions  judge,  that,  as  a  matter  of 
fact,  the  Magistrate  has  dealt  with  this 
case  as  one  coming  within  the  provisions  of 
Chapter  XV.  On  looking  over  the  proceed* 
ings,  we  find  no  express  declaration  by  the 
Magistrate  as  to  the  procedure  which  he 
intended  to  adopt,  and  there  is  nothing  in 
the  proceedings  from  which  we  must  neces- 
sarily imply  that  he  was  proceeding  under 
that  Chapter  or  under  Chapter  XVII.,  and 
it  is  quite  possible  that  he  may  have  been 
proceeding  under  either  Chapter.  No  doubt, 
'  if  ht  was  proceeding  unt^jer  Chapter  XVII., 
the  record  is  imperfect,  inasmuch  as  it  con- 
tarns  no  fcrmal  charge  against  the  accused ; 


to  try  in  a  Criminal  Court  the  ques4i<^a 
whether  a  certain  con'tracl  is  binding  on  ihe 
complainant  or  not — a  matter  which  oogbt 
properly  to  be  tried,  and  can  onh  be  satti- 
factoiily  tried,  in  a  Civil  Court. 

It  may  turn  out  hereafter  that  the  accused 
ought  to  be  prosecuted  and  convicted,  ani 
in  such  case  the  result  possibly  will  be  ihal  m 
trial  and  conviction  is  barred  by  this  order; 
but  if  any  difficulty  in  doing  complete  iusiice 
arises  in  this  case,  it  will  arise  entirely  from 
ihe  mode  in  which  the  complainant  ha^  coo- 
ducted  it. 

Then,  seeing  that  the  order  for  coaimitinea£j 

cannot  be  sustained  on  a  charge  of  cheaihi^* 

it  becomes  necessary  to  determine  wheibtf, 

in  fact,  there  is  any  forgery  at  all  within  tbc 

definition  of  forgery  as  given  in  Section  464 

of  the  Penal  Code.     If  there  is  a  forgerr.  do 

doubt,  the  order  for  commitment  is  good,  bat 

if  the  misrepresentation,  assuming  that  there ; 

has  been  a  misrepresentation,  by  Gunpul  Lai  i 

and  Joy  Knrn,  though  in  writing,  does  not 

amount  to  forgery,  the  commitmeni  is  bad. 

Under  Section  463  of  the  Code,  the  makioi; 

of  a  false  document  with  intent  to  cause  afcf 

person  to  enter  into  any  express  or  imphcd 

contract   is   forgery.      In   Section    464,  Uic 

making  of  a  false  document  is  defined ;  a 

person  is  said  to  make  a  false  document  vbo 

dishonestly    or    fraudulently    makes,   sifi». 

seals,  or  executes  a  document  wiih  the  i©t^n- 

tion  of  causing  it  to  be  believed  that  such  1 

document  was  made.*  signed,  sealed,  or  c»- 

cuted  by,  or  by  the  authority  of,  a  person  by 

whom,  or  by  whose  authority,  he  know.^  that 

it  was  not  made,  signed,  sealed,  or  cxecoid. 

or  at  a  time  at  which  he  knows  that  it  va5 

not  made,  signed,  sealed,  or  executed.    Ii» 

not  necessary  to  refer  to  the  remaindar  «f 

the   Section.     No.v,   with   reference  10  the 

first  part    of    this    definition,   we    see  iJai 

the  alleged   f^lse  document  was  a  cawin 
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Viminal^tindee,  purporting  to  be  drawn  out 
mcl  sig^ned  by  Gunput  Lai,  putwaree.     If  the 
tfory    for  the  prosecution  is  true  at  all,  this 
k>cunient  was  made  and  signed  •by  Gunput  j 
Lai,  but  it  is  said  that  Gunput  Lai  was  not^' 
[nitwaree  at  the  lime,  and  that,  by  assuming 
to   himself  the  character  of  putwaree,  and 
llgrning^    as  putwaree,   he  has  committed  a  , 
feirgcry  ;  and  the  second  explanation  under  I 
Section  464  has  been  referred  to  as  support-  ■ 
lug'  the    charge,  in  ihij  way' that  the  assign-  ' 
lug    to    him  the  character  of  putwaree   was 
equivalent  to  the  making  of  a  false  document  I 
in  the  name  of  a  fictitious  person.     I  must 
say  that  the  \vords  of  the  explanation  do  not  I 
deem  to  me  to  go  so  far  as  this,  and  that  the 
l\\ustration  which  follows  it  distinctly  shows  , 
that  such  a  meaning  ought  not  to  be   put  i 
upon   it:  and  on  referring  to  Sections  415  ! 
and  416,  in  the  first  illustration  under  each  , 
of  these  Sections,  I  find  that  misrepresenta-  ' 
tion  by  false  description  of  one's  position  in  \ 
Hfe  is  dislinctly  provided  for  under  the  head 
^C  cheating.     It  seems  to  me,  therefore,  that 
the  document  cannot  be  said  to  be  a  forgery 
under  the  first  part  of  Section  464. 

Then  comes  the  question  whether,  in  conse-  ; 
quence  of  a  mis-statement  as  to  time,  it  can  | 
be  said  to  be  a  forgery.     Now,  ihe  papers  (liie  | 
jnmmabundees)   themselves   are   not   dated.  ' 
Xo  doubt,  they  are,  at  first  sight,  calculated  to 
convey  the  impression  that  they  were  made 
at  the  close  of  the  successive  years  to  which 
ibey  refer,  but  there  really  is  nothing  on  the 
face  of  them  which  ties  down  the  writer  to 
any  particular   time   as   the   lime    at    which 
they  were  drawn  out.     Moreover,  it  appears 
to  me  that  the  matter  of  the  date  of  these 
documents  is  not  a  material  part  of  the  fraud 
(if  there  is  fraud),  as  it  is  in  the  illustrations 
{h)  under  the  first  part  of  the  Section,  and 
{ti)   [e)    under  the   first   explanation    in   the 
same  Section.     Supposing  that  these  jumma- 
bundees   have   been    fraudulently    prepared, 
they  amount  to  a  mfsrepresentation  in  writ- 
ing of  the  value  of  the  property   with   the 
view   of    obtaining    better    terms   from    the 
person  proposing  to  take  a  lease,  and  this  may 
amount  to  cheating  ;  but,  looking  at  the  terras 
of  Section  464,  we  are  of  opinion  that  they 
cannot  be  said  to  amount  to  forgery.     The 
consequence  is  that  the  matter  was  not  one 
coming  within  the   definition   of  "  Sessions 
case,"    and    therefore   the    Sessions  Judge, 
under  Section  296,  had  no  power  to  make  an 
order  of  commitment. 

We  accordingly  set  aside  that  order,  and 
direct  that,  in  respect  of  these  charges,  the 
accused  be  released. 


The  1 8th  February  1874. 

i  • 

Present :   • 

The  IJon'bie  F.  B.  Kemp  and  F,  A.  Glover, 

Judges. 

High  Court—Procedure— Magistrate— Jury— 
•  Act  X.  of  1872,  Sections  297,  sag, 

(Miscellaneous  Case.) 

Rajah  Shatyanundo  Ghosal,  Peiiiioner, 

versus 

The  Camperdown  Pressing  Company, 
Limited,  Opposiie  Party, 

^^f'  J '  //.  A,  Branson  and  Baboo  Brojonath 
Mitter  for  Petitioner. 

The  Advocate-General  for  Opposite  Parly. 

A  Magistrate,  actings  under  Act  X.  of  1S72,  Section 
523,  should  exercise  his  own  independent  discretion  in 
select! n<j  the  members  of  the  Jury,  and  the  persons  so 
selected  by  him  should  not  be  nominees  of  the  party  in- 
terested in  upholding  the  Magistrate's  order. 

In  this  case,  the  High  Court,  sitting  as  a  Court  of 
revision,  under  Section  297,  Act  X.of  1872,  setaside  the 
order  of  the  Magistrate  appointing  to  the  Jury  persons 
who  had  been  appointed  by  the  opposite  party,  as  it 
held  that  the  error  of  procedure  was  a  material  one, 
inasmuch  as  the  merits  of  the  case  had  been  thereby 
effected. 

Glover,  J, — We  think  that  this  is  a  case 
in  which  the  High  Court  should  exercise 
its  powers  of  revision  under  Section  297. 

On  the  Rajah  applying  for  a  Jury  under 
Section  523,  the  Joint  Magistrate  called  upon 
him  to  nominate  two  members,  and  wrote  to 
the  Petitioner  Company  through  its  attorneys, 
Messrs.  Berners,  Sanderson,  ana  Upton, 
desiring  the  petitioner  to  "suggest"  the 
names  of  two  persons  to  serve  on  the  Jury. 
Messrs.  Berners  and  Co.,  in  reply,  "  nomi- 
nated '  Messrs.  Nicholi  and  Watson,  and  the 
Joint  Magistrate  thereupon  appointed  those 
gentlemen,  with  Mr.  Ryland  as  foreman  of 
the  Jury. 

Now,  Section  523  requires  that  the 
Magistrate  shall  nominate  one-half  of  the 
members  of  a  Jury  appointed  under  this 
Chapter  of  the  Procedure  Code  together 
with  the  foreman,  and  we  understand  this 
to  mean  that  the  Magistrate  shall  exercise 
his  own  independent  discretion  in  selecting 
persons  to  serve,  and  that  the  persons  so 
selected  should  not  be  "nominees"  of  the 
party  interested  in  upholding  the  Magistrate's 
order.  By  Sectipn  523,  the  applicant*  for  a^ 
Jury  has  the  advantage  (and  rightly  so, 
considering  his  position)  of  nominating*  his 
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own  Jurymen,  an  advantage  not  given,  and 
not  meant  yo  be  given,  to  the  other  side  ;  but 
this  advantage  is  altogether  lost,  if  the 
applicant's  opponents  are  allowed  to  usurp 
the  Magistrate's  functions,  and  nominate  their 
own  Jurymen.  In. this  case,  no  doubt,  the 
Company  were  called  upon  to  **  suggest" 
names  only,  but  it  is  equi^lly  certain  thai  thev 
went  fa^beyond  that,  and  **  nominated  ;"  and 
we  do  not  think  that  persons  so  nominated, 
although  afterwards  appointed  by  the 
Magistrate,  can  be  fairly  said  to  be  the 
Magistrate's  "nominees,"  which  the  law 
requires  them  to  be. 

We  should  not,  however,  be  disposed  to 
give  the  applicant  Rajah  the  benefit  of  a 
technical  objection,  were  we  not  very 
decidedly  of  opinion  that  the  finding  of  the 
majority  of  the  Jury  was  against  the  evidence. 
The  only  witness  who  deposes  in  favor  of 
the  Comi)any  is  Mr.  Thomson,  and  his 
evidence  is  of  the  vaguest  description.  He 
has  known  the  road  for  2.1  years,  and  is  of 
opinion  that  it  is  a  public  one,  because  he  has 
seen  men  using  it  during  that  period  without 
hindrance. 

The  other  witness,  Jugobundoo  Niindee, 
considered  the  part  of  the  road  in  dispute 
not  to  be  public,  because  the  municipality  had 
never  repaired  it.  The  metalled  portion  this 
witness  considered  public. 

I'his  is  the  only  evidence  adduced  by  the 
Company  to  prove  that  the  road  was  public, 
and  it  manifestly  falls  far  short  of  what  is 
required. 

On  the  other  hand,  there  is  the  evidence 
of  the  original  owner  of  the  land,  Mr. 
IManockj^e  Rustomjec,  and  of  other  witnesses, 
to  the  effect  that  the  road  always  was,  and  is 
now,  private  pro]>erty.  That  it  was  so, 
whilst  the  land  was  in  the  occupation  kA 
Manockjee  Rustomjee,  seems  undoubted. 

Of  course,  there  may  be  other  evidence 
forthcoming  to  show  that  the  road  has  been 
always  used  as  a  public  road,  but  on  what 
has  been  recorded  up  to  this  time,  we  should 
say  that  the  verdict  ought  to  have  been  the 
other  way. 

We  think,  therefore,  that  the  error  of* 
procedure  which  the  Joint  Magistrate 
undoubtedly  fell  into  in  the  appointment  of 
the  Jury  was  a  **  material  *'  one,  inasmuch 
as  the  merits  of  the  case  have  been  thereby 
affected;  and  we  think  further  that  we  ought 
to  quash  the  verdict  of  the  Jury  as  having 
been  come  to  by  persons  not  legally  apj)oinled 
.  10  give  that  verdict. 

The  Joint  Magistrate  sfiould  be  directed 
to  Romina)^  other  Jurymen,  and  to  call  upon 


the  applicant  Rajah  to  do  so  also,  and  tbcs 
to  appoint  the  whole  with  their  foreman  to 
enquire  into  and  decide  upon  the  reascHiabie^; 
ness  of  the  original  order  passed  by  him. 


The  i8ih  Februarj'  1874. 
Present : 

m 

The  1 1  on  ble  .Louis  S.  Jackson  and  W. 
A  i  nsWi:  ^yiid^es. 

Procedure—  Complaiiit'-  Enquiry —  "Wamat  — 
Act  X.  of  1872,  Section  146. 

Re/eience  to  the  High  Court,  under  .Sti/i^s 
2q6  of  the  Code  of  Criminal  Prf*cedurt^ 
by  the  Magistrate  of  Rajshahve. 

Ramkani  Sircar 

versus 

Jadub  Chunder  Dass  Byragce. 

The  previous  en(^uiry  prc«vided  tor  by  Stction  14^*, 
before  a  complaint  is  taken  up,  ouglit  not  to  be  made 
after  the  accused  has  been  brought  before  the  Court 
under  a  warrant. 

Jackson,    J, — The    proceedings    of  the 
Deputy  Magistrate  in  this  case  are  undoubt- 
edly irregular,  and  the  order  which  he  has 
passed,  discharging  ihe  accused  under Sectkin 
215  of  the  Code  of  Criminal  Procedure,  i? 
illegal.     It  might  be  that  we  should  n<Jt  feci 
ourselves  called  upon  to  interfere  and  reverse 
this  order,  if  it  were  not  that  the  proceedings 
are  open  to  unfavorable  comment  on  other 
grounds.     There     was     made     before    the 
Deputy  Magistrate,   on  the  2  5ih   Nowmbcr 
1873,  *  complaint  thai  certain  persons  named, 
accompanied  by   17  others,  had   come  and 
forcibly  cut  rice  grown  upon  7  beegahs  om 
of  40  beegahs  which  the  complainant  had  in 
his  jote,  which  rice  the  complainant  said  he 
hatl  sown .     Thereupon  the  Deputy  Magistrate 
ordered  that  the  case  should  be  heard  further 
on  the  2nd  December,  on  which  date  certain 
of  the  accused  were  to  appear.     The  accused 
did  appear  on  that  date,  but  the  complainani's 
witnesses  were  not   in   attendance.    Theit- 
upon,  the  5th  December  again  was  fixed  for 
the  hearing.     On  tha>  day,  the  complainant 
was  examined  upon  oath,  and  the  defendant 
was  also  examined,  but,  instead  of  proceed- 
ing to  examine  the  witnesses  who  were  in 
attendance,  the  Deputy  Magistrate  adjourned 
the  case,  and  directed  the  local  police  to 
compare  certain  survey-maps  tendered bj the 
parlies,  to  make  a  map  of  the  scene  of  dis- 
pute, and  to  report  what  party  had  been  in 
possession    of    the    land.    Thereupon   the 
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ftod  police-officer  went  to  the  spot,  and  made  the 
cnquirj';   and  he  says  that,  by  the  aid  of  a 
certain   survey-amlah,  he  prepared  the  map, 
which   the  Deputy  Magistrate  describes  as  a 
very    *'  neat  plan   exhibiting   the   locality   of 
"  the      disputed     land."     'Fhe     complainant 
objected    to   the   report  of  the   Police- Sub- 
Inspector,  which  was  unfavorable  to  him ;  he 
objected  to  the  admissibility  of  the  map,  and 
insisted   that  his  witnesses  should  be  hearfl. 
The  Deputy  Magistrate  dealt  wiih  his  objec- 
tions in  these  words:  *"Thc  objection  made 
**  by  complainant  to  the  Sub-Inspector  having 
"  got  another  man  tj  draw  out  the  plans  and 
'•measure  the  ground  is  a  very  stupid  one; 
"  for,  if  I  he  Sub- Inspector  had  not  obtained  the 
'*  services  of  a  competent  surveyor,  and  had 
"  done    ilic   whole  with   his  own   handi,   it ; 
*•  would  have  afforded  the  complainant,  who 
**  is  worsted  by  it,  a  grand  foundation  for 
"  discrediting  the  whole  proceedings  of  an 
''ignorant   police-officer."     Now,  the   com- 
plainant manifestly  had  a  very  good  ground 
oi  objection  to  this  map,  viz.,  that  it  hai  been 
drawn  by  some  person  who  was  not  a  wi'ness, 
who  was  not  before  the   Court,  and  who  was 
not  a  public  officer  employed  for  that  purpose, 
and  that  there  was  no  evidence  whatever  to 
show  that  the  mip  was  correct.     In  this  state 
of  things,  it  appears  to  me  that  the  complain- 
ant's objection  did  not  deserve  to  be  character- 
ized as  s:upid.     The  Dv^puty  Magistrate  says  : 
"  The  next  objection  is  almost  as  unreason- 
"able  that,  because  the  Sub-Inspector  has 
*  found  ihai  the  disputed  land  had  been  cuhi- 
•*vated    by   the   complainant,    the    Court   is 
**  bound,  with  its  eyes  closed,  to  punish  the 
**  accused  for  theft,  and  thus  to  confirm  the 
**  previous  nefarious  act  of  the  conxi)lainant 
**  in  taking  possession  of  the  land  belonging 
*'  to  Akhoondpore."     If,  however,  "  there  was 
*'no  knowledge,  as  here  obtained,  by  a  care- 
"ful     comparison    of    survey-plans    in    the 
**  presence  of  interested  parties  of  both  sides 
"to  which  mouzah  the  land  belonged,  then 
*'  the  Court  would  have  been  obliged  to  go  by 
**mcre  fact   of  cultivation,"  that  is  to  say, 
the  Deputy  ^Magistrate,  who  had  some  sorU 
of  evidence  before  him  that  the   land   had 
been  cultivated  by  ihef  complainant,  makes  it 
bis  duty  to  overlook  that  fact,  and  enter  into 
the  question  whether  the  land  belonged  to 
the  mouzah  of  the   complainant  or   of   the 
defendants.     He  goes  on  to  say :     ''  Such  an 
"error  and  injustice  cannot  be  perpetrated, 
**or  else  for  what  purpose  was  this  point  to 
*'be  ascertained,  but  to  dispose  of  the  quarrel  ; 
"once   and  for  ever  without  driving  cither 
"party    to    further    litigation    in    the    Civil 


'  *'  Courts.  And  now  that  the  panics  know 
I  ** their  ground,  it. is  hoped  there  may  be  no 
**  further  wilful  cutting  of  each  other's 
"  crops."  He  thus  undertakes  to  settle  once 
for  all  a  civil  dispute  between  the  parties, 
and,  having  done  that,  he  refuses  to  enter  into 
the  criminal  complaint.  It  appears  to  me 
jhat  the  Deputy  ^lagistrate  has  altogether 
mistaken  his  duty.  It  was  his  bfisiness  to 
enquire,  under  the  prescribed  jjr^cedure  into 
the  charge  before  him,  to  hear  the  evidence 
adduced  by  the  complainant,  and  to  pass  such 
legal  order  as  the  case  required.  It  was  no 
doubt  open  to  him,  after  the  complainant  had 
been  examined,  to  dismiss  the  suit,  if  he  saw 
there  was  no  sufficient  ground  for  proceeding* 
under  Section  147;  but  ihis  he  did  not  think 
fit  to  do,  and,  as  the  case  now  stands,  it  is  his 
duty,  under  the  Criminal  Piocedure  Code,  to 
hear  the  evidence,  and  dispose  of  the  com- 
plaint. 

Aindi^,  y.  —The  Deputy  Magistrate  has 
not  observed  the  distinction  between  pro- 
ceedings under  Chapter  XI.  of  the  Criminal 
Procedure  Code  and  under  Chapter  XVII. 

When  the  complaint  first  came  before  him, 
it  was  open  to  him  to  proceed  under  Sections 
146  and  147. 

After  issuing  his  warrant,  and  bringing  the 
accused  before  the  Court,  he  was  bound  to 
go  on  with  ihc  trial,  and  heir  the  case  for 
the  prosecution;  it  was  too  late  for  the  pre- 
vious inquiry  provided  for  by  Section  146. 

The  orders  of  the  Deputy  Magistrate 
must  be  set  aside,  and  he  l)e  directed  to  hear 
the  evidence  offered  by  the  complainant,  and 
to  dispose  of  the  case  according  tcflaw. 


The  4th  March  1874. 

Present  : 

The  Hon'ble  J.  B.  Phear  artd  G.  G,  Morris, 

yui/ges. 

Jurisdiction— Bench  of  Magistrates. 

Reference  to  the  High  Court,  under 
Section  2g6  of  the  Code  of  Criminal 
Procedure,  by  the  Magistrate  of  Nuddea. 

The  Queen 
versus 
Dw^rkanath  Mullick.         -         * 

The  High  Court  declined  to  interfere  with  a  convic- 
tion by  a  Bench  of  Magistrates  which  Appeared  good, 
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on  the  statement  of  the  Ma^ristratc  that  the  case  was 
one  in  which  the  Bench  had  no  jurisdiction,  accordinjr  to 
rules  preparedby  the  Majristrate,  and  approved  of  by  the 
Local  Government,  which  rules  were  not  before  the  Hijrh 
Court. 


The  7lh  March  1874. 
Present : 

^The  Hon'blc  F.  B.  Kemp  and  \V.  AioNlie, 

Judges, 


Pheaf-jJ. — In  this  reference,  the  Map^istrate 

of    Nuddea    stales    his    opinion    that    the  .     _     ,    -  ^.    .         •         .      , 

conviclicm  which  has  bcei?  arrived  at  by  lh#  I rreguUrity- Jar isdirticm- Invest^ 

Honorary  ^iench  of  Magistrates  is  bad  for  •                 x.  of  1872,  Section  7a 

want  of  jurisdiclion.     1  le  savs  :  *'  In  the  rules  . 

**for  the   guidance  of   Benches  framed    by  (M 1  seel  Ian  gous  C  abC.) 
*' me,  and  approved  of  by  the   Lieutenant- 

**  Governor,   1  gave  the   Kishnaghur  Bench  Grish  C'hundcr  Roy  and  others.  PeUii,jmr\ 
'*  jurisdiction    to    try    cases    in    the    sudder 
*'thannah   of   this   district.     In   the  present 
•'instance,  the  offence  is  said  to  have  been 
"  committed  in  the  villap^e  of  Dahakulla  in 

*'lhe   'I'hannah  of  Nakashipara.     The  trial,  ^.   c,u  r^     tn-    id i^ 

.         .             .,       .-I-*-        ••  I  nder  Section  70  of  the  Code  of  Cnminal  Proceowe, 

"was,  therefore,. Without  junsdiclipn.                '  '      r    ,..,  ^     ,.,.,.,  . 

'                      ^                ■*  no  sentence  or  order  of  a  Cnminal  Court  IS  naLle  tobe 

We  have  not  been  furnished  with  the  rules  ^^^  ^-^^  „g„,y  „„  ^^^^  j,„,„„j  ^^^^^  ^^^  i„ve>ti?»ti<». 

to  which  the  Magistrate  refers;  and  we  do  ;„,„•„,.,<„  tnai  wa>  held'in  a  wron- district  or  «<«i« 

not  entirely  understand  hoNT  rules  framed  by  ^.          ^^,^^^  it  i.  proved,  „r  appear,  that  the  .cc«.,l 


Balxws  Doorga  Mohim  Dass  and  hkur 
Chunder  Chuckurhutty  for  the  Fetitiooers. 


the  Magistrate  could  have  conferred  jurisdic- 
tion on  the  Bench,  bccaus'*,  according  to 
Section  50  of  the  Criminal  Procedure  Code, 
the  limits  of  the  jurisdiction  of  tlie  Benches 
are  to  be  determined  by  the  order  of  the  Local 


person  was  actually  prejudiced  in  hi^  defence. 

Aifislie,  y, — The  first  question  in  (his 
case  is  whether  the  Deputy  Magistrate  of 
(Jovernment,  and  the  rules  which  the  !  Goalundo.  in  the  District  of  FurrecdporeJiad 
Magistrate  of  the  District  has  to  frame  for  jurisdiction  over  the  land  on  which  trespass 
the  guidance  of  Benches,  and  which  them-  is  alleged  to  have  been  commiited.  We  ha« 
selves  ought  to  be  approved  of  by  the  t  had  some  difficult}'  in  attempting  to  ascertain 
Local  Government,  are  rules  of  a  totally  the  exact  boundary  of  the  districts,  but  it  is 
different  character,  and  are  the  subject  of  unnecessary-  to  determine  this,  because  ihc 
another  Section,  namely.  Section  52  of  the  case  is  distinctly  provided  for  by  Section  7: 
same  Act.  But,  however  this  may  be,  we  |  of  the  Ciiminal  Procedure  Code,  which  says 
have  nothing  but  the  bare  statement  of  the  '  that  no  sentence  or  order  of  a  Criminal 
Magistrate  himself  made  in  his  letter  of  '  Court  shall  be  liable  to  be  set  aside,  merely 
reference  to  support  the  position  that  the  on  the  ground  that  the  investigation,  inqairr. 
conviction  made  by  the  Kishnaghur  Iknch,  or  trial  was  held  in  a  wrong  district  or  sesi4ou^ 
which  has  been  referred  to  fis.  was  wiihowt  division,  unless  it  is  proved,  or  appears,  thai 
jurisdiction.  On  the  face  of  the  judgment  the  accused  person  was  actually  prejudiccii  in 
passed  b)  the  Bench,  it  ap[)ears  to  be  entirely  !  his  defence.  There  docs  not  appear  to  have 
good  ;  and  we  cannot,  in  the  absence  of  been  any  prejudice  whatsoever  in  this  ca^c. 
proper  materials,  come  to  the  conclusion  that .  There  was  nothing  to  prevent  the  accused 
it  was  made  without  jurisdiclion,  and  upon  |  persons  from  bringing  before  the  Depui/ 
that  ground  cjuash  it.  Magistrate  of  Goalundo  all  the  evidence  which 

We  observe,  moreover,  that  the  conviction*  l»jey  might  have  brought  before  the  Magistrate 
was  made  on  the  8th  December,  and  this!  of  the  District  of  Pubna  Fhciv^iih 
reference  to  the  High  Court  is  dated  the  2oih  reference  to  the  propriety  of  the  conviction 
February.  No  explanation  whatever  is  '  on  the  ev'uience,  we  think  that,  on  the  findings 
given  for  this  dealy.  On  the  whole,  we  see  no  j  of  fact  of  the  Court  be  ow,  we  ought  not  10 
ground  upon  which  we  can  rightly  interfere.  |  mlerfere.  The  findmg  of  possession,  on  which 
^  f  the  petitioners  rely,  is  clearly  a  finding  10  this 

effect,  that  the  ];^titioner,  in  order  to  give 
color  to  his  claim  to  possession,  had  wrong- 
fully gone  upon  the  land,  and  scattered  seed 
I  thereon. 

The  application  must  be  rejected. 
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The  9lh  March  1874. 
Present : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

Judges,  ^ 

Procedure — Sessions  Judg^e — Trial. 

Ci>£9t milted  by  the  Magistrate^,  and  tried  by 
ih€^  Sessions  Judge  of  Dinagepore,  on  g 
ch<irge  0/  dacoity. 

The  ^ueen 

versus 

Gopi  Noshyo  and  others,  Appellants. 

In   a  ca.se  of  several  prisoners  who  were  tried  by  a 


dons  Court  consisting  of  a  Judg^c  and  assessors,  the 
latter  convicted  them,  which  nnding  was  recorded  by 
the  Judge.  The  Judge,  however,  postponed  giving 
ipcli^rDent,  and  left  the  district  without  recording  his 
finding  or  his  judgment,  and  the  Judge's  successor, 
after  considering  the  evidence  which  had  been  taken 
before  his^  predecessor,  convicted  and  passed  sentence 
on  the  prisoners. 

Held  that  the  conviction  was  not  valid,  and  the  trial 
Kad  not  been  completed.  The  High  Court,  accordingly, 
set  aside  the  conviction,  and  ordered  the  re-trial  of  the 
prisoners  upon  the  charges  upon  which  they  were  com- 
mitted for  trial. 

Phear,  J, — \Vf.  are  of  opinion  that  the 
conviction  and  the  sentence  must  be  set  aside, 
on  the  ground  that  the  conviction  was  made, 
and  the  sentence  passed,  by  a  Judge  who 
was  not  the  Judge  of  the  Sessions  Court 
which  tried  the  prisoners.  TJie  Judge  who 
made  the  conviction  and  passed  the  sentence 
says : — 

''In  this  case«  nine  prisoners  came  up  for 
"  trial  before  my  predecessor  at  the  July 
*•  Sessions.  Of  these,  six  were  convicted  of  the 
'•  charge  of  dacoity,  and  sentenced  to  1  o 
"jears*  rigorous  imprisonment  each.  With 
•*  respect  to  the  remaining  three  prisoners, 
"  (iopi,  Akhir,  and  Hazari,  their  witnesses 
"  not  being  present,  the  case  was  postponed  to 
"  the  September  Sessions  for  their  attendance. 
**  At  the  September  Sessions,  these  witnesses 
"  appeared,  and  deposed  that  they  knew 
'•nothing  on  behalf  of  the  prisoners.  My 
*•  predecessor,  therefore,  consulted  the  assess- 
"ors,  who  were  unanimous  in  finding  these 
*'  three  prisoners  also  guilty. 

"This  finding  of  the  assessors  was 
"  recorded  by  my  predecessors  on  the  5th 
'*  Sejitember.  He  did  not,  however,  record 
•'his  own  finding,  nor  record  any  judgment, 
"  the  reason  being  (so  I  a/n  informed)  that 
'*  the  records  of  the  original  case  were  then 
"before  the  High  Court  in  appeal,  and  my 
"predecessor  wished  to  refer  to  the  record, 
**  before  passing  judgnvent/' 


The  Judge  then  goes  on  to  consider  ihe 
evidence  on  the  record  which  ^  was  taken 
beforehis  predecessor,  and  not  before  himself, 
and  arrives  thereon  at  the  conclusion  that 
these  three  prisoners  are  guilty  of  the  charge 
of  dacoity,  which  was  made  against  them. 

And,  filially,  he  records  that  the  Court, 
concurring  with  tb»  assessors,  finds  that  Gopi 
Noshyo,  Akhir  Xoshyo,  and  Hazari  Xoshyo, 
are  guilty  of  the  offence  specified  in  the 
charge,  namely,  that  they  have,  on  or  about 
the  2nd  June  1873,  committed  dacoity,  &c. 

It  thus  appears  that  the  prisoners  were 
tried  by  a  Sessions  Court  consisting  of  a  Judge 
and  assessors;  that  the  assessors  came  to  a 
finding  of  guilty  ;  and  that  this  finding  was 
formerly  recorded ;  but  that  the  Judge  post- 
poned giving  hisown  judgment,  and  never  did, 
in  fact,  give  it.  And,  therefore,  the  Court 
which  actually  tried  the  prisoners  did  not 
give  a  complete  final  judgment  and  sentence. 
The  conviction  which  has  been  arrived  at, 
and  the  sentence  which  has  been  passed,  have 
been  pronounced  by  a  Judge  who  was  a 
stranger  to  the  actual  trial,  and  who  merely 
succeeded  as  Sessions  Judge  of  the  district, 
the  learned  gentleman  before  whom  the  case 
was  tried.  We  are  of  opinion  that  this  con- 
viction, so  arrived  at,  is  not  a  valid  conviction, 
and  that  the  trial  of  the  prisoners  has  not 
been  completed. 

The  conviction  and  sentence  must,  there- 
fore, be  set  aside,  and  the  prisoners  must  be 
re-lried  upon  the  charges  upon  which  they 
were  committed  for  trial. 


The  loth  March  1S74. 
Present : 


'I'he  Ilon'ble  J.  B.  I^hear  and  G.  G.  Morris, 

Judges, 

Procedure— Conviction— Further  evidence — 

Trial. 

Reference  to  the  High  Courts  under  Sec- 
tion 2()6  of  the  Code  of  Criminal  Proce- 
dure^ by  the  Sessions  Judge  of  Moorsheda- 
had. 

The  Queen 

versus 

Ramdoyal  Mahara.  •         « 

A  valid  conviction  arrived  at  by  a  Magistrate  whjj  had 
jurisdiction  in  the  matter  cannot  be  setoaside,  simply 
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because,  subsequent  to  the  trial  and  conviction,  fresh 
evidence  has  been  di-;covered,  which  may  tend  to  convict 
the  accused  of  an  offence  other  t  han  that  for  which  he 
was  convicted. 

Reference. — At  the  instance  of  the  Con- 
victing Officer,  I  have  the  honor  to  report 
the  accompanying  case  to  the  High  Court 
for  orders. 

The   convict,  Ramdoyal    Mahara,  having^ 
been  convfeted   by  the  Joint  IMagistrate  of 
Lalbagh  under   Section   4  57^   Indian   Penal 
Code,  appealed  to  this  Court. 

Before  the  appeal  was  opened  by  his 
pleader,  the  (Government  Pleader  submitted 
that  he  was  instructed  to  move  the  Court  to 
quash  the  conviction,  because  of  the  discovery 
of  facts  subsequent  to  conviction  going  to 
show  that  the  convict's  offence  had,  in  reality, 
been  dacoiiy. 

Upon  that,  this  Couit  made  the  order  wiih 
the  record  annexed. 

The  case  is  now  submiiled  with  the  records, 
in  order  that  the  High  Court  may  quash  the 
conviction  under  Section  297,  Criminal 
Procedure  Code,  or  pass  such  order  as  may 
appear  proper. 

I  may  observe  that  expedition  is  desirable, 
in  order  that  the  convict,  if  re-tried,  may  be 
committed  to  the  Sessions  widi  his  accom- 
plices. 

*  It  is  presumed  that  evidence  of  previous 
conviction  will  be  forthcoming  at  the 
Sessions  trial. 

Judgment  of  the  High  Court, 

Phear,  J. — It  appears  to  us  that  the  con- 
viction which  we  are  asked  in  this  reference 
to  set  aside  is  good  and  valid  in  law.  The 
Magistrate  who  made  it  had  jurisdiction  to 
entertain  the  charge,  and  the  evidence  before 
him  was  sufficient  to  establish  it.  It  may  b^ 
that  additional  evidence  has  since  come  into 
the  power  of  the  prosecution  which,  if  it  had 
been  adduced  before  the  Magistrate,  would 
have  led  him  to  consider  that  some  offence 
had  been  committed  by  the  prisoner,  other 
than  that  of  which  he  has  been  convicted. 
But  this  fact  does  not  afford  a  ground  upon 
which  we  should  be  justified  in  law  in  setting 
aside  a  valid  conviction  come  to  by  a  competent 
Court.  And  we  need  hiutUy  j)oint  out  ihat 
there  might  be  considerable  risk,  if  we  did  so, 
of  the  purposes  of  the  prosecution  not  being 
served ;  for  it  is  perfectly  possible  that,  on  a 
new  trial  for  the  new  offence,  the  prisoner 
mightsuccecd  in  suisfyingthe  Sessions  Court 
jhat  tlje  prosecution  had  not  made  out  a  case 
against  him. 

\te  declipe  to  interfere  in  this  case. 


The  riih  March  1874. 

Present : 

The  Ilon'ble  J.  B.  Phear  and  G.  Q.  Morns 
•  Judges. 

Evidence-  Statements  of  accused  persoasL 

Committed     by     the    Deputy    Commissioner^ 
'•and   tried   by   the  Jtidicial    Commissionfr 
of  Chota   Nagpore^  on  a  charge  of  rioting 
armed  with  deadly  imeapons,  ^ifc. 

The  Queen 

versus 

Khnkrcc  Ooram  and  others,  Appelituiti. 

B a  1)00  Taruck  Nath  Sein  for  the 
Appellants. 

Where  the  only  evidence  for  the  pro'sccatum  «as  thai 
of  witncsser.  whom  the  Indicia]  Commisf^ioner  oTit^ademl 
unworthy  of  belief,  it  was  held  that  the  prisocffv 
who  were  chari^ed  with  rioting",  oug^ht  not  to  ha%r  been 
convicted  on  the  statements  of  the  oppo<;tte  party,  win* 
were  also  charjjed  with  rioting",  such  f>tate:neQt<  c^t 
being"  evidence  against  the  accused  in  this  case. 

Phear ^  J . — In  this  case,  the  six  prisonei>. 
Khukree  and  five  others,  have  been  found 
guilty  In'  the  Judicial  (Commissioner  of  an 
offence  punishable  under  Sections  148 and  326 
of  the  Indian  Penal  Code,  and  have,  iwo  of  ' 
them,  namely,  Khukree  and  .  Ktwa,  been 
sentenced  to  two  years'  rigorous  imprison- 
ment, and  the  remaining  four  to  one  year's 
rigorous  imprisonment. 

The  Judge  says  that  the  evidence  gi\^ca 
on  the  part  of  the  prosecution   consists  of  ; 
the  testimony  of  three  men,  Sona,  Asa,  and   ! 
Bhoopal.     He    says:  '* These   men  are  the   ; 
'*  only  witnesses  for  the  prosecuiion.     Tbcj    ; 
"  assert  that,  from  a  distance,  they  saw  di 
'*  Kols  attack  the  Tewaris*  men.  whom  iher    ' 
"followed  up  for  a  considerable  distance,  anil 
''one   man    they    killed   on    the    sjx)t.    Bol   \ 
*•  since  it  has  been  clearlv  shown  that  lbei« 
'*  men  are  mere  creatures  of  the  landlord, 
"  for   whom  they    have  been   standing  wit- 
'*  n esses  in  several  suits,  and  who  themselves    , 
"  had    preferred    and   supported    a  criminil    1 
''charge  against  Khultree   and   other  Koli 
'*  no  reliance  whatever  can  be  placed  on  their 
"statements.     INIoreover,   it   is   in    evidence 
'*  that  they   all   then   were  charged  br  the 
'*  Kols  with  having  been  present  and  ukeo 
**part  in  the  iiot,^nd  since  they  kept  cm  (rf 
**  the  way  till  the  Saturday  after  ihe  figiCt 
"though    ihe    police    were    on    the    .^wt, 
"seeking  for  information  from  the  evenii^ 
"of  the  previous  Tuesday,  there  are  good 
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grounds     for    believing    the   truth   of   the 

accusation  against  them.' 

The  Judicial   Commissioner,  having  thus 

%  effect  said  that  the  case  of  llie  prosecution 

)   entirely    false,   afterwards   also  says  that 

be   defence   set  up  by  these  prisoners  "  is 

'  manifestly  false.     The  story  of  the  dacoity 

'in  the  house  of  Khukree  is  evidently  put 

'forward  as  an  excuse  for  the  savage  acts  of 

'this    parly.     The   plea   of  self-defence   Ts 

*not   admissible  in  their  diise.    Instead  of 

'appealing    for  protecfion  to  the  police,  all 

'the    Kol     ryots  of   the   village,   combined 

*  under  the  leadership  of  Khukree,  took  the 

'Maw  into  their  own  hands,  and,  not  being 

'•content  with  merely  protecting  their  leader 

*'from    the    illegal    acts   of    the    landlord's 

"servants,  they  made  a  most  violent  onslaught 

"on  them,  wounded  two  men  severely,  and 

•*  two  slightly.     The  death  of  Panchoo  Jolah 

** cannot    safely   be   attributed   to  them,   as 

**\he  medical  evidence  shows  that  the  man 

was  weak,  and  had  a  diseased  spleen,  tha 

rupture  of  which  caused  death,  and  such 

"rupture  might  have  been  caused' by  a  fall, 

"as    the    man    was    running    away.     The 

"second     party"    (that    is,   the    appellants 

before  us)   "  are,  therefore,  guilty  of  rioting 

*•  armed  with  deadly  weapons,  and  of  having 

"caused    grievous    hurt.     The    charge    of 

"culpable  homicide  is  not  brought  home  to 

"them.'* 

But  there  is  no  evidence  whatever  upon 
the  record  of  the  facts  here  found  by  the 
Judicial  Commissioner  as  having  occurred, 
excepting  the  testimony  of  the  very  three 
witnesses  for  the  prosecution,  who,  he  had 
said,  are  absolutely  unworthy  of  belief. 

The  members  of  the  first  party,  who  arc  also 
charged  with  rioting,   did,  no  doubt,  indi- 
viduaUy  make  statements  in   the  dock  and 
before  the  Magistrate,  which  appear  to  put 
the  case  very  much  in  the  way  in  which  the 
Judicial    Commissioner    has   found    that   it 
occurred.     But    these    statements,   we  need 
hardly  say,    are   not   evidence    against   the 
,  appealing  prisoners.     And.  inasmuch  as  the 
I  only    evidence   against    these   prisoners    is, 
according   to   the    opinion  'of  the  Judicial 
I  Commissioner  himself,*entirely  unworthy  of 
\  credit,  it  seems  to  follow  that  they  ouarht  to 
j  nave  been  acquitted,  and  not  convicted  of  the 
charge  which  was  made  against  them.     Tlus 
I   is  a  regular  appeal,  and,  no  doubt,  it  devolves 
I  >ipon  us  to  consider  the  viilue  of  the  evi- 
dence which  is  on  the  record.     We  have 
carefully  gone  through  the  testimony  of  the 
^ree    witnesses    of    whom     the     Judicial 

I  Commissioner  speaks,  and  who  came  to  sup- 
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port  the  case  of  the  prosecution,  and  we 
are  entirely  disposed  to  take  tfee  view  of 
their  evidence  w^hich  the  Judicial  Commis- 
sioner took.  It  is  very  plain  from  the 
depositions  of  these  men  that  their  story 
cannot  be  trusted,  and  it  seems  to  us,  indeed, 
as  the  Judicial  Commissioner  has  remarked, 
extremely  probabU  that  they  were  them- 
selves members  of  the  Tewaris*  i)arty;  the 
story  which  they  tell,  making  memselves 
purely  innocent  spectators,  is  a  false  story. 
We,  therefore,  think  that  the  conviction  in 
the  Court  below  must  be  set  aside,  and' the 
prisoners  acquitted. 


The  1 6th  March  1874. 

Present : 

The  llon'ble  J-  B.  Phear  and  G.  G.  Morris, 

Judges. 

Sessions  Judg^e— Evidence— Act  X.  of  1872,  Sec- 
tion 249. 

Reference  to  the  High  Courts  for  confirmation 
of  the  sentence  of  deaths  by  the  Sessions 
Judge  of  Rung  pore. 

The  Queen 

versus 

Amanullah,  Prisoner. 

Baboo  Bhuggobutty  Churn  Ghose  for  the, 

Prisoner. 

In  a  case  in  which  the  accused  was  ch argued  with  mur- 
der, the  Sessions  Judgfe  considered  the  evidence  given 
before  him  by  the  witnesses  for  the  pros^ci^ion  to  be 
false,  but  nevertheless  convicted  the  accused,  actingf 
under  Section  249  of  the  Code  of  Criminal  Procedure,  and 
relyinjf  on  the  evidence  which  had  been  sfiven  by  the 
same  witnesses  before  the  Committing^  Officer. 

Hf.ld  that  Section  240  did  not  apply  to  this  case  ;  that 
the  discretion  conferred  by  that  Section  should  be  exer- 
cised upon  substantial  materials,  rirhtly  before  the 
Court,  and  reasonably  sufficient  to  guide  the  jud{2fment  of 
the  Court  to  the  truth  of  the  matter,  and  not  upon  mere 
speculation  or  conjecture;  and  that,  under  that  Sec- 
tion, a  Judg^c  may  base  his  judgment  on  the  evidence 
given  before  the  Mag'istrate  in  the  presence  of  the  accused, 
when  there  are  special  and  particular  reasons  for  consi- 
^erinjr  that  evidence  to  be  honest  and  true,  and  when 
that  evidence  is  to  a  certain  extent  corroborated  by 
independent  testimony  before  himself. 

Phear,  J. — In  this  case,  the  prisoner 
Amanullah  has  been  found  guilty  of  the 
crime  of  having  murdered  his  wife  Budhu 
and  his  daughter  Koreemun,  and  he  has  been 
sentenced  to  death. 

The  theory  of  the  prosecution  is  tha|  the 
prisoner,  his  wife  Budhu,  her  own  child 
Koreemun,  about  twenty  months  old,  and  An 
elder  daughter  of  the  prisoner  bf  a  former 
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wife,  Asherun,  who  was  about  ten  years  old,  upon,  nor  did  it  make  out  the  case  whtdi 
lived  together  in  one  homestead;  that  on  one  the  prosecution  came  into  Court  to  establish. 
Saturday  affernoon  Amanullah  fell  out  with  There  was  one  other  witness  besides  those 
his  wife  Budhu,  because  she  would  not  pick  |  that  1  have  spoken  of,  namely,  the  Superin- 
a  particular  sdg  (vegetable)  for  supper,  and  '  tendent  of  Police,  who  searched  Amannllah's 
though  she  prepared  a  good  supper  for  him  .  llouse  some  fifteen  or  sixteen  days  after  the 
afterwards,  yet,  nevertheless,  he  turned  sulky,  j  occurrence,  and  spoke  to  traces  of  blood  in 
and  would  cat  none  of  it '  and  that,  in  the  '  various  places.  I  shall  have  occasion  lo 
middle  oif  the  night,  towaras  morning,  he  cut*,  remark  more  particularly  upon  his  evidence 
the  throat, H)Oth  of  his  wife  and  of  the  little  I  pFesently.  It  is  enough  for  the  present 
child,  and  buried  their  bodies  in  one  grave  !  moment  to  say  4hat,  even  taking  it  at  the 
before  daylight.  The  bodies  were  never  utmost  which  it  can  lie  worth,  we  think  this 
found,  although  an  empty  grave  was  ])ointcd  man's  testimony  does  not  supply  the  defects 
out  as  that  in  which  they  were  placed;  and    apparent    in    the    testimony    of    the    other 


a  skeleton  was  discovered  in  a  neighbouring 

jungle  under  circumstances  which   I   shall 

presently  mention. 

The  prisoner's  defence  to  this  case  was: 

*'  I  did  not  kill  Budhu  and  Korcemun.     They 

**  died  of  cholera.     Koreemun  got  cholera  on 

**  the  afternoon  of  Saturday,  the  24th  Kartick, 

"  and  Budhu  got  it  shortly  before  the  sun  set. 

'*  Koreemun  died  after  midnight,  and  Budhu 

"  died  one  prohur  afterwards.     I  am  myself  a 

'•  practitioner,  and  gave  them  medicine.  I  tied 

'*  their  leg  and  hand-joints  with  a  cloth,  and 

''  gave  medicine  externally  also.  I  also  applied 

'*  medicine  to  their  heads,  but  to  no  effect. 

"  When  they  died,  I  called  my  villagers  and 

**  Dianutullah,  Madar  Buksh,  Bholeh,  Dhoria, 

'•  Mahrad,  Anriah,  and  others;  altogether  fifty 

**or  sixty  men  came  and  buried  the  bodies 

**  during  the  night.     Both  the  bodies  were 

**  buried  together  in  the  same  grave,  for  the 

"  child  was  only  twenty-one  months  old.     Six 

**  days  afterwards,  dogs  and  jackals  dug  out 

**  the  bodies,  and  ate  them ;  tlie  same  day  the 

**  head-cignstable  examined  the  grave.    1  have 

**  witnesses  to  prove  that  the  deceased  died  of 

•*  cholera."'     *     *     » 
The     evidence    which     the     prosecuiivi  ;  "  a  portion  of  it  should  be  relied  upon  and 

brought  to  support  the  charge  in  the  Sessions  i  ♦*  made   the  basis  of  my  judgmem  in  tbc 

Court  was  first  »****«***    *|..  case.      Now,  as  regards  the  evidence  gw^n 
\_Phear,  J.,  here  entered  into  a  considera-    *'  by   the   witnesses   before   the   Committing 

tion  of  the  evidence  of  each  witness  before    "  Oflicer,  it  must  be  observed  that,  at  the  lime 

the  Sessions  Judge,  and  then  proceeded  as    **  when  they  were  examined  by  that  officer, 

follows  : — ]  "  they  were  apparently  free  from  all  external 

Now,  it  is  remarkable  that  all  these  wit-  ;  "  influence,    and    would   have    deposed  to 

nesses,  not  even  excepting  the  chowkeedar,]"  nothing  but  what  they  had  witnessed ;  while, 

told    different   stories   altogether  before   the    "  on  the  other  hand,  when  they  gave  their  cvi- 

Sessions  Court  from  those  which  they  told    •*  dence  before  this  Co*urt,  those  interested  in 

before  the  Deputy  Magistrate— different   in    '*  bringing  about  the  prisoner's  acquittal  had 

material  points.  Asherun,   Upas,  and   Duri,  |  "  had  ample  opportunity  of  tampering  with 

had  their  depositions  read  to  them,  and  denied    "  the  witnesses,  and  the  witnesses  themselves 

"  had  also  sufficient  time  to  think  over  the 
"  consequence  ol  their  evidence,  I  have, 
*'  therefore,  very  carefully  considered  both 
"these  sets  of  evidence,  and  have  duly 
**  weighed   the   circumstances   under  which 

b 


witnesses. 

The  Sessions  Judge  perceived  that  the 
case  for  the  prosecution  was  not  made  oat  by 
the  testimom  given  before  the  Sessions 
Court,  and  he  expressed  his  opinion  that  the 
principal  witnesses  had  there  perjured  them- 
selves. Indeed  two,  if  not  three,  of  them  he 
directed  to  be  sent  before  the  Magistrate 
upon  a  charge  of  giving  false  evidence. 
Nevertheless,  he  convicted  the  prisoner  of 
murder,  and  sentenced  him  to  be  hanged. 
This  is  certainly  a  somewhat  startling  resnh. 
and  he  arri\ed  at  it  in  the  following  way. 

After  making  some  analysis  ot  the  testi- 
mony of  the  witnesses  before  him,  and  con- 
trasting it  with  the  depositions  which  they 
had  made  before  the  Deputy  Magistrate,  he 
savs :  *'  From  the  above  abstract  of  the  cvi- 
*'  dence  of  the  witnesses  as  given  before  the 
"  Committing  Officer  and  before  this  Court,  it 
"  is  evident  that  the  two  sets  of  evidence  arc 
**  contradictory  and  inconsistent  with  each 
"  other.  The  question  now  is.  whether  the 
•'whole  evidence  ought  to  be  discarded  as 
**  untrustworthy  oa  the  ground  of  those  con- 
•'  tradictions  and  inconsistencies,  or  whether 


the  truth  of  the  statements  which  they  made 
before  the  Deputy  Magistrate.  It  is  quite 
^lear,4  then,  that  these  witnesses  are  in 
themselves  untrustworthy,  ^rheir  testimony 
before  the  ^essions  Court  could  not  be  relied 
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"  each  was  given,  as  also  the  arguments 
urged  against  its  credibility  by  the  pri- 
soner's Counsel,  and  the  conclusion  at 
'*  wbich  I  arrive  is,  that  the  testimony  of  the 
witnesses,  as  given  before  the  CommittinJ^ 
Officer,  is  to  be  believed,  and  I  do  accord- 
ingly believe  it;  and  acting  under  the  pro- 
•'  visions  of  Section  249,  Criminal  Procedure 
"  Code,  I  ground  my  judgment  thereon."  • 

In  other    words,    the    Jidge    founds    his 
conviction   of   the   prtsoner  on   the   charge 
of   murder  upon   the  testimony  which  was 
given    before   another   judicial    officer,   not 
before  himself,   by  the   very  persons  who, 
according    to    his    own    view    before    him, 
showed  themselves  in  the  ver>'  same  matter 
to    be    utterly    unworthy    of    belief.     Even 
if     Section    249    warranted    the     Court    in 
taking  such    a   step   as   this,    it    seems   to 
me  certainly  an    inordinately    long    step   to 
take.      And    I   might  almost   say   that   the 
logical  consequence  would  be  that  the  taking 
of  evidence  in  the  Sessions  Court  might  be 
altogether  dispensed  with  ;  for,  if  it  is  legiti- 
mate,   proper,   and   safe   that  the   Sessions 
Coart  should  come  to  a  verdict  against  the 
prisoner  upon  the  evidence  given  before  the 
Magistrate    by   witnesses    who,    before   the 
Sessions  Court,  denied  that  evidence,  and 
showed  themselves  unworthy  of  belief,  d  for- 
tiori it  would  be  right,  proper,  and  safe  for 
the  Sessions  Court  to  found  its  judgment  upon 
the  evidence  given  before  the  Magistrate  in 
those  cases  where  the  witnesses  afterwards 
confirm    that    evidence    by    the    testimony 
which  they  give  in  the  Sessions  Court.     And 
1  think  that  this  very  obvious  consequence 
shows  very  conclusively  that  the  Judge  mis- 
apprehended the  true  scope  of  Section  249  of 
the  Criminal  Procedure  Code.     That  Section 
runs  in  these  words : — 

"When  a  witness  is  produced  before  the 
**  Court  of  Session  or  High  Court  the  evi- 
"  dence  given  by  him  before  the  Committing 
"  Magistrate  may  be  referred  to  by  the  Court, 
*♦  if  it  was  duly  taken  in  the  presence  of  the 
'*  accused  person,  and  the  Court  may,  if  it 
"think  fit,  ground  its  judgment  thereon, 
"although  the  witne^es  may,  at  the  trial, 
"make  statements  inconsistent  therewith." 

It  appears  to  me  that  the  Legislature,  in 
framing  this  enactment,  desired  merely  to 
authorize  the  Court  to  take  a  particular 
statement  made  by  a  witness  before  the  Com- 
mitting Magistrate  as  the  true  statement, 
notwithstanding  that  it  was  denied,  or  a  state- 
ment inconsistent  therewith  was  made  by  the 
witness  before  the  Court  itself,  if  the  Court 
could  see  from  th^  evidence  of  that  same 


witness  before  itself,  or  of  other  witnesses 
before  itself,  that  the  original  statement  was 
worthy  of  belief — not  that  the  Court  shoud 
discard  wholly  the  testimony  of  witnesses 
given  before  it,  and  have  recourse  to  the 
testimony  of  the  same  persons  which  was 
given  elsewhere  ^  before  another  judicial 
officer  on  the  occasion  of  making  tHfe  investi- 
gation  preliminary  to  the  final  *trial.  The 
discretion  which  is  conferred  by  the  passage 

I'' if  the  Court  thinks  fit"  in  Section  249  is 
to  be  exercised  upon  substantial  materials 
rightly  before  the  Court,  and  reasonably 
sufficient  to  guide  the  judgment  of  the 
Court  to  the  truth  of  the  matter,  and  not,  as 
was  the  case  here,  upon  mere  speculation  or 
conjecture. 

And  I  venture  .also  to  think  that  the 
Judge,  in  the  passage  which  I  have  just  now 
read,  was  not  quite  so  careful  as  he  ought  to 
have  been  in  regard  to  the  comparison  which 
he  made  as  to  the  circumstances  which  sur- 
rounded the  witnesses  in  the  Court  of  the 
Deputy  Magistrate  and  in  the  Sessions  Court 
respectively.  He  says:  "When  they  were 
"  examined  by  the  Committing  Officer,  they 
"were  apparently  free  from  all  external 
"  influence,  and  w^ould  hav^  deposed  to 
"  nothing  but  what  they  had  witnessed." 

But  he  gives  no  reason  for  this  assumption ; 
whereas  there  was  a  considerable  body  of 
evidence  on  the  record  going  to  show,  what- 
ever it  might  be  worth,  that  the  witnesses 
were  not  free,  but,  on  the  contrary,  were 
under  compulsion  and  restraint  when  they 
gave  their  evidence  before  the  Deputy  Magis- 
trate. It  is,  we  know,  a  very  ^common 
story  on  the  part  of  witnesses,  who  vary  their 
evidence  between  the  time  when  they  give 
tbeir  testimony  before  the  Committing 
Officer  and  the  time  when  they  give  their 
testimony  before  the  Sessions  Court,  to  say 
that  they  were  originally  forced  to  give  the 
testimony  which  they  did  give  before  the 
Committing  Officer  by  the  coercion  of  the 
police;  and  ver>'  often,  no  doubt,  this  story  is 

I  entirely  fictitious.  But,  again,  we  know  too 
well  that,  in  many  other  cases,  there  is  a  real 
foundation  for  it,  and  the  Judge  ought  not  to 
have  assumed,  in  the  face  of  the  actual  state- 
ments of  the  witnesses  themselves,  that  th6y 
were  free  from  restraint  and  from  all  external 
influence  when  they  gave  their  testimony 
before  the  Committing  Officer,  without  dealing 
with  those  statements  themselves,  and  saying 
what,  in  his  opinion,  they  were  worth  <m  the» 
evidence  before  &im.  And  when  he  goes  on 
to  say  that,  "while,  on  the  other jiand,  vrtien 
"  they  gave  their  evidence  before  this  Court, 
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"those  interested  in  bringing  about  the 
"  prisoner>  acquitlal  had  had  ample  oppor- 
'^tunity  of  tampering  with  the  witnesses, 
"and  the  witnesses  themselves  had  also 
"  sufficient  time  to  think  over  the  consequence 
"  of  their  evidence,"  he  seems  to  be  making  an 
equally  strong  assumption  against  the  prisoner 
and  theae  witnesses  with  oft t  any  foundation  aft 
all,  unless  he  depends  for  that  foundation 
upon  the  evidence  of  the  Assistant  Superin- 
tendent given  before  the  Sessions  Court, 
to  which  I  will  now  for  a  moment  advert. 

I  have  already  stated  that  this  witness 
searched  and  examined  the  prisoner's  house 
some  fortnight  or  more  after  the  occurrence 
took  place.  He  was  not  the  first  police- 
ofiicer  who  made  an  investigation  of  the 
case  ;  and  he  was  unable  from  his  own 
observation  to  testify  to  any  material  fact 
except  to  such  traces  of  the  violent  deeil  as  he 
might  succeed  in  discovering  upon  his  search 
and  examination  of  the  house.  But  he  was, 
nevertheless,  allowed  in  the  Sessions  Court 
to  give  evidence  at  very  great  length — 
evidence  of  the  most  serious  character  as 
affecting  the  prisoner — most  prejudicial  to 
the  fairness  of  the  trial — evidence,  I  will 
add,  that  was  markedly  distinguished  by 
disregard,  on'  the  part  of  the  examiner,  of 
the  principal  rules  of  evidence  which  the 
Evidence  Act  has  made  part  of  the  law  of 
this  country. 

He  says :  "I  arrived  on  the  spot  on 
"the  morning  of  the  21st  November  last. 
"  On  getting  near  the  village,  I  met  the  head- 
"  constable,  who  was  on  his  way  back  to  his 
"outpost"  (this  was  the  man  who  was 
investlglting  the  case  in  the  first  instance). 
"  I  enquired  the  result  of  the  investigation 
"  from  nim ;  he  said  that  deaths  had  been  tjie 
"result  of  cholera,  and  that  there  was 
"nothing  suspicious  in  the  case.  I  gave 
"him  leave  to  return  to  his  outpost,  and 
"went  into  the  village  myself.  I  inspected 
"  the  grave  in  which  the  bodies  were  said  to 
"have  been  buried;  it  appeared  to  me 
"clumsily  constructed,  and  too  short  to 
"contain  the  body  of  an  ordinary- si  zed* 
"  woman." 

Now,  this  assertion  is  a  mere  matter  of 
opinion;  and  if  the  fact  was  of  any  import- 
ance in  the  case,  as  the  judge  thought  it 
was,  because  in  his  judgment  he  refers  to 
this  statement,  and  attaches  weight  to  it,  the 
witness's  mere  opinion  ought  not  to  have  been 
^  accepted.  He  ought  to  have  been  made  to 
state  what  the  length  of  k  was,  if  he  had 
measured  the  length  of  it;  and  if  he  had  not 
jn^asw^d  ^bQ  length,  an^  could  not  speak 


with  any  certainty  as  to  the  length  and  woBt 
of  it,  he  should  not  have  been  allowed  to  saj 
anything  upon  the  point  at  all;  the  Court, 
certainly  ought  not  to  have  taken  sach  aa 
opinion  as  this.  In  the  next  pas^^age,  the 
witness  is  allowed  to  say: — 

"  I  learnt  also  that  the  bodies  had  been 
"exhumed  by  the  defendant,  and  throwa 
".into  the  jungle,  in  order  to  pre\*ent  ihdr 
"being  found  b^  the  police.' 

I  feel  compelled  t^  ask — Can  anything 
be  more  prejudicial  to  the  fairness  of  the 
trial  than  to  start  it  with  evidence  of  this 
kind  ?  And  I  need  not  say  that  such  eiridenoe 
is  forbidden  by  the  Evidence  Act  to  be 
received. 

Next,  the  witness  is  permitted  to  say  that 
he  saw  marks  of  blood  on  the  floor;  that 
he  brought  in  the  door  in  which  there  were 
several  marks  of  blood  visible,  and  also  some 
clothes  in  which  there  were  marks  of  blood. 

But  none  of  these  marks  have  been  sob- 
mi  tted  to  analysis ;  and  the  statement  of  a 
police-officer  as  to  marks  being  marks  of 
blood  is  but  an  opinion  worih  exceedinglf 
little  of  itself,  and  worth  still  less  when  it  is 
made  with  regard  to  marks  seen  for  the  fira 
time  at  least  a  fortnight  after  the  occurrence 
took  place.  It  is  plain  that  testimony  such 
as  this  should  not  have  been  received  in  thi^ 
form. 

[The  Court  proceeded  to  comment  farther 
on  the  evidence  of  this  witness,  and  then 
said : — ] 

Now,  if  we  go  back  to  the  testimony  which 
these  witnesses  together  gave  before  the 
Deputy  Magistrate,  and  u{>on  which  the 
Court  had  placed  its  judgment,  it  seems 
to  me  that  that  evidence  is  itself  of  the 
most  untrustworthy  character.  It  bears 
throughout  the  appearance  of  having  been 
prepared,  of  being  in  truth  drilled  testimony. 
It  has  this  peculiar  feature  which  very 
commonly  accompanies  a  prepared  case, 
namely,  that  everv  witness  knows  every- 
thing  material  about  the  case  and  is  able  to 
speak  himself  directly  to  every  material 
fact  from  the  beginning  to  the  end.  Those 
who  are  interested  *  in  making  a  strong 
case  for  the  prosecution  seldom  tmst  to  the 
Court's  ability  to  put  detached  evidence 
together  into  a  consistent  whole,  but  gene- 
rally exhibit  a  considerable  anxiety  to  make 
out  an  entire  st(Jry  by  the  mouth  of  each  of 
the  witnesses.  And  that  peculiarity  certainly 
is  exhibited  in  this  case.  But,  more  than 
this,  the  first  witness,  being  a  chowkeedar.  to 
whose  evidence  before  the  Sessions  Court  1 
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kave  already  made  reference,  clearly  perjured  ,  before  us,  I  think  it  impossible  to  say  that 
Idoiself  before  the  Deputy  Magistrate.  there  is  any  certainty  in  regard*  t(»  (he  mother 

•  [The  Court  then  proceeded  to  consider,  at    and   child    having   been  murdered   by   the 
length,  the  evidence  which  was  given  before    prisoner.    I,  therefore,  concur  in  ordering  the 
Itbe  Deputy  Magistrate,  and  then  concluded  ag   discharge  of  the  prisoner. 
I  follows  : — ] 

Ir  And,  on  the  whole,  it  seems  to  me  that,  if  i  

1  looked    at    the    testimony    alone   of   the  '  •  • 

Witnesses  given  before  the  Deputy  Magistrate,  The  24th  March  1874^ 

I  should   have  just  as   much   diflSculty   m 
•iniving  at  the  concUis ion*  that  Amanullah 
.iftd  murdered  his  wite  and  his  daughter,  as 
sdleged  by  the  prosecution,  as  I  have,  in  doing  1  The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 
$0  upon  the  testimony  of  the  witnesses,  given  Judges. 

Wore  the  Sessions  Court.     I  cannot  resist '  ^^^^^^^^S^^^^^^^^ .     ^^^^^^  ^„^„3_^^  ^ 
the  impression  that  the  stories  which  were  1^  ^f  ^3^2,  Section  30. 

.given   before   the   Deputy    Magistrate    were 

.#ibstantially  police-made  stories,  and   that  it    Commiiied  hy  the  Deputy  Commissioner,  and 
^as    endeavoured    by    the    prosecution    to  !      Ifi^^   ^y^  l^^    Judicial    Commissioner   of 
,  Jwlsler  these  up,  and  to  give  them  color  by        Chota  Xagpore,  on  a  charge  0/ committing 
the  testimony  of  the  constable  himself,  which        riot  armed  with  deadly  weapons. 
IRIS  most  fictitious  in  its  material  parts.     I  1  ^Pj^^  Oueen 

^(hink,  therefore,  that  the  prisoner  ought  not  ^ 

Jo  have  been  convicted,  and  that  the  sentence  '  versus 

pf  the  Sessions  Court  should  be  set  aside,  and  x    .,       »     • 

>e  prisoner  discharged.  ,  Bunwaree  Lall  and  others, 

.    Morris,  J, — I  quite  agree  in  the  view  of  Appellants. 

&e  evidence  taken  by  my  learned  brother  in      Moonshee  Abdul  Baree  for  the  Appellants. 
^Uus  case.     I  also  think  that  it  was  not  safe  ,  .       '^«- 

,<0  convict  the  accused  Amanullah  solely  on        Statements  made  by  on*-  set  of  prisoners  criminating 

"fTi^i  A,.M^»^^   /«;..^.>   K,,  »u*   ,»:ini>c.oAc.   u^f^r^  I  another  set  of  prisoners,  when  each  individual  prisoner 

the  evidence  given  by  the  witnesses  before  |  ^^^^  ^  ^^  ^^  himself  on  which  he  ^vas  free  from  any 

the    Magistrate — witnesses    who,    the    Judge     criminal  offence,  oujrht  not  tobe  taken  into  consideration, 
considered,     had     perjured     before    him.      It  !  ""der  Section  30  of  the  Evidence  Act,  against  the  pri- 

»A^««%«.  »^  .r^^  .1 I.    . -j^-  c^^t:^»    «./N  /n(  *Wa     soners  of  the  second  set,  when  the  two  sets,  although 

seems  to  me  that,  under  Section   249  of  the  .  tried  together,  were  tried  upon  totally  different  charges. 

Cnminal  Procedure  Code,  a  Judge  may  base  ; 

his  judgment  on  the  evidence  given  before  i      Phear,  J. — We  think  that,  in  this  case,  as 
the  Magistrate  in  the  presence  of  the  accused,    in  the  case  of  the  prisoners  Khukree  and 
when  there  are  special  and  particular  reasons    others,*    which   was   lately    beforJ   us,    the 
for  considering  that  evidence  to  be  honest    conviction  must  be  set  aside.     In  that  case, 
.  and  true,  and  when  that  evidence  is  to  a    we  dealt  with  the  evidence  which  was  on 
certain     extent     corroborated      by     inde-  ,  tfiis  record,  and  it  appeared  to  us  that,  on  the 
pendent  testimony  before  himself.     In  the    showing  of  the  Judicial  (Commissioner  him- 
present    instance   there   is   nothing  of   this  '  self,    the   testimony   of   the    witnesses    who 
kind.    There  is  really  no  one  such  substan-  !  were  brought  to  support  the  case  of  the  pro- 
live  fact  conclusively  proved  as  can  enable    secution   was   worthless,    and    alihough   the 
the  Judge  to  say  with  confidence  that  the  ;  statements  made  by  the  prisoners  of  the  one 
evidence  given   before   the    Magistrate   was  |  party  incriminated  the  prisoners  of  the  other 
true  as  opposed   to   what   was  said  beforet  party,  yet  each  individual  prisoner  made  a 
himself.    Nor  can  it  be  said  that  the  police-    case  for  himself  on  which  he  was  free  from 
officer,  or  any  other  \fitness  before  the  Court    any  criminal  offence,  and  inasmuch  as  the 
of  Session,    affords   independent   testimony  '  two  sets  of  prisoners,   although    they  were 
corroborative  of  the  evidence  given  before    tried  together,  were  tried  upon  totally  diflfer-^ 
the  Magistrate.     It  is  most  unfortunate  that  '  ent    charges    respectively,    the    statements 
80  much    valuable    time    was    lost    in    the  ,  which  were  made  by  the  one  set  could  not  be 
prosecution  of  this  case.    •The  police-officer  |  taken  into  consideration,  under  Section  30  of 
^ho  made  the  first  enquiry  considered  that  '  the  Evidence  Act,  against  the  prisoners  of 
the  mother  and  child  had  died  of  cholera,  and    the  other  set.      •  *         * 

that  the  case  was  not  one  of  murder.     And 


Certainly  on  the  evidence  as  it  qow  com^s 


Ante^  p.  48.  ^ 
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It  thus  appears  that  there  is  no  evidence  was  made  on  the  8ih  October,  was  the  repot 
on  the  record  which  is  suflicient  to  support  a  on  which,  he  was  bound  in  law  to  found  fail 
conviction,  and  we,  therefore,  set  aside  the    order. 

conviction,  and  direct  that  the  prisoners  be  The  first  Jury  was  not  only  dulj  appointed, 
enlar<?ed  so  far  as  the  present  charges  are  wbut  entertained  the  matter  which  vv 
concerned.  referred  to  it,  and  had  entirely  discharged  iti 

duties  before  the   ist  of  October,  with  ilm 

•  ^  •    exception,  namely,  that  the  foreman  had,  far 

%  <^ome  reason  or  other,  delayed  to  send  in  tbe 

report  which  th^  Jury  was  bound  to  make; 
This  being  so,  no  doubt,  the  Magistrate  had 
power,  under  Section  523,  to  pass  an  order, 
of  his  own  discretion,  before  the  report  of 
the  Jury  actually  came  in ;  provided,  as  did 
happen  here,  that  the  delay  in  the  sending 
in  of  the  report  exceeded  a  reasonable  time, 
namely,  the  time  prescribed  for  the  purpose 
But  he  had.  not  power,  merely  because  the 
first  Jury  failed  to  send  in  their  report,  to 
Magistrate—Jury— Procedure — Act  X.  of  1872,    appoint  a  second  Jury,  and  to  commit  the 


The  24lh  March  187^. 

Present : 

The  Hon'ble  J.  \\.  Phear  and  (J.  (J.  Morris, 

Jtidges, 


Section  523. 


(Miscellaneous  Case.) 


Sheikh  Nozunnuldv,  Pditioner, 


versus 


Ilasim  Khan,  Opposite  Party, 


Bahoo  Doorga  Mohun  Dass  for  the 
Petitioner. 


Bahoo  €opal  LatI  Mitter  for  the  ( )pposite 

Party. 


Where  a  Jury,  appointed  by  a  Magistrate  under  Sec- 
tion 523,  Code  of  Cruninal  Procedure,  liad  fully  enter- 


maiter  afresh  to  the  second  Jar>-. 

We  do  not  intend  to  say  that,  in  the  event 
of  a  Jury,  duly  appointed  under  Section  523, 
for  some  good  cause,  being  unable  to  entertain 
and  determine  the  matter  submitted  to  it.  ii 
is  not  competent  to  the  IMa^istraie  to 
appoint  a  fresh  Jury.  Suppose,  for  instance, 
that,  before  the  jury  had  discharged  its  duties, 
one  of  its  members  died ;  or  suppose  the 
Jury  became  perverse,  and  refused  to  enter- 
tain the  matter  for  which  it  was  appointed: 
in  such  cases  it  may  well  be  that  the  first 
order  of  appointment  ought  to  be  considered 
as  having  fallen  through  and  become  useless, 
and  the  Magistrate  would  ihen  have  jK)wcr, 
under  Section  523,  to  appoint  a  fresh  Jair. 

But  this  is  not  the  case  here,  becaose  it 
appears  that  the  first  Jury  fully  entertained 
and  considered  the  matter  submitted  to  it, 
and  the  individual  members  of  it  had  gi^n 
in  their  opinion  to  the  foreman  to  report  to 
the  Magistrate,  even  before  the  second  Jun* 


tained  and  considered  the  matter  submitted  to  it,  and  the  i  was  constructed. 

individuat  members  of  thc^lury  had  ^nyen  in  their  opi  'I'jje  failure  was  that  the  foreman  Omitted 

to  the  foreman  to  report  to  the  Magistrate,  and  the  only     r  ..  i       i_-      /  i  »»  .^  ti.^ 

delay  was  in  the  foreman's  making  the  report,  it  was  held  |  ^^^  a  time  lO  make  hlS  formal  report  tO  UlC 

that  the  Magistrate  could  not  appoint  a  scc<»r.d  I ury  to    Magistrate.     But  that  ref>ort  did  eventually 
considerthcmatterafro.h.  but  on|;ht  to  have  acted  on    reach  the  Ma<?istrate  through  the  foreman 

the  reoort  of  the  hrst   jurv,  which  had  been  ^ivit.  in«r,  Tt  iri_  j.u 

beforehe  made  his  final  order  in  tiie  matter.     '  of    "IC    second    ]\\T\    before     he    made    the 

order  which  is  now  comolained  of. 
'  It  appears  to  us,  uncfer  these  circumstances, 
Pheary  y. — Wk  are  of  opinion  that  this  '  that  that  was  the  report  by  which  he  was 
rule  must  be  made  absolute.  It  seems  to  us  bound  to  guide  himself ;  and,  further,  that  the 
that  the  Magistrate  acted  tt///rt  Z7>vj  when,  on  '  report  of  the  second  Jury  was»  so  far  as 
the  ist of  October,  he  re-constituted  the  Jury,  rt'gards  the  objects  of  Section  523,  in  it«?elf 
which   he  had   previously   aj)pointed   under  |  a  nullity.  • 

^Seclign  523,  Criminal  Procedure  Code,  and  The  rule  is  made  absolute,  the  order  com- 
that  the  opinion  or  report  -of  the  first  Jury,  plained  of  is  quashed,  and  the  Magistrate  is 
which  was  given  in  by  the  first  appointed  1  directed  to  make  an  order  founded  on  the 
foreman  bftore  the  Magistrate's  final  order  '  report  of  the  first  Jury. 
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The  a4th  March  1874.    * 


Present : 

he  llonble  J.  B.  Phear  and  (].  G.  INIorris,' 

yudges. 


\  Breach  of  the  peace— Possession — Act  X.  of« 

1872,  Section  530. 

f  • 

■.  (Miscellaneous  Case.) 

I 

« 

i 

h        Mudhoosoodun  Shaha  and  another, 
r  Petitioners. 


versus 

Be  joy  Gobind  Chowdhry  and  others, 
Opposite  Party. 

\lhe    Advocate- General  and    Baboo    Shoshee 
Bhoosun  Dutt  for  the  Peliiioners. 

i 

'  Baboo  Sreenatli  Dass  for  the  Opposite  Party. 


In  a  case  of  dispute  rejrarding"  land  of  a  considciable 
area,  in  which  both  parties  contended  tliat  they  held 
possession  of  the  area  through  the  means  of  ryots,  it  was 
field  that  the  Mas^istrate,  instead  of  malcint;  an  order, 
under  Section  530  of  the  Code  of  Criminal, Procedure, 
that  the  land  should  remain  in  the  poss<:i>sion  of  one  uf 
the  parties  until  the  decision  of  a  competent  Civil  ("«»urt, 
should  have  proceeded  to  consider  the  qucsti(>n  which 
party  was  in  possession  of  the  constituent  portions  of 
the  land,  piece  by  piece,  by  the  hands  of  his  ryots. 


Phear^  J, — We  think  that  the  Magistrate's 

order  in  this  case  must  be  quashed.     The 

order  is  to  the  effect  that,  until  the  decision 

of  a  competent  Court  be  obtained,  possession 

of  the  disputed  chur  is  to  remain  with  Bejoy 

Gobind  Chowdhrv,  and  this  order  has  been 

made  in  exercise  of  the  powers  conferred  on 

the  ^lagistrate    by   Section    530,    Criminal 

Procedure     Code.     That      Section      says  : 

"Whenever  the  Magistrate  of  the  District, 

"or  a  Magistrate  of  a  division  of  a  district, 

"or  a  Magistrate  of  the  first  class,  is  satisfied 

•'that  a  dispute  likely  to  induce  a  breach  of 

"the  peace    exists  concerning  any  land  or 

"the  boundaries  of  any  land,  or  concerning 

*'any  houses,  water,  fisheries,  crops,  or  other 

"produce  of  land,  within  the  limits  of  his 

"jurisdiction,  such  Magistrate  shall  record  a 

proceeding,  stating  the  grounds  of  his  being 


»< 


''so  satisfied,  and  shall  call  on  the  parties 
"  concerned  in  such  dispute  to  attend  his 
*'  Court  in  person  or  by  agent  wifhin  a  time 
"  to  be  fixed  by  such  INIagistrate,  and  to  give 
**in  a  written  statement  of  their  respective 
"  claims  as  respects  the  fact  of  actual 
*'  possession  of  the  subject  of  dispute.  Such 
*' Magistrate  shall,  without  reference  to  the 
"merits  or  claims  h\  any  party  to  alright  of 
'*  possession,  proceed  to  inquire  and  decide 
*'  which  party  is  in  possession  of  the  subject 
"of  dispute." 

In  the  present  case,  the  subject  of  dispute 
is  a  very  considerable  area  of  land,  and  the 
contention  of  both  parties  is  that  they  hold 
possession  of  this  area  through  means  of 
ryots,  cultivators.  If  this  be  so,  the  question 
which  the  Magistrate  has  to  solve  with 
regard  to  possession  is  not  the  simple 
question  of  who  is  in  possession  of  the 
whole  mehal,  but  who  is  in  possession  of  the 
constituent  portions  of  the  land,  piece  by 
piece,  by  the  hands  of  his  ryots.  It  is 
manifest;  as  it  seems  to  us,  that  the  petitioner 
in  this  case  has  given  the  best  possible 
evidence  of  possession  of  a  large  number  of 
portions  of  this  land  by  means  of  ryots, 
because  he  has,  as  we  are  told,  filed  a  very 
large  number  of  kubooleuts,  and  has  given 
proofs  of  their  authenticity.  His  gomastah 
or  some  zemindaree  amlah  has  spoken,  as  we 
are  informed,  to  the  authenticity  of  these 
kubooleuts.  If  this  be  so,  it  is  direct 
evidence,  so  far  as  it  goes,  of  possession  of  so 
much  of  the  land  as  is  covered  by  the 
kubooleuts. 

On  the  other  hand,  the  respondent,  in 
whose  favor  the  order  has  been  n;^de,  has 
given  evidence  of  direct  possession  of  a 
limited  portion  only  of  the  chur.  He  has 
pioduced  a  certain  small  number  of  ryots 
who,  of  course,  can  speak  immediately  to  pos- 
session of  the  plots  of  land  which  they 
respectively  occupy  and  cultivate.  If  the 
result  of  this  evidence  is  that  the  Court 
believes  these  witnesses,  it  would  be  right  in 
making  an  order  supporting  the  possession  of 
^the  respondent  in  those  plots  of  land  which 
his  ryots  cultivate,  but  the  order  ought  not 
to  extend  to  land  with  respect  to  which  the 
witnesses  do  not  speak  to  immediate  posses- 
sion by  the  hands  of  the  cultivators. 

We  think,  on  the  whole,  it  i.«5  very  plain 
that  the  Magistrate's  order,  in  its  entirety, 
cannot  be  supported  on  the  evidence,  and 
must  be  quashed  as  being  without  legal 
foundation.  This  will  leave  it  open  to  the« 
Magistrate  to  make  a  proper  order  on  the 
evidence  such  as  it  is.  ^  * 
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The  25th  March  1874. 
•   *        Present: 
The  Ilon'ble  J.  B.  Phear  and  (].  G.  Morris, 

Absent  witness— ETideiice--Adjourninent~ Act 
I.  of  1872,  Section  53. 

Committed  by  the  Deputy  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Bhaugul- 
porey  on  a  charge  of  murder. 

The  Queen 

versus 

Lukhuii  Sanlhal,  Appellant. 

Before  a  Sessions  Judge  can,  under  Section  ,v>«  At^l 
I.  of  18^2,  admit  the  depositions  of  witnesses  given  in  a 
former  judicial  proceeding  as  evidence  before  him,  in- 
stead of,  and  in  place  of,  the  oral  depositions  of  the  wit- 
nesses themselves,  it  ought  to  appear  that  the  presence 
of  the  witnesses  could  not  be  obtained  without  an  amount 
ofdelay  or  expense  which  the  Court  considers  unreason- 
able ;  and  if  there  is  nothing  of  a  special  nature  to  stana 
in  the  way,  the  case  should  be  adjourned  to  the  next 
Sessions  to  procure  the  attendance  of  the  witnesses. 

Phear,  y.— In  this  case,  Mr.  Stewart,  the 
Deputy  Magistrate,  before  whom  the  com- 
plaint was  fxrst»made,  was  of  opinion  that  no 
ground  of  commitment  had  been  made  out, 
and  accordingly  he  discharged  the  prisoner. 
But  the  Deputy  Commissioner,  upon  the 
matter  being  represented  to  him.  directed 
Mr.  Stewart  to  commit  the  case  for  trial 
before  the  Sessions  Judge  of  Bhaugulpore. 

Upon  receiving  this  direction,  the  Deputy 
Magistrate  recorded  the  following  order  :-- 

*'  As  directed  by  the  Deputy  Commissioner, 
**  I  order  the  accused  to  be  committed  to  take 
•'his  trial  before  the  Sessions  Judge  of 
*'  Bhaugulpore.''  • 

In  pursuance  of  this  commitment,  the 
prisoner  appeared  before  the  Sessions  Court 
of  Bhaugulpore,  and  the  Sessions  Judge 
recorded  this  memorandum  : — 

"  The  Lower  Court  having,  apparently, 
*'  neglected  to  frame  a  charge,  this  Court 
'*  directs  that  the  following  charge  be  made 
"  against  the  prisoner  Lukhun  Santhal — that 
"he,  on  or  about  the  i6ih  October  1873,  at 
"  Bangoorah,  commilled  murder  by  volun- 
"tarily  causing  the  death  of  Deeboo  San- 
"thal." 

And  upon  this  charge  so  framed  by  the 
Judge,  the  prisoner  was  put  to  his  trial.  He 
pleaded  not  guilty.  And  the  assessors 
^xpre^sed  the  opinion  thai  the  death  of 
Deeboo  Sanlhal  was  the  result  of  an  acci- 
dent, and  tl^refore  thai  the  prisoner  ought  to 


be  acquitted.     But  the  Sessfons  Judge 
that  the  prisoner  was  guilty  of  murder,  tiid| 
sentenced 'him  to  transportation  for  life. 

On  the  record  of  the  Sessions  Court  as 
has  come  up  to  us,  we  do  not  find  the  cvi- 
Qence  of  witnesses,  excepting  in  the  shape < 
depositions  which  pur|)ort  to  have  been  mat 
before  the  Assistant  Commissioner  :  and  v« 
have  the  following  remark  of  the  Judge  : 

••*  The  oflicer  of  the  Court  reports 
*  neither  of  the  \filnesses  for  the  prosecut 
"  are  present.  The  accused  in  his  cxami- 
**  nation  admits  the  facts  which  have 
"  spoken  to  by  the  witnesses  in  the  prelimi- 
•*  nary  enquiry.  As,  therefore,  useless  delay 
'*  and  expense  would  be  incurred  by  postpon- 
**  ing  this  case,  and  causing  the  absent  wit-l 
**nesses  to  appear,  it  is  hereby  ordered  tfaati 
**  the  depositions  taken  by  the  Assistant! 
"  Commissioner  be,  under  Section  33.  Act  I.I 
**  of  1872,  admitted  as  evidence  in  the  presenl| 
"  case." 

The   Section    33,   Act   I.   of    1872,   nins| 
thus  :— 

*'  Kvidcnce  given  by  a  witness  in  a  jadicial| 
*'  proceeding,  or  before  any  person  author- 
"ized  by  law  to  take  it,  is  relc^'ant  for  the 
*'  purpose  of  proving  in  a  subsequent  judicial  I 
'*  proceeding,  or  in  a  later  stage  of  the  same 
**  judicial  proceeding,  the  truth  of  the  facts 
"  which  it  slates,  when  the  witness  is  dead. 
"  or  cannot  be  found,  or  is  incapable  of 
"giving  evidence,  or  is  kept  out  of  the  way 
'*by  the  adverse  parly,  or  if  his  presence 
"cannot  be  obtained  without  an  amount  o!| 
"delay  or  expense  which,  under  the  circum- 
"stances  of  the  case,  the  Court  considers! 
"  unreasonable.'' 

The  Judge  must  have  considered  that  the 
present  case  fell  under  the  last  predicate. 
But  he  does  not  go  so  far  as  to  say  ihat  he 
thinks  that  the  presence  of  the  witnesses 
could  not  be  obtained  without  an  amount  of 
delay  or  expense  which,  under  the  circum- 
stances of  the  case,  the  Court  considers  unrea- 
sonable. He  confines  himself  to  sa\ing: 
"As,  therefore,  useless  delay  and  expense 
►'*  would  be  incurred  by  postponing  this  case, 
"  and  causing  the  absent  witnesses  to  appear, 
"  it  is  hereby  ordered  **  *."  Now.  it  might 
very  well  be  that,  in  the  view  which  the 
Judge  had  taken  of  the  case,  **the  delay  and 
expense  "  of  postponing  the  trial,  in  order 
that  the  absent  witnesses  might  be  able  to 
appear,  was  a  "  useless  delay  and  expense/' 
But  it  docs  not  follow  that  the  delav  and 
expense  of  bringing  the  witnesses  was,  under 
all  the  circumstances  of  the  case,  unreason* 
able.     The  delav  could  hard  I  v,  in  a  matter  of 
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kind,  where  the  charge  against  the  pri- 
soner was  that  of  having  committed  murder — 
the   delay  of  an  adjournment  to  the   next 
Sessions — could  not  in  itself  very  well  be 
considered  unreasonable  for  the  purpose  of 
the  case  to  be  duly  tried  on  vivd^ 
testimony,  and  t}ie  expense  of  bringing 
the   inrltnesses  of  the  prosecution,  and  any 
other  expense  that  might  be  attendant  upon 
this  dekty,  conld  hardly  of  itself,  under  the 
circomstaoces  disclosed  to  us,  be  considered 
unreasonable,  unless  It  is  so  in  almost  every 
case  -which  b  tried.    The  prisoner  certainly 
bad    a  right  to  expect  that  the  witnesses 
should  be  brought  to  give  their  testimony 
ifw<i  voce  before  the  Sessions  Court,  and  any 
expense  or  delay  that  might  be  necessary  for 
that  purpose  must,  in  the  absence  of  special 
facts,   be  taken  as  reasonable  rather  than 
unreasonable.     This  is  not  a  case  in  which  any 
special  difficulty  seems  to  have  occurred  in 
the    way   of   procuring    the    witnesses,    for 
sibthing  of  a  special  nature  is  hinted  at  by 
|he  Judge  which  should  stand  in  the  way  of 
postponement  of  the  trial.    And,  this  being 
80»   we  think  that  the  condition   was    not 
satisfied  under  which,  in  pursuance  of  the 
provisions   of   Section    33,  the  Judge  had 
discretion  to  take  the  depositions  of  wit- 
nesses, instead  of,  and  in  the  place  of,  the 
6ral  testimony  of  the  witnesses  themselves. 

The  result  is,  in  our  opinion,  that  there  was 
no  evidence  rightly  before  the  Court  at  the 
Sessions  trial,  except  the  statement  which  the 
prisoner  himself  made  to  the  Court.  And, 
upon  a  consideration  of  that  statement,  we 
think  that  it  falls  short  of  constituting  a 
sufficient  foundation  for  conviction  on  the 
charge^of  murder.  The  prisoner,  no  doubt, 
admits  that,  being  angered  with  the  woman, 
he  took  a  billet  of  wood  of  a  certain  consi- 
derable size,  and  threw  it  at  her.  The  conse- 
quence of  this  act  appears  to  have  been  that 
die  man,  and  not  the  woman,  was  struck 
on  the  head,  and  his  skull  was  fractured. 
Now,  although,  as  a  rule,  a  person  must  be 
taken  to  intend  the  immediate  consequence 
of  his  act,  still,  in  a  case  such  as  this,  we 
think  it  almost  certain  that  the  prisoner  f 
never  intended  to  fracture  the  skull,  either  of 
the  man  or  the  womsn,  or,  indeed,  had  the 
slightest  thought  of  doing  either  of  them  any- 
thing more  than  hurt.  In  this  view,  we  are 
of  opinion  that  the  prisoner  was  wrongly 
convicted  of  murder,  and  that  that  conviction 
must  be^  therefore,  set  aside.  And  under  all 
the  circumstances  of  the  case,  and  in  view 
also  of  the  opinion  which  was  expressed  by 
the  assessors,  we  think  that  it  is  unnecessary 
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to  consider  whether  the  prisoner  could,  upon 
his  own  statement,  be  convicted  of  any  minor 
offence.  The  conviction  is,  therefore,  set 
aside,  and  the  prisoner  is  acquitted  ;  and  he 
must,  therefore,  be  discharged,  so  far  as  this 
charge  is  concerned. 


The  38th  March  1874^ 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 


High  Court— Bench  of 

Reference  to  the  High  Courts  uniir  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Backer  gunge. 

Abdool  Huq  Chowdhry,  Petitioner^ 


versus 


Idrak,  Opposite  Party. 

Where  a  Bench  of  Magistrates  have  before  it  materials 
which  are  sufficient  in  law  to  support  a  conviction,  the 
High  Court  has  no  authority  to  disturb  it. 

Reference. — A  plot  of  paddy-land  in  the 
village  of  Hurinaphulia  in  Station  Kotwalee 
has  for  some  time  been  the  subject  of  con- 
tention between  two  rival  parties,  one  assert- 
ing its  right  to  a  moiety  of  the  plot,  and  the 
other  claiming  the  whole  of  the  land  by 
right  of  purchase. 

The  petitioner,  Abdool  Huq,  belongs  to  the 
former,  and  Idrak  is  a  ryot  of  the  latter 
party.  It  is  alleged  on  the  side^of  Idrak 
that  he  had  sown  the  land  with  paddy,  and 
that  the  petitioner  and  others  cut  and 
removed  the  crop  forcibly.  But  the  version 
of  the_  petitioner  is  that  the  paddy  was  his, 
and  that  Idrak  had  nothing  whatever  to  do 
with  either  the  land  or  its  produce. 

The  first  Bench  of  Magistrates  of  Burri- 
saul,  trying  the  case  summarily,  considered 
that  Idrak  was  the  cultivator  of  the  land, 
and  that  Abdool  Huq  and  his  party  had  cut 
and  taken  away  the  paddy  that  grew  on  it, 
and,  finding  the  petitioner  guilty  of  theft 
under  Section  379,  Indian  Penal  Code,  sen- 
tenced him  to  three  months'  rigorous 
imprisonn>ent. 

For  the  reasons  stated  in  my  order  dated 
13th  instant,  forwarded  with  the  record,  I 
am  of  opinion  diat  the  conviction  is  bad,  and 
that  the  order  qf  the  Bench,  which  is  nol« 
appealable,  should  be  set  aside.  ^ 
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The  reasons  slated  by  I  he  Sessions  Judge. 
— The  petitioner  has  been  convicted  on  a 
summary  iTial  of  the  offence  of  theft,  and 
has  been  sentenced  by  a  Bench  to  imprison- 
ment for  three  months.  He  complains  that 
the  conviction  is  illegal. 

It  appeared,  on  the  first  perusal  of  the 
Lower  Court's  proceedings,  that  there  was 
nothing  flto  sho\y  that  the*  value  of  the  pro-* 
perty  alleged  to  have  been  stolen  was  not 
more  than  Rs.  50,  and  this  Court  doubted 
whether  the  circumstances  set  forth  war- 
ranted a  charge  of  theft  at  all.  It  called  for 
an  explanation  from  the  Lower'  Court.  It 
has  been  satisfactorily  shown  that  the  value 
of  the  property  alleged  to  have  been  stolen 
was  not  more  than  Rs.  50.  If  the  case, 
therefore,  was  one  of  theft,  there  was  no  ob- 
jection to  its  being  tried  summarily. 

But   I   still   think   that   the   case    should 
never  have  been  tried  as  one  of  thefr,  and 
that,  if  any  criminal  ollence  was  committed 
at  all,  it  was  one  under  Section  206  of  the 
Penal  Code,  which,  however,  is  not  triable 
summarily.     It  is  admitted  that  the  prisoner 
was  one  of  two  parties  claiming  the  land  on 
which  the  paddy  in  question  was  growing, 
and  the  Lower  Court  admits  thai  the  prisoner 
may    have    thought     himself     fbstified    in 
cutting  the  crops.     It  is  still  a  mooted  ques- 
tion to  whom  the  land  really  belongs.     The 
Lower  Court  has  been  misled  by  a  wrong 
view  of  a  Civil  Court  decree,  in  execution  of 
which  the  crop  in  question  had  been  ordered 
to  be  attached,  when  the  prisoner  anticipated 
the   process   of  the  Court  by   cutting   the 
paddy,  and  removing  it.    The  decree  was  not 
against  himself,  but  was  against  the  complain- 
ant in  tWis  case,  at  the  suit  of  one  of  the 
rival  claimants  to  this  piece  of  land.     The 
Lower  Court  has  evidently  taken  the  decree, 
which  was  not  exhibited,  as  one  determining 
the  right  in  the  land,  whereas  it  was  really, 
as  admitted   by  pleaders  on  both  sides,  a 
mere  decree  for  rent,  in  execution  of  which 
the  decree-holder  had  applied  for  the  attach- 
ment of  the  crops  in  question.     The  order 
for   attachment,    therefore,    is   no   evidence 
whatever   that  the   crops    belonged   to  the 
complainant  rather  than  to  the  prisoner.     It 
has  been  trequer.tly  ruled  by  the  High  Court 
that,  in  cases  of  bond-fide  'disputed  right  to 
crops,  the  cutting  of  them  by  one  of  the  dis- 
putants ought  not  to  be  made  the  subject  of 
a  prosecution  for  thefr. 

1  am  of  opinion,  theiefore,  that  the  con- 
viction is  bad,  bur,  the  order  not  being 
appealable,  1  refer  the  case  under  Section 
2y6,  Code  of  Criminal   Procedure,  for  the 


orders  of  the  High  Court.     In  the  zneamiiDc, 
the  petitioner  will  remain  on  bail. 

Judgment  of  the  High  Court 

Phear,  J. — The  Judge  has  sent  this  Kxat 
up  to  this  Court  as  the  case  of  a  coDvicdon 
tome  to  on  a  summary  trial,  and  has  reojiii- 
mended  that  it  be  quashed  for  reasons  visd^ 
he  gives  in  his  letter  of  reference. 

We  must  remark  at  the  outset  that  the 
case  comes  to  us  in  a  very  awkward  fonn; 
and  it  is  somewihat  difficult  10  nnderstand 
how  it  has  happened*  that,  if  the  triai  was 
held  summarily,  there  is  so  volaminous  a 
record  as  that  which  has  been  sent  to  i»l 
If  the  terms  of  the  Act  had  been  complied 
with,  we  ought  to  have  had  in  the  stead  of  a 
record  merely  a  copy  of  the  register. 
However,  we  find  in  the  papers  a  somewhat 
lengthy  judgment  signed  by  ihe  Chairmao 
of  the  Bench;  and,  in  the  absence  ok  the 
register  or  copy  of  register,  we  assume  that 
this  represents  the  reasons  upon  which  the 
conviction  was  come  to. 

The  offence  of  which  the  accused  persons 
have  been  convicted  is  the  offence  of  theft — 
theft  of  paddy  ;  and  we  find  from  this  judg- 
ment that  the  Bench  was  of  opinion,  upon 
the  evidence  before  it,  that  this  paddy  was 
the  propeny  ef  the  complainant ;  that  it  «^s 
taken  away  from  him  without  his  consem  or 
author  ity  by  the  prisoners ;  and  that  this  was 
done  dishonestly.  And  from  the  references 
which  are  made  in  this  judgment  to  the  evi- 
dence up>on  which  these  conclnsioos  are 
based,  it  appears  to  us  that  there  was  ample 
evidence  before  the  Bench  to  support  them. 
The  judgment  states :  **  For  the  prosecuiioD, 
'*  we  have  examined  the  witnesses  nained  in 
**  the  margin,  all  of  whom,  except  the  peon, 
"  live  and  have  land  near  the  field  in  qnes- 
''  tion.  They  all  agree  in  stating  that  tbe 
*'  field  in  dispute  is  in  the  possession  of  the 
"  complainant,  who  ploughed  and  sowed  it. 
"With  regard  to  the  cutting  of  the  paddy, 
*'  there  could  be  no  dispute,  and  so  the 
'•  accused  parties  admit  that  they  cut  it,  but 
"  they  add  that  it  belonged  to  them,  and  they 
*'had  sown  it." 

k  In  another  passage  of  the  judgment,  the 
Chairman  says :  '*  But  the  mala  fides  oa 
'*  the  part  of  the  defendants  is  8e«i  by  the 
"  fact,  satisfactorily  proved  before  us,  but 
'*  denied  by  them,  that  the  paddy  was  cut  in 
'*  the  nighty  and  that  it  was  not  yet  fully 
"ripe." 

It  appears,  then*  that  the  Bench  had  before 
it  materials  which  were  sufficient,  if  trusted 
and  accepted,  to  support  the  conviction  at 
which   it   arrived.     It   is   true    that,    in  ^ 
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otber  parts  of  the  judgment,  considerable 
weight  seems  to  have  been  attached  by  the 
Sench  to  the  existence  and  effect  df  a  certain 
Moonsiff's  decree ;  and  it  is  possible,  as  the 
Judge  appears  to  think  was  the  case,  that 
this  decree  was  misapprehended  by  thj 
Bench.  But  oh  this  point  we  are  unable  to 
form  any  judgment,  becaase  the  decree  is  not 
before  us,  nor  is  it  our  function,  sitting  here 
on  review  of  a  case  disposed  of  summarily 
by  a  Magistrate,  to  enquire  into  the  details 
of  the  evidence,  and^o  determine  upon  its 
value.  If  it  appears,  as  it  does  in  this  case, 
that  there  was  evidence  before  the  convicting 
Bench,  which  was  sufficient  in  law  to  support 
the  conviction,  this  Court  has  no  authority 
to  disturb  it. 

For  these  reasons,  we  decline  to  interfere. 


The  30th  March  1874. 

Present: 

The  Hon'ble  Sir  Richard  Couch,  Kt.,  Chief 
yusticey  and  the  Hon'ble  L.  S.  Jackson, 
J.    B.    Phear,  E.   G.   Birch,   and    G.   G. 
Morris,  Judges, 

Partner — Criminal  misappropriation — Act  XLV. 
of  z86o,  Section  405. 

(Criminal  Motion.) 

Nrigendro  Lill  Chatterjee,  Peiilioner, 

versus 

Okhoy  Coomar  Shaw  and  others.  Opposite 

Party^ 

A  partner,  who  dishonestly  misappropriates  or  con- 
verts to  his  own  use,  or  dishonestly  uses  or  disposes 
of,  any  of  the  partnership-property  which  he  is  entrusted 
with,  or  has  dominion  over,  is  guilty  of  criminal  mis- 
appropriation under  Section  405  of  the  Penal  Code. 

This  matter  was  referred  to  the  Full 
Bench  by  Couchj  CJ,^  and  Ainslie,  y,,  with 
the  following  remarks : — 

Thk  applicant,  on  the  26th  of  January 
1874,  made  a  deposition  upon  solemn  affirma- 
tion before  A.  L.  Playfair,  Cantonment 
Btagistrate  of  Dinapor6,  as  follows : — 

"In  the  month  of  April  last,  the  defend- 
ant, Okhoy  Coomar  Shaw,  came  to  me  in 
Calcutta,  and  applied  to  me  to  begin  a  busi- 
ness at  Ghazeeabad,  and  a^erwards,  with  my 
sanction,  he  opened  a  shop  at  Dinapore 
Railway  Station.  1  forwarded  accordingly, 
for  this  purpose,  Rs.   2,050  worth  of  wine 


and  stores  to  Khagoul,  besides  which  I  paid 
into  my  partner's  hand  a  cheque ^or  Rs.  700 
for  the  purpose  of  buying  stores  and  stamps. 
'*  The  shop  was  opened  on  7th  July,  and 
continued  so  until  3oh  September  1873.  ' 

"  I  received  no  intimation  from  my 
partner  as  to  the  shop  being  closed.  In 
pctober,  1  proceeded  to  Khagoul,  and  found 
the  goods  all  removed,  and  dcTfendants 
Okhoy,  Hurry  Dass,  and  Bitun,  were 
present. 

"  I  asked  the  first  defendant  where  the 
things  were,  and  he  replied  that  he  had  sold 
the  things  to  one  Benod  Beharee  Shaw  in 
Calcutta.  I  then  asked  for  the  money,  and 
he  said  it  would  be  paid  in  Calcutta.  He 
accompanied  me  as  far  as  Mokameh,  from 
which  place  he  absconded. 

"  I  went  thence  to  Calcutta  alone,  and  my 
attorney  asked  Benod  Beharee  Shaw  whether 
he  had  purchased  anything  from  Okhoy, 
but  he  replied,  nothing. 

"I  remained  for  about  one  month  in 
Calcutta,  and  afterwards,  finding  that  the 
defendant  did  not  appear,  I  came  to  Dinapore, 
and  charged  my  partner  with  criminal  breach 
of  trust  or  criminal  misappropriation. 

"The  defendant  is  my  partner,  as  the 
deed  of  partnership  (marked  J^)  shows.  The 
defendant's  share  is  half  after  the  payment  of 
the  amount  I  advanced.  The  property  which 
was  in  defendant's  possession  belonged  to  the 
firm  named  *  The  Victoria  Hotel,  O.  C.  Shaw 
&  Co.'  (Okhoy  Coomar  Shaw  &  Co.)/  The 
defendant  was  the  partner  who  managed  at 
Dinapore  Railway  Station.  I  admit  the 
authenlicity  of  the  deed  marked  B.  It  is 
distinctly  written  in  this  docuqjent  that 
defendant  has  paid  Rs.  500-8,  and  bears  my 
signature.  Our  firm  is  a  wholesale  firm  as 
\^11  as  retail.  *If  my  wines  had  been  kept 
for  a  long  time,  and  any  loss  had  occurred, 
I  should  have  prosecuted  defendant  civilly. 
It  is  written  in  a  deed  of  assignment  that, 
if  there  be  any  loss  on  account  of  the 
mismanagement  of  defendant,  the  amount 
will  be  realized  by  sale  of  the  defendant's 
property  {viz.,  his  private  property). 

"■  Question, — How  many  boxes  of  things 
have  you  attached  ? 

''Answer, — I  went  to  Futtehpore  person- 
ally, and  attached  the  things,  the  value  of 
which  is  something  under  Rs.  3,000. 

"  Question. — Is  it  written  in  Exhibit  B 
that,  if  any  partner  advances  any  sum  above 
his  share,  he  will  get  Re.  1-4  per  cent,  above 
his  share  ?  ,  -•         j 

"  Answer. — Yes. 
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"  Question, — Have  you  taken  any  security 
from  your  gainer  ? 
*'  Answer, —  I  have. 

"(Sd.)  A.  L.  Playfair, 

**  Cantonment  Magistrate, " 

"  Dated  26th  January  18J4:' 

Thereupon  the  Magistrate  gave  the 
following  judgment : —     •  • 

"'This  \%  a  complaint  preferred  by  one 
Nrigendro  Lali  Chatterjee  against  his  partner 
in^the  firm  of  'The  Victoria  Hotel,  O. 
C.  Shaw  &  Co./  for  the  offence  of  criminal 
misappropriation  in  respect  to  the  property 
of  which,  according  to  the  *  deed  of  partner- 
ship,' they  would  appear  to  be  joint-owners. 

"As  no  witnesses  in  the  case  have  yet 
been  summoned,  the  complainant's  is  the 
only  deposition  which  I  have  been  able  to 
record. 

"  The  accused  states  that  the  goods  in 
question  were  sold  by  him  to  his  brother, 
Bibun  Beharee  Shaw,  on  account  of  the 
hotel-license  having  been  withdrawn  by  the 
Superintendent  of  Abkaree;  and  the  goods 
being  all  of  a  perishable  nature,  he  considers, 
acting  as  a  partner,  that  he  was  quite  justi- 
fied in  doing  what  he  did.  He  does  not 
appear  to  have  submitted  an  account  of  the 
sale  to  his  partner  as  yet,  but  this  he  states 
he  is  willing  and  ready  to  do. 

"There  can  be  no  doubt  whatever  with 
regard  to  the  fact  of  the  accused  being  a 
partner  in  the  firm,  as  this  statement  is  fully 
confirmed  by  the  prosecutor  himself,  as  well 
as  by  the  deed  of  partnership,  and,  accord- 
ing to  the  prosecutor's  own  statement,  the 
whole  of  the  property  which  was  in  the 
possession  of  the  accused  belonged  to  the 
firm  of  Okhoy  Coomar  Shaw  &  Co.,  of 
which  firm  the  accused  was  the  managing 
partner  at  the  Dinapore  Railway  Station.     * 

"  The  authenticity  of  the  registered  deed 
of  partnership  is  admitted  hj  the  complain- 
ant,  and  it  is  most  distinctly  stated  in  the 
said  deed,  which  bears  the  complainant's 
signature,  that  the  accused  had  advanced,  for 
the  purpose  of  commencing  the  business,  the 
sum  of  Rs.  500-8. 

"The  prosecutor  likewise  admits  that  he 
has  taken  security  from  his  partner  for  the 
purpose  of  indemnifying  himself  against  any 
loss  which  might  be  occasioned  in  conse- 
quence of  the  defendant's  mismanagement, 
and  it  is  vexy  clearly  mentioned  in  a  deed 
of  assignment  that,  if  any  loss  occurs  through 
the  mismanagement  of  the  partner,  the 
•amount  will  be  realized  by^  the  sale  of  his 
private  property. 


"  As  there  can  be  no  doubt,  therefore,  wi& 
respect  to  the  parties  in  this  case  bdof . 
partners,  4t  is  clear  that  the  gist  of  the.. 
offence,  viz.y  a  '  dishonest  misappropriatioB,*^ 
is,  for  that  reason,  wholly  wanting,  aoi:: 
tonsequently  the  prosecutor's  remedy  is  ai  m 
'  civil  suit '  for  an  account. 

"According  to  a  decision  of  the  CalciMtt 
High  Court,  one  partner  cannot  chargie  htt' 
cO-partner   with   criminal   breach    of   irali 
{vide  Vol.   IX.,  AV.   R.,   Criminal   Rnlmgp^i 

P-  37).  •  ; 

"  Acting  upon  that  decision,  I  consider  1 1 

am  not  justified  in  proceeding  furlfa^  leA ' 

this  case. 

*"  I    accordingly    dismiss   the    complaial  \ 

under  Section  147,  Criminal  Procedure  Codc^ 

in    combination    with    the    mliog    of   the 

Calcutta  High  Court  just  referred  to. 

"The   defendants  are  discharged  under 

Section  215,  Criminal  Procedure  Code. 

"(Sd.)  A.  L.  Playfair, 

'*  Cantonment  Magisiraier 
"  Dated  26th  January  1874:* 

The  question  thus  arises  whether,  if  a 
partner  dishonestly  misappropriates  or  cob^ 
verts  to  his  own  use,  or  dishonestly  uses  or 
disposes  of,  any  of  the  partnership- piopcst^ 
which  he  is  entrusted  with,  or  has  dommion 
over,  he  is  guilty  of  an  offence  punishabie 
under  the  Penal  Code. 

As  we  differ  from  the  decision  in  9  W.  R., 
C.  R.,  37,  quoted  by  the  Magistrate,  we 
refer  the  question  for  decision  by  a  Fofl 
Bench. 

The  judgment  of  the  Full  Bench  was  deli^ 
vered  as  follows  by — 

Couch,  C.J. — In  this  case,  a  chai]ge  was 
preferred  by  the  applicant  against  Okhof 
Coomar  Shaw  and  others  before  the  Mi^is- 
trate  of  an  offence  of  criminal  misappnipfi* 
ation.    The  Magistrate  dismissed  tl^  cob* 
plaint,  and  discharged  the  defendants^  on  the 
ground  that  the  complainant  and  the  accused 
were  partners,  or,  as  he  says  in  the  first  part  of 
his  judgment,  that  they  were,  according  to  a 
^deed   of.  partnership,   joint-owners  of  tht 
property  in  respect  of  which  the  criinuai 
misappropriation  was  alleged.    He  loo  itd 
his  decision  upon  a  case  in  this  Coi^. :  to 
the  IX.  Weekly  Reporter,  Criminal  Roi'  )p, 
p.  37,  in  which  two  of  the  learned  J«  ^ 
Mr.  Justice  Kemp  and  the  late  Mr.  Jr  ice 
Mitter,  held  that,ftif  there  was  a  partner  nf, 
there  could  not  be  a  conviction  for  crin  ud 
breach  of  trust.    Mr..  Justice   Elphim  lot 
Jackson  appears  to  have  doubted  th*-    ind 
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to  have  concurred  with  the  other  two 
[Judges.  He  took  a  different  view  of  the 
fosse,  and  also  said  that  he  wa(6  inclined 
|te  think  that  there  might  be  circumstances 
;«Bder  which  one  partner  might  be  guilty  of 
;4onminal  breach  of  trust  against  another.  * 
An  s4>plication  was  made  to  this  Court 
mjself  and  Mr.  Justice  Ainslie, 
Section  297  of  the  Criminal  Procedure 
,  to  send  for  the  papers,  and  to  decide 
the  validity,  in  point  of  law,  of  the 
Magistrate's  decision.* 

Seeing  that  the  Magistrate  had  acted  upon 
1 .11  decision  of  this  Court,  we  felt  bound  to 
I  leCer  the  question  for  decision  by  a  Full 
I  Bench,  although,  1  think,  I  may  say  that  we 
I  Bmther  of  us  at  the  time  entertained  any 
;  Mrioiis  doabt  upon  it. 

'    It  appears  that  there  is  a  decisidh  of  Mr. 

■  Jnstice  Markby  and  Mr.  Justice  Birch  in 

i  XXI.  Weekly  Reporter,  Criminal  Rulings, 

p.  10,  in  which  those  learned  Judges  have 

held  that  there  may  be  an  offence  under 

;  Section  424  of  the  Penal  Code;  there  may 

be  a  fraudulent  concealment  or  removal  of 

;  I»operly,  whether  the  fraud  is  intended  to  be 

\  |Hractised  on  creditors  or  partners.    This  case 

;  was  not  quoted  when  the  application  was 

I  made  to  us ;  bat,  if  it  had  been,  we  should 

I   still  have  been  under  the  necessity  of  refer- 

nng*  the  question  to  a  Full  Bench. 

We  think  the  words  of  Section  405  of 
the  Penal  Code  are  large  enough  to  include 
the*^:ase  of  a  partner,  if  it  be  proved  that 
he  was,  in  fact,  entrusted  with  the  partner- 
ship-property, or  with  a  dominion  over  it,  and 
has  dishonestly  misappropriated  it,  or  convert- 
ed it  to  his  own  use.  There  is  no  reason 
that  the  case  of  a  partner  should  be  except- 
ed from  the  operation  of  this  Section. 
Indeed,  there  is  every  reason  that  it  should 
be  included  in  it.  It  is  a  question  of  fact 
whether  there  has  been  an  entrusting  of  the 
property,  or  a  giving  a  dominion  over  it, 
sufficient  to  come  within  what  is  required. 
Bat  if  it  be  made  out  by  the  evidence  that 
one  partner  was  entrusted  by  his  co-part- 
ners with  property,  or  with  a  dominion  over 
%  and  that  he  had  dishonestly  misappropriat- 
ed it,  or  dishonestly  used  it  in  violation  of  the 
mode  in  which  his  trust  was  to  be  discharged, 
or  of  the  agreement  between  the  parties  as 
to  the  use  he  was  to  make  of  the  property,  he 
onght  to  be  tried  for  that  offence.  I,  therefore, 
think  we  should  say  that  the  decision  in  the 
IX.  Weekly  Reporter  cannot  be  supported, 
and  that  the  Magistrate  ought  to  enquire 
into  the  charge,  and  determine  whether,  upon 
the  evidence  which  may  be  produced  before 


him,  there  is  sufficient  ground  for  puttings 
the  accused  upon  their  trial.  1  do  not  think 
that  we  can  make  an  order  of  that  kind  in 
the  Full  Bench.  The  matter  will,  therefore, 
stand  over  until  Mr.  Justice  Ainslie  ret  urns  • 


The  30th  March  18  74? 

Present : 

» 

The  Hon'ble  J.  B.  Phear  and  G.  G.  Morris, 

yudges. 

Procedure — Warrant-case — Complainant — 
Accnsed— Act  X.  of  1872^  Section  192. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Gya, 

The  Queen 

versus 

Kassy  Singh  (Reference*No.  55), 

The  Queen 

versus 

Hulkoree  Singh  and  another  (Reference 

No.  54). 

Moonshee  Mahomed  Yusoof  in  support  of 
^  the  Reference. 

It  is  not  irregfular  in  a  warrant-case  for  a  Deputy 
Magistrate  to  take  the  evidence  of  the  complainant  and 
certain  witnesses  on  behalf  of  the  prosecution  in  the 
absence  of  the  accused.  All  that  the  accused  has  a  right 
to  expect  after  the  charge  has  been  framed  is  that  the 
complainant  and  witnesses  who  had  been  examined  in 
his  presence  before  the  charge  was  framed  should  be 
recalled  for  the  purposes  of  cross-examination. 

It  is  entirely  within  the  discretion  of  a  Magistrate 
conducting  a  trial  in  a  warrant-case  to  admit  evidence  on 
behalf  of  either  side  at  any  stage  of  the  trial.  Section 
192,  Act  X.  of  1872,  applying  to  such  a  case;  but  the 
Magistrate,  in  exercising  the  discretion  conferred  on  him 
by  this  Section,  ought  to  have  good  reason  for  allowing 
witnesses  on  the  part^f  the  prosecution  to  be  int^posed^ 
in  the  midst  of  the  case  .of  the  accused.  ^ 
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Phear,  J.     (Reference  No.  55). — In  this 
case,  the  S^sk>ns  Judge  has  referred  to  this 
Court  the  conviction  of  one   Kassy   Singh, 
conne  to  by   the  Deputy  Magistrate,  with  a 
recommendation  that  it  be  quashed  on  the 
following   ground.     The    Judge    says :    "  It 
'*  appears  from  the  record,  and  is  admitted 
*'  on  the  part  of  the  prosjculion  before  this 
**  Court,  •that  some  of  those  witnesses  were 
**  examinecf   before    one,    out    of    the    two 
'*  defendants,  appellant  had  appeared,  or  had 
"  even   been  summoned ;  that  stnother  wit- 
*'  ness  was  examined  on  a  day  over  which 
"the  case  had  been  adjourned  by  order  of 
"the  Court;  and  that  some  more  witnesses 
"were    examined    after    the    case    for   the 
"  prosecution  had  been  closed,  and  the  charges 
"  against  the  defendants  drawn.     The  whole 
"of    these    proceedings    are    illegal.     The 
"  Deputy  Magistrate  appears  to  think  that  the 
"evidence  of  these  witnesses  may,  if  neces- 
"sary,  be  left  out  of  consideration,  and  the 
"  case  for  the  prosecution  allowed  to  rest  on 
"the  evidence  of  those  against  the  mode  of 
"whose  examination  no  such  objection  can 
"  be  taken.     I  differ  from  him  ;  1  think  that 
"the  whole  proceedings  in  a  criminal  case 
"  ought  to  be  regularly  and  legally  conducted 
"  from  the  beginning  to  the  end,  and  that  any 
"irregularity  Tn   any   portion   of  them,    by 
"  which  it  can  be  shown  that  the  defendants 
"  have  been  materially  prejudiced,  is  sufficient 
"to  vitiate  all  the  rest.     In  this  case,  the 
"irregularities    were    those    of    taking    the 
"evidence  of  witnesses  for  the  prosecution 
"in  the  absence  of  the  defendants,  and  of 
"admitting  further  evidence   against    them 
"  after  the  case  for  the  prosecution  had  been 
"  closed.  *  As  to  the  first,  there  can  be  no 
"  manner  of  doubt  that  it  is  one  which  does 
"most  materially  prejudice  the  defendants, 
"  and  the  second  is  also  well  calculated  to 
"have  the  same  result.     I  think  them  sufii- 
"cient  to  vitiate  all  the  proceedings,  and, 
"therefore,  set  aside  the  conviction." 

Although  the  proceedings  before  the 
Deputy  Magistrate,  as  disclosed  by  the  record, 
which  has  come  up  to  us,  were  exceedingly 
protracted,  I  may  even  say  dilatory,  and 
were  in  some  respects  calculated  to  cause 
vexation  to  the  parties  accused,  yet  we  are 
unable,  on  the  whole,  to  say  that  there  has 
been  such  an  irregularity  or  illegality  in  any 
portion  of  the  proceedings  resulting  in 
material  prejudice  to  the  accused  as  to  afford 
sufficient  ground  for  quashing  the  order  of 
the  Deputy  Magistrate. 

The  case  was  treated  hy  the  Deputy 
Magistrate  as  a  warrant-case.     The  accused  | 


Kassy  Singh,  on  whose  behalf  the  preseit 
reference  to  this  Court  has  been  made,  m 
one  of  the^ersons  against  whom  a  complaaft', 
was  made  to  the  Deputy  Magistrate  on  the 
28th  August  [873.  And,  on  the  foUovinf. 
flay,  a  warrant  was  issued  for  his  arrest: 
This  warrant  was  not  executed,  because,  on 
the  6th  September,  Kassy  Singh  himsdf 
appeared  to  answer  the  complaint  withot^. 
hifving  been  arrested.  But  the  procedure, 
nevertheless,  waspthat  which  is  prescribed  bf 
the  Criminal  Procedure  Code  for  those  cases 
which  are  commonlv  termed  wairaot-cises. 
The  complainant  and  witnesses  on  bis  bebaif 
were  examined,  and  eventually  a  charge  was 
framed  against  Kassy  Singh  and  others. 
The  complainant  and  three  of  the  witnesses, by 
whose  testimony  the  case  for  the  ];Hi05ecuuQB 
was  set  fcrrth,  were  examined  on  a  day  bef(ffe 
the  day  when  Kassy  Singh  first  appeared; 
and  on  the  8th  September  the  pleader  oa 
behalf  of  Kassy  Singh  asked  that  they  migbt 
be  recalled  for  cross-examination,  and  ibek 
cross-examination  effected  before  he  ^Kmki 
be  obliged  to  proceed  to  the  CFOss-examioitnw 
of  those  witnesses  who  had  given  tfaek 
testimony  after  Kassy  Singh  had  appeared, 
and  in  his  presence. 

It  is  sufficient  for  the  moment  to  say  tlui 
that  request  was  not  immediately  complied 
with.  The  Deputy  Magistrate  directed 
Kassy  Singh  to  go  on  with  the  cross-examiDS- 
tion  of  the  complainant's  witnesses  who  vere 
then  before  the  Court,  and  the  question  of 
recalling  the  complainant  and  the  three  first 
witnesses  might  be  considered  afterwards. 

We  cannot  discover  from  the  record  tbat 
the  accused  Kassy  Singh,  or  any  one  on  his 
behalf,  afterwards  in  any  manner  pressed  for 
the  recalling  of  the  complainant  and  his  three 
first  witnesses.  In  fact,  they  were  not 
recalled.  And  it  is  to  the  non-recalling  of 
these  witnesses  that  the  Judge  appears  to 
allude  when  he  says :  "  The  irregularities  were 
"those  of  taking  the  evidence  of  witnesses 
"for  the  prosecution  in  the  absence  of  the 
"defendants."  Now,  under  the  procedwe 
which  is  prescribed  for  warrant-cases,  it  was 
no  irregularity  on  the  part  of  the  Deputy 
Magistrate  to  take  the  evidence  of  the 
complainant  and  certafh  witnesses  on  behalf 
of  the  prosecution  in  the  absence  of  the 
accused ;  all  that  the  accused  had  a  right  to 
claim  was  that,  after  the  charge  was  framed, 
and  he  was  called  upon  to  answer  it,  he 
might,  if  he  thought  fit,  require  that  the 
witnesses  who  had  been  examined  in  bis 
presence  before  the  charge  was  framed  shoold 
be  recalled  for  the  purposes  of  cross-examiaa* 
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km,  that  is,  the  complainant,  if  he  bad  been 
ID  examined,  and  those  witnesses  upon  whom 
tkme  the  charge  could  be  based.   * 

Explanation  I.  of  Section  215  of  the 
^iminal  Procedure  Code  expressly  enacts 
hat  Ihe  absence  of  the  complainant  shall 
tot  be  deemed  sufficient  ground  for  a 
Dscharge  of  the  accused.  And  Section  218 
lays:   "If    the    accused    person    have    any 

*  defence  to  make  to  the  charge,  he  shall  be 

*  called  upon  to  enter  upon  the  same,  and  to 

*  produce  his  witnessed  if  in  attendance,  and 
"shall  be  allowed  to  recall  and  cross-examine 
•the  witnesses  for  the  prosecution."  If, 
lien,  the  case  had  proceeded  regularly, 
!be  .accused  Kassy  Singh  would,  no  doubi, 
liave  had  a  right,  when  he  was  called 
upon  to  answer  the  charge  framed  against 
liim,  to  ask  that  those  witnesses  for  the 
prosecution  who  had  been  examined  in 
his  presence,  and  upon  whose  testimqny 
ibne  the  case  for  the  prosecution  could  be 
made   to   rest,   should   be  recalled   for   t.ie 

Crpose  of  cross-examination.  And  if  he 
d  made  a  requisition  to  ihe  Court  of  this 
Knd,  and  that  request  had  been  refused,  we 
ihould  have  considered  that  the  Court  had 
»cted  irregularly,  in  truth  illegally,  and  that 
the  trial  of  the  defendant  must  necessarily 
bave  been  prejudiced.  But,  as  already 
stated,  although  ihe  pleader  who  appeared  on 
behalf  of  Kassy  Singh  did,  on  the  8th 
September,  ask  that  the  complainant  and  the 
three  first  so-called  witnesses,  though  they 
had  not  been  examined  after  Kassy  Singh 
q>peared,  should  be  recalled  for  cross-exa- 
mtnation  before  he  was  obliged  to  cross- 
examine  the  other  witnesses  who  had  been 
already  examined  in  his  presence,  yet,  upon 
Ibis  being  overruled,  he  did  not,  at  any 
subsequent  stage  of  the  case,  request  that 
the  complainant,  or  any  of  those  three 
ritnesses,  should  be  recalled  for  the  purposes 
if  cross-examination.  And,  indeed,  inasmuch 
ee  these  persons  had  not  been  examined  in 
bis  presence,  and  their  testimony,  therefore, 
could  not  be  used  against  him  by  the 
prosecution,  and  as,  moreover,  he  could  not 
insist  upon  having  the  complainant  present, 
be  had  no  strict  right  to  ask  to  examine  them, 
Dnless  he  called  them  %s  his  own  witnesses. 
[t  seems  to  us  too  pretty  clear  that  the 
request  which  was  made  by  the  vakeel  of 
Kassy  Singh  on  the  8th  September  was 
dictated,  not  by  a  desire  on  the  part  of  his 
client  to  have  such  information  as  could  be 
cHcited  from  the  complainant  and  the  three 
irttnesses  by  cross-examination,  but  rather  as 
I  step   for  a   possible    prolongation  of   the 


proceedings,  or,  at  any  rate,  merely  as  a  step, 
which  might  be  convenient  fof  tie  purpose 
of  leading  up  to  the  cross-examination  of 
the  witnesses  who  had  already  been  called, 
and  who  were  before  the  Court  ready  to  be 
cross-examined.  Although  the  Court,  when 
it  overruled  the  application  that  these 
fitnesses  should  be  recalled  and  c^oss-exa- 
mined  before  the  last-mentioned  witnesses 
were  cross-examined,  said  that  the  question 
as  to  the  recalling  of  the  witnesses  who  had 
not  been  subjected  to  cross-examination 
should  be  considered  afterwards,  yet  the 
pleader  of  the  accused  Kassy  Singh  doe.<?  not 
appear  to  have  thought  it  worth  his  while  at 
any  subsequent  time  to  ask  for  their  recall. 
And  a  good  reason  may  be  supposed  for  his 
not  doing  so,  for,  by  cross-examining  them 
upon  that  which  they  had  said  in  his  client's 
absence,  he  would  be  making  it  evidence 
against  him,  whereas,  if  he  let  it  alone,  the 
prosecution  would  be  unable  to  use  it.  For 
this  reason,  we  think  it  is  apparent  that  the 
recall  of  the  complainant  and  these  witnesses 
for  the  purposes  of  cross-examination  was 
not  really  desired  by  the  defendant  Kassy 
Singh  for  any  substantial  purpose  connected 
with  the  trial;  and  the  fact  that  they  were 
not  recalled  did  not  materially  4)rejudice  the 
accused  in  his  defence.  Then  we  have  it 
clear  from  the  Magistrate's  judgment  that,  in 
his  opinion,  the  evidence  before  the  Court, 
which  was  taken  after  the  time  when  Kassy 
appeared,  exclusive  of  the  testimony  which 
was  given  by  the  plaintiff  and  the  three 
named  witnesses  in  the  presence  of  another 
accused  person,  and  not  in  the  presence  of 
Kassy,  was  sufficient  to  establish  th^  charge 
made  against  Kassy. 

Tne  second  reason  given  by  the  Judge  for 
recommending  that  the  conviction  should  be 
quashed,  namely,  that  the  Deputy  Magistrate 
admitted  evidence  against  the  accused  after 
the  case  for  the  prosecution  had  been  closed, 
is,  we  think,  not  alone  a  sufficient  ground  for 
invalidating  the  conviction.  It  is  entirely  • 
within  the  discretion  of  a  Magistrate 
conducting  a  trial  of  this  kind  to  admit 
Ijvidence  on  behalf  of  either  side,  either  the 
Crown  or  the  accused,  at  any  stage  of  the 
trial,  when  he  ma^  think  it  necessary  to  do 
so  for  the  purposes  of  justice.  Section  192  of 
the  Criminal  Procedure  Code  applies  to  this 
case  ;  and,  according  to  that  Section,  "  the 
"  Magistrate  may,  at  any  stage  of  the 
**  proceedings,  summon  and  examine  any 
"person  whose  evidence  he  considers  ^ 
"essential  to  the  inquiry,  and  recall  and 
"re-examine  any  person  already  examineil. " 
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Doubtless,  a  Magistrate  would  not  be  wisely 
exercising  4h«  discretion  which  this  Section 
confers  upon  him,  if,  without  good  reason,  he 
allowed  witnesses  on  the  part  of  the  pro- 
secution to  be  interposed  in  the  midst  of  the 
case  of  the  accused.  But  we  have  no  good 
ground  shown  to  us  why  we  should  assume 
that  the  Magistrate,  in  ^this  present  cas^ 
exercis^  his  discretion  without  good  cause. 
The  proceedings,  as  already  remarked,  were 
very. greatly  protracted;  and  it  is  to  be 
regretted  that  they  were  allowed  to  be 
continued  for  so  long  a  period  as  was  th% 
case.  But  we  are  unable  to  say  that  the 
calling  of  such  witnesses  for  the  prosecution 
as  the  Magistrate  caused  to  be  called  after 
the  final  charge  had  been  framed  on  the  1 5th 
October  was  either  unnecessary  or  vexatious. 
The  witnesses  who  were  called  before  that 
date  could  not  be  made  in  any  way  ground 
of  complaint.  It  was  only  when  the  charge 
was  put  into  shape,  on  the  15th  October,  that 
the  accused  Kassy  Singh  was  called  upon  to 
meet  by  evidence  the  case  of  the  prosecution. 
We  have  not  been  told  in  what  manner  he 
was  in  any  degree  prejudiced  in  the  matter  of 
meeting  that  case  after  the  15th  October  by 
the  three  or  four  witnesses  who  were 
subsequently  ^called  at  the  instance  of  the 
Deputy  Magistrate. 

On  the  whole,  while,  as  I  may  repeat,  we 
think  it  matter  of  regret  that  proceedings  in 
a  case  of  this  kind  should  have  been  so 
prolonged,  and  so  confusedly  carried  on  as 
these  proceedings  have  been,  we  do  not  see 
sufficient  ground  in  law  for  saying  that  the 
conviction  of  Kassy  Singh,  at  which  the 
Deputy  Magistrate  arrived,  was  without 
jurisdiction,  or  such  as  we  ought,  in  exercise 
of  our  general  power  of  supervision,  to  set 
aside.  We,  therefore,  decline  to  interfere  pn 
the  matter  of  this  reference. 

With  regard  to  the  other  reference,  No.  54, 
we  think  that  the  Judge  must  be  under  some 
misapprehension.  The  order  which  was 
made  by  the  Deputy  Magistrate  under 
Section  534  was  consequent  upon  the 
conviction  of  the  accused  persons  Hulkoree 
Singh  and  Altaf  Kureem;  and  in  that^ 
matter  the  Judge  who  has  referred  this  case 
to  us  had  jurisdiction  to  entertain  an  appeal. 
He  did  entertain  an  appeal,  and  acquitted 
the  accused  persons.  He  W2^s,  therefore, 
competent,  by  the  very  words  of  this  Section 
534  itself,  to  reverse  or  set  aside  the  order 
which  the  Deputy  Magistrate  'has  made. 
That  case  must,  therefore,  go  back  to  the 
Judge,  and  we  decline  to  interfere  in  either 
refierence. 


The  30th  March  1874. 
•  Present: 

The  Hon'ble  J.  B.Phear  and  G.  G.  M< 

Judges.    • 

■ 

Obstmctsoa— Pathway— Jmy— Act  2L  of 


(Miscellaneous  Case.) 

Roy  Omesh  Chanfler  Sen,  Peiiiioner, 

versus 

Ichanath  Moznmdar,  Opposite  Party. 

Baboo  Biprodass  Mookerjee  for  the 
Petitioner. 

Bahoo  Bama  Churn  Banerjee  Ux  the 
Opposite  Party. 

^  In  a  case  in  which  a  Ma^ristnte  ordered  a 
either  to  remove  an  obstnicbon  to  a  path  leading  to 
road  or  to  show  cause  why  such  on^r  should  iwt  \ 
enfofced,  and  in  which,  subsequently,  ^he  Magistrtf^( 
the  application  of  the  party  charsed,  apoointed  a  J«^ 
under  Section  5230!  the  Code  of  Cnmiau  fVocedure,! 
was  held  that  the  qoestion  the  Jury  should  have ' 
told  to  trjr  waa  the  qaestion  whether  the  first  ( 
of  the  Magistrate  was  reasonable  and  proper*  and  iort 
purpose  to  consider  whether  there  was  a  hani'^ 

auestton  between  the  parties  as  to  the  rif^htof  way* 
lis  particular  piece  of  land. 

Phear^  J. — On  the  31st  December 
the  Assistant  Magistrate  in  this  case  ord< 
that   one    Roy    Omesh   Chunder   Sen 
required  either  to  remove  the  obstmctioQ 
th%  path  leading  from  the  thana-road  to 
river-bank  in  Damoor  Mooder,  or  to  ap| 
before  the  Assistant  Magistrate  on  the 
January  in  person  or  by  agent,  and 
cause  why  this  order  to  remove  this 
tion  should  not  be  enforced. 

On  the  6th  January,  it  seems  that 
Omesh  Chunder  Sen  did  appear  and  obj< 
to  this  order,  and  asked  that  a  Juiy 
be  empannelled  according  to  Section  533 
the  Criminal  Procedure  Code.    Accordinglyl 
a  Jury  was  appointed ;  and  eventually,  after! 
some  delay,  the  Jury  made  a  report,  andj 
on  the  3rd  March,  after  this  report  had 
given  in,   the  Assistant   Magistrate 
the  following  order :  ^  Forasmuch  as  on 
''  report  of  a  duly  constituted  Jury  it  appear 
"that  a  public  road  within  the  village 
"  Doshomi,  and  leading  from  the  thaoarroadl 
''  in  a  southern  direction  to  the  banks  of  tfael 
"  river  Matabhanga,  has  been  obstructed  bf 
"the  order  of  Roy  Omesh  Chunder  Sen: 
'*  Ordered— TbsLi  the  ssud  road,  through  the 
''  garden  of  jack  and  mango-trees  dt  tfae| 
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aioresaid  Roy  Omesh  Chunder  Sen,  be 
re-opened  for  the  use  of  the  public  within 
*•  seven  davs,  and  let  order  issuft  'accord- 
••  ingly/' 

Obviously,  the  provisions  of  the  Criminal 
Procedure  Code  have  not  been  very  closely 
adhered  to  in  this  matter,  because  the  ques- 
tion which,  under  Section  523,  the  jury 
ought  to  have  been  directed  to  entertain  and 
try  was  the  question  whether  the  first  order 
of  the  Assistant  Magistrate  ^as  a  reasonable 
4I  proper  order.  And  we  need  hardly 
V,  for'  it  has  been  before  decided  bv  this 
Court,'  that  that  order  would  not  be  a  reason- 
able and  proper  order,  if  there  was  between 
,llie  parties  a  homUfide  dispute  as  to  whether 
the  way  which  is  alleged  to  have  been 
obstructed  was  a  thoroughfare  for  the  benefit  of 
;the  persons  who  complained  of  the  obstruc- 
:  tion  or  not,  because,  in  such  a  case,  the  proce- 
dure which  the  Magistrate  ought  to  follow 
i  would  l>e,  not  the  procedure  of  Section  521 
land  the  immediately  following  Sections,  but 
the  procedure  of  Section  532,  which  is  alto- 

Sither  different  in  its  results,  inasmuch  as 
e  order  of  the  Magistrate,  made  in  the 
coarse  of  such  last-mentioned  procedure,  is  at  , 
liie  most  an  order  nisi,  i.e.,  an  order  operative 
cmly  until  the  parties  establish  their  civil 
rights.  I 

In  this  case,  then,  the  Jury  ought  to  have  ' 
been  told  to  try  whether  the  first  order  of  . 
the  ^Magistrate  was  reasonable  and  proper,  , 
and  for  that  purpose  to  consider  whether  or  , 
not  there  was  a  bond-fide  question  between  ' 
the  parties  as  to  the  right  of  way  over  this 
particular  piece  of  land.     Instead  of  a  direc- 
tion of  this  kind,  the  Assistant  Magistrate 
prescribed  to  the  Jury,  on  a  first  occasion, 
two  questions,  and  afterwards  three  questions,  , 
of  fact,  which  we  need  not   now  go   into. 
And  as  the  result  of  these  questions,  the  Jury 
in   their  report  returned  a  specific   finding 
of  fact.     But,  so  far  as  we  can  perceive  in  ' 
this  report,  there  is  no  finding  to  the  effect  I 
that  the  petitioners  who  complained  of  this  ' 
obstruction,  eight  or  nine  persons  in  number, 
had  a  right  of  way,  either  by  reason  of  private 
right  or  public  right,  over  the  land  in  ques-  i 
tion.     Had  the. Jury  come  to  such  a  finding 
as  this,  although   it   would   have  been  not 
strictly  a  finding  such  as  they  ought  to  have  | 
directed   their    attention    to,   still   it   might  ' 
have  been  taken  to  amount  to  a  finding  that 
there    was     no    reasonable,  and    bond-fide  \ 
dispute  existing  relative  to  the  right  of  way.  | 
But  the  repoit  of  the  Jury  does  not,  in  our  j 
judgment,  amount  to  anything  of  this  kind.  , 
It  is,  at  the  most,  a  statement  that  the  way  in 
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question  through  this  garden  has  been  used 
by  certain  females  of  certain  families  who 
are  not  mentioned,  for  a  very  qualified 
purpose,  during  a  period  which  is  in  itself 
insufficient  to  confer  a  right  of  way  over 
the  land.  Thus,  it  seems  to  us  that  the  report 
falls  short  of  finding,  either  expressly  or 
indirectly,  that  there  was  no  bgnd-fide 
dispjite  between  the  parties  as  to  the  right  of 
way  over  this  land.  This  being*  so,  there 
was,  in  fact,  no  finding  of  the  Jury  capable 
of  being  an  answer  to  the  question  which 
tRey  ought  to  have  tried,  namely,  whether 
the  order  of  the  Magistrate,  was  a  reasonable 
and  proper  order  or  not.  In  other  words, 
there  was  not  a  legal  finding  upon  which  the 
Magistrate  could  found  his  final  order  of  the 
3rd  February  1874  in  pursuance  of  the 
provisions  of  Seciion  523  of  the  Criminal 
Procedure  Code.  And,  therefore,  we  think 
that  this  order,  which  purports  to  have  been 
made  in  pursuance  of,  and  in  accordance 
with,  the  finding  of  the  Jury,  must  be 
quashed. 


The  31st  March  1874. 

Present :       ^ 

The  Hon'ble  J.  B.  Phear  and  O.  G.  Morris, 

Judges, 

Evidence— Confession— Act  L  of  1872, 
Section  30. 

Commiiied  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Midnapore,  on  a  charge 
of  dacoity. 

The  Queen  • 

versus 

•  Sheikh  Buxoo,  Appellant, 

Act  I.  of  1872,  Section  .'fo,  which  makes  the  confes- 
sion of  one  prisoner  evidence  asfainst  persons  oth^r  than 
the  man  who  made  the  confession,  applies  only  to  cases 
in  which  the  confession  is  made  by  a  prisoner  tried  at 
the  same  time  with  the  accused  person  against  whom 
the  confession  is  used. 

Phear,  J, — While  we  differ  somewhat 
irom  the  Sessions  Judge  in  the  view  which 
he  has  taken  of  the  corroborative  evidence  in 
this  case,  we  agree  with  him,  on  the  whole,  in 
thinking  that  the  prosecution  has  brought 
home  the  charge  of  dacoity  to  the  prisoner 
Buxoo.  The  Sessions  Judge  says  in  his 
judgment:  *' I  see  no  reason  to  disbelieve 
"  the  approver's  evidence,  which  is  corroborat- 
"  ed  by  some  evidence,  showing  that  the  pri- 
*'  soner  was  in  th^  company  of  the  daCoits  "* 
*' immediately  before  the  occurrence,  and 
••  by  the   confessions  of  the  prisoners  wno 
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*'  have  been  previously  convicted."  It  seems 
to  us  that  |h«  Sessions  jud^e  was  wrong  in 
attaching  any  value  at  all  to  the  confessions 
of  the  prisoners  who  had  been  previously 
convicted.  These  prisoners  were  tried,  as 
we  understand,  some  of  them  in  January 
1873,  and  one  of  them  in  July  1873  i  i"  other 
words,  they  were  not  tri^  with  the  prison^ 
who  has  now  been  convicted.  And  Section 
30  of  the  Indian  Evidence  Act,  which  alone 
makes  a  confession  of  this  kind  evi- 
dence in  any  degree  against  persons  other 
than  the  man  who  made  the  confession, 
applies  only  to  cases  in  which  the  confessions 
are  made  by  prisoners  tried  at  the  same  time 
with  the  accused  perscn  against  whom  the 
confessions  are  used.  We  think,  therefore, 
that  we  are  bound,  on  this  appeal,  to  discard, 
as  against  Buxoo.  the  confessions  of  the  pri- 
soners who  were  tried  previously,  and  not 
simultaneously  with  Buxoo. 

But,  even  when  this  evidence  is  put  on  one 
side,  we  think  that  there  is  enough  remaining 
on  the  record  to  corroborate  the  approvers 
evidence  against  Buxo).  If  the  approver  is 
to  be  believed,  there  is  no  doubt  of  Buxoos 
guilt.  And  the  corroboration  which  is 
needed  for  the  purpose  of  making  the  appro- 
ver worthy  of  credit  as  against  Buxoo  is  evi- 
dence  which  will  tend  to  show  that  Buxoo, 
probably,  was  one  of  the  party  of  the  dacoits. 
The  prisoner  Buxoo  himself,  in  the  statement 
which  he  makes  before  the  Sessions  Court, 
says  that,  just  after  the  dacoity,  he  heard  that 
his  name  was  mentioned  as  one  of  the 
dacoits,  and  that  the  police  were  coming  to 
apprehend  him;  and  he  admits  that  there- 
upon heabsconded — kept  out  of  the  way — for 
a  considerable  period  to  avoid  being  taken  bv 
the  police.  This  in  itself  goes  a  very  long 
way  towards  rendering  it  probable  that  Ae 
approver  was  only  telling  the  truth  when  he 
said  that  Buxoo  was  one  of  the  dacoits. 

And,  in  addition  to  this,  we  have  the  fact  ' 
disclosed  by  an  independent  witness,  that  ■ 
Buxoo  came  with  (iopal  or  (iobind  Manjee. 
when  the  latter  applied  to  him  for  the  j 
purpose  of  hiring  the  boat  in  which  thej 
dacoity  was  committed.  I 

Taking  these  two  items  of  corroborative  | 
evidence  in  connection  with  the  approver's 
testimony,   we  are  unable   to    say    that   the  1 
Sessions  Cv)urt  was  wrong  in   giving  credit 
to  that  testimony.     And,  therefore,  we  think 
that  we  ought  not  to  disturb  the  conviction. 

And  with  regard  to  the  sentence,  it  seems 
•to  n^.  in  view  of  all  the  facts  of  the  case, 
iha^  it  IS  not  unduly  severe. 

We,  therefore,  dismiss  the  appeal.  \ 


The  2nd  April  1874. 
*  •  Present  : 


■  I 


The  Honble  J.  B.  Phear  and  G.  <}.  Monhi 
i  Judges. 

Criminal    intimidation-— Jnrisdicttim— -J 
Error— Act  XLV.  of  i860,  Section  S^l— 
X.  of  1872,  Sections  67  &  70. 

( Miscellaneous  Case.) 

Peerun  alias  KureeiSun  Ayah,  Pdi/ioner, 

versus 

Mr.  C\  D.  Field,  Opposite  Party, 

Mr.  C.  Piffard  for  the  Petitioner. 

Mr.  W.  M.  Bourke  for  the  Opposite  Party. 

Where  an  offence  of  criminal  intimiJation  waitr 
Section  503,  Penal  Code,  was  satd  to  have  iiees  cooi* 
mittod  during^  a  journey  by  railway  from  i^«Nnbay  !• 
Calcutta,  it  was  held  that  th;  Mjigi^^trate  of  Ho«rab 
had  no  jurisdiction  to  entertiin  thcchir^,  a^theoffeaoe 
had  n.>t  been  committed  within  the  actual  tefritorjj 
hmit««  of  his  ordinary  jurisdiction ;  and,  further,  that  ^ 
case  did  not  fall  within  Sictum  6;  of  the  Coie  of  Civ 
minal  Procedure,  that  Scciijn  (IlIu9trati.>oa)  gtvisff 
jurisdiction  to  the  lo-ral  tribunil  at  the  place  wlwretbe 
complainant  or  the  offenler  Hrst  stops  or  breaks  his 
journey;  such  journey  mj^t  be  a  contlnuou-i  joarocy 
from  one  terminus  to  another. 

Section  70  of  the  Code  of  Criminal  Procedure  contew- 
plates  such  an  error  only  of  jurisdiction  as  majr  aiise 
from  a  case  bein^  tried  in  one  district  or  sessions  diviaua 
of  a  province,  where  it  ou^^lit  properly  to  have  beea 
tried  in  the  neig^hbourin/  district  or  sessions  division, 
and  do.'s  not  apply  tj  cases  in  which  the  right  Ijcal 
jurisdiction  is  a  jurisdiction  foreign  to  th2  Court  mhich 
has  power  t  j  order  a  n>'w  trial,  aiJ  wh!c'i  lies  entirely 
outside  thj  province  to  which  the  Kical  divisros  m 
district  belonjrs,  in  which  the  char^  was  aaoally 
entertained. 

Phear y  J. — On  the  i6ih  March  last,  two 
charges  were  made  against  the  petitioner 
Peerun  Ayah  in  the  Couit  of  the  Alagistraie 
of  Howrah.  They  were  to  the  folk>«ing 
effect  respectively :  firsts  *'  that  she,  on  or 
''about  the  25th  day  of  February  1S74,  near 
*'  Allahabad,  and  when  travelling  do^vn  from 
'*  Bombay  to  Calcutta  by  rail,  criminally  ioii- 
**  midated  Mrs.  Florence  Field,  and  thereby 
"  caused  her  alarm,  and  thai  she  has  thereby 
"  committed  an  offence  punishable  under  Sec- 
''  tion  503,  Indian  Penal  Code,  and  within  my 
*' cognizance "  (*>.,  the  cognizance  of  the 
Magistrate  of  Howrah);  second,  "that  she, 
"  between  the  27th  Februar>'  and  i  nh  March 
"1874,  published  imputations  against  Mn*. 
*'  Field's  character  of  such  a  nature  as  to 
''harm  her  reputation." 

It  is  somewhat  unfortunate  that  the^ 
charges  should  be  so  defective  as  they  are  in 
the  non-statement  of  material  facts.  And  it 
is  siill  more  unfortunate  that  we  have  not 
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before  us  the  formil  conviction  or  finding 
come-  to  by  the  Magistrate  upon  these 
cha^rges,  which  might  possibly  hav^  the  effect 
of  remedying  these  defects.  According  to 
iKe  judgment  which  has  been  sent  up  to  us 
by  the  Magistrate,  it  appears  that  the* 
Magistrate  found  Peerun  Ayah  guilty  of  both 
Chese  charges,  that  is,  in  general  terms, 
firs/y  that  she  committed  criminal  intimi- 
dation ;  and,  secondlyj  that  she  commiltetl 
defamation  against  Mrs.  t^ield ;  and  the 
^lagistrate  sentenced  ffer  on  the  first  charge 
to  pay  a  fine  of  Rs.  15,  leviable  under 
Section  61  of  the  Criminal  Procedure  Code, 
and,  in  default  thereof,  to  one  month's  rigor- 
ous imprisonment.  And  the  Magistrate 
further  sentenced  her  on  the  second  charge  to 
six  weeks'  rigorous  imprisonment. 

It  is  objected  before  us  upon  the  present 
application  that  these  two  convictions  are 
both  bad  upon  two  grounds :  first,  that  they 
were  come  to  without  jurisdiction ;  and, 
secondly,  that  there  was  no  evidence  before 
the  Magistrate  suflicient  in  law  to  establish 
either  of  them. 

We  are  of  opinion  that  the  first  objection 
is  good  in  respect  of  both  the  convictions. 
Vkc  also  think  that  there  was  no  evidence 
before  the  Magistrate  upon  which  the  second 
conviction  could  be  sustained  in  law. 

It  is  clear  that  the  offence  of  criminal 
intimidation  was  not,  according  to  the  account 
of  the  prosecution,  committed  within  the 
actual  territorial  limits  of  the  ordinary 
jurisdiction  of  the  Magistrate  of  Ilowrah. 
In  the  words  of  the  charge  itself,  it  is  stated 
as  having  been  committe.l  somewhere  near 
Allahabad.  If-  the  Magistrate  of  Ilowrah 
had  jurisdiction  to  entertain  the  first  charge 
preferred  against  the  petitioner,  admittedly 
this  must  be  by  reason  of  the  special  enact- 
ment of  Section  67  of  the  Criminal 
Procedure  Code.  That  Section  runs  in  these 
words:  "When  it  is  uncertain  in  which  of 
"several  districts  an  offence  was  committed  ; 
**  or  where  an  offence  is  committed  partly  in 
**  one  district  and  partly  in  another ;  or  where 
*'  the  offence  is  a  continuing  one,  and  conli- 
**nucs  t5  be  committed  in  more  districts 
"than  one  ;  or  where jt  consists  of  several 
"acts  done  in  different  districts,  it  may  be 
"inquired  into  and  tried  in  any  one  of  any 
"such  districts." 

Now,  under  the  words  of  this  Section  alone, 
it  would  be  impossible  to  ho^d  that  an  offence 
which  was  committed  locally  in  the  neigh- 
bourhood of  Allahabad,  and  unquestionably  far 
outside  of  the  Distri<;t  of  Howrah»  could  be 
entertained  by  the  Magistrate  of  the  District 


of  Howrah.  But  there  is  a  certain  enlarge- 
ment of  the  words  of  this  Sectiei^  applicable 
to  the  case  which  is  now  before  us  effected 
by  the  Illustration  a  which  is  appended  to 
the  Section.  This  illustration  is  the  first  of 
several  illustrations  appended  to  the  Section, 
and  may  be  reasojiably  taken  as  a  rider  to 
t^e  first  paragraph  pf  the  Section  itself.  It  is 
in  these  words :  "  An  offence  committed  on 
"  a  journey  or  voyage  may  be  inquired  into 
"  and  tried  in  any  district  through  which  the 
"  person  by  whom  the  offence  was  commit- 
'^ted,  or  the  person  against  whom,  or  the 
"thing  in  respect  of  which,  the  offence  was 
"committed,  passed  in  the  coarse  of  that 
"  journey  or  voyage." 

This  illustration  is  plainly  larger  than  the 
first  paragraph  or  any  other  enacting  portion 
of  the   Section    itself,   and   we   ought   not, 
therefore,  to  carry  it-  further   than  Its  own 
words  go.     It  is  directed  to  meet  a  particular 
diiriculty,   which  is  very   analogous  to,  but 
not,  strictly  speaking,  comprehended  within, 
those  covered  by  the  general  description  of 
the  S^ection.     When  an  offence  is  committed 
during  a  journey  or    voyage,   even   if   the 
place    of    the    occurrence    is    single    and 
completely   known,  yet  practically  in  most 
cases  it  would  be  impossible  for«the  complain- 
ant to  have  recourse  to  a  tribunal  on  the 
actual  spot.     The  illustration  to  the  Section 
affords  relief  by  giving  jurisdiction  to  the 
local  tribunal  at  the  place  where  the  offender 
either  stops,  or  is  made  to  s:op,  or  at  the 
place  where  the  complainant  stops.     But  we 
think    this    means,    where    either    of   them 
first  stops,  or  breaks  his  journey  or  voyage. 
Any  greater  extension   of  meanings  is  not 
needed  to  meet  the  exigency  of  the  case, 
and  would  be  calculated  to  produce  much 
mischief.     It  appears,  therefore,  to  us  that 
the  journey  spoken  of  in  this  illustration  is 
a  continuous  journey  from  one  terminus  to 
another  terminus,  regard  being  had,  for  the 
purpose  of  estimating  the  continuity,  to  all 
the  ordinary  incidents  affecting  journeys  of 
the   particular   kind   which   m.iy   be   under 
consideration.     Now,      according     to      the 
evidence  which  has  been  sent  up  to  us  by 
the   Magistrate,   the  journey  on   which  the 
offence,   which    is   the   subject  of   the   first 
charge,  is  alleged  to  have  been  committed, 
was    a    journey    by    railway    effected    by 
Mrs.    Fieid,    the    prosecutrix,    or,    at    any 
rate,     by     the     petitioner     Peerun     Ayah, 
from    Bombay     to     Calcutta.     But     it     is 
also  perfectly  plaip  from  that  evidence,  and  it 
has  been  admitted  by  the  learned  Counsel 
who  appears  in  this  case  on  the  fart  of  th« 
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Crown,  that  that  journey  was  not  effected  '  where.  There  is  no  evidence  upon  the  recorf,  \ 
continuous^  cither  by  Mrs.  Field  or  by  the    which  has  been  sent  up  to  us,  of  Peermi 
Ayah.     Both  of  them  stopped  at  Allahabad.    Ayah's  lisrt^ing  anywhere  spoken  dcfamanay  \ 
after  the  occurrence  had  taken  place  which    words  of   Mrs.    Field,   unless  it  foe  of  bar ! 
is  liie  foundation  of  the  first  charge — ^that  is,    having  done  so  at  the  same  place  and  as  p«t 
after  the  offence,  as  alleged,  had  been  com-    of  the  same  transaction   which    constitutod 
mitted :  Mrs.  Field  for  at  least  a  space  of  two  ,  the   foundation   of  the   charge  of  crimtn^  ; 
days,  and  the  ayah  for  the  ipace  of  at  least  on%    intimidation  near  Allahabad.     If  the  charge 
day.     />cnd  this  stoppage  was  not  a  stoppage    of  defamation  had  been  properly  drawn,  the  i 
due  to  the  itature  of  the  journey  itself,  because    Atagistrate    would    have    perceived    without  i 
the    journey   might   have    been    completed  .  difficulty    that    fhere  ^was   not    an    iota  of  i 
without  any  appreciable  stoppage  whatever,    evidence  before  him  upon  which  it  coald  be  | 
sirbply  by  continuing  in  the  train  in  whicfi  '  sustained  for  a  moment.     Indeed,  there  was  j 
these   persons  were  passengers  before  they    nothing    in    the    information    or    otherwise! 
came  to  Allahabad,  and  which,  after  it  reached    before  him  on  which  he  could  even  frame  a  : 
Allahabad,    proceeded    with    continuity    to    proper  charge.     We,   therefore,  as   I   have  I 
complete  the  journey  to  Calcutta.    Mrs.  Field,    already  said,  are  of  opinion  that  both  these 
instead  of  conthiuing  her  journey,  slopped    convictions  are  bad  for  want  of  jurisdiction, : 
at  Allahabad,  and  remained  there  certainly  i  and  we  think  that  we  ought  not.  upon  the 
for  two'days,  and  Peerun  Ayah,  who,  it  is  ;  ground   put  forward    in  Section   70  of  tbc 
material  to  remark,  had  been  discharged  by  ;  Criminal  Procedure  Code,  to  forbear  from 
Mrs.  Field,  and  forbidden  to  continue  her    setting  the  conviction  aside.     That  Sectloo 
journey  with  her,  also  remained  at  least  one  ^  says :     *'  No  sentence  or  order  of  any  Crimi- 
day.     We  are  of  opinion,  on  this  state  of  facts,  ,  "^  nal  Court  shall  be  liable  to  be  set  aside, 
that  the  case  doei  not  fall  within  the  Illustra«    ''  merely  on  the  ground  that  the  investiga- 
tion a  of  Section  67,  and  that  the  Magistrate    "  tion,  inquirj',  or  trial  was  held  in  a  wrong 
had  no  jurisdiction  to  entertain  the  charge  of    ''  district  or  sessions   division,   unless  it  Is 
criminal  intimidation  committed,  according  to    '*  proved  or  appears  that  the  accused  persoe 
the  story  of  the  prosecution,  somewhere  near  ,  *was  actually  prejudiced  in  his  defence,  or 
Allahabad,   and    certainly    at    some    place    '^  the  prosecutor  in  his  prosecution,  by  such 
external  to  the  territorial  limits  of  his  own    "  error,  in  either  of  which  cases  a  new  tnal 
jurisdiction.  '  **  may  be  ordered." 

The  construction  which  we  have  thus  It  is  obvious,  from  the  last  words  which  I 
placed  upon  the  words  of  the  Illustration  have  read,  that  this  Section  contemplates 
(a),  Section  67,  is  not  a  novel  construction,  such  an  error  only  of  jurisdiction  as  may 
for  it  was  given  by  the  Madras  High  Court  .  arise  from  a  case  being  tried  in  one  district 
in  the  decision  which  is  reported  in  i  ;  or  sessions  division,  say  of  Bengal,  when 
Madras  •93.  It  is  not,  perhaps,  necessary  for  it  ought  properly  to  have  been  tried  in  the 
us  to  explain  the  grounds  upon  which  we  neighbouring  district  or  sessions  division  of 
are  of  opinion  that  the  Magistrate  had  no  !  the  same  province,  because  it  evidently 
jurisdiction  to  entertain  the  charge  of  defant^-  contemplates  the  possibility  of  the  Court 
tion  upon  which  he  convicted  the  petitioner,  being  able  to  direct  a  new  trial.  It  does  not 
because  the  Magistrate  himself,  in  the  return  apply  to  cases  such  as  that  of  the  first 
which  he  has  made  to  this  Court  upon  notice  charge,  in  which  the  right  local  jurisdiction 
given  to  him  of  this  application,  has  admitted  '  is  a  jurisdiction  foreign  to  the  Court  which  has 
that  he  had  no  jurisdiction  to  entertain  the  power  to  order  a  new  trial,  and  lying  entirely 
charge,  inasmuch  as  the  evidence  did  not  outside  the  province  to  which  the  local  division 
serve  to  show  that  the  offence  was  com-%  or  district  belongs,  in  which  the  charge  was 
mitted  within  the  area  of  his  ordinary  juris-  I  actually  entertained, 
diction,  and  this  matter  was  not  within  the  And,  again,  as  to  the  second  charge,  we 
scope  of  Section  67,  Criminal  Procedure  ,  think  that  there  is  enough  in  this  case  to  lead 
Code.  We  will,  however,  say  that,  not  only  ;  us  reasonably  to  conclude  that  the  error  made 
was  there  no  evidence  before  the  Magistrate  '  in  the  matter  of  jurisdiction  prejudiced  the 
upon  which  he  could,  with  any  sort  of  reason,  ,  accused  in  her  defence,  because  we  think  she 
come  to  the  conclusion  that  he  had  jurisdic-  I  never^ ought  to  have  been  called  upon  to 
tion  to  entertain  that  charge,  but  there  was  I  answer  that  charge  at  all,  and  the  Court 
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tiatlly  difiPerent,  both  as  regards  consiitution 
I  and  procedure,  from  that  of  the  Magistrate 
,[of  Howrah.  » 

For  all  these  reasons,  wc  are  of  opinion 

lliat,  not  only  were  the  convictions  had 
[■'Without  jurisdiction,  but  that,  in  respeA 
;  to  one,  at  any  rale,  the  conviction  could  not 
r.t>e  in  any  degree  supported  ;  and  that  both 
r  convictions  ought  to  be  set  aside*  We 
lajccordingly  set  aside  both  the  conviction  iftid 
iiliic  sentence,  and  remit  th£  fme  ;  and,  if  the 
I  fine  or  any  portion  %i  it  has  been  paid,  it 
ust  be  refunded. 


The  2nd  April  1874. 

Present  : 

The  Ilon'ble  J.  V>.  Phear  and  G.  (/.  Morris, 

Judges. 

Evidence— Accomplice— Corroboration— Con- 
fessions of  co-prisoners— Jury- Act  I.  of  1872, 
Sections  30  &  114. 

Reference  to  the  High  Court,  for  confirm- 
ation of  the  sentence  of  death,  by  the 
Officiating  Additional  Sessions  Judge  of 
the  24-Pergunnahs. 

The  Queen 

versus 
Sjdhu  Mundul,  Prisoner, 

IfiiiLi),  onaconsideratlonof  the  Indian  Kvidence  Act,  I. 
of  1S72,  Section  1 14,  that  the  Legislature  intended  to  lay 
down  as  a  maxim  or  rule  of  evidence  that  the  testimony 
of  an  accomplice  is  unworthy  of  credit,  so  far  as  it 
implicates  an  accused  person,  unless  it  is  corroborated  in 
material  particulars  in  respect  to  that  person ;  and  it  is 
the  duty  of  a  Court  which  has  to  deal  with  an  accom- 
plice's testimony  to  consider  whether  this  maxim  applies 
to  exclude  that  testimony  or  not,  and  in  a  case  tried  by 
Jury  to  draw  the  attention  of  the  Jury  to  the  principles 
relative  to  the  reception  of  an  accomplice's  testimony. 

A  Judge  should  charge  the  Jury  that  the  mere  confes- 
sions of  prisoners  tried  simultaneously  with  the  accused 
for  the  same  offence,  which  are  in  a  very  qualified 
manner  made  operative  as  evidence  by  Act  I.  of  1S72, 
Section  30,  are  only  to  be  rated  as  evidence  of  a  defective 
character*  and  that  they  require  specially  careful  scru- 
tiny before  they  can  be  safely  relied  on. 

Phear,  J, — The  facts  of  this  case  are  of 
u  somewhat  unusually  interesting  character, 
and  have  been  brought  out  exceedingly  welk 
at  the  trial.  But  it  is  not  necessary  for  the 
explanation  of  our  decision  in  the  matter  of 
ihis  reference  that  we  should  reproduce  them 
at  full  length.  It  is  enough  to  say  that, 
about  the  20th  December  last,  a  boat  was 
discovered  near  the  Parthelnuggur  police- 
station  floating  with  the  ^tide  in  the  river. 
No  living  creature  was  on  board  the  boat, 
but  there  was  found  in  it  the  body  of  a  man, 
who  had  apparently  been  dead  some  two  days 
or  so ;  and  also  various  articlesi  such  as  ^ 


quilts,  clothes,  a  gamcha,  a  lotah,  &c.  The 
appearances  of  the  body,  disglosed  on  post 
mortem  examination  by  the  Civil  Surgeon  at 
Alipore,  led  to  the  presumption  that  the 
deceased  had  died  a  violent  death  by 
strangulation,  and  eventually  three  persons, 
namely,  Sadhu  Mundul  (the  subject  of  this 
^reference),  Mudh^  Mundul,  and  Biknath  were 
put  upon  their  trial  at  the  Sessio*ns  Court 
for  murder  of  the  deceased.  By*  means  of  a  * 
considerable  amount  of  satisfactory  evidence, 
the  body  was  identified  as  being  that  of  one 
•liadul  Ghazi,  who,  with  one  Mudhu  Mundul 
as' companion,  had  some  few  days  before  2olh 
December  started  from  his  native  village  for 
Calcutta  in  a  boat.  Mudhu  Mundul  also  * 
apj)ears  to  have  accounted  very  clearly  for 
his  separation  from  Badul,  and  the  only  part 
of  the  case  which  seriously  tasked  the  atten- 
tion and  discrimination  of  the  Sessions  Court 
consisted  of  the  evidence  by  which  the 
prosecution  endeavoured  to  bring  home  the 
charge  of  murder  to  the  three  prisoners. 
This  evidence  was  the  testimony  of  an 
approver  Dinu  Bagdi,  the  confessions  of  the 
three  prisoners  themselves  made  before  the 
Magistrate,  and  one  fact  of  supposed  corro- 
boration brought  out  by  the  deposition  of 
the  Civil  Surgeon.  • 

The  approver's  story  was  shortly  to  the 
following  effect:  That  the  three  prisoners 
persuaded  him  to  go  in  a  dinghce  with 
them  to  rob  Badul,  whom  they  had  dis- 
covered sleeping  alone  in  a  boat;  that, 
on  coming  alongside  this  boat,  Sadhu  struck 
Badul  with  a  paddle,  and,  when  he  rose 
making  an  alarm,  struck  him  again,  and 
that  then  Sadhu  and  Mudhu  entered  the 
boat,  and  throuled  him.  With  regard  to 
this  testimony,  the  Sessions  Judge  told  the 
^ury :  '•  Vou  must  decide  whether  you  will 
"believe  this  man's  version  of  the  affair.  It 
"is  usual  for  Judges  to  tell  Juries  that  the 
"  evidence  of  an  accomplice  is  to  be  received 
"  with  caution,  and  this  is  very  properly  done 
"  when  the  evidence  of  the  accomplice  is  the 
"  only  evidence  against  the  prisoners.  This, 
"however,  is  not  a  case  of  that  description. 
"-There  is  here  other  evidence  besides  the 
"testimony  of  the  accomplice.  There  are 
"  the  confessions  of  the  three  prisoners  made 
"before  the  Magistrate  *  «  *  ♦  *,  and  there 
"  is  yet  a  third  source  of  evidence,  and  that 
"  is  the  agreement  between  the  confessions ; 
"  between  the  confessions  and  the  evidence  of 
"  the  accomplices ;  and  between  these  state- 
"  ments  and  the,  facts  of  the  case  proved  bjf 
'*  other  and  independent  evidence.  The  other 
**two  prisoners  and  the  approver  say  that 
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*'  w^adhu   was   foremost   in  the   matter,   and 


proved    by   evidence,   that   which  it  ihioks 


'*  struck  the  fij^t  blow.  Sadhu  himsell  says  likely  to  be  a  fact,  regard  being  bad  to  tlK 
"the  same  flhesc  advert  to  the  other  points  facts  A\hicb  are  proved  by  evidence,  and  to 
**of  agreement).  Vou  have  heard  that  the  j  the  common  course  of  events,  &c, 
"accomplice  and  Biknath  were  kept,  Asanillustrationof  the  meaning  of  ihisSec- 
*' separate:  and  these  two  again  were  kept  tfon,  it  i^  mentioned  (Clause  ^j  ihal  ibc  Couit 
**  separate  from  Sadhu  and  Mudhu,  who  may  presume  that  an  accomplice  is  unworthy 
"  were  subsequently  arrested.  In  considering  of  credit,  unless  he  is  corroborated  in  m:iterial 
*•  whether  you  believe  the  confessions  and  particulars.  This  is  a  legisiaiive  declaration 
"the  accotnplices  testimony,  you  will  ihjft,  regard  being  had  to  the  common  course 
*'  properly  consider  this  agreement  between  ,  of  natural  events^  and  human  conduct,  an 
"  them.  Then,  again,  the  medical  evidence  accomplice  is  unworthy  of  credit  so  far  as 
*'  shows  death  to  have  been  the  result  of*  his  testimony  implicates  another  person, 
*'  strangulation,  and  this  agrees  with  the  ,  unless  he  is  corroborated  in  material  parti- 
*' account  given  by  the  accomplice  and  the  culars  in  respect  to  that  person. 
**  prisoners  that  the  ifian  was  throttled."  And   in   a  later   paragraph  of  the  same 

It  appears  to  us  that  the  directions  which  ,  Section  it  is  enacted  that,  in  considering 
the  Judge  thus  gave  to  the  Jury  are  not  ,  whether  this  particular  maxim  docs  or  does 
entirely  correct,  and  we  have  had  some  not  ap])ly,  the  Court  shall  have  regard  \o 
diflTiculty  in  satisfying  ourselves  whether  or  such  facts  as  the  following:  **  A  crime  is 
not  the  defect  in  them  prejudiced  in  any  '*  com  mi  ue. I  by  several  persons,  A,  B,  ami  C, 
substantial  degree  the  trial  of  the  prisoner  **  Three  of  the  criminals  are  captured  on  ibc 
Sadhu,  whose  case  is  now -before  us.  "spot,    and    kept    apart    from    each  other. 

We   think   the   Sessions   Jud*^e   erred   in    "Kach    gives    an    account    of    the    crime- 
saying  to  the  Jury,  as  he  in  effect  ilid,  that    -'implicating  D,  and  the  accounts  corrobonae 
it  was  not  proi>er  or  necessary  for  him  in  the    "each  other  in  such  a  manner  as  to  render 
present  ca.se  to  tell  them  that  the  evidence  of    *'  previous  concert  highly  improbable." 
the    accomplice    was   to    be    received   \\ith        I.aslly,  Section  133  of  the  same  Act  sajs; 
Ciiution.  «  *'  An  accomplice  shall  be  a  competent  witness 

We  also  think  that   the    Sessions   Judge    "  against  an  accused  person,  and  a  conviction 
erred  in  omitting  to  instruct  the  Jury  that,    **  is  not  illegal,  merely  because  it  proceeds 
as  regards  each  prisoner,  the  confession  of,  **upon  the  uncorroborated  testimony  of  an 
his  follow-prisoner  was  al  best  the  evidence    *' accomplice." 
of  an  accomplice.  On  the  whole,  the  result  appears  to  be 

And,  lastly,  we  think  the  Sessions  Judge  that  the  Legishture  has  laid  it  down  as  a 
erred  in  directing  the  Jury  that  the  corro-  maxim  or  rule  of  evidence  resting  on  human 
boration  of  the  approver's  story,  which  was  experience  that  an  accomplice  is  unworthy 
afforded  \%'  the  medical  evidence,  was  of  such  of  credit  against  an  accused  ]>erson,  1./.,  >o 
a  nature  as  to  strengthen  the  approver's  far  as  his  testimony  implicates  an  accused 
testimony  against  the  prisoner.  person,  unless  he  is  corroborated  in  material 

The  principles  which  should  govern  lh«  particulars  in  respect  to  that  person ;  that  it 
reception  and  appreciation  of  an  approver's  is  ihe  duty  of  the  Court  which  in  any 
or  accomplice's  evidence  in  criminal  trials  particular  case  has  to  deal  with  an  accom- 
were  fully  and  authoritatively  laid  down  by  pHce's  testimony  to  consider  whether  this 
this  Court  in  the  case  of  Reg.  v.  Klahee  maxim  applies  \o  exclude  that  tcsiimony  or 
Buksh,*  and  since  the  date  of  that  decision  not;  in  other  words,  to  consider  whether  the 
they  have  become  matter  of  legislative  requisite  corroboration  is  furnished  by  other 
enactment.  evidence  or  facts  proved  in  the  case,  though, 

Section  114  of  the  Indian  Evidence  Act  at  the  same  time,  the  Court  may  ri-htly  in 
says  that  "the  Court  may  presume  the  exceptional  cases,  notwitfistandmg  the  maxira, 
-  existence  of  any  fact  which  it  thinks  likely  and  in  the  absence  of  this  corroboration,  give 
"  to  have  happened,  regard  being  had  to  the  credit  to  the  accomplice  s  testimony  against 
"common  course  of  natural  events,  human  l»ic  accused,  if  it  sees  good  reason  for  doing 
"  conduct,  and  public  and  private  business,  in  so  upon  grounds  other  than,  so  to  speak,  the 
-their  relation  to  the  facts  of  the  particular    personal  corroboration.  .  ,  ^     ^ 

"case:"  in  other  words,  it  authorizesihe  Court       Now,  in  the  case  of  a  trial  by  Jur>,  it  is 
ft)  tak«  as  a  fact,  although  oot  immediately  .  ^^e  function  of  the  Jury  to  ascerum  the 

^ ^ I  facts  upon  the  evidence  before  them,  and  tor 

'      "^         \  #  5  w.  R.,  Cr.,  80.  that  purpose  to  be  guided  by  the  law  which 

f 


*. 


1874O  Criminal  the  weiklt  rrportkr.  Rulings.  *  71 

* 

is  applicable ;  and  it  is  in  all  cases  the  duty  plices'  anything  other  than  accounts  given  in 
of  the  Judge  to  point  out  to  them  that  law  due  course  of  examination  as^iinesses.  In 
(Sections  255  and  256,  Criminaf  Procedure  view,  therefore,  of  the  stringent  condition 
Code).  It  was,  therefore,  in  the  present  case,  which  the  Legislature  has  here  prescribed  as 
the  duly  of  the  Judge  10  lay  before  the  Jujy  essential  to  the  corroborative  force  of  the 
substantially,  to  the  effect  just  set  out,  the  ;  accomplice's  account,  we  think  that  the  mere 
principles  relative  lo  the  reception  of  an  confessions  of  prisoners  tried  simultaneously 
accomplice's  testimony,  which  the  Legislature  »with  the  accused  lor  the  same  oflFet\pe,  which 
sanctioned  by  the  Indian  Evidence  Act;  J^nd  '  are  in  a  very  qualified  manner  mjde  operative 
we  think  the  Judge  was  wrong  in  telling  the  I  as  evidence  by  Section  30,  do  not  come  within 
Jur}'  that  this  case  was  Ine  in  which  no  !  the  scope  of  this  legislative  declaration, 
caution  or  instruction  from  him  was  needed  ,that,  under  the  special  circumstances  men- 
on  ibis  head.  It  is  in  all  cases  where  an  tioned,  the  account  given  by  one  accomplice 
accomplice's  testimony  is  admitted  incumbent  may  be  treated  as  corroboration  of  the  account 
on  the  Judge^  to  inform  the  Jury  of  the  given  by  another.*  And  we  are,  therefore,  of 
results  of  the  law  bearing  on  this  point,  opinion  that  the  Judge  ought  not  only  to 
substantially  as  we  have  just  endeavoured  to  !  hive  told  the  Jury  that  the  confessions  of 
explain  it.  the    prisoners    tried    with    Sadhu    were,    as 

With  regard  to  the  second  error  committed,  1  against  him.  lo  be  rated  and  valued  at  best 
as  we  think,  by  the  Judge  in  his  summing  as  accomplice's  testimony,  but  further  that 
up  in  this  case,  it  need  hardly  be  pointed  out  !  these  confessions  were,  for  the  reason  above 
that,  if  the  testimony  of  an  accomplice  given  1  given,  evidence  of  a  peculiarly  infirm  and 
before  the  Court,  under  a  process  of  careful    defective  character,  requiring  specially  care- 


examination,  and  capable  of  being  tested  by 
cross-examination,  is  yet  by  its  nature  such 
that,  as  against  the  accused,  it  must  be 
received  with  caution,  still  more  so  must  be 
the  confession  of  a  fellow- prisoner,  which  is 
only  the  bare  statement  of  an  accomplice 
limited  lo  just  so  much  as  the  confessing 
person  chose  to  say,  and  .  guaranteed  by 
nothing* except  the  peril  into  which  it  brings 
the    speaker,    and    which    it    is    generally 


ful  scrutinv  before  it  could  be  safelv  relied  on. 
With  regard  to  the  third  error  which  we 
have  attributed  to  the  Judge,  very  little  need 
be  said.  The  corroboration  of  the  accom- 
plice's account,  such  as  it  is,  which  is  afforded 
by  the  result  of  the  medical*examination  of 
the  body,  is  corroboration  in  respect  to  a 
fact  in  the  occurrence  which  does  not  help 
the  prosecution  in  any  way  to  prove  that  the 
prisoner  was  one  of  the  persons  who  caused 


fashioned  to  lessen.     Until  the  passing  of :  the  deceased's  death  ;   it  is  corroboration  of 


the  Indian  Evidence  Act,  such  dangerous 
material  as  this  could  not  be  used  as  evidence 
against  the  accused  person,  and  even  by  that 
Act  the  Legislature  only  bestowed  a  discre- 


the  accomplice's  testimony  only  to  this 
extent,  namely,  it  shows  that  his  story  as  to 
the  manner  and  the  mode  of  the  man's  death 
is  correct,  and  tb«-efore  it  serves  lb  make  it 


lion  upon  the  Court  to  ^'iake  into  consider-  '  most  probable  that  he,  the  accomplice,  was 
**  alion  such  confession  as  against  such  other ;  present  when  the  death  was  caused.  In 
"person  as  well  as  against  the  person  who  dlher  words,  it  is  corroboration  of  the 
"  makes  such  confession  "  (Section  30).  This  .  accomplices  story  as  against  himself,  but  it 
Court  has  more  than  onqe  (Reg.  v.  Alohesh  ;  is  not  in  any  degree  corroboration  of  the 
Biswas  and  others,  19  \V.  R.  16:  Reg.  r.  1  story  so  far  as  it  goes  to  implicate  the 
Belait  Ali  Utunshi,  19  W.  R.  67)  dealt  with    prisoner. 

this  topic,  and  we  need  not  dwell  upon  it  now.  I  I  have  already  said  that  we  have  had 
It  is  true  that  the  instance  of  corroboration  hesitation  in  satisfying  ourselves  whether  or 
which  is  appended  to  Illustration  (h)  of»  not  the  defects  which  seem  to  us  apparent  in 
Section  114,  and  which  has  been  already  the  Judge's  charge  to  the  Jury  had  the  result 
referred  to,  is  corroboration  to  be  found  in  ;  of  prejudicing  the  prisoner  in  his  defence, 
accounts  of  an  occurrence  given  by  accom-  |  0:i  the  whole,  however,  and  after  the 
plices;  but  it  is  noticeable  that  the  Legislature  >  best  consideration  which  we  hav^  been  able 
expressly  makes  it  a  condition  to  the  valid-  to  give  to  the  case,  we  think  that  they  have 
ity  of  this  corroboration,  that  these  accom-  not  hadnhis  result.  The  witnesses  appear  to 
plices  should  have  been  'i  captured  on  the  ,  have  been  most*  carefully  examined  before 
spot,  and  kept  apart  from  each  other,"  and,  |  the  Sessions  Court.  Tne  story  which  each 
moreover,  there  is  not  the  slightest  indication  told  was  brought^out  simply,  and  no  irrelevant* 
that  the  Legislature  intended  in  this  passage  matter  was  allowed  to  enter  into  ihe  case  of 
by  the  term  'accounts  given  by  the  accom-  'the  prosecution.     The  Jury  mii^t  have   had 
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all  the  evidence  and  material  facts  of  the 
case  plainly^btfore  them ;  indeed,  the  Judge's 
charge,  notwiihstanding  the  faults  which  we 
have  been  obliged  to  find  in  it,  drew  the 
attention  of  the  Jury  to  every  material  fact 
in  the  case.  And,'  finally,  if  the  Jury  believed 
tile  confession  of  the  prisoner  himself,  as 
they  pro^jably  did.  then  il^it  confession  was# 
sufficient  alone  to  support  the  verdict  at 
which  they  ai rived,  and  certainly  afforded 
the  most  effeciive  corroboration  of  the  testi- 
mony given  by  the  approver. 

We,  therefore,  feel  ourselves  unable  to 
come  to  the  conclusion  that  the  prisoner  was 
ma|,erially  prejudiced  in  Ins  trial  and  in  hi« 
defence  by  the  defects  which  we  have  noticed 
in  the  Judge's  charge  to  the  Jury;  and, 
consequently,  we  think  that  we  ought  not  to 
interfere  with  the  verdict.     , 

But,  having  regard  to  the  hesitation  which 
we  have  undoubtedly  had  upon  this  point 
and  to  the  length  of  lime  during  which  this 
reference  has  been  pending  before  this  Court 
in  consequence  of  that  hesilaiion,  we  are 
of  opinion  that  the  extreme  penally  of  the 
law  ought  not  to  be  carried  out,  and,  accord- 
ingly, we  reduce  the  capital  sentence  to  a 
sentence  of  iransporlation  for  life. 


The  iilh  April  1S74. 

Present : 

The  rion'ble  Sir  Richard  Couch,  A7.,  Chief 
Justice^  and  the  Ilon'ble  K.  B.  Kemp,  L.  S. 
Jackson,  J.  B.  Phear,  W.  Markby,  F.  A 
Glover^  W.   Ainslie,   C.    Pontifex.    K.    (/. 
Birch,  and  G.  G.  Morris,  Judges. 

AlternatiTe  charge— False  eTidence— Act  XLV. 
of  i860,  Section  193.  * 

Committed  by  the  Deputy  Magistrate^  and 
tried  by  the  Additional  Sessions  Judge 
of  the  2^'Pergunnahs,on  a  charge  of  fabri- 
cating false  ei'idence. 

The  Queen 

versus 

Mahomed  Iljumayoon  Shah,  Appellant. 

Mr,  Jr.  Jackson  for  the  Appellant. 

The  Advocate- Genera  I  antl  Baboo  Jngga- 
danund  Moolierjee  in  support  .of  the 
conviction. 

Hei.u  by  the  majority  (Jackson,  J.,  dlsc:entififr) 
Ihat  a  <ihar^c  framed  on  the  model  fi^iven  in  Schedule 
Til.  of  the  ('ode  of  Criminal  •Procedure  charjj- 
inp  t(ie  accused  upon  two  charges  with  havin.ir  made 
contradictory  •itotements  in  the  course  of  judicial  pro- 


ceeding's under  Section  193,  Penal  Code,  is  a  good  cbarfv, 
and  that  ( Phear  and  Jackson,  J }.,  dts<tentin<;)  the Ctuit 
or  Jury,  if  convicting,  need  not,  by  direct  evidence,  fiB|t 
which  of  the  two  statements  ts  false;  all  that  ■< 
necessary  being  that  the  Court  or  Jury  should  find  that 
the  allegations  made  in  the  charge  are  proved. 

• 

This  case  was  referred  to  a  Full  Bemk\ 
bv  Jackson  and  Mitter^  J  J--  ^^  ^^'  T'* 
September  'Syj,  with  the  follmiin^^ 
remarks : — 

Jackson,  J. — The  question  raised  in  tbel 
present  case  is  whethemihe  conviction  of  tbej 
prisoner  is  valid.     The  oflFence  of  which  tb^ 
prisoner    is    convicted    is    stated    in   thesel 
words :  "  That  he  did,  on  or  about  the  2^rd\ 
*'day  of  January   1873,  at  Alipore.   in  ihel 
"course  of  the  trial  of  Toolsee  Dass  Dutt 
**and  Mahomed  Luteef,  on  a  charge  of  cheat- 
*'  ing,    state    in    evidence    before    Mouhie 
"  Abdool     Luteef,     Deputy     Magistrate    at 
'*  Alipore,  that  '  the  greater  part  of  the  fur- 
"  nitures   were   sent   by   me   to   that  boasel 
^' (viz.,  the  house  at  Chitpore'^,  and  a  small 
"poition  by   Belilios  and   Zuhoorooddeen  ;*[ 
'*  and  that  he  did.  on  or  about  the  13th  day 
**of  February  1873,  at  Alipore,  in  the  course 
**of  the  trial  of  J.  R.  Helilios,  Toolsee  Ddssi 
"  Dutt,  and  Mahomed   Luteef,  in  the  sitne 
"  case  of  cheating,  state  in  evidence  beforej 
'*Moulvic   Abdool    I-uteef,    Deputy  Magis- 
"  irate  at  Alipore,  that  *  Belilios  never  scnti 
**  anv  furniture  of  his  own,  or  of  anr  00c 
**else,  to  that  house  (vis.,  the  house  at  Ch\iA 
•*pore),  nor   was   any  of   the   furnitures  ia 
"  that  house  belonging  to  Beiilio>  f  "  and  it  is 
said   that  one  of    these    two   contradict onf 
statements    the    prisoner    "either  knew  01 
•*  believed  to  be  false,  or  did  not  believe  to  be' 
''  true,  and  that  he  has  thereby  committed  an 
"  offence  punishable  under  Section  1 93  of  the 
"  Indian    Penal    Code."     It    is    not   found 
that  one  or  the  other  of  these  statements  is, 
in  fact,  false,  or  that  either  of  such  statement*:, 
if   false,    was   intentionally   giverf;   but  the 
conviction  manifestly  rests  upon  the  simple 
circumstance   that   the   two   statements  are 
contradictory  one  of  the  other.     It  has  been 
contended  that  neither  Section  1^3  or  Sec- 
tion 72  of  the  Indian  Penal  Code,  nor  any 
provision  of  the   Criminal   Procedure  CoJe 
of  1872.  justifies  such  conviction.     Tliere  i* 
a  ruling  of  the  Full  Bench  in  6  \V.  R.,  Cri- 
minal   Rulings,   p.   65,  which  supports  the 
conviction,  but  the  authority  of  that  decision 
has  been  questioned  in  several  later  cases, 
77's.,   the  case    of  Queen   v.    Mali   Khowa 
in   3    B.  L.  R.,  Cr.  App.   Juris.,   p.  38; 
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the   case    of  Queen  v,  Nomal   in*  4   B.  L. 
R.,  Crioiinal  Rulings,  p.  9  ;♦  in  9  W.  R., 

?p.  35  and  54;  and  in  12  W.  JR.,  p.  11. 
or  myself,  I  feel  bound  to  say  that  I  always 
entertained  the  contrary  opinion.  I  ex- 
pressed that  opinion  on  the  occasion  of  a 
case  coming  before  the  English  Committee 
of  this  Court  in  !862,  the  papers  of  which 
case  are  appended  to  this  record.  It  may  be 
suggested  that  this  reference  is  not  necessavy, 
liuusmach  as  the  decision  of  the  Full 
Bench  is  partly  baaed  on  the  terms  of 
Section  381  of  the  old  Code  of  Criminal 
Frocedure,  which  is  no  longer  in  force ;  but  I 
think  it  cannot  be  denied  that,  if  the  reason- 
ing of  Sir  Barnes  Peacock  in  that  case  is 
carried  to  its  full  extent,  it  will  also  hold  good 
under  the  new  Code  of  Criminal  Procedure. 
It  is  also  pointed  out  that  Schedule  III. 
annexed  to  the  Procedure  Code  contains  the 
form  of  an  alternative  charge  under  Section 
193,  and  from  this  it  may  be  supposed  that 
the  intention  of  the  Legislature  was  to  make 
a  conviction  in  that  form  perfectly  good. 
As  at  present  advised,  I  think  this  is  not  so ; 
and  on  all  considerations  I  think  this  matter 
should  be  referred  to  a  Full  Bench  for  an 
amboritative  ruling. 

Mittery  J. — I  agree  in  the  order  of 
reference.  I  do  not  wish,  however,  to  express 
any  opinion  upon  the  point  in  question. 

Before  the  Full  Bench,  Mr,  Jacksony 
for  the  appellant,  contended  that,  under 
Section  452  of  the  new  Criminal  Procedure 
Code,  there  must  be  a  separate  charge  for  ever}- 
distinct  offence,  e.xcept  in  certain  cases.  Those 
cases,  so  far  as  they  are  relevant  to  the  inquiry 
in  the  present  case,  are  contained  in  Sec- 
tion 4  5  5,  which  gives  the  reasons  for  permitting 
a  breach  of  the  general  rule  in  Section  452, 
and  which  also  enacts  for  the  first  time  that 
there  may  be  an  alternative  charge.  The 
forms  given  in  Schedule  III.  of  the  Criminal 
Procedure  Code  are  simply  the  old  forms 
contained  in  the  old  Criminal  Procedure 
Code,  with  the  addition  of  an  example  of  an 
alternative  charge. 

Section  257  of  the  new  Criminal  Proce- 
dure Code  distinctly  enacts  that  it  is  the 
duty  of  the  Jury  to  decide  which  view  of 
the  facts  is  trae,  and  the  Illustration  {a) 
x>f  that  Section  shows  clearly  that,  for 
instance,  in  the  case  of  murder  or  culpable 
homicide,  in  which  an  alternative  charge 
might  be  framed  under  Section  455,  no  Jur\ 
woQld  be  permitted  to  givetn  an  alternative 
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iinding  that  he  committed   either   culpable 
homicide  or  -murder. 

Section  263,  para.  2,  of  the  nCw  Criminal 
Procedure  Code  says  that  "the  Jury  shall 
"  return  a  verdict  oni  all  the  charges  on 
"which  the  accused  is  tried."  This  shows 
clearly  that,  should  the  officer  drawing  ijp 
the  charges  choose  to  treat  them  as  distinct 
offences,  wjhich  h%  is  entitled  to  do  under 
Section  455,  instead  of  drawijEig  up  the  • 
charge  in  the  aliernaiive  under  that  Section, 
according  to  the  provisions  of  Section  263, 
Uie  Jury  would  be  bound  to  return  a  finding 
on  each  and  every  one  of  the  charges.  Thus 
it  is  that  the  l^egislalure,  in  this  case, 
distinctly  and  by  a  positive  enactment,  does  • 
away  with  the  right  of  Juries  to  return  an 
alternative  finding  on  two  distinct  charges 
which,  previous  to  the  framing  of  the  present 
Procedure  Code,  .the  High  Court,  by  a  Full 
Bench  ruling  reported  in  6  Weekly  Reporter, 
p.  65,  and  the  Madras  High  Court,  by  a 
Division  Bench  ruling  reported  in  4  Madras 
High  Court  Reports,  p.  5 1,  had  held  could  be 
done. 

If  an  alternative  charge  were  compulsory, 
there  might  be  some  force  in  the  argument 
that  the  Legislature,  in  making  an  alternative 
charge,  intended  that  an  alternative  finding 
should  follow ;  but  surely  the  Legislature 
could  not  have  intended  that  this  should  be 
the  case,  where  it  depended  solely  upon  the 
officer  drawing  up  the  charges  as  to  whether 
they  are  to  be  drawn  distinctly  in  separate 
charges  or  in  the  alternative. 

Again,  if  an  alternative  finding  be  good, 
a  man,  if  convicted,  might  be  tried  twice  for 
the  same  offence,  because  Section  460,  which 
provides  for  the  plea  of  previous  acquittal  or 
conviction,  would  be  no  bar,  since  it  simply 
enacts  that  no  man  shall  be  liable  to  be  tried 
a^in  on  the  same  facts  for  the  same  offence. 

I^t  us  now  consider  the  rulings  of  tl^e 
Madras  and  Calcutta  High  Courts,  and  see 
how  they  are  warranted  by  the  procedure  on 
which  they  are  based. 

Sir  Colley  Scotland  distinctly  says  that  he 
would  have  applied  the  sound  rule  established 
^by  the  case  of  the  King  v.  Harris  (5  Barn, 
and  Aid.  296),  had  the  Criminal  Procedure 
Code  required  the  same  precision  with  which 
the  Madras  High  Court  treats  Section  242 
of  the  old  Procedure  Code  as  incorporated 
and  forming  part  of  Sections  381  and  382. 

Section  242,  His  Lordship  says,  applies  to 
cases   in   which  two  or  more   offences   are 
committed,    and    that,    in    a   case    of   false 
evidence  with  an   alternative  finding,  ;there« 
could  not  have  Appeared  at  any  time  njore 
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than  a  single  offence.  His  Lordship  then 
proceeds  to  meei  this  argument  by  a  refer- 
ence to  the  whole  enactment,  whereas,  if  bis 
Lordship  had  only  referred  to  Sections  240  and 

241,  he  would  have  seen  that  aH  the  other 
cases  were  provided  for  by  these  Sections ; 
and  that  Section  242  referred  to  the  case 
where  only  one  offence  apneared  to  have  been 
commitfed,  and  to  that  oftence  alone. 

•  His  Lortlship  goes  on  further  to  say  that, 
because  charges  on  both  statements  were 
proper  under  Section  242,  it  follows  clearly 
t'  ^t  conviction  in  the  alternative  is  valid. 
lii->  Ix)rdship  cites  no  authority  for  this 
proposition,  which,  if  it  follows  as  a  matter 

*  of  course,  puts  an  end  to  all  argument  under 
ttie  new  Procedure  Code ;  tor,  under  this  Code, 
an  alternative  charge  is  expressly  permitted 
to  be  made. 

In  the  case  of  Que6n  v,  Mussamut 
^umeerun,  6  Weekly  Reporter,  p.  65,  the  Cal- 
cutta High  Court,  consisting  of  Sir  Barnes 
Peacock,  Mr.  Justice  Norman,  Mr.  Justice 
Kemp,  Mr.  Justice  Seton-Karr,  and  Mr. 
Justice  Campbell,  held  (Mr.  Justice  Norman 
and  Mr.  Justice  Campbell,  however,  dpubting) 
that  an  alternative  finding  was  good,  on  the 
ground  that,  quite  independently  of  Section 

242,  it  came  directly  within  the  letter  and  spirit 
of  Sections  3?i  and  382  of  the  old  Criminal 
Procedure  Code.  The  Court  seems  to  treat 
Clause  5  of  Section  382  as  if  it  stood  alone, 
and  formed  no  part  of  Sections  381  and  382, 
and  which  distinctly  e.xpress  the  cases  where 
an  alternative  charge  is  permiued.  The 
i'ourt  says  that  Clause  5  is  only  an  example. 
'I'hat  may  be  conceded.  But  if  the  words  are 
to  be  taken  literally  in  Clause  5  without  any 
reference  to  Section  381,  of  which  it  is  an 
example,  a  man  might  be  charged  with  rape 
in  the  first  head,  and  assaulting  a  public 
servant  in  the  execution  of  his  duty  in  fhc 
second  head  of  the  charge,  and  the  finding 
might  be  that  he  is  guilty  of  either  the  one 
or  the  other.  This  surely  could  not  have 
been  the  intention  of  the  legislature. 

Since,     however,     these    decisions,     Mr. 

Justice  Norman,  in  the  case  of  The  Queen  v. 
lati  Khowa,  12  Weekly  Reporter,  p.  31,  ha» 
emphatically  expressed  his  dissent  from  the 
Full  Bench  ruling,  and  Mr.  Justice  Markby, 
in  the  case  of  The  Queen  v,  Bedoo  Noshyo  and 
others,  in  12  Weekly  Reporter,  p.  13,  has  done 
the  same,  saying  that  the  words  of  the  old 
Section  381  seemed  too  clear  to  admit  of 
doubt. 

The  Advocate- General,  contra,  contended 
•-  that*the  charge  of  the  Ji^dge  in  the  alter- 
native was  correct,  and  that  the  finding  of 


the  Jury  also  was  valid.     In  the  present  case, 
the    prisoner    did    not    make    merely  t^ 
contradictory  statements,  bat  be  made  t«9 
contradictory  statements,  one  of  which  fae 
must  either  have  known,  or,  at  ail  evemii 
4>elieved,  to  have  been  false.    Under  die 
circumstances,    the    Judge    was    lig^  'm 
charging  the  Jury  in  the  following  terms:— 
"  Now,  you  must  clearly  understand  that  it 
'Ss  not  sufficient  that  the  accused  is  ^Knm 
''to    have   made   contradictory    statements* 
"  Such  contradictions  «iight  arise  from  faoky 
*'  memory  or  mistake,  or  some  other  innoceat 
'*  reason.     Before  you  can  find  bim  guihy* 
"  you  must  be  satisfied  that  he  made  one  or 
'*  other  of  the  statements,  knowing  that  such 
''statement    was    faUe,     and     deliberate 
"  intending  to  make  a  false  statement" 

It  was  said  by  Mr.  Jackson  that  bo 
evidence  was  adduced  at  the  trial  ta  prove 
that  either  of  the  statements  of  the  prisonfr 
was  false,  but  the  Jury  were  well  aware  of 
this  fact,  for,  in  the  first  paragraph  of  the 
Judge's  charge  to  the  Jury,  it  was  pointedly 
brought  to  their  knowledge;  and  the  Jury 
having  still  convicted  the  prisoner,  even  in 
the  absence  of  this  evidence,  proves  woA 
clearly  that  they  must  have  been  of  opinloa 
that  the  mere  fact  of  the  prisoner's  having 
made  two  statements  diametrically  contra- 
dictory to  one  another  in  relation  to  the  same 
matters  was  sufficient  in  their  minds  to  come 
'  to  the  conclusion  that  he  had  deliberately 
j  given  false  evidence.  Besides,  in  addition 
!  to  these  two  contradictory  statements,  there 
were  many  other  things  stated  by  the 
prisoner  which  go  to  show  that  he  volun> 
tarily,  and  with  full  intention,  gave  false 
evidence.  Under  these  circumstances,  the 
Jury  were  peifectly  justified  in  arriving 
at  the  conclusion  they  did,  and,  having  so 
arrived,  the  offence  committed  by  the 
prisoner,  w«.,  of  giving  false  evidence,  became 
directly  punishable  under  Section  193  of  the 
Indian  Penal  Code,  which  says  that, 
"  Whoever  intentionally  gives  false  evidence 
"  in  any  stage  of  a  judicial  proceeding,  or 
"  fabricates  false  evidence  for  the  purpose  of 
"  being  used  in  any  stage  of  a  judicial  pro- 
"ceeding,  shall  be  punished  with  imprison- 
"  ment  of  either  desciipiion  for  a  term  which 
"  may  extend  to  seven  years,"  &c. 

Now,  in  this  country,  in  a  charge  of 
perjury,  it  is  not  necessary  to  prove  that  the 
contradictions  of  the  prisoner  were  material ; 
nor  is  it  necessary  to  prove  which  parti- 
cular part  of  his  evidence  is  false.  For 
instance,  if  a  man  were  to  come  to  a  witness- 
box,  and  to  swear  deliberately  that  he  saw 
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%.  bribing  B  with  money  on  a  certain  day, 
Kj^d  he  were  to  come  again  the  next  day 
KO  the  witness-box,  and  to  sweat*  positively 
^sU  he  never  saw  A  bribing  B  with  money, 
ttmstt  man  would,  undoubtedly,  be  liable  to  be 
Manished,  under  the  193rd  Section  of  thS 
[vmdian  Penal  Code,  for  having  given  false 
e%ridence  on  one  of  the  two  occasions, 
although  it  could  not  be  proved  which 
Statement  of  his  was  false.  * 

Let  us  now  see  if,  indef>endently  of  the 
and  circumstant%s  of  the  present  case, 
htn  alternative  charge  would  be  considered 
valid  in  law,  when  a  man  has  made  in  a 
l^sdictal  proceeding  two  statements  contradict- 
ory of  one  another,  and  when  it  is  doubtful 
\rhich  of  the  two  statements  is  false. 

Under  Section  193  of  the  Indian  Penal 
Code  (which  Section  punishes  a  person  who 
lias  deliberately  given  false  evidence  in  a  judi- 
-icial  proceeding),  there  is  a  Schedule,  number- 
ed III.,  annexed  to  the  new  Criminal  Proce- 
dure Code,  which  contains  the  form  of  an  alter- 
aiattve  charge.     By  the  insertion  of  this  form 
into  the  Schedule,  it  clearly  shows  that,  in 
cases  like  the  present,  it  was  the  intention  of 
the  Legislature  to  make  a  conviction  in  this 
form  perfectly  good.     If  such  was  not  the 
-Intention  of  the  Legislature,  where  was  the 
object  of  inserting  this  form  at  all  into  the 
Schedule?   It   is  idle  to  suppose  that  the 
Legislature  had  no  motive  whatever  in  fram- 
ing this  form. 

Sir  Barnes  Peacock,  in  the  case  of  The 
Queen  v.  Mussamut  Zumeerun,  reported  in 
6  Weekly  Reporter,  p.  65,  said :  **  1  have  no 
"  doubt  that  there  may  be  an  alternative 
•'finding  as  well  in  a  case  in  which  the 
'*  evidence  proves  the  commission  of  one  of 
*•  two  offences  falling  within  the  same  Section 
•*  of  the  Penal  Code,  and  it  is  doubtful  which 
**of  such  offences  has  been  proved,  as  in 
**one  in  which  the  evidence  proves  the 
*'  commission  of  an  offence  falling  within  one 
"  of  two  Sections  of  the  Penal  Code,  and  it 
'*  is  doubtful  which  of  such  Sections  is 
applicable.  This  appears  to  me  quite  clear 
when  Section  381  of  the  Code  of  Criminal 
**  Procedure  is  read  together  with  Section  f 
"141,  and  Clause  5,  Section  382  of  that 
*'  Code." 

And  Sir  Colley  Scotland,  in  the  case  of  The 
Queen  v.  Ross,  6  Madras  High  Court  Reports 
344,  confirming  the  judgment  which  he  held 
in  the  case  of  The  Queen  v.  Palamy  Chetty, 
4  Madras  High  Court  Reports,  p.  51,  said: 
"A  good  conviction,  it  is  true,  may  take 
••place  on  proof  of  two  contradictory  staie- 
^'ments   without   confirmatory   evidence    as 


mi    e 

nnding 


«< 


«( 


"to  the  falsity  of  either,  when  both  are  on 
"oath,  and  made  the  subje^  of  separate 
"  charges ;  birt  that  is  because  tne  Code  of 
**  Criminal  Procedure  provides  for  a  convic- 
"tion  in  such  a  case  upon  an  alternative 
"  finding  as  to  the  truth  or  fafcsity  of  one  or 
"the  other  statement/' 

An  alternative  jharge  and  an  ahernative 
ding  are,  therefore,  valid  in  laV  under 
Section  193  of  the  Indian  Penal  €ode. 
The  judgments  of  the  Full  Bench  tvtre 
delivered  as  folloivs : — 
•  Morris,  J. — I  think  it  sufficient  to  say  upon, 
this  reference  that,  in  my  opinion,  the  convic- 
tion arrived  at  by  «he  Jury  upon  two  charges 
framed  in  the  alternative  form,  according  to 
the  model  given  in  Schedule  III.  of  the  Cri- 
minal Procedure  Code,  is  good  in  law.  It 
seems  to  me  that  the  two  statements  embodied 
in  each  charge,  Vhich  were  made  by  this 
prisoner,  must  be  taken  together,  and  that, 
when  so  taken  together,  they  comprehend  the 
specific  offence  of  inteniionally  giving  false 
evidence  in  a  stage  of  a  judicial  proceeding. 
It  is  possible  that"  each  of  the  statemente,  and 
not  one  of  them  merely,  was  in  itself  false, 
and  that,  taken  singly,  each  might  have 
afforded  good  ground  for  a  distinct  charge  of 
an  offence  under  Section  193  of  the  Penal 
Code  ;  but  this  course  was  not  toUowecl.  The 
simpler  course  allowed  by  the  law  was 
adopted  of  framing  a  charge  containing  two 
contradictory  statements  of  such  a  nature 
that  the  two,  ivhen  taken  in  combinationj 
disclosed  the  specific  offence  of  intentionally 
giving  false  evidence.  It  must  be  matter 
of  evidence  whether  the  contradictory  state- 
ments contained  in  the  charge  are  Mi^'  j<^  so 
irreconcilable  that  one  of  them  is  i^essarily 
false,  and  also  that  the  prisoner,  'in  making 
tijem  intentionally,  spoke  falsely  in  regard  to 
one  of  them.  This  it  is  the  province  of  the 
Jury  or  Court  to  determine,  and  in  the 
present  instance  the  Jury  had  no  difficulty 
in  arriving  at  such  a  determination.  It 
seems  clear  that  the  new  Code  of  Criminal 
Procedu-e  has  expressly  contemplated,  and, 
indeed,  provided  for,  this  result.  When  Sec- 
tion 412  provides  that  the  charge  may  be  in 
the  form  given  in  the  3rd  Schedule,  and 
when  the  3rd  Schedule  gives  an  alternaiive 
form  of  charge  in  these  words :  '*  That  you,  on 
'*or  about  (such  a  date  and  place),  in  the 
"  course  of  the  enquiry  into  (such  a  matter), 
"  and  before  (such  an  officer),  staled  in  evi- 
"  dence  (such  and  such  words),  and  that  you, 
"  on  or  about  (such  another  date  and  place), 
"in  the  course  iof  the  trial  of  (so  an^l  so),« 
"  before  (such  an  officer),  staled  in  evidence 
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'*  (such  and  such  other  words),  one  of  which 
*' statement|  jiou  either  knew  or  believed  to 
"  be  false,  or  did  not  believe  to  be  true,  and 
'*  thereby  committed  an  offence  punishable 
**  under   Section    193    of  the   Indian   Penal 
"  Code,"  I  cannot  but  hold  that,  if  those  state- 
ments are  radically  contradictory  one  of  the 
other,  so  that  the  contradiction  involves  o{ 
necessity  a  falsehood,  ana  it  be  proved  that 
the  deponrtit  uttered  them,  and  that  he,  by  so 
doing,  deliberately  intended  to  speak  falsely, 
the  substantive  offence  of  intentionally  giving 
false  evidence  in  a  stage  of  a  judicial  proceed- 
ing is  thereby  established,  and  no  need  exists 
to  determine  by  distinct  evidence  which  one 
of   the  two   statements   is   absolutely   false. 
No  doubt,   strictly  speaking,   this  form   of 
charge  is  not  an  alternative  charge  in  the 
sense  contemplated  by  Section  455,  Criminal 
Procedure  Code.     This  is*not  a  case  where 
two  or  more  offences  are  disclosed  by  the  single 
act  or  set  of  acts  committed,  or  rather  alleged 
to  have  been  committed,  by  the  accused,  and 
it  is  doutitful  what  particular  offence  in  law 
can  be  found  on  the  facts  proved  ;  but  the 
alternative  consists  in  this,  that  of  two  state- 
ments made  by  the  accused,  one  or  other  of 
them,  it  does  not  matter  which,  inasmuch  as 
the  two   involve  an  absolute  contradiction, 
must  be  of  such  a  nature  that  the  person 
making  it  either  knew  or  believed  it  to  be 
false,  or  did  not  believe  it  to  be  true.     It  is, 
as    already    said,    opressly    to    meet    this 
particular  kind  of  oifence  that  Schedule  III. 
contains    a   specific    form    described    as    a 
form  for  "  alternative  charges  on  Section  193  " 
of    the    Indian    Penal    Code.     If    it    were 
intended  that  the  Jury  or  Court  should  find 
which  ot  the  two  statements  set  out  in  the 
charge  was  false,  not  only  would  this  form 
be  cumbrous  and  unmeaning  as  an  alternative 
form,  but  the  force  of  the  two  contradictory 
statements  in  combination  would  be  entirely 
lost,  so  as  to  enable  such  Jury  or  Court  co 
determine  that  the  accused  knew  or  believed 
one  of  the  statements  to  be  false,  or  did  not 
believe  it  to   be  true,  and   that  he  thereby 
committed  an  offence  under  Section  193  of 
the  Indian  Penal  Code.  < 

Birchy    J, — I    concur   with    Mr.    Justice 
Morris. 

Aimlie,  J, — I  am  also  of  opinion  that  the 
conviction  on  a  charge  framed  in  the  form 
given  in  the  3rd  Schedule  of  Act  X.  of  1872 
is  good,  although  it  may  not  declare  which  of 
the  two  statements  set  out  in  the  charge  is 
false.  By  Section  442  of  the  Act,  a  charge 
^  in  that  particular  form  is  .declared  to  be  a 
good   and 


charge  to  try  a  man  00,  it  appears  to  me  l» 
follow,  of  necessity,  that  it  most  be  a  good.! 
charge  to*  convict  him  on;  and  tbeie  ii^ 
nothing  in  Section  461  which  requires  tfaH' 
the  circumstances  which  constitute  the  offenor 
Ihould  be  set  out  io  the  conviction. 

It  appears  to  me  that  this  is  not  a  case 
which  comes  under  the  second  part  of  the 
Section,  which  refers  to  offences  punishaUe 
uftder  different  Sections,  or  parts  of  a  Section, 
of  the  Penal  Cdde,  but  that  it  falb  mnAs 
the  first  part  of  SectiAi  461.  If  the  Court 
comes  to  the  conclusion  that  the  accused 
person  must,  of  necessity,  have  giTen  fate 
evidence,  it  is  sufficient,  under  the  first  part 
of  Section  461,  to  state  in  the  conviction  that 
he  has  given  false  evidence,  and  is,  therefoce; 
punishable  under  Section  193  of  the  Pedal 
Code. 

Markhy,  J, — I  am  of  opinion  that  a  con- 
viction in  the  form  in  which  this  prisoner 
has  been  convicted  upon  a  charge  in  the  same 
form  is  good  In  law. 

It  appears  to  me  that  this  is  a  case  U> 
which  the  second  Clause  of  Section  461  has 
no  application.  The  offence  of  which  the 
prisoner  has  been  convicted  is  giving  false 
evidence,  and  the  Section  of  the  Penal  Code 
under  which  he  has  been  convicted  is  Sectioo 
193.  There  \%  no  necessity,  therefore,  for 
resorting  to  the  alternative  given  ip  the 
second  Clause  of  Section  461,  and  it  need 
not  be  further  considered. 

Nor  does  it  appear  to  roe  that  Section  455 
has  any  application  either.  There  was  not 
in  this  case  *'  a  single  act  or  set  of  acts  of 
such  a  nature  that  it  was  doubtful  which  of 
several  offences  the  facts  which  could  be 
proved  would  constitute."  The  facts  which 
could  be  proved,  even  if  they  are  to  be 
treated  as  a  single  set  of  acts,  could  only 
constitute  the  offence  of  giving  false  evi- 
dence under  Section  193,  and  no  other. 

The  only  question  which  it  appears  tome 
that  we  have  to  consider  in  this  case  is, 
whether  a  charge  in  this  form  is  sufficient 
If  it  is  sufficient,  then  it  appears  to  me  to 
follow,  as  a  matter  of  coarse,  that  a  coavic- 
tion  which  follows  the  words  of  the  cbar]^ 
must  be  good  also.  And  whatever  might 
otherwise  be  my  opfnion  in  the  matter,  1 
think  we  are  precluded  from  saying  that  this 
is  not  a  good  charge,  seeing,  that  it  is  id  the 
very  form  given  by  the  3rd  Schedule,  and 
the  Act  provides  (Section  442)  that  the 
charge  may  be  in  the  form  therein  given. 

It  is  said  that  the  Legislature  will  thos,  bj 
the  form   in    which  they   have  draw^n  ihe 


valid   charge.     If   it  is   a   good  |  charge,  have  altered  the  deiinitton  of  tic 
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offence    of  giving  false  evidence  as  given 
imder  the  Penal  Code,  which  was  not  their 
i&teiition.     I  am  -not  sure  that  this  is  the 
effect  of  what  has  been  done.     But  even  if  it  is 
90»  the  Legislature  must,  I  think,  be  taken  to 
have  been  aware,  when  they  laid  down  thest 
forms  authoritatively,  that  the  form  in  which 
«  charg-e   is  laid  does  aifect  materially  the 
evidence  which  is  necessary  to  support  it ; 
iOid  that,  by  changing  the  evidence,  whichT  is 
iKcessary   to   support  a  conviction    for  an 
offence,  the  nature  of  the  offence  itself  may 
sometimes  be  changed.     I  think  there  could 
not  be  here  any  accidental  omission  or  over- 
sight.    This  form  of  charge  must  have  been 
given    to    meet   this   very    case.     I    think, 
therefore,  I  am  bound  to  consider  this  to  be 
a  good  charge,  and  to  apply  to  it  the  usual 
rule  which  I  understand  to  be  this  :  that  a 
cfaajpe  19  proved  when  all  the  material  aver- 
ments in  it  are  proved.     Here  the  finding  is 
that  all  the  averments  are  true,  and  a  convic- 
tion in  these  terms  is  certainly  a  good  convic- 
tion, though  I  should  have  thought  it  equally 
good  if  it  had  merely  been  that  the  prisoner 
was  gnilty  of  giving  false  evidence,  as  that 
woald  have  been  equivalent  to  a  finding  that 
the  charge,  as  laid,  was  proved. 

Phear^  J, — The  matter  before  us  entirely 
depends  upon  the  right  construction  to  be 
placed  upon  certain  portions  of  the  existing 
Criminal  Procedure  Code;* and  if,  in  consi- 
dering the  question  which  has  been  put  to  us 
ia  this  reference,  we  were  restricted  from 
travelling  beyond  the  limits  of  the  actual 
text  of  that  Code,  I  think  I  should  be  led, 
without  difficulty,  to  the  opinion  that  the 
verdict  of  riie  Jury  ought  not  merely  to  find 
that  the  one  or  the  other  branch  of  the  alter- 
native charge  made  against  the  prisoner  in 
the  present  case  is  true,  but  ought  to  specify 
which  of  the  two  branches  is  true. 

The  charge  is  a  statement,  express  and 
implied  (Sections  439,  440),  of  the  facts  which 
the  prosecution  undertakes  to  establish  by 
evidence  against  the  accused,  and  several 
Sections  of  the  Code  are  directed  to  enacting 
that  it  shall  generally  be  precise,  single,  and 
unambiguous.  • 

The  prosecution  may  (with  certain  limi- 
tation), at  one  and  th^  same  trial,  offer  to  the 
Jury  several  views  of  the  facts,  either  of  one, 
so  to  speak,  criminal  occurrence,  or  of 
several  criminal  occurrences,  according  to 
which  views  the  prisoner's  conduct  in  each 
occurrence  apiounts  to  the  commission  of  a 
corresponding  offence  (Sections  452,  453, 
454>  455).  If  these  are  several  views  of  the 
^amt  occurrence,  then  the  offence  varies  with 


the  Section,  or  part  of  a  Section,  within  which 
the  particular  view  brings  i^'  if  they  are 
views  of  several  occurrences,  thet  the  corre- 
sponding offences  may  fall  within  the  same 
Section.  And  it  is  important,  in  reference  to  a 
Full  Bench  decision,  which  will  be  presently 
mentioned,  to  bear  this  distinction  in  mind. 

These  several  views  of  the  facts  should 
generally  be  exhibited  in  a  succ6ssion  of 
distinct  charges  (Section  454),  ibut  (in  the  * 
case,  at  any  rate,  of  their  being  only  alterna- 
tive statements  of  one  criminal  occurrence) 
they  may  be  put  in  the  shape  of  an  alterna- 
tive charge  (Section  455  explained  by  the 
illustration).         • 

And  whether  alternative  views  of  the  facts  • 
of  one  criminal  occurrence  are  exhibited  in 
a  series  of  charges,  or  in  one  alternative 
charge,  if  the  Court  is  doubtful  which  is 
established  by  th^  evidence,  it  must  expressly 
say  so,  and  in  that  event  will  pass  judgment 
in  the  alternative  according  to  Section  72 
of  the  Penal  Code  (para.  2,  Section  461). 
In  all  other  cases,  it  would  seem,  at  least 
!nferentially,.the  Court  must  pass  judgment 
separately  on  the  view  of  facts  involved  in 
each  charge. 

The  duty  of  the  Jury  as  a  part  of  the 
Court  is  also,  plainly,  to  decide  which  of  the 
several  views  of  facts  presented  to  it  for 
consideration  by  the  prosecution  is  true 
(Section  257);  and  to  say  specifically  as  to 
the  view  of  facts  exhibited  in  each  charge 
whether  it  is  true  or  not  (Section  263). 
There  is  no  relief  from  this  obligation  to 
come  to  an  express  finding  with  regard  to 
each  alleged  view  or  set  of  facts,  except 
that  which  is,  by  implication,  given  in  para.  2, 
Section  461,  just  referred  to,  andlhat  para- 
graph applies,  as  it  seems  to  me,  only  to 
^ases  where  the  several  sets  of  facts  are  the 
alternative  representations  of  one  criminal 
occurrence. 

But  the  alternative  views  of  fact  stated  in 
the  charge  which  is  now  under  our  considera- 
tion are  not  alternative  views  of  one  criminal 
occurrence;  they  represent  two  entirely 
distinct  criminal  occurrences;  the  one  being 
to  the  effect  that  the  accused,  on  the  23rd 
January  1873,  at  Alipore,  in  the  course  of  a 
trial  of  two  persons,  on  a  charge  of  cheating, 
before  Moulvie  Abdool  Luteef,  stated  in 
evidence,  &c.,  which  statement  he,  at  the 
time  of  making  it,  knew  to  be  false,  <S:c. ;  the 
other,  that  the  accused,  on  the  13th  February 
1873,  ^^  ^^  course  of  the  trial  of  these  same 
two  persons,  together  with  a  third  person  on 
the  same  charge,  before  the  same  Ma^istrattf, 
stated  in  evidence,  <&c.,  which  statement,  &c. 
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And  therefore,  if  the  scope  and  spirit  of 
Sections  455^  and  461,  para.  2,  are  that 
which  I  ha^e  above  described,  this  case  does 
not  fall  within  either  of  them.  In  other 
words,  there  does  not  appear  10  be  in  the 
ttxt  of  the  Criminal  Procedure  Code  any 
warrant  for  an  alternative  charge  of  this 
kind,  or  for  an  alternative  finding  of  these 
two  substantively  different  states  (or  viewsj 
of  fact,  wl^iher  exhibited  in  an  alternative 
charge,  or  in  two  separate  charges.  Conse- 
quently, if  the  text  alone  of  the  Code  were 
consulted,  it  would  not,  as  I  understand  it) 
support  the  conviction  which  is  before  us. 

And  this  is  not  a  mattei^of  mere  technical 
regularity ;  it  very  closely  touches  upon  the 
right  and  satisfactory  administration  of 
justice.  Obviously,  it  mip^ht  be  of  the 
greatest  possible  moment  to  the  persons  who 
were  being  tried  before  the  Magistrate  on 
the  23rd  January  and  13th  February,  that 
it  should  be  distinctly  established,  in  the  case 
now  before  us,  which  of  the  two  statements 
alleged  to  have  been  made  by  the  present 
accused  on  those  two  days  respectively  was 
false.  And,  therefore,  a  procedure  which 
would  enable  the  prosecution  in  the  present 
ca<«e  to  procure  a  conviction  of  il^  accused 
in  the  aiternat  ve,  without  troubhog  itself 
to  go  the  length  of  establishing  the  false- 
hood of  the  One  statement  or  the  oiher,  might 
work  a  serious  grievance  to  those  persons. 
Again,  the  present  accused  person  himself, 
by  an  alternative  conviciion,  is  deprived  of 
the  advantage  which  he  ought  to  have,  in 
the  event  of  a  m  uerial  witness  to  the  falsity 
of  one  of  the  statements  bein^  convicted 
of  perjury. 

If,  als6,  the  prosecution  i*  not  under  a 
legal  obligation  to  establish  the  falsity  of 
either  statement,  then  it  is  plain  that  it 
may  launch  its  case  upon  the  bare  evidence 
that  the  two  alleged  statements  were  re- 
spectively made,  and  then  leave  the  prisoner 
to  satisfy  the  Court  as  best  he  can  that 
neither  of  them  was  false.  This  is  the 
course  which  is  most  usually  taken,  and  I 
do  not  hesitate  to  say  that  it  is  generally 
most  unfair.  The  contradiction  between  the 
two  statements  is  seldom  absolute,  though 
there  is  commonly  enough  opposition  in 
them  to  lead  a  not  over  scrutinizing  Jury  to 
presume  it;  and,  the  contradiction  being 
arrived  at,  the  falsity  again  is  presumed  in 
spite  of  anything  which  the  prisoner  may 
say  in  the  dock.  Convictions  of  this  charac- 
ter arc  most  unsatisfactory,  and  do  very  little 
ao  meet  any  real  mischief.  ,Yet  the  tempta- 
tion to  the  public  prosecutor  to  seek  them  is  so 


I  great  that,  in  this  country,  perjury  is  hanfif^ 
ever  attacked  in  any  other  way.     Deliberaic 
perjury  pvsisted  in  is  not  often  the  siri^ed 
of  prosecution  in  the  Mofussil  Courts. 

Several  other  considerations  of  {MiblK- 
tm(>ortance  might  be  brought  forward;  bit 
it  seems  to  be  sufficiently  plain  without  moie 
that  perjury  is  the  one  offence  of  all  otheiti 
in  the  Penal  Code  which  calls  for  preciaoal 
and  unambiguousness  of  statement  in  tlK; 
\  charge  and  in  th«  judicial  finding. 

Thus,  it  appears  to  ^e  that  the  constmc- 
tion  of  the  text  of  the  Criminal  Procedure 
Code,  taken  by  itself,  which  I  have  arrived 
at,  accords  with  the  expediency  of  the  matter; 
1  and  that  thereby  its  reasonableness  is  m 
some  degree  supported.  However,  when  vc 
I  pass  on  from  the  text  of  the  Criminal  Pro- 
I  cedure  Code  to  the  forms  of  charges  in 
j  Schedule  No.  III.  appended  to  the  Code, 
which  are  prescribed  for  adoption  by  Sec- 
tion 442,  we  find  the  last  of  them  rons  as 
follows  : — 

'*  That  you,  on  or  about  the  day  of  , 

'*  at  ,  in   the   course  of  tbe 

**  inquiry  into  ,  before  , 

**  stated  in  evidence  that  \ 

i  "  and  that  you,  on  or  about  the  , 

**  day  of  ,  at  , 

"  in  the  course  of  the  trial  of  , 

"  before  ,  stated  in  evidcnct 

I  *'  that  ,  one  of  which  state- 

I  "  ments  you  either  knew  or  believed  to  be 

j  **  false,  or  did  not  believe  to  be  true,  and 

I  '*  thereby,"  &c. 

Now,  inasmuch  as  an  ahcrnative  charge  is 
i  only  referable  to  Section  455,  the  fact  that  the 
I  Legislature  has  authorized  this  form  seems  to 
I  show  that  Section  455  was  intended  to  extend, 
as  it  well  may,  beyond  its  illustration,  that  is 
I  to  say,  to  the  alternative  allegation  of  differ- 
ent occurrences,  at  any  rate,  in  the  particular 
case  which  is  covered  by  this  form.    And 
it  has  been  argued  from  the  form  itself  that 
the  finding  of  the  Jury  and  the  judgment  of 
the  Court  mav,  when   such   an  alternative 
charge  as  this  is  preferred,  be  in  the  altenia- 
i  tive.     But  Section   461,   para,    a,  certainly 
l^does  not  here  apply,  and  it  is  difficult  to  see 
how  the  distinct  provisions  of  Section  257 
can  be  escaped.  • 

I  The  Full  Bench  ruling,  which  is  reported 
I  in  6  W.  R.,  Cr.,  65,  decided  that,  under 
the  late  Criminal  Procedure  Code,  there 
might  be  an  alternative  finding  as  well  in  a 
case  in  which  thei  evidence  proves  the  com- 
mission of  one  of  two  offences  falling  within 
the  same  Section  of  the  Penal  Code,  and  it  is 
doubtful  which  of  such  offences  has  been 
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Inioved,   as  in  one  in  which   the*  evidence 
gpioves  the  commission  of  an  offence  falling 
{Ifriibin  one  of  two  Sections  of  the  Renal  Code, 
rpnd  it  is  doubtful  which  of  two  Sections  is 
^pl|ipl]cable.     This  ruling,  if  it  could  be  ado])t- 
j|||i  now,  would,  therefore,  support  the  finding 
!  Mkk  the  present  case.     The  reasoning,  however, 
ijbjr  which  it  was  arrived  at,  depended  upon 
I  f^feo  Sections  of  the  old  Code,  which  are  not 
I  jtoresent  in  the  new  Code.     The  first  of  th«se 
j  Sections  was  Section  242,  yhich,  so  far  as  it 
I  Je  now  necessary  to  qui>te  it,  ran'thus  :  ''  When 
;  ^*  it  appears  to  the  Magistrate  that  the  facts 
'  -^  which  can  be  established  in  evidence  show 
;   **ihe  commission,  of  one  of  two  or  more 
:    ''offences  falling  within  the  same  Section  of 
I    *Uhe  said  Code,  but  it  is  doubtful  which  of 
I   *?8uch  offences  will  be  proved,  the  charge 
I    ^  shall  contain  two  or  more  heads  charging 
I    •*  each  of  such  offence?."     This  was  held  to 
justify  the  framing  a  charge  containing  two 
beads,   apparently  similar  in  substance  to 
that  which  is  under  our  consideration.     And 
although  this  Section  242  of  the  old  Code 
u  not  repeated  in  the  new  Code,  its  substi- 
tute being  the  present  Section  455,  yet,  so 
far    as   concerns  the  case  before   us,   the 
double-headed  charge  may  be  said  to  be  justi- 
fied by  the  last  form  of  Schedule  III.    Thus, 
we  are,  under  the  existing  Code  as  well  as 
under  the  old,   carried  over  the  first   step 
towards  the   Full  Bench  conclusion.     And 
the  double-headed  charge  of  two  offences 
having  been  in  this  way  arrived  at,  the  Full 
Bench  made  its  second  step  upon  the  fooling 
of  Section  38 2, Clause  5,  which  authorized  the 
Jury  to  find  in  the  alternative  upon  a  double- 
beaded  charge.     But  there  is  no  equivalent 
to  this  in  the  present  Code.     The  Jury  are 
now  bound  to  find  which  view  of  the  facts 
is  true  (Section  257),  subject  only,  as  before 
mentioned,  to  such  qualification  as  is  to  be 
found    in    Section    461,    para.     2,     which 
appears  to  be  purposely  so  framed   as  to 
exclude  an  alternative  finding  of  two  offences 
falling  under  the  same  undivided  Section  of 
the  Penal  Code.     It  is  carefully  worded,  so 
as  to  cover  the  cases  belonging  to  the  first 
part  of  the  old  Section  242,  but  omits  thos^ 
of  the  second  part,  among  which  the  Full 
Bench  case  and  the  firesent  case  come. 

It  was  thrown  out  during  the  argument 
in  this  case  that  the  "  view  of  the  facts," 
with  regard  to  which  the  Jury  are,  by  Section 
257,  called  upon  to  decide  whether  it  is  true 
or  not,  is,  in  a  double-headed  charge,  the  (so 
to  speak)  entire  alternative  view  expressed 
in  the  charge.  But  this  does  not  accord 
with  the  natural  meaning  of  the  words.     An 
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alternative  charge  of  the  kind,  for  which  this 
construction  of  the  sentence  is  especially 
wanted,  puts  forward  Izvo  vi^s  of  the 
facts  which  are  inconsistent  with  each  other, 
and  which  might,  if  the  prosecution  had  so 
chosen,  been  made  the  subject  of  a  separate 
charge ;  either  the  accused  told  the  truth  on 
the  first  occasion  and  falsehood  on  the  second, 
T)r  vice  versd.  If  has  been  said  Hhat  the 
prosecution,  by  alleging  in  the  charge  that  • 
the  accused  stated  this  on  the  first  occasion, 
and  stated  that  on  the  second,  and  that  one 
o.f.  these  two  statements  was  false,  presents 
but  one  view  of  the  facts  to  the  Jury;  but 
it  appears  to  me  {^lain  that  this  is  not  correct. 
The  true  effect  of  the  charge  is  to  put  • 
forward  in  a  concise  form  at  least  two  per- 
fectly distinct  views  of  facts,  always  inconsist- 
ent with'  each  other,  in  those  cases  for 
which  the  ambiguous  conviction  is  most 
zealously  demanded,  namely,  in  those  cases 
where  it  is  assumed  to  be  patent  on  the  face 
of  the  two  statements  that,  if  either  one  of 
them  is  true,  the  other  must  be  false.  And 
the  very  reason  for  thus  putting  forward  two 
views  is,  that  the  prosecution  cannot  venture 
to  assert  which  view  is  true.  When,  then, 
the  Legislatcu-e  says  that  it  is  the  duty  of 
the  Jury  to  decide  which  view  of  the  facts 
is  true,  it  can  hardly  mean  thSlt,  in  the  event 
of  two  inconsistent  views  being  in  this  way 
simultaneously  offered  to  the  Jury,  with  the 
implied  admission  on  the  part  of  the  prose- 
cution that  it  cannot  say  which  is  true,  it  is 
enough  if  the  Jury  finds  that  either  the  one 
or  the  other  is  true.  Moreover,  if  the  author- 
ization of  a  double-headed  or  alternative 
charge,  by  the  force  of  implication  alone, 
authorized  a  general  finding  on  th€  evidence 
that  such  a  charge  was  made  out  in  one  or 
other  of  its  branches,  then  it  is  difficult  to 
^e  why  the  express  provisions  of  Section 
461,  para.  2,  were  enacted  in  reference 
to  one  class  only  of  double-headed  or  multi- 
form-headed charges ;  for  they  could  hardly 
have  been  intended  merely  to  introduce 
Section  72  of  the  Penal  Code  into  the  Civil 
Procedure  Code.  Plainly,  by  the  spirit  of 
Section  455,  if  not  by  its  words,  charges 
which  might,  under  its  provisions,  be  put  in 
the  alternative,  but  which  are  nevertheless 
left  to  stand  separately,  may  be  dealt  with 
by  the  Court  as  if  they  had  been  presented 
in  the  alternative ;  and  if  it  is  a  consequence 
of  an  alternative  charge,  that  the  Court  is 
relieved  from  the  obligation  to  find  which 
head  of  it  is  true,  then  it  seems  to  follow 
that  Section  461,  paragraph  2,  is  partkil  an4 
superfluous. 
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At  first,  I  was  disposed  to  think  that  the 
Legislature,  by  introducing  into  Schedule 
III.  the  aldbrnative  form  applicable  to  the 
present  case,  indirectly,  if  not  expressly, 
intimated  its  acceptance  of  the  Full  Bench 
ruling  reported  in  6  W.  R.,  Cr.,  65,  and 
virtually  incorporated  the  law  enunciated 
by  it  in  the  new  Act ;  and  this  would  probably 
have  be«n  so,  if  the  new*  Act  did  not  sub-« 

•  stantially  di^er  from  the  old  Act  in  the  parti- 
culars which  furnished  the  foundation  for 
the  Full  Bench  decision.  But  I  have  already 
pointed  out  that  these  particulars  are  absent 
from  the  new  Act.  The  reasoning  by  which 
the  late  Chief  Justice  arrived  at  the  con- 

•  elusion  in  that  case  could  not  be  supported 
upon  the  basis  of  the  present  Act.  It 
appearing,  then,  that  the  Legislature,  when 
passing  the  new  Act,  entirely  renloved  the 
foundation  on  which  the  ruling  of  the  Full 
Bench  was  placed,  we  cannot  safely  infer 
from  the  introduction  of  the  alternative  form 
of  charge  alone,  which  answered  at  most  to 
the  first  part  only  of  that  ruling,  that  the 
entire  ruling  was  intended  to  be  enacted. 

On  the  whole,  then,  though,  I  admit,  not 
without  great  hesitation,  I  have  reached  the 
opinion  that,  under  the  existing  Criminal 
Procedure  Code,  while,  no  doubt,  an  accused 
person  may  bef  lawfully  tried  upon  an  alter- 
native or  double-headed  charge,  such  as  that 
which  is  brought  before  us  in  this  reference, 
still  the  Court  or  Jury  must,  for  a  conviction, 
find  specifically  which  branch  of  the  alterna- 
tive or  head  of  charge  is  true. 

yackson,  J, — Having  given  to  the  very 
important  question  raised  in  this  case  the 
best  consideration  in  my  power,  I  come  to 
the  concAsion,  to  which  I  first  inclined,  that 
the  fmding  and  conviction  are  insufficient. 

No  one  can  feel  a  stronger  respect  than  J 
do  for  the  opinion  of  Sir  Barnes  Peacock 
in  such  a  matter  as  this,  and  no  one  can  be 
more  averse  to  disturbing  settled  rules  of 
law,  but  I  feel  it,  for  reasons  which  I  shall 
state  in  the  sequel,  to  be  a  duty  still  more 
imperative  than  that  of  respecting  decisions, 
to  express  my  dissent  frdm  a  ruling  which, 
I  think,  in  effect  adds  to  the  Penal  Code 
an  offence  not  defined  by  the  Legislature. 

It  seems  to  me  that  neither  Section  242  of 
the  repealed  Code,  nor  Section  455  of  the 
present  Code  of  Criminal  Procedure  (apart 
from  the  form  in  Schedule  III.,  to  which  I 
shall  presently  advert),  warranted  the  exhibi- 
tion of  a  charge  like  that  before  us,  and  my 
persuasion  is  yet  stronger  that  nothing,  at  all 
events  in  the  existing  Cod^,  which  is  the 
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material  'question,    justifies    a   finding  and 
conviction  in  such  terms. 

It  is  not  requisite  now  that  I  should  ghf, 
at  any  length  my  reasons  for  dissenting  froil^ 
the  Full  Bench  decision  which  is  basei 
Vpon  repealed  enactments,  but  I  m^ 
say  that,  while  I  admit  the  latter  clause 
of  the  old  Section  242  to  embrace  chargei 
of  false  evidence  based  upon  statemeots, 
giyen  at  different  times,  contradictory  of  eadij 
other,  I  conceive  the  Legislature  to  have  hal 
in  view  in  framing  tl^t  Section  the  uocer* 
tainty  as  to  which  of  the  offences  would  h\ 
proved,  and  therefore  to  have  contemplated! 
the  necessity  of  proving  one  or  other; 
statement  to  be  false,  and  therefore  to  amooat  \ 
to  an  offence ;  and  that  it  did  not  sanction  ^ 
the  mere  entangling  of  the  accused  hi  a  i 
logical  snare  from  which,  as  a  matter  o(  | 
reason,  he  could  not  escape.  As  far,  moreover, 
as  the  words  of  the  Code  went,  the  charges . 
would  have,  it  seems  to  me«  to  be  exhibited 
seriatim,  and  not  alternatively. 

But  I  find  no  provision  in  the  Code  of 
1872  replacing  the  latter  portion  of  Section 
242.     On  the  other  hand,  the  Legislature, 
seeing,  it  may  be,  the  dangerous  ambigruty 
of  that  Clause,  has  recast  the  whole  Section, 
and,  dropping  the  last  Clause  entirely,  his 
put  the  other  into  new  words,  which  seem  to 
admit  of  no  misinterpretation ;  for  while  the  i 
charge,  alternative  as  to  fact,  but  identical 
as  to  offence,  is  excluded,  the  many-headed 
charge,  arising  when  several  distinct  offences 
are  comprised  in  one  Section  (as  in  Sectioo 
382,  Indian  Penal  Code),  is  preserved  in  the 
Schedule.     Section  452  provides  '-that  there 
must  be  a  separate  charge  for  every  distinct 
offence  of  which  any  person  is  accused,  and 
every  such  charge  must  be  tried  separately, 
except  in  the  cases  hereinafter  excepted."  The 
only  exceptions  to  this  rule  are  contained  in 
Sections  453  and  454,  and  I  do  not  find  that 
the  present  case  falls  within  either  of  them.* 
Further,    Section    440    declares    that   "the 
charge    shall    contain    such    particulars  aa 
to  the  time  and  place  of  the  alleged  offence, 
and  the  person  against  whom  it  was  commit- 
ted, as  are  reasonably  sufficient  to  give  notice 
to  the  accused   person  of  the   matter  mith 
which  he  is  charged."   ^And  Section  441  goes 
on    to    declare    that,    '*when    the    nature 
of  the  case  is  such  that  the  particulars  men- 
tioned in  Sections  439  and  440  do  not  give 
sufficient  notice  to  the  accused  person  of  the 
matter  with  which  he  is  charged,  the  charge 
shall  also  contaiit   such   particulars  of  the 
manner  in  which  tl^e  offence  was  committed 
as  will  bo  sufficient  for  that  purpose." 
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One  of  the  iHustrations  to  this  Section 
')  IS  to  this  effect:  A  is  accused  of  giving 
Ise  evidence  at  a  given  time  and  placfe. 
e  charge  must  set  out  that  portion  of  the 
idence  given  by  A  which  is  alleged  to  be 
There  is  nothing  in  the  text  of  th# 
iminal  Procedure  Code  which  qualifies 
llliese  clear  provisions  in  the  case  of  perjury. 
i  Giving  false  evidence  in  a  stage  of  a  judi- 
cal proceeding,  by  stating  falsely  before  tRe 
lilagistrate^  Ac,  &c.,  is  a  distinct  offence. 

Giving  false  evideri^e  in  a  stage  of  a  judi- 
cal proceeding,  by  stating  falsely  before  the 
"art  of  Session,  is  also  a  distinct  offence. 
buld  it  be  a  compliance  with  the  Sections 
have  quoted  to  put  these  distinct  offences 
ito  one  charge,  and  to  allege  that  A  had 
(iither  given  false  evidence  at  a  certain  time 
Alkd  place  against  X  by  saying  so  and  so, 
M*  given  false  evidence  at  a  certain  other 
Hme  and  place  against  the  Queen,  by  saying 
,  something  else  ? 

1  think  it  would  not.  But  we  are  told 
Aat  a  charge,  if  not  in  accordance  with  these 
Sections,  is  expressly  authorized  by  the  3rd 
{Schedule,  which,  no  doubt,  may  be  read  as 
part  of  Section  442,  having  been  removed 
to  the  end  of  the  Act  merely  for  the  sake  of 
convenience  to  avoid  interruption  of  the 
tense.  The  Section  says :  **  The  charge  may 
be  in  the  form  given  in  the  3rd  Schedule 
to  this  Act,  or  to  the  like  effect ;"  and,  where 
a  form  so  given  seems  to  be  directly  at 
variance  with  precise  ruJes  contained  in  the 
Code  itself,  I  prefer  to  stand  by  the  rules. 

But  the  composition  of  the  Schedule,  and, 
in  particular,  the  place  allotted  to  this  very 
iorm  of  charge,  with  the  wording  of  it, 
appears  to  me  to  indicate  that  it  has  suffered 
from  one  of  the  inadvertencies  almost 
unavoidable  in  the  preparation  of  so  long  and 
intricate  an  Act,  The  3rd  Schedule  is  divid- 
ed into  two  parts ; — 

I.  Charges  with  one  head. 

II.  Charges  with  two  or  more  heads. 
On  the  first  I  need  not  observe. 

The  second  is  framed  to  answer  the  pur- 
poses of  Section  455  in  the  same  way  that 
Section  ;J43  of  the  repealed  Code  was  sub- 
servient  to  Section  242. 

But,  while  those  fwo  Sections  used  in 
common  the  expression  "  heads  of  charge,"  it 
is  disused  in  Section  455  ("in  the  alterna- 
tive" being  employed  instead),  and  appears 
only  in  the  Schedule,  where,  on  the  other 
hand,  the  term  **  alternative*  does  not  appear, 
except  to  denote  the  peculiar  form  under 
Section  193,  Indian  Penal  Code,  which,  how- 
ever, is  a  matter  quite  different  from 
Vol.  :5XJ. 


what  is  spoken  of  as  alternative  in  Section 

455.      -  •  -. 

And,  curiously  enough,  the  Schedule  gives 

no  form  of  charge  upon  the  most  obvious 

and  usual  alternative  case,  viz.,  that  of  doubt 

between    the  offence    of  theft  and    that  of 

criminal  breach  of  trust. 

On  the  other  hyid,  a  variety  of  charges 
with  more  than  one  head  are  silpplied, 
which  have  been  rendered  useless  by  Sec-  * 
tions  456  and  457.  For  instance,  why  need  a 
Magistrate  now  draw  up  several  heads  of 
<?harge  against  an  accused  for  murder,  cul- 
pable homicide,  grievous  hurt,  and  so  forth, 
when,  upon  a  chafge  of  a  murder  or  of  cul- 
pable homicide,  a  conviction  for  any  offence  • 
of  the  same  nature,  but  inferior  in  degree, 
may  follow  ? 

The  form  called  "alternative  charges  in 
Section  193"  conSes  also  into  this  division, 
though  it  is  not  a  charge  with  several  heads 
at  all,  but  something  entirely  distinct,  and, 
as  I  think,  not  warranted  by  any  Section  of 
the  Code  at  all. 

I  pause  here  to  remark  that  the  old  Code 
provided  forms  of  conviction.  The  present 
Code  does  not ;  and  while  the  old  Code,  setting 
out  forms  of  charge  with  several  heads  for 
doubtful  cases,  provided  alterjjative  forms  of 
conviction,  the  new  Code  gives  in  the 
Schedule  several  many-headed  charges  and 
one  alternative  charge. 

Having  said  this,  I  return  to  the  wording 
of  this  charge. 

It  does  not  run — That  you,  on  or  about  the 
,  intentionally  gave  false  evidence,  by 
stating  , 

and  thereby  committed  , 

or  that  you,  on  or  about  ,  intAitionally 

gave 

aj}d  thereby  committed  ; 

but  "  That  you,  on  or  about  the  , 

stated  in  evidence  , 

and  on  or  about  ,  stated  , 

one  of  which  statements  you  either  knew  or 
believed  to  be  false,  Ac,  and  thereby  com- 
mitted an  offence." 

That  is  to  say,  the  offence  is  made  to  con- 
sist of  having  made  first  the  one  statement, 
afterwards  the  other,  one  of  them  being 
false,  though  the  Magistrate  has  not  been 
able  to  determine^  perhaps  not  taken  the 
trouble  to  inquhe,  which. 

Now,  besides  that  the  offence  here  stated 
is  not  that  defined  by  the  Penal  Code,  and 
required  to  be  set  out  by  the  Criminal  Pro- 
cedure Code,  namely,  the  inteniionsd  thaking 
q\.  %  particular  false  statement,  but  simply^ 
the  making  of  ^two  statements  at  d  ifferent 
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times,  one  or  other  of  them  being  known  to  i 
be  false,  it  yill  be  observed  that,  so  far  as  i 
this  form  5f  gharge  goes,  the  two  statements 
need  not  be  contradictory  one  of  the  other. 
Also  that,  in  fact,  the  two  statements,  though 
contradictory,  may  both  be  false,  and  not  one 
only.  As  for  instance,  if  the  witness  swore 
on  the  preliminary  enqnijy  that  he  had  seen 
the  acdVised,  without  provocation,  strike  the 
deceased  «  Hlow  with  a  club — such  state- 
ment being  prompted  by  enmity ;  and  after- 
wards, on  the  trial,  swore  that  he  had  not 
seen  the  accused  strike  the  deceased  at  all-^ 
this  latter  statement  being  brought  about  by 
4he  receipt  of  a  large  bri^e— the  fact  being 
that  the  witness  had  seen  the  accused,  when 
irritated  by  the  foulest  insult,  strike  the 
deceased  a  blow  with  his  fist,  which  blow, 
•contrary  to  probability,  produced  death.  • 

It  appears  to  me,  therefbre,  that  the  form 
in  question  is  neither  consistent  with  the  posi- 
tive provisions  of  the  Code  as  to  charges, 
nor  sufficient  for  the  purposes  which  it  seems 
to  contemplate. 

One  may,  indeed,  suspect  that  it  was 
framed  to  meet,  not  the  definition  of  any 
offence  as  contained  'in  the  Penal  Code,  but 
either  the  ruling  of  the  Full  Bench  in  VI. 
W.  R.,  or  the  exposition  of  the  law  of  per- 
jury promulgated  by  the  Nizamut  Adawlut 
in  their  Circular  Orders  No.  126  of  Vol. 
111.  and  No.  10  of  Vol.  IV. 

In  the  first-mentioned  Circular  Order  that 
^Court  directed  (overruling  a  previous  reported 
<Jecision  of  two  Judges,  of  whom  one 
M'as  the  illustrious  Colebrooke)  that,  where  a 
prisoner  was  arraigned  for  perjury  on  two 
contradictory  statements,  it  would  not  be 
Jiecessai^  to  prove  the  falsity  of  either. 

In  the  second  Circular  Order,  they  pre- 
scribed a  form  of  charge  which,  at  all  eveiys, 
had  the  merit  of  being  exact  and  complete 
according  to  the  views  which  the  Court  at 
<hat  time  entertained. 

It  may  be  observed  that  the  establishment 
of  perjury  by  contradictory  statements  is 
taken  from  the  Mohammedan  law,  as 
expounded  by  the  law-officers  of  the  Sudder 
Court  in  an  elaborate  opinion  printed  in  No.< 
656  of  the  Constructions  (the  passage  will  be 
iound  at  page  2 1  of  the  second  volume,  4ih 
Edition), 

The  Sudder  Judges,  however,  in  adopting 
it,  annexed  to  it  an  important  qualification, 
.7.'/2.,  that  the  contradiction  should  be  on  a 
point  material  to  the  issue  of  the  case.  This 
restrictiqv,  in  accordance  with  the  present 
»law  ^  to  giving  false  evidei^e,  would  be,  and 
is,  held  unnecessary,  so  that  the  charge  before 


us  is  going  beyond  Sadder  practice,  and  i%- 
in  fact,  pure  Mohammedan  law  of  tk^ 
Mooftees.*  *' 

We  are  not  concerned  at  present  with  dit 

enquiry  whether  the  law  should  be  so,  biit| 

*have  only  to  consider  whether  it  Is  so  or  itt| 

I  have  hitherto  discussed  the  matter  wM 
reference  to  the  charge,  and  I  now  turn  W 
the  conviction,  upon  which  I  fonnd  argn-j 
il!ents  which  appear  to  me  conclusive  of  tki^ 
matter.  •  | 

In  the  first  place,  tl  may  be  well  to  staail 
what,  in  my  view,  according  to  the  Code  dt 
Criminal  Procedure,  is  the  bearing  whidtj 
the  charge  has  upon  the  conviction. 

The  charge  I  take  to  be,  first  a  notice  to: 
the   prisoner  of  the   matter  whereof  be  is' 
accused,  and  it  must  convey  to  him  with! 
sufficient  clearness  and  certainty  that  whidi: 
the  prosecution  intends  to  prove  against  him^  \ 
and  of  which  he  will  have  to  clear  himself ; ' 
second,  it  is  an  information  to  the  Comt,: 
which  is  to  try  the  accused,  of  the  matteis  to 
which  evidence  is  to  be  directed,  and  by  the 
forms  and  illustrations  provided,  the  Legis- 
lature, no  doubt,  indicates  what  in  certain 
instances  it  deems  to  be  a  sufficient  compliance 
with  the  rules  which  it  has  laid  down. 

Thus,  it  may  be  that  the  framers  d  tbe 
law  intended  to  famish,  in  reference  to 
Section  1 93  of  the  Penal  Code,  a  convenient 
and  suitable  form  in  which  an  accosattoa 
founded  on  contradictory  and,  probably, 
false  statements  might  be  exhibited,  though 
it  seems  to  me  that  the  intention  has  not 
been  successfully  carried  ont. 

But  precise  and  positive  rules  apply  to  the 
conviction,  and  a  judgment  of  conviction, 
not  in  conformity  with  those  rules,  is  bad  inbw. 

Section  46 1  declares  that  the  judgment,  if 
the  accused  person  be  convicted,  shall  dis- 
tinctly specify  the  offence  of  which,  and 
the  Section  of  the  Indian  Penal  Code  nnder 
which,  he  is  convicted ;  or,  if  it  be  doubtful 
under  which  of  two  Sections,  or  under 
which  of  two  parts  of  the  same  Section,  such 
offence  falls,  the  Court  shall  distinctly 
express  the  same,  and  pass  judgment  in  the 
alternative. 

The  accused  cannot  be  convicted  of  matter 
not  contained  in  the  charge,  except  as  pro- 
vided in  Sections  456  and  457  ;  but,  however 
loosely  the  charge  may  have  been  framed, 
the  conviction  must  be  precise  except  in 
the  particular  cases,  now-  very  accurately 
defined,  where  the  law  allows  an  alternative 
judgment.^ 

If  the  trial  in  a  Coiu-t  of  Session  is  held 
with  the  aid  of  assessors,  the    Judge,  with 

b 


»740 


Criminal 


THE  WIEKLY  REPORTER. 


I 

Rulings. 


8r 


ipiiom  the  decision  rests,  must  record  ''  the 
joint  or  points  for  determination,  the  finding 
hereupon,  and  the  reasons  for  the^  finding  '* 
Section  464). 

I  If  the  trial  is  by  Jfury,  a  partition  of 
Baactions  takes  place,  and  it  is  the  duty,  not 
Ml  the  Court,  but  of  the  Jury,  "to  decide 
vhich  view  of  the  facts  is  true"  (Section 
I??)  'y  ^tnd  it  must  appear  in  the  Judge's  record 
if  the  heads  of  his  charjge  to  them  that  tlfe 
proper  point  or  points  for  determination  have 
Msen  laid  before  the  Jtfry. 
;  And,  therefore,  I  think  it  clear  that,  when 
ibe  prisoner  is  charged  with  having  given 
Use  evidence  in  making  this  statement  or 
iiat,  the  finding  must  be  express : — 
'  /*/. — Because  an  ahernative  finding  will 
lUDt  satisfy  the  requirements  of  Section  461. 
I  snd. — Because  there  is  no  other  warrant 
for  any  kind  of  ahernative  finding. 

jrd, — Because  a  bare  finding  that  he  has 
l^ven  false  evidence  will  not  suffice,  for  the 
definition  of  false  evidence  in  Section  191, 
Indian  Penal  Code,  demands  the  making  of 
come  statement  which  is  false,  and  by  Sec- 
ern 441,  Code  of  Criminal  Procedure,  Illus- 
tmion  (r),  the  particular  statement  must  be 
set  out,  whereas  the  Jury  here  has  not  found 
tfiat  either  statement  is  false. 

jfih. — If  it  be  a  question  raised  in  the 
charge  which  of  the  two  contradictory  state- 
ments is  false  (if  only  one  be  charged  as 
false),  then  it  would  seem  that  the  Jury,  as 
having  Che  duty  of  deciding  which  view  of 
the  facts  is  true,  must  find  that  this  or  that 
statement  is  proved  to  be  false,  or  that  both 
are  found,  or  that  neither  is  found,  to  be 
false. 

And  it  seems  to  me  highly  inexpedient 
that  an  ambiguous  verdict  of  the  kind  con- 
tended for  should  be  permissible,  for  it  is 
obvious  that  the  degree  of  criminality  involved 
in  such  a  charge  may  vary  almost 
infinitely ;  for,  as  already  observed,  the  more 
venial  or  the  more  wicked  of  the  two  state- 
ments, or  both,  might  have  been  false,  and 
one  of  the  many  consequences  would  be  that, 
from  the  uncertainty  of  the  facts  found,  the 
Appellate  Court  would  be  quite  unable  often 
to  exercise  any  control,  or  even  express  an 
opinion,  as  to  the' measure  of  punishment 
which  was  proper  in  the  case.  Other 
embarrassments  and  other  unsatisfactory 
results  might  ensue. 

If,  for  instance,  one  of  the  false  statements 
charged  had  been  in  support  of  a  charge  of 
murder,  the  accused,  if  he  were  convicted, 
might,  in  a  certain  case,  be  punished  with 
death  under  Section  194. 


Could  the  Court  which  tried  him  tack  on 
to  an  alternative  as  to  fact,  a  second  alterna- 
tive as  to  offence,  and  say  that  he  ^ad  either 
given  false  evidence  for  which  he  might  be 
hanged  under  that  Section,  or  given  some- 
other  false  evidence  by  which  he  could  be 
imprisoned  only  under  Section  193  ;  and 
although,  if  this  could  be  done,  the  Court 
^ould  be  bound,  finder  Section  72,*  Indian 
Penal  Code,  to  award  the  lighter  punishment, 
would  it  be  desirable,  would  justice  be  satis- 
fied, if  so  momentous  an  issue  were  left 
undetermined  as  to  whether  the  prisoner  had 
or  had  not  given  false  evidence  with  intention, 
and  had  thereby  caused  an  innocent  person 
to  be  convicted  and  executed  in  consequence 
of  his  false  evidence? 

Nor  does  the  question  apply  only  to  the 
case  of  false  evidence ;  at  least  one  other 
instance  occurs  tcf  me,  in  which,  if  the  argu- 
ments for  the  Crown  be  well  founded,  analogy 
would  authorize  an  alternative  finding.  1 
mean  the  offence  of  bigamy. 

There  is  a  case  cited  in  i  Hale  693  (page 
692,  Edition  of  1800),  called  the  Lady  Madi- 
son's case :  A  married  B,  and  afterwards, 
during  B's  life,  marriecf  C.  B  then  dying,  but 
in  the  lifetime  of  C,  A  married  D.  This 
marriage  of  A  with  D  was  not  bigamy, 
because,  B  living,  the  marriag^to  C  was  void. 

Now,  let  us  suppose  that,  in  this  case,  the 
evidence  left  it  in  doubt  whether  B  had  been 
living  at  the  time  of  A's  marriage  with  C, 
could  A  have  been  charged  alternatively  with 
.having  committed  bigamy  either  with  C  or 
with  D,  for,  if  B  was  then  living,  the  marriage 
with  C  would  be  bigamy  ;  but,  if  he  was  dead, 
then  the  marriage  with  C  would  be  good,  and 
the  marriage  with  D  bigamy,  and  dbuld  she 
be  convicted  on  such  alternative  charge  ? 

I  conclude,  therefore,  that  the  conviction  in 
ttiis  case  is  not  sustainable,  and  I  would  order 
the  appellant  to  be  discharged. 

The  contrary,  no  doubt,  was  held  seven 
years  ago  by  a  Full  Bench  of  this  Court.  The 
precedent  has  been  followed,  though,  it  has 
always  appeared  to  me,  unwillingly  by  the 
Division  Benches,  and  there  is  this  further 
I  reason  for  adhering  to  it  now  that  the  ruling 
has  been  adopted  by  the  High  Court  of 
Madras. 

But  this  does  not  bind  my  conscience. 

The  Courts  are  bound  to  solve,  to  the  best 
of  their  ability,  questions  of  law  which  arise 
in  the  course  of  their  business ;  and  if  these 
questions  relate  to  civil  rights  or  obligations, 
and  the  rule  becomes  settled,  persons  begin 
to  shape  their  cojiduct  thereby,  and  numerous* 
titles  are  founded  thereupon,  and  the  mischief 
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of  unsettling  titles  far  outweighs  the  benefit 
of  securing  scientific  accuracy  of  decision. 

If  score?  of  men,  however,  have  been 
improperly  convicted  and  punished  on  errone- 
ous views  of  the  htw,  that  is  not,  in  my  opinion, 
a  good  reason  for  proceeding  to  convict  and 
punish  others  on  the  same  view. 

The  Courts  are  not  empowered  to  inflict 
penalties  for  that  which  the  law  has  not  con  * 
•  stituted  an  offence,  nor  are  Courts,  which  are 
subject  to  a  CoJe  of  Procedure,  in  cases  pro- 
vided for  by  that  Code,  authorized  to  act 
otherwise  than  in  accordance  with  the  pro* 
cedure  enjoined. 

The  Legislature  mightf  of  course,  if  it 
•  thought  fit,  prescribe  a  punishment  for  con- 
tradictory statements,  material  or  otherwise, 
made  before  a  Court  of  Justice,  as  an  impedi- 
ment in  the  way  of  jusiice,  though  whether 
in  so  doing  an  equally  seriotis  mischief  might 
not  be  done  by,  as  it  were,  constraining  men 
through  fear  of  certain  punishment  to  cleave 
to  false  statements  once  made,  may  be  worth 
considering. 

And  if  the  occurrence  of  this  case  should 
have  the  effect  of  bringing  about  an  authori- 
tative declaiation  by  the  Legislature,  oneway 
or  the  other,  1  shall  not  regret  having 
brought  the  matter  under  the  serious  atten- 
tion of  my  colleagues. 

Couch,  C.  y, — The  charge  in  this  case 
against  the  accused  was  first  that  he  did,  on 
or  about  the  23rd  of  January  1873,  ^^  Alipore, 
in  the  course  of  the  trial  of  Toolsee  Dass  Dutt 
and  Mahomed  Luteef  on  a  charge  of  cheat- 
ing, state  in  evidence  before  Moulvie  Abdool 
Luteef,  the  Deputy  Magistrate  of  Alipore, 
that  "the  greater  part  of  the  furnitures 
were  seift  by  me  to  that  house  (ri's.,  the 
house  at  Chitpore),  and  a  small  portion  by 
Belillos  and  Zuhoorooddeen ;"  and  that  he 
did,  on  or  about  the  13th  of  February  1873, 
at  Alipore,  in  the  course  of  the  trial  of  J.  R. 
Belilios,  Toolsee  Dass  Dutt,  and  Mahomed 
Luteef,  in  the  same  case  of  cheating,  state  in 
evidence  before  Moulvie  Abdool  Luteef, 
Deputy  Magistrate  of  Alipore,  that  "  Belilios 
never  sent  furniture  of  his  own,  or  any 
furniture  of  his  own  or  of  any  one  else,  to 
that  house  {viz.,  the  house  at  Chitpore),  nor 
was  any  of  the  furnitures  in  that  house 
belonging  to  Belilios,"  one  of  which  state- 
ments he  either  knew  or  believed  to  be  false, 
or  did  not  believe  to  be  true,  and  that  he 
had  thereby  committed  an  offence  punishable 
under  Section  193  of  the  Indian  Penal  Code. 

The  second   charge  is  similarly  framed, 

^nd  states  that  the  accused  gave  evidence  on 

the    23rd   of  January    1873    and   the    13th 


of  February  1873,  ^  Alipore,  and  Um  be: 
either  knew  or  believed  one  of  the  stateiaeitfs^ 
to  be  false*  or  did  not  believe  it  to  be  troe. 

It  is  material  to  notice  that  the  charge' 
does  not  allege  that  the  statement  made  oa 
ihe  23rd  of  January  1873  was  known  nr 
believed  to  be  false,  or  not  beUeved  to  be 
true.  Nor  does  it  allege  that  the  statemeitt 
made  on  the  13th  of  February  1875  wis 
km>wn  or  believed  to  be  false,  or  not  believdl 
to  be  true.  It  merely  alleges  that  one  of  the 
two  statements  set  our  in  it  was  known  or 
believed  to  be  false  by  the  accused,  or  xktit 
believed  by  him  to  be  true. 

Upon  this  charge  he  was  tried,  and  ia 
the  summing-up  of  the  Judge,  the  Jnry  were 
told,  and  very  properly  :  **  Before  yon  can 
find  him  guilty,  you  must  be  satisfied  tbat 
he  made  one  or  other  of  the  statements 
contained  in  the  charge,  knowing  that  soch 
statement  was  false,  and  deliberately  intending 
to  make  a  false  statement''  Tbe  majomf 
of  the  Jury  found  that  the  accused  was 
guilty  of  the  offence  specified  in  the  first  and 
second  heads  of  charge — the  offence  specified 
being  an  offence  piunisbable  under  Section  193 
of  the  Penal  Code. 

After  such  a  summing-up,  calling  the 
attention  of  the  Jury  so  plainly  to  the  neces- 
sity of  their  being  satisfied  that  one  or  other 
of  the  statements  was  known  to  be  false,  and 
that  the  accused  deliberately  intended  to  make 
a  false  statement,  I  think  there  can  be  do 
doubt  that  the  offence  of  giving  false  evidence 
within  the  meaning  of  Section  191 
of  the  Penal  Code  was  committed  on  one  or 
other  of  the  occasions  specified  in  tbe  charge. 
Then  it  appears  to  me  that  tbe  only  quesdoi 
is,  was  it  necessary,  in  order  to  make  tbe 
conviction  legal,  that  the  Jury  should  find  oa 
which  of  the  two  occasions  the  offence  was 
committed?  Does  the  law  in  this  counuy 
render  that  essential  to  a  conviction  for  giving 
false  evidence  ? 

The  439th  Section  of  the  Code  of  Criminal 
Procedure   now   in  force  requires  that  the 
charge  shall  state  the  offence  with  whic:k 
the  accused  person  is  charged,  and  the  44.0th 
bthat  the  charge  shall  contain  snch  paiticulars 
as  to  the  time  and  place  of  the  alleged 
offence,  and  the  person  against  whom  it  was 
commiited,  as  are  reasonably   sufficient  to 
give  notice  to  the  accused   person  of  the 
matter    with    which    he    is    charged.    The 
charge  in  this  case  does  that«    It  states  what 
the  offence   is,    namely,    that   the   accused 
commiited  an  offence  punishable  under  Sec- 
tion 1(^3  of  the  Penal  Code,  and  it  contains 
such  particulars  as  to  the  time  and  place  as 
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E'  re  sufficient  notice  to  the  accused  of  what 
is  charged  with.  He  is  told  that,  by 
laaking  the  two  statements,  one  %i  which  it 
IB  alleged  he  kdew  or  believed  to  be  false,  or 
^d  not  believe  to  be  true,  he  committed  an 
offence  punishable  under  Section  193.  * 

Section  442  says  that  the  charge  may  be  in 

tiie    form  given  in  the  3rd  Schedule  to  the 

Act.     In  that  Schedule,  there  is  such  a  fofm 

ef      charge     as     was     made     against    the 

vccused  in  this  casef  and  it  appears  to  me 

that,  unless  a  conviction  upon  a  charge  so 

framed  is  allowed  by  law  to  be   valid,  the 

,  putting  this  form  of  charge  in  the  Schedule 

was  not  only  useless,  but  is  also  inconsistent 

with  saying  that  the  Jury  is  required  by  the 

\  law  to  find  and  to  state  upon  which  of  the 

two  occasions  mentioned  in  the  charge  the 

false  evidence  was  given.     If  the  Jury  is 

required  to  state  that,  then  two  charges  in  the 

form  No.  10  in  the  Schedule  would  be  proper. 

One  would  state  that  evidence  was  given  on 

the  23rd  of  January  1873,  which  the  accused 

either  knew  or  believed  to  be  false,  and  the 

other  would  state  that  evidence  was  given  on 

the  13th  of  February  1873,  which  the  accused 

either  knew  or  believed  to  be  false.     If  it  is 

required  by  the  law  that  the  Jury  or  the 

Court,   where    the.  trial   is    with    assessors, 

should  find  distinctly  on  which  of  the  occa- 

sicMis  the  false  statement  was  made,  the  alter- 

native    charge    given    in    the    Schedule   is 

perfectly  useless. 

Again,  if  it  is  necessary  for  the  Jury,  in 
wder  that  the  conviction  shall  be  valid,  to 
say  which  of  the  two  statements  is  the  false 
one,  it  is  requiring  the  Jury  to  find  what  is 
not  alleged  in  the  charge.  All  that  the 
charge  sdleges  is,  that  one  of  the  statements 
was  known  or  believed  to  be  false,  or  not 
believed  to  be  true,  and  that  thereby  the 
offence  was  committed.  Such  a  charge  being 
aathc»ized  by  the  law,  it  appears  to  me  that 
all  which  the  Court  has  to  find  to  sustain 
a  conviction  for  giving  false  evidence  is,  that 
the  allegations  in  it  are  proved. 

In  considering  what  the  intention  of  the 
Legislature  was  in  nfkking  these  provisions 
in  the  new  Code  of  Criminal  Procedure,  and 
giving  in  the  Schedule  this  form  of  charge, 
1  think  it  is  important  to  see  what,  at  the 
time  this  Act  was  passed,  was  the  acknow- 
ledged state  of  the  law.  Ip  had  been  decided 
by  a  Full  Bench  of  this  Court  that  a  convic- 
tion upon  a  charge  of  this  description  was 
legal.     That  view  of  the  law  had  been  agied 


upon  undoubtedly  for  some  years  in  this 
Presidency.  In  Madras,  as  appears  from  the 
case  reported  in  4  Madras  digh  Court 
Reports,  p.  51,  the  same  view  of  the  law 
was  adopted,  and  it  cannot  be  doubted  that 
this  decision  was  acted  upon  in  that  Presi- 
dency. We  have  no  reported  case  in  the 
Bombay  High  Court,  and  1  do  not  desire  to 
^peak  merely  from  memory  as  to  ^hat  was 
the  practice  in  that  Presidenoy.  But  in 
Madras  and  in  Calcutta,  and  my  belief  is  ir 
Bombay  also,  the  law  was  considered,  at  the 
time  this  Act  was  passed,  to  be  that  a  con- 
viction of  a  person  who  was  found  to  have 
intentionally  made  contradictory  statements 
on  oath  or  solemn  affirmation  was  legal.  I 
cannot  think  that  the  Legislature  intended, 
by  the  way  in  which  the  new  Code  has  been 
drawn,  by  the  omission  of  certain  Sections 
which  are  in  the^ld  Code,  and  the  substitu- 
tion of  others  which  probably  were  supposed 
to  be  an  improvement  in  the  wording  or 
arrangement  of  it,  to  alter  the  law  as  to  the 
offence  of  giving  false  evidence.  That  this 
charge,  although  called  an  alternative  charge, 
and,  being  so  far  alternative  that  two  statements 
are  set  out  in  it  when  one  offence  only  is 
alleged,  namely,  that  the  accused  thereby, 
that  is,  by  making  statements  one  of  which 
he  knew  or  believed  to  be  false,  committed 
the  offence,  should  be  considered  as  a  charge 
of  but  one  offence,  and  was  to  be  dealt  with 
by  the  Jury  as  such,  I  think  is  shown  by 
Section  452,  which  says  that  there  shall  be  a 
separate  charge  for  every  offence. 

It  was  argued  that  it  would  prejudice  the 
accused  in  respect  of  his  subsequei)(ly  plead- 
ing an  acquittal  or  a  conviction,  if  a  convic- 
tion were  allowed  upon  a  charge  framed  as 
tinis  is,  and  that  he  might  be  tried  again 
for  making  one  or  other  of  the  statements, 
which  are  the  subject  of  the  present  charge. 
Section  460  provides  for  a  person  who  has 
once  been  tried  for  an  offence  and  convicted 
or  acquitted  of  such  offence,  not  being  liable 
to  be  tried  again  on  the  same  facts  for  the 
same  offence,  nor  for  any  other  offence  for 
which  a  different  charge  from  the  one  made 
against  him  might  have  been  made  under 
Section  455,  or  for  which  he  might  have 
been  convicted  under  Section  456. 

If  the  question  should  ever  come  before 
me,  what  is  the  effect  of  a  conviction  or  an 
acquittal  upon  such  a  charge  as  this,  I  should 
hold  that  the  accused  could  not  b^  tried 
again  forgiving«the  evidence  on  either  occa- 
'  sion,  which  is  set  out  in  the  charge,  for  then 
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he  would  be  tried  again  on  at  least  a  part  of 
the  samefactga^he  had  been  tried  upon  before. 

I  concur  with  my  learned  brethren  in  think- 
ing that  the  second  part  of  Section  461  does 
not  apply  to  this  case.  This  is  a  charge  of 
but  one  offence,  and  the  conviction  is  a  con- 
viction of  that  offence,  and  need  not  specify 
more  thati  the  offence  of  ^hich  the  person 
accused  is  cc)nvioled.  Here  the  Jury  found 
upon  the  facts  proved  before  them  that  the 
accused  committed  an  offence  punishable 
under  Section  193.  It  appears  to  me  that 
this  finding  is  a  good  finding ;  nor  do  I 
see  that  Section  257  as  to  ihe  duties  of  the 
*  Jury  interferes  with  it,  or  prevents  the  finding 
being  as  it  is. 

Section  257  says  that  it  is  the  duty  of 
the  Jury  to  decide  whicjj  view  of  the 
facts  is  true,  and  then  to  return  the  verdict 
which,  under  such  view,  ought,  according  to 
the  direction  of  the  Judge,  to  be  returned. 
1  understand  this  to  mean  that  it  is  the  duty 
of  the  Jury  to  find  whether  the  view  of  the 
facts  that  ihe  accused  made  the  two  state- 
ments, that  they  were  •such  that  they  could 
not  both  be  true,  and  that  he  knew  or 
believed  one  of  them  to  be  false,  is  true.  I  do 
not  understand* it  as  meaning  that  the  Jury 
have  to  select  from  a  part  of  the  charge 
some  of  the  facts,  and  say  whether  they  are 
true.  What  is  meant  is  the  whole  view  of 
the  facts  alleged  against  the  accused,  the 
view  taken  by  the  prosecution  which  leads 
to  the  conclusion  of  his  guilt,  or  the  view 
which  is  set  up  on  his  behalf,  and  which 
would  make  him  innocent;  I  do  not  feel  at 
all  pressedi  by  the  provisions  of  Section  257. 

It  appears  to  me  that  this  was  a  charge 
authorized  by  the  law,  and  that  the  allegs^ 
tions  in  it,  which  are  sufficient  to  support  a 
conviction,  have  been  found  by  the  Jury  to 
be  proved.  If  it  is  a  good  charge,  nothing 
more  is  necessary  to  be  found  by  the  Jury 
than  that  the  allegations  contained  in  it  are 
true.  I  cannot  say  that  it  is  an  illegal  charge, 
finding  it,  as  I  do,  deliberately  allowed  by  the 
Legislature,  and  inserted  in  the  Schedule 
which  is  referred  to  in  Section  442. 

I  think,  therefore,  that  the  conviction  is  a 
good  one. 

I  have  to  mention  that  two  learned  Judges 
not  now  present,  Mr.  Justice  Glover  and  Mr. 
Justice  Pontifex,  are  also  of  opinion  that  the 
f  onviq^ion  is  good. 

Kemp,  J. — I  concur. 


The  i5ih  April  1874. 
,  Present : 

The  Hon'ble  F.  B.  Kemp.  Judge. 

Procedure — Nuisance — Obstnictxoii — Pablk  ser- 
▼ant— Disobedience  of  order — Act  XLV.  oC 
z86o,  Section  188— Act  X.  of  2872,  Secttooi 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Codeyf  Criminal  Procedure^  bf 
the  Sessions  Judge  oJ^Rajshahye. 

The  Queen 

versus 

Brojendro  Lpall  and  others. 

An  order  bv  a  Ma^stratc  under  Section  521,  Act  X. 
of  1872,  for  the  removal  of  a  nuisance  does  not  becocoe 
absolute  until  an  opportunity  is  ^ven  to  the  persons 
affected  by  it  to  show  cause  why  the  order  shoula  not  be 
carried  into  effect. 

No  order  can  be  made  under  Section  52S  of  tlie 
Code,  unless  there  is  imminent  danger  or  fear  of  iojoiy 
of  a  serious  kind  to  the  public  involved  in  the  case ;  and 
where  a  Magfistrate,  who  had  made  an  onler  under 
Section  521,  subsequently  directed  further  enquhy  tobe 
made,  it  was  held  that  he  roust  be  considered  to  have 
abandoned  his  proceedinfifs  under  Section  52S,  and  that 
he  should  have  proceeded  under  Section  525^  instead  of 
Hninf(  the  party  charged  under  Section  12(6  ol  the  Penal 
Code. 

Reference, — On  the  23rd  August  1873,  on 
the  complaint  of  Baboo  Shah  that  a  road 
leading  to  Pershadpore  hat  had  been  closed 
by  means  of  boughs  of  trees,  Ac,  by  Brijo 
Lall  Gooptoand  (juru  Churn  Lahori,  servants 
of  Soorut  Soonderee  Debya,  the  Magistrate 
of  the  District  passed  the  following  order  :— 

"Ordered,  under -Section  521,  that  Ndb 
Brijo  Lall  Goopto  and  Guru  Chum  Lahori 
do,  within  two  days  of  receipt  of  this  order, 
remove  the  obstruction  complained  of.  Under, 
Section  528,  I  direct  that  the  obstructicm  be 
removed,  whether  application  is  made  for  a 
Jury  or  not." 

This  order  was  conveyed  to  Brijo  LaJl 
Goopto,  and  nothing  particular  appears  to 
have  been  done  in  the  case  till  the  4tb 
September,  when  Brijo  Lall  and  Guni 
Churn  presented  a  petition  to  the  Magisuate, 
^n  which  they  declared  the  petition  originally 
presented  to  be  false,  and  prayed  that  an 
investigation  might  be*made  by  the  police, 
and  proof  of  the  facts  taken. 

Hereupon  the  Magistrate  passed  the 
following  order:  "Made  over  to  Mr.  Ward 
for  enquiry  and  dis|X)sal.  If  a  road  to  the  rival 
hat  has  been  closed,  on  which  the  public  or 
persons  lawfully  employed  had  a  right  to 
travel,  it  should  be  opened  qut  again  ai 
once." 
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On  the  nth  September,  the  Joint  Magis- 

ite,  Mr.  Ward,  called  on  the  police  to  report 
rhelher  the  Magistrate's  order  for  the 
^moval  of  the  obstruction  complained  of  has 
10 w  been  carried  out  or  not. 

On  the  4th  October,  the  police  reportdH 

It  the  road  or  path  which  had  previously 
Existed  had  been  cleared,  so  as  to  make  it 
ible  for  men  in  accordance  with  orders,  | 

It  that  afterwards  kolay  and  ///  "had  b%en 
n  in  places  which  obstnicted  the  passage 
>f  hackeries.  • 

On   the    I  ith   October,   the    police    were 
ordered  to  take  steps  to  have  the  road  made ,. 
passable  for  hackeries,  and  to  send  in  the 
larties  who  had  disobeyed  the  order. 

On  the  i8th  of  October,  the  Joint  Magis- 

Lte,  on  an  application  being  made  to  stay 

order,  recorded  that  he  saw  no  reason  for 

lodifying  the   Magistrate's   orders    of   the 

^3rd  August  and  the  4th  September.     He, 

lerefore,  rejected  the  application,  made  his 

^rder   of  the    nth  October    absolute,    and 

►Foceeded  against  the  parties  under  Section 

88. 

On  the  13th  of  November,  the  Joint 
irlagistrate,  on  an  appeal  being  made  to  this 
^ourt,  was  directed  to  stay  proceedings  in 
^be  Section  188  case  pending  decision  of 

le  appeal. 

He  failed  to  comply  with  the  order,  and, 

Fter  convicting  one  of  the  accused,-  on  the 
;4th  of  November,  finally  punished  the  other 
m  the  2 1  St  November. 

For  this  disregard  of  the  orders  of  this 
*ourt,  the  Joint  Magistrate  has  been  censured. 

It  appears  to  me  that  the  proceedings  of 
the  Joint  Magistrate  were  irregular,  and  his 
ronviction  of  the  two  accused  under  the 
:ircumstances  illegal. 

The    order    of   the    Magistrate    of    23  rd 
Lugust  passed  under  Sections  521  and  528 
vas  a  legal  order ;  and  if  proceedings  under 
ISection    188   had    been   taken    against    the 
►arties,  who  either  did  not  comply  with  it, 
it  only  complied  with  it  partially,  no  objec- 
tion   to  the  proceedings  on  the  score   of 
illegality  could  have  been  taken. 

But  when  the  Magistrate,  on  the  4th  Sep* 
tember,  when  the  parties  petitioned  that  the 
matter  should  be  eliquired  into,  not  only 
look  no  notice  of  the  petitioners  having 
failed  to  comply,  either  partially  or  wholly, 
with  his  order  of  23rd  August,  but  made  the 
petition  over  to  the  Joint  Magistrate  '/^r 
enquiry  and  disposal^  it  alppears  to  me  that 
he,  by  his  latter  order,  in  reality,  granted,  and 
meant  to  grant,  to  the  parties  an  opportunity 
of  showing  cause  against  the  order.     The 


enquiry  which  he  meant  to  be  conducted  was 
not  simply  an  enquiry  fr^m^  the  police 
whether  his  order  of  23rd  August  had  been 
carried  out,  but  an  enquir}',  either  by  the 
police  or  otherwise,  into  the  facts  alleged  m 
the  petition,  and  a  disposal  of  the  case  after 
proper  enquiry  into  these  facts  had  been 
made. 

Ip  fact,  the  Magistrate  practically  aban- 
doned his  position  under  Section  528,  and 
from  the  date  of  his  order  of  4th  September, 
the  case  should  have  proceeded  under  Sec- 
tion 525,  z>.,  the  parties  who  had  appeared 
to  show  cause  should  have  been  allowed  to 
show  cause,  and*  evidence  ought,  under  the^ 
imperative  language  of  the  Section,  to  have 
been  recorded. 

Instead  of  this  procedure  being  adopted, 
however,  the  Jcint  Magistrate  simply  en- 
quired from  the  police  whether  the  order 
of  23rd  August  had  been  carried  out,  and,  on 
learning  that  it  had  been  partially  complied 
with,  directed  that  it  should  be  fully  carried 
out,  and  then  proceeded  to  convict  the 
parties,  who  had  not  been  allowed  to  show 
cause,  under  Section*  188;  convicting  them, 
although  his  proceedings  had  been  stayed. 

Under  such  circumstances,  it  appears  to  me 
that  the  proceedings  of  the  Joint  Magistrate 
are  bad  in  law,  and  cannot  be  sustained.  I 
therefore  direct  that  the  records  of  this  case, 
along  with  the  proceedings  under  Section 
188,  be  submitted  to  the  High  Court,  with 
a  recommendation  that  the  proceedings, 
including  those  under  Section  188,  of  the 
Joint  Magistrate,  after  the  4th  September,  be 
quashed,  and  that  he  be  directed  to  proceed 
to  the  enquiry  and  disposal  of  the  ^se  under 
Section  525. 

Judgment  of  the  High  Court, 

Kemp,  y. — I  am  of  opinion  that  the  order 
of  the  Joint  Magistrate  in  this  case  under 
Section  188  must  be  set  aside,  as.  recom- 
mended by  the  Sessions  Judge.  It  appears 
that  certain  parties  petitioned  the  Magistrate, 
to  the  effect  that  Kinoo  INIundle  and  others,  by 
orders  of  two  naibs  of  Ranee  Soorut  Soon- 
deree,  a  zemindar,  had  put  up  branches  of 
trees  and  plantain-trees  on  a  public  thorough- 
fare, which  obstructed  that  thoroughfare, 
and  that  the  object  of  doing  this  was  to 
prevent  parties  coming  to  a  rival  hat,  which 
had  been  lately  set  up.  The  Magistrate,  under 
Section  521,  was  quite  justified  in  issuing  an 
order  under  that  Section  upon  the  evidence 
which  he  then  took,  but,  under  that  S^ction^ 
the  order  would  not  be  absolute,  except  as 
provided  in  Section  528,  until  aij  opportunity 
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had  been  given  to  the  persons  affected  by 
that  order  ^cP  show  cause  why  that  order 
ought  not  to  be  carried  into  effect.  Now, 
under  Section  538,  the  Magistrate  may  issue 
an  order,  when  he  considers  that  immediate 
measures  are  necessary  to  prevent  imminent 
danger  or  injury  of  a  serious  kind  to  the 
public.  .Under  such  circumstances,  he  may, 
issue  an  injunctiot^  on  the  person  upon 
whom  the  dbtice  under  Section  521  has  been 
issued,  whether  a  Jury  is  to  be,  or  has  been, 
appointed  or  not.  Now,  this  is  not  a  case  in 
which  it  can  be  said  that  the  immediate* 
measures  contemplated  by  Section  528  were 
in  any  way  necessary ;  therft  was  no  imminent 
danger  or  fear  of  injury  of  a  serious  kind  to 
the  public  involved  in  the  case.  It  may  be 
that,  if  the  Magistrate  had  done  nothing 
intermediately  between  thejorder  passed  on 
the  23rd  of  August  and  the  order  fining 
certain  parties  under  Section  188,  this  Court 
would  not  have  been  able  to  say  that  there 
had  been  any  error  in  law  in  the  proceedings 
of  the  Magistrate;  but  it  appears  that, 
subsequent  to  the  order  of  the  23rd  of 
August,  the  parties  a^inst  whom  the  notice 
was  issued,  namely,  the  naibs  of  Ranee 
Soorut  Soonderee,  applied  by  a  petition, 
stating  that  th%  application  made  in  the  first 
instance  by  the  petitioners  who  had  obtained 
an  injunction  was  a  false  application,  and  they 
asked  that  there  might  be  an  inquiry ;  in  short, 
it  was  an  application  to  permit  them  to  show 
cause  under  Section  521.  If  the  Magistrate 
had  rejected  that  petition,  then,  perhaps,  his 
proceeding,  although  somewhat  arbitrary,  and 
not  strictly  in  compliance  with  the  provisions 
of  Sectiqp  188  of  the  Penal  Code,  which 
requires  that  there  must  be  a  finding,  not 
only  of  disobedience  to  an  order  by  a  public 
servant  competent  to  pass  that  order,  but 
that  such  disobedience  is  likely  to  cause,  or 
tends  to  cause,  obstruction,  annoyance,  or 
injury,  might  still  have  been  upheld  in  spite 
of  such  omission ;  but  I  find  that,  on  the 
petition  of  the  naibs  of  the  Ranee,  the 
Magistrate  himself,  who  passed  the  order  of 
the  a  3rd  of  August,  directed  further  enquiry 
to  be  made  by  the  Joint  Magistrate,  who  was 
to  enquire  into  and  dispose  of  the  case,  and 
the  police  were  also  called  upon  to  enquire. 
In  the  face  of  this  enquiry,  1  think  that 
the  Magistrate  must  be  held,  as  the  Judge  is 
of  opinion,  to  have  abandoned  his  proceedings 
under  Section  528,  and  therefore  the  proceed- 
ings ought  to  have  been  held  under  Section 
^525  ;,that  is  to  say,  the  naibs  of  the  Ranee 
ought  to  have  had  an  opporhmity  of  showing 
cause  why  the  Magistrate's  order  should  not  I 


be  carried  out,  or  to  apply  for  a  Jury 
the  time  specified  by  law.  I  therefore 
the  order  «of  the  Magistrate  under  S 


188,  and  direct  that  the  fine,  if  paid, 
refunded.  The  case  will  be  sent  back, 
Aie  Magistrate  will  proceed  under  Sectioft 
525,  and  dispose  of  the  case  under  ihK 
Section,  after  giving  the  petitioners  an  oppor- 
tunity of  showing  cause,  and  of  applying  for 
a  Jury,  if  ^hey  deem  it  proper  to  do  so. 


The  17th  April  1874. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  Ainslie, 

Judges. 

Hig^h  Cottrt—Jorisdictton — Procedure — Irregfa-^ 
larity— Act  2L  of  1872^  Sections  70^  flBs  3^ 

357. 

(Miscellaneous  Case.) 

Sonatun  Dass  and  others,  Petitioners^ 

versus 

Gooroo  Churn  Dewan,  Opposite  Party, 

The  Advocate- General  and  Bazoos  Kalee 
Mohun  Dass,  Doorga  Mohun  Dass,  and 
Lall  Mohun  Dass  for  the  Petitioners. 

Bahoo  Htm  Chunder  Banerjee  for  the 
Opposite  Party. 

Th«  Hig^h  Court  declined,  under  Act  X.  of  iS^s,  Sec* 
tion  70,  to  interfere  with  an  order  in  a  case  under  S««- 
tion  530,  in  which  the  objection  as  to  jun«liction  was 
not  seriously  taken  in  the  Court  below,  and  m  whkii  tbe 
petitioner  failed  in  his  application  to  the  High  Court  to 
show  that  he  had  been  in  any  way  prejudiced. 

Per  Ainslie,  J. — The  power  ^ven  to  the  High  Cburt 
under  Sections  294  and  397,  Code  of  Criminal  Procedore, 
of  enquiring  into  the  regularity  of  proceeding^  aad 
setting  aside  proceedines  whidi  are  irregular,  is  a  Itmiled 
one,  and  is  to  be  applied  only  in  cases  in  whid)  it  appeacs 
that  there  had  been  a  material  error  in  so^  jvdinal 
proceedings ;  and  in  considerini?  what  a  material  error 
IS,  the  Court  is  bound  to  be  guided  by  tibe  otlier  parts 
of  the  Code,  such  as  Sections  70,  283,  and  297. 

Kemp,  J, — On  the  30th  Aug^ust  last,  the 
record  of  this  case  was  sent  for,  and  a  ru]a 
was  issued,  calling  upon  the  opposite  party 
to  show  cause  why  the  order  of  the  Deputy 
Magistrate  of  Madareepore  (which  Sub-Divi^ 
^sion  is  in  the  Backergunge  District),  dated 
the  30th  of  April  1873,  should  not  be  set 
aside  as  passed  without  jurisdiction.     The 
parly  who  obtained  the  rule  was  the  first 
party  in  an  enquiry  under  Section  530  of 
the   Code  of  Criminal   Procedure,     In  his 
kyfeuts    on    the    record,    which    we    have 
referred  to,  I  do*noC  find  that  he  took  any 
serious  objection  to  the  Deputy  Magistrate 
of   Backergunge  taking  up  the  c^e.    He 
certainly    says    that    the    dispute    was   as 


1874] 


Criminal 


THE  WEEKLY  REPORTER. 


I 

Rulings. 


89 


K< 


M 


4i 


fc 


«4 


s  a  towjee  mahal  of  the  Collectorate 

Dacca,  but  it  often  happens  that  a  mahal 

►J  be  on  the  towjee  of  one  Ctollectorate, 

:d  yet  may  be  within  the  criminal  juris- 

tion  of  another  district.    Bat,  be  that  as 

tmay,  he  took  no  distinct  objection  to  the 
agistrate  of  Madareepore  trying  the  case. 
^Tfaen  the  Deputy   Magistrate  went  to  the 
jlfibt,  and  enquired  into  the  case.     He  was  of 
IfOpinion  that  the  property  was  within   tne 
itmits   of  his  jurisdiction,  *and  decided  the 
lease  against  the  first  party.     Then  the  first 
^fAJiy  comes  up  10  this  Court,  and  complains 
that  the   whole   thing   must  be   set   aside, 
because    the    Deputy    Magistrate    had    no 
iurisdiction.    In  his  petition   to  this  Court, 
9e  does  not  at  all  allege  that  he  has  been  in 
anj  way  prejudiced  by  the  proceedings  of 
;&e  Depaty  Magistrate.     Section  70  of  the 
Code  of  Criminal  Procedure  says  that  *' no 
"sentence  or  order  of  any  Criminal  Court 
**  shall  be  liable  to  be  set  aside,  merely  on 
the  ground  that  the  investigation,  inquiry, 
or  trial  was  held   in  a  wrong  district  or 
Sessions  Division,   unless  it  is  proved  or 
appears    that    the    accused    person     was 
actually  prejudiced  in  his  defence  by  such 
error,  in  which  case  a  new  trial  may  be 
••ordered." 

I  think  that  the  petitioner  in  this  case  has 
not  shown,  nor  has  he  even  stated,  that  he 
has  been  prejudiced  by  the  case  having  been 
enquired  into  by  the  Deputy  Magistrate  of 
Madareepore.  We  have  been  referred  to 
Section  69,  which  enacts  that,  whenever  any 
doubt  arises  as  to  the  district  in  which  any 
offence  should  be  enquired  into  or  tried,  the 
High  Court  within  whose  jurisdiction  the 
offender  is  apprehended  may  decide  in  which 
district  the  offence  shall  be  enquired  into 
or  tried. 

This  is  not  a  case  in  which  this  Section 
can  apply.  I  am  of  opinion,  with  reference 
to  the  fact,  that  this  objection  was  never 
taken  seriously  below,  and  also,  considering 
that  the  petitioner  has  failed  in  his  application 
to  this  Court  to  show  that  he  has  been  in 
any  way  prejudiced,  that  the  rule  must  be 
discharged. 

Ainslie,  J, — The  C»de  of  Criminal  Proce- 
dure does  not,  except  in  Section  69,  provide 
for  the  interference  of  the  High  Court  to 
determine  questions  of  local  jurisdiction. 
Section  69  and  the  following  Section,  no 
doubt,  as  pointed  out  by  the Jtarned  Advocate- 
General,  expressly  apply  only  to  offences ; 
and  it  is  urged  that  Section  294  enables  the 
Court  to  enquire  into  any  matters  which  may 
not  be  offences,  and  satisfy   itself   of  the 
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regularity  of  the  proceedings,  and  Section  297 
gives  this  Court  the  power  df  getting  aside 
proceedings  which  are  irregular.  That 
power  is,  however,  a  limited  one,  because  it 
is  to  be  applied  only  in  cases  in  which  it 
appears  to  the  High  Court  that  there  has 
been  a  material  error  in  a  judicial  proceeding 
in  any  Court  subordinate  to  it.  .  Now,  I 
think,  when  we  come* to  consider  what  a  « 
material  error  is,  we  are  bound  to  be  guided 
by  the  other  parts  of  the  Code.  Here  a 
power  of  interference,  which  is  not  expressly 
given  by  the  Code,  is  claimed  for  the  Court, 
and  probably  the  Court  has  that  power  ;  but 
it  seems  to  me  tKat  it  is  a  power  that  has  to  « 
be  exercised  under  the  same  conditions  as 
the  powers  expressly  create  by  the  words 
of  other  portions  of  the  Code,  and  in  the  Sec- 
tions which  appl>  to  quashing  proceedings  for 
error,  namely.  Sections  70,  283,  397,  it  will 
be  seen  that  prejudice  to  one  of  the  parties 
is  a  material  point  to  be  considered  :  and, 
therefore,  it  seems  to  me  that  we  should  be 
wrong  if  we  were  to  hold  that,  under  Section 
297,  this  Court,  in  the  exercise  of  a  power 
not  expressly  given  to*it  by  the  Code,  ought 
to  do  that  which  it  would  not  do  in  the 
exercise  of  the  powers  which  are  expressly 
given.  •• 

Taking  this  view  of  the  case,  it  seems  to 
me  that  we  ought  not  to  interfere  on  the 
petition  before  us,  which  does  not  allege  any 
prejudice  to  the  petitioner. 


The  20th  April  1874. 
Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G. 
Birch,  Judges, 
• 

Procedure— Complaint— Dacoi^— Unlawful  as- 
sembly—Act XLV.  of  i860,  Sections  14^  395 
—Act  X.  of  1872,  Sections  148  &  222,  and  Cmip- 
ters  XVII.  &  XVIII. 

Reference  to  the  High  Court,  under  Seciion 
2g6  of  the  Code  of  Criminal  Procedure , 
by  the  Sessions  Judge  of  Rungpore, 

Dwarkanath  Mazoomdar  (Defendant) » 

Petitioner, 

versus 

Nalu  Das  (Complainant),  Opposite  Party. 

Mr,  R,  2\  Allan  and  Baboo  Tarinee  Kanth 
Bhuttacharjee  for  the  Petitioner. 

In  this  case  the  charge  was  originally  one  of  dacoity 
under  Section  395,  Penal  Code,  and  the  pmceediogswere 
first  conducted  under  Ch.  XVIII.  of  the  CciHe  of  Crimina  1 
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Procedure,  but  during:  ihe  projjress  of  the  case  the  i  plainant   and   his  witnesses   in   change  of  % 

charge  under  Sef^ion  395  was  lost  sight  of,  and  the     !,^4U!       -j.u      u        •  r.t- 

accused  were  ifut  on  their  defence  on  a  charge  of  being     constable,  and    the    hearin?   of  the  CaSC  wai 

members  of  an  unlawful  assembly  under  Section  14.1,  ■  fixed  for  tlTe  8th  January  I  87.4.      They  were, 

Penal  C(^e,  and  the  proceedings  were  continued  under     however,    brought    UD   before    the    MagislRie 

CnapterXVll.ot  the  Procedure  Code  m  a  summary  way. ^u        r   11       •  j  u  *i_ 

Held  that,  had  the  complaint  been  one  under  Section     ^"     ^"6     following     day,     when      they    werc 

143,  Penal  Cotle,  the  Magistrate  could,  under  Section    examined,    but   their   depositions    were  X\gt 
222,  Code  of  Criminal  Procedure  have  tried  it  in  a  sum- '  recorded.     The  accused  was  then  DUt  on  hit 

marymanner.undei  Chapter  AVI  1.,  but,  as  the  com  plamt      jr  i.  jc»-»j' 

was  of  a  cRarge  of  dacoity  under  Section  3Q5,  the  Ma*  detence  On  a  Charge  Under  Section  143,  Indiaa 

»     gistrate  had  no  jurisdicti(Tn  to  tr)r  thecase  in  a  summa-     P^al   Code,    and    the   charge   under  ScCtitJtt 

J2fo™?f n^^"k^.^';^^  vv?n"'^r"'^*^  'f  r  '•  ' •  * i'!?"^^'    395  seems  totally  to  disappear  from  this  ^zii 

manner  under  Chapter  XVIII.,  Code  of  Crimmal  Proce-     *'7^,  rA*  '  ^  ,  5 

dure.  of  the  case.     The  acgused  was  summanlf 

Reference, — The  case  was  decided  by  tha ,  tried  on  the  9th  February  1874,  comicted 
Magistrate  of  Rungpore  in  a  summary  way  1  of  the  offence  under  Section  143,  and 
under  Chapter  XVIII.  of  ihe  Criminal  Pro-  ,  sentenced  to  two  months'  rigorous  impriscm* 
•^  cedure  Code,  and  there  are  necessarily  no  ment.  Now,  it  will  be  seen  from  ihe  above 
records  of  evidence.  As  far  as  I  can  make  that  the  trial,  taken  as  a  whole,  was  a  mixture 
out  from  the  papers  sent  to  me,  however,  of  a  regular  and  a  summary  trial.  From 
the  circumstances  of  the  case  appear  to  be  the  beginning  down  to  the  moment  when  ibe 
as  follow  :  One  Nalu  laid*  a  complaint  to  !  witnesses  were  brought  before  the  Magistrate, 
the  District  Superintendent  of  Police  on  1  he  appears  to  have  dealt  with  the  case  as 
5th  November  1872,  charging  3  to  400  one  for  a  regular  trial.  The  examination  d 
men  with  having  committed  dacoity,  an  the  complainant  was  taken  down  in  writing. 
oflFence  under  Section  395,  Indian  Penal  i  a  .warrant  was  issued  in  the  first  instance 
Code,  whereupon  a  police-investigation  was 


ordered  ;  and,  when  the  Inspector  set  the 
enquiry  on  foot,  the  comf)Iainant,  amongst 
other  names,  mentioned  to  him  that  of  the 
petitioner  Dwarkanath  as  having  been  con 


for  the  arrest  of  the  accused,  and,  on  his  not 
being  found,  a  proclamation  was  issoed.  and 
his  property  attached ;  and,  when  he  at  last 
made  his  appearance,  he  was  committed  to 
hajut.     All  these  acts  were  clearly  done  in 


cerned  in  the  commi-ssion  of  the  offence,  but  ,  the    course    of    a    regular    trial:    but   iht 


the  Inspector  seems  to  have  been  satisfied 
that  there  was  no  foundation  for  the  complaint, 
in  consequence  whereof,  by  his  report  of  the 


moment  the  witnesses  were  brought  up 
before  the  Magistrate,  the  trial  changed  shape, 
and    the    charge    under   Section    395    w»» 


8th  December  1872,  he  reported  the  case  as  completely  forgotten  or  omitted  without  any- 
false.  The  report,  however,  does  not  appear  reason  being  assigned.  The  evidence  foe 
to  have  'given  satisfaction  to  the  Magistrate,  the  prosecution  was  taken  in  a  summary  way, 
who  directed,  by  an  order  under  date  the  ;  without  any  record  being  made  thcreot 
13th  id^,  to  send  up  the  accused  in  1  The  Magistrate's  proceeding  was  also,  in  my 
Form  A — a  form  which  is  applicable  only  ;  opinion,  irregular  and  illegal  on  othergrounds, 
to  cases  which  are  found  true  and  real.  which  are  noted  below.     In  the  first  place,  if 

This  order  seems  to  have  been  complied  the  Magistrate  was  of  opinion  that  the  case 
with.  By  a  further  order  of  the  Magistrate,  \  pending  before  him  was  a  summons-case 
the  police  was  also  directed  to  send  up  the  (Section  148),  the  procedure  adopted  up  to 
complainant  to  be  examined.  This,  however,  '  the  time  when  the  witnesses  appeared  to  be 
was  not  done  till  the  7ih  April  1873,  when  I  examined,  viz.y  the  issue  of  proclamation  and 
the  examination  of  the  complainant  was  i  attachment  of  property  under  Sections  171 
taken,  and  reduced  to  writing.  Subsequently,  and  172,  was  clearly  unwarranted;  for  it 
a  warrant  was  issued  for  the  arrest  of  the  '  cannot  be  supposed  that  the  Legislature,  in 
accused,  and,  on  his  not  being  found,  a  procla-*  providing  two  different  procedures  for  Ibt 
mation  was  issued,  and  his  property  attached,  two  classes  of  cases  called  summons-cases 
imder  Sections  171  and  172  of  the  Procedure  |  and  warrant-cases,  intended  that  the  procc- 
Code.  The  accused  then  surrendered  himself  dure  prescribed  for  one  should  also  be  applied 
on  the  17th  December  1873,  and  was  ordered  ,  to  the  other.  In  summons-cases,  the  proce- 
to  hajut,  where  he  was  kept  above  three  weeks.  '  dure  is  alwa3s  to  be  that  prescribed  therefor 
As  the  complainant  was  not  in  attendance,  by*thelaw.  When  the  complainant, therefore, 
the  hearing  was  adjourned,  and  the  police  did  not  appear,  the  complaint  should  at  onct 
^ordeipd  to  send  in  the  complainant  and  his  '  have  been  dismissed  under  Section  205  ;  bnr. 
witnesses.  On  the  police 'failing  to  carry  ,  instead  of  doing  so,  the  Magistrate  exercised 
out  this  orc^er,  they  were  again,  on  the  31st  his  discretion  under  the  latter  part  of  that 
December  1873,  directed  to  send  the  com-  ^  Section  in  adjourning  the  case,  without  aoy 
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ns   shown   for  the   appearance   of  the 

plainanl  and  his  witnesses,  and  sent  for 

m  through  the  agency  of  the  police;  and, 

the  latter  having  failed  in  the  first  instance 

comply  with  the  requisition,  fresh  orders 

e  issued  to  them  to  send  the  complainanf 

d  his  witnesses  in  charge  of  a  constable. 

on  the  other  hand,  the  Magistrate  thought 

to  be  a  warrant-case,  and  the  offence  to  be 

one  under  Section  39s,  he  was  clearly 

in  trying  the  case  summarily  under 

ter    XVIII.    of  *the    Procedure    Code. 

a  careful  consideration,  however,  of  the 

eedings  of  this  case,  I  am  inclined  to 

ieve   that   from   the   first   the    Magistrate 

s  of  opinion  that  the  offence  charged  was 

e  under  Section  395,  and  not  one  under 

lion   143;  and  therefore  the  trial  should 

e  been  a  regular  trial  throughout. 

In  the  next  place,  I  do  not  see  how  the 
iJibgistrate,  after  having  dealt  with  the  case 
Wlrsome  time  as  one  under  Section  395,  could, 
no  the  eve  of  examining  the  witnesses,  deter- 
mine that  the  case  was  one  under  Section  143, 
\W^dy  as  such,  that  the  provisions  of  Chapter 
:  3tVIIL  would  apply.    The  provisions  of  Chap- 
pgc  XVIII.  were  clearly  intended  to  be  applied, 
I  if  at  all,  from  the  beginning  of  a  case,  and  not 
l-after  k  had  proceeded  to  some  extent.     If, 
•fter  consulting  the  complaint  and  the  deposi- 
'tion  of  the  complainant,  the  Magistrate  finds 
i  liiat  the  case  set  up  by  these  is  a  summons- 
I  case,  and  triable  under  Chapter  XVIII.,  he  may 
I  decide  it  summarily.     If,  on  the  other  hand, 
I  a  clear  case  of  any  offence  not  triable  under 
I  that  Chapter  is  shown  to  have  been  commit- 
•  ted,  he  ha?  no  option  but  to  proceed  with  the 
case  as  in  a  regular  trial ;  for,  until  such  a 
case  is  rebutted  by  the  evidence,  he  has  not 
the  means  of  knowing  that  the  offence  was 
one  to  which  summary  trial  might  also  apply. 
Here  the  case  made  out  by  the  complaint 
and  the  deposition  of  the  complainant  was 
a  dacoity-case.      I  think,  therefore,  the  only 
coarse  open  to  the  Magistrate  was  to  record 
the   evidence  for  the    prosecution   as   in   a  1 
regular   trial,    and    proceed    with   the    case| 
accordingly  ;  and  as  he  has  not  done  this,  the 
accused  has,  I  think,  been  prejudiced  by  this 


failure  on  the  part  of  the  Magistrate.  From 
these  irregularities  and  errors  i#i  ooint  of  law, 
I  think  that  the  order  of  the  Lower  Court 
should  be  set  aside,  and  have,  therefore,  the 
honour  to  report  the  proceedings  for  the 
orders  of  the  Court. 

In  conclusion,  I  beg  to  state,  for  the  informa- 
tion of  the  Couft,  that,  a^  the  accused 
has  only  been  sentenced  to  two  months' 
imprisonment,  a  fortnight  of  which  he 
has  already  undergone,  and  as  there  will 
be  necessarily  some  delay  in  receiving  the 
Court's  order  in  reply  to  this  reference,  I 
have  thought  it  proper  to  direct  the  prisoner 
to  be  admitted  to  tail  pending  further  orders. , 

yudgment  of  the  High  Court, 

Kemp,  y. — We  think  the  proceedings  of 
the  Officiating  RJagistrate  must  be  quashed. 
The  complaint  was  not  of  an  offence  under 
Section  143.  Had  it  been  so.  then,  under 
the  provisions  of  Section  222  of  the  Criminal 
Procedure  Code  the  Magistrate  would  have 
been  competent  to  try  the  complaint  in  a 
summary  \nanner,  inasmuch  as  that  Section 
authorizes  the  Magistrate  to  try  summarily 
oflFences  under  the  Sections  therein  referred 
to,  and  to  dispose  of  them  under  Section  148 
of  the  Criminal  Procedure  Code.  Now, 
Section  143  of  the  Penal  Code  being  one 
under  which  the  punishment  of  imprisonment 
of  either  description  for  a  period  of  six  months, 
and  of  a  fine,  or  both,  may  be  inflicted,  it 
comes  within  the  purview  of  Section  148  of 
the  Procedure  Code;  but  in  Section  148  it 
is  enacted  that,  when  a  complaint  is  made 
before  a  Magistrate  having  jurisdiction  in 
the  case  that  any  person  has  committed,  or 
is  suspected  of  having  committed,  any  offence 
triable  by  such  Magistrate,  and  so  on.  Now, 
ttte  offence,  as  charged  in  the  complaint  in 
this  case,  is  that  the  accused  committed 
dacoity,  and  therefore  the  offence  does  not 
fall  within  the  provisions  of  Section  148,  and 
consequently  the  Magistrate  had  no  juris- 
diction to  try  the  case  in  a  summary  way. 
The.|:onviction  and  sentence  must  be  quashed, 
and  the  case  sent  back  to  the  Magistrate,  who 
will  enquire  into  it,  and  dispose  of  it  in  a 
regular  manner. 


I 


ft 

4. 


I 


RULES  AND  ORDERS  OF  THE  HIGH  COURT. 


of  holidays  prescribed  by  the  Hig:h  Court 
for    observance   in   the   Subordinate     Civil  J  elsewhere  than  ii^  Behar  :— 
Cowts.  •  > 

CIVIL  CIRCULMl  ORDER  No.  24A. 


Behar,  and  those  printed  in  small  capitals 


Holidays. 


^roM  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  Wiltiam 
in  Bengal,  Appellate  Jurisdiction^  dated 
the  2gth  December  18J3, 

(English  Department.) 

The  annexed  list  of  holidays  is  to  continue 
in  force  until  further  orders,  and  no  annual 
lists  will  in  future  be  published. 

2.  District  Judges  will,  in  each  year, 
ascertain  and  fix  for  their  own  Courts  and 
the  Courts  Subordinate  to  them  the  dates  on 
which  the  prescribed  holidays  will  fall. 

3,  Whenever  a  holiday  of  any  kind  falls 
on  the  same  day  with  any  other  holiday,  or 
on  a  Sunday,  the  common  day  alone  is  to  be 
observed. 

By  order  of  the  High  Court, 

(Sd.)     H.  J.  S.  COTTON, 

Offg,  Registrar, 

The  following  list  of  days,  to  be  observei 
as  close  holidays  in  the  Subordinate  Civil 
Courts,  has  been  prepared,  and  is  published, 
by  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  as  directed  by  Section  17 
of  Act  VI.  of  1871. 

In  the  said  list,  the  days  printed  in  italics 
^re  to  be  observed  only  in  the  districts  of 


/. — Christian  holidays,   and  holidays 
unconnected  with  religious  observances. 

New  Year's  Day  and  the  two  days 

foIlowin|^ 
Good  Friday  and  the  day  following 

eueen's  Birthday* 
hristmas    Day   and   the   two   days 
following 

//. — Hindoo  holidays. 

Bussunt  Punchomee 

Sheeba  Rat 

Dole  Jattra  ...        •  ... 

Baronee  Gunga  Snan 

Sreeram  Nabomee 

Mohabishub  Sunkranti      ...       ^     ... 

Dusshora  Gunga  Snan 

Ruth  Jattra 

OoLTA  Ruth 

iunmostomee 
UGGUTDHATREE  POOJA 

Chutter  Mela 
Kartick  Pooja  ... 

///. — Mahomedan  holidays, 

Eed-uz-zoha 

Mohurrum 

Akheri  Char  Shumba 

Futtehi-dooz-dohum 

Shubi  Burrat 

Eed-ul-fitr 

IV,— The  Dusserah  Vacation. 

To  commence  from  the  Mohaloya, 
and  end  in  the  Bhratriditeeya,  vis.^ 
Mohaloya,  Doorga  Pooja,  Luckhi 
Popja,  Dewali  or  Kali  Pooja,  and 
Bhratriditeeya 


Number  of 
Days. 


3 

2 

I 


2 
2 
2 


2 
2 
6 
2 


2 

5 
I 

I 

I 

2 
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Issues  instructions  for  the 
Quarterly  Statements  A  and 
Statement  Jj<K  6. 


preparation  of  the  |  regard  to  the  speedv  Uial  of  suits,  and  ihc  j 
d  B,  and  the  Annual  .  explanations  in  respect  of  cases  peoding  o^cr 

six  weeks,  relate  only  to  suits   for  rem  dK 
and  owing.  | 


CIVIL  CIRCULAR  ORDER  No.  25. 


•  5.  The  heading  "  Other  suits "  will  ihu 
comprise    the    same    denonai nations  in  the 
Annual  No.  6,  and  in  the  Quarterly  Staie- 
t  menls. 


From  the  Officiating  ^Reghirar  of  the  High 
Court  of  judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated  the 
joth  December  /<?7J.  « 


(English  Department.) 


Having  reason  to  believe^ that  some  mis- 
^.     .     ^  ,     ,,  apprehension     exists 

Circular  Order  No.  31, 
dated  4th  November  1S70, 
paragraphs  4  and  5. 

Circular  order  No.  32, 
dated  Sth  November  1870, 
paraf^raph  7. 


as  to  the  orders  noted 
on  the  margin,  in 
connection  with  the 
tripartite  division  of 
the  headings  of  the 
Quarterly  Statements  A  and  B,  and  that  of 
the  Annual  Statement  No.  6,  the  Court  is 
pleased  to  issue  the  following  instructions  en 
the  stibjcct.        • 

2.  In  the  (Quarterly  Statements  submitted 
to  the  Court,  as  well  as  in  the  Annual  State- 
ment No.  6  (Civil),  or  **  Statement  showing 
the  number  and  description  of  civil  suits 
instituted  in  the  Civil  Courts  of  the  district," 
&c.,  the  headings  "  Small  Cause  Court 
Class*'  and  **  Suits  for  money,  distinguishing 
suits  up  to  Rs.  500  cognizable  by  Small  Cause 
Courts  frdtn  other  cases,"  shall  be  taken  to 
embrace  all  suits  for  money,  comprehended 
within  the  sub-headings  of  that  denomination 
in  the  Statement  No.  6,  whether,  with  refer- 
ence to  value  or  other  limitations,  cogniza- 
ble by  a  Court  of  Small  Causes  or  not ;  so 
that,  in  this  respect,  the  Annual  and  Quarterly 
Statements  may  correspond. 

3.  The  provisions  of  Circular  Order  No. 
176  of  the  late  Sudder  Court,  dated  loth 
April  1 86 1,  are,  in  other  respects,  to  remain 
in  force,  and  the  explanations  heretofore 
required  in  respect  of  particular  classes  of 
suits  will  continue  to  be  submitted. 

4.  Again,  in  the  Quarterly  as  well  as  in 
the  Annual  Statements,  the  description  "  Rent- 
suits"  or  "Rent-cases"  will  include  all 
suits  under  the  Rent  Law,  Act  VIII.  (B.C.) 
0*  1869,  which  are  arranged  jinder  the  sub- 
headings specified  in  the  prescribed  form  for 
that    statem^t;     but    the    instructions    in 


By  order  of  the^High  Court. 

(Sd.)      II.  J.  s.  cotton! 

Offg,  Registrar. 


Circulates  Resolution,  declaring  that  pleaders 
enrolled  under  Act  XX.  of  1865  may  hold  tlie 
office  of  Snb-Reg^istrar  of  Deeds. 

No.  3037. 

HIGH  COURT  OF  JUDICATURE  AT 
FORT  WILLIAM  IX  BENGAL. 

The  ijth  December  tSjj, 

Resolution. 

(English  Department.) 

Civil. 

The  question  having  been  raised  whether 
practising  pleaders  of  the  Courts  of  the 
interior  shall  be  eligible  to  the  appointment 
of  Sub-Registrar  of  Deeds,  the  High 
Court  are  pleased  to  declare  that  pleaders 
of  both  the  higher  and  lower  grades  admit- 
ted and  enrolled  under  Act  XX.  of  1865 
shall  be  allowed  to  hold  the  office  of  Sab- 
Registrar  of  Deeds  without  prejudice  to  their 
practice. 


CIRCULAR  MEMO.  No.  21. 

*  Ordered  that  a  copy  of  this  Resolution 
be  forwarded  to  all  District  Judges,  with  a 
request  that  they  will  watch  and  report,  if  any 
inconvenience  appears  to  result  from  the 
office  of  Sub- Registrar  being  held  by  a 
pleader  in  active  practice. 

By  order  of  the  High  Court, 

(Sd.)        H.  J,  S.  COTTON. 

Off^g,  Registrar. 
f 
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pkbstittttes  the  Ras  Poornima  for  the  Dusshora 
Fi^imga  Snan  as  a  holiday  in  the  Civil  Courts 
of  Orissa.  * 


CIVIL  CIRCULAR  ORDER  No.  i. 

\From  the   Officiating  Registrar  of  the  High 
\     Court  of  Judicature  a/*  Fort^  William  in 

Bengaly   Appellate  Jurisdiction,  dated  the 

r^th  yaniiary  iSy^. 

\ 
I 

(English  Deparlment.) 
{Civil:) 

In  modification  of  the  list  of  holidays 
prescribed  by  Circular  Order  No.  24A., 
dated  29th  December  1873,  the  Court  is 
pleased  to  direct  that  the  Ras  Poorniraa  (one 
day)  be  substituted  for  the  Dusshora  Gunga 
Snan  in  the  Civil  Courts  of  Orissa. 


I 

High  Court, 


I  Draws  attention  to  the  provisions  of  Act  X.  of 
1872  in  respect  of  the  submission  of  Criminal 
Appeals. 

CRIMINAL  CIRCULAR  ORDER  No.  1. 

From  the  Officiating  Registrar  of  tlie  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated  the 
lyth  January  18^4. 

(English  Department.) 
{Criminal.) 

The  High  Court  find  it  necessary  to  call 
the    attention    of    the    several    subordinate 


Criminal  Courts,  and  of  the  officers  in 
charge  of  jails,  to  the  provisloms  of  Act  X. 
of  1872,  in  respect  of  the  submission  of 
criminal  appeals.  Section  275  of  the  present 
law  enacts  that  "every  petition  of  appeal 
shall   be   accompanied   by   a    copy    of    the 

judgment  or  order  a{^ealed  against."  In 
cases  tried  by  Jur}',  a  copy  of  the  Judge*s 
charge  to  the  Jury  will  take  the  place  of  the 

*  judgment  or  other  order,  and  a  copy  of  the 
judgment  or  oth^er  order,  or  of  the  Judge's 
charge  to  the  Jury,  as  the  case  may  be,  isr 
under  Section  276  of  the  Code,  to  be 
furnished  without  delay  on  the  application 
of  any  person  Effected  by  such  sentence  or 
order. 

2.  What  the  judgment  or  final  order  in 
the  case  shall  contain  is  enacted  in  Section 
464  of  the  Code :  "  The  judgment  or.  final 
order  shall  contain  the  point  or  points  for 
determination,  the  finding  .thereupon,  and 
the  reasons  for  the  finding."* 

3.  No.  doubt  can  exist  as  to  the  plain 
requirements  of  the  law  in  this  matter,  and 
the  Court  desire,  accordingly,  that  the  sub- 
ordinate Courts  will  carefully  comply  with 
the  provisions  of  the  new  Code,  and  discon- 
tinue the  practice,  which  at  prese^pt  exists  in 
several  quarters,  of  furnishing  to  the  person 
affected,  and  sending  up  to  the  Appellate 
Court,  a  copy  of  the  sentence  only  with  the 
petition  of  J^ppeal. 
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Circulates  revised  heading^s  to  be  adopted  in  the 
prepara^o*  of  Annual  Statement  B  i. 


CIRCULAR  MEMO.  No.   i. 


From  the  (Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated  the 

^    24th  January  18J4, 


(English  Department) 


{Civil  and  Criminal.) 


In  supersession  of  Circular  Memo.  No.  2, 
dated  26th  February  1873,*  ^^^  annexed 
revised  list  of  headings  is  circulated  for  tiie 
guidance  of  all  Civil  and  Criminal  Courts, 
subject  to  the  control  of  the  High  Court,  to 
be  adopted  in  the  preparation  of  Judicial 
Statement  (annual  B  1),  from  and  after  ist 
January  1873,  when  Act  X.  of  1872  came 
into  operation. 


List  of  Headings, 


Criminal  powers  only 


Magistrates   of   the    third    class   exercising 

(  Paid. 

(  Unpaid. 

Magistrates    of    the   third    class    exercising 
Criminal  and  Civil  powers. 


I 


%*  19  W.  R.,  Cirs.,  9. 


Magistrates  of  the  third  class  exercxsioj 
Criminal  and  Revenue  powers. 

Magistrates  of  the  third  class  exercisinj 
Criminal,  Civil,  and  Revenue  powers. 

Magistrates  Of  the  second  class  exercisinj 
Criminal  powers  only. 

Magistrates  of  the  second  class  exercisinj 
Criminal  and  Civil  powers. 

Magistrates  t)f  the  second  class  exercisinj 
Criminal  and  Revenue  powers. 

JNIagistrates  of  the  second  class  exercisioi 
Criminal,  Civil,  and  Revenue  powers. 

Benches  of  Magistrates. 

Magistrates  of  the  first  class  exercising  on)] 
(Criminal  powers. 

Magistrates  of  the  first  class  exercising 
Revenue  powers. 

Magistrates  of  the  first  class  exercising  also 
Reve*iue  and  Civil  powers. 

Magistrates  of  Districts  exercising  only 
Criminal  powers. 

Magistrates    of     Districts     exercising    also  ! 
Revenue  powers.  I 

Magistrates    of    Districts    exercising    also  1 
Rfa'enue  and  Civil  powers.  ' 

Magistrates  exercising  the  powers  described 
by  Section  36,  Act  X.  of  1872. 

Courts  of  Session. 

Moonsiffs  exercising  only  Civil  powers. 

Moonsiifs  exercising  also  Revenue  powers. 

Moonsiffs  exercising  also  Criminal  powers. 

Moonsiffs  exercising  also  Revenue  and  Cu- 
min al  powers. 

Small  Cause  Courts  exercising  no  other 
functions. 

Judges  of  Small  Cause  Courts  exercising 
also  ordinary  Civil  (or  Revenue)  powers. 

Judges  of  Small  Cau^  Courts  exercising 
Criminal  or  Revenue  as  well  as  Civu. 
powers. 

Subordinate  Judges  without  other  functions. 

Subordinate  Judges  exercising  jurisdiction  of 
Small  Cause  Court  Judge. 

District  Judges. 

Judicial  Commissioners  with  powers  of  ditto. 


^40 
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paras,  i  to6  of  Circular  No.*  3X  of  4th 
[ovember  1870,  and  preacribes  reviaed  fonna 
Quarterly  Statementa  A,  B,  and  C. 

IIVIL  CIRCULAR  ORDER  No.  2. 

m  the  Officiating  Registrar  of  the  High 
hurt  of  Judicaturt  at  Fort  William  in 
^iugal^     Appellate    Jurisdietion,    dated 

\he  96th  yanuary  iSj^f. 

(English  Department.) 


{Civil.) 


Tat  orders  noted  on  the  margin  are  here- 
,  by    superseded,  and 

lS*^Ki^''^*l^°«3''    the  Quarterly  State- 

Ucd  4th  November  I S70,  >"   .       •,■'         ,   ^ 

I  to  6.  ments  A,   B,  and  C 

will     henceforth    be 

>mitted  by  the  District  Judges  to  the  High 

>urt  in  the  revised  forms  now  circulated, 

Linencinf^,   where  they   have    not    been 

leady  adopted,    with    those    for    the    ist 

(aarter  of  1874. 

).  Statements  received  in  other  than  the 
tiinted  forms  supplied  by  the  Superintendent 
K  Stationery  will  be  returned,  and  the 
listrict  will  be  dealt  with  as  if  no  State- 
tents  had  been  received. 

3.  Statement   A    will    contain    the    total 
ramber  of  original  suits  before  each  of  the 
iCivil  Courts    in    the    district    during    the 
[quarter.  The  first  column  marked  «  Class  of 
LCoarts "  will  contain  the  designation  of  each 
^ivil  Court  in    the    district.      Column    5 
[wended  to  show  suits  received  **by  insti* 
ttion  "  will  include  cases  received  on  remand 
trom  a  higher  Court/ or  admitted  to  review  : 
^ut  such  cases  should  be  noticed  also  in  the 
ilumn  of  remarks.    It  will  be  seen  that  in 
pbe  other  columns,  the  cases  dealt  with  by 
^transfer  have  been  distinguished  from  other 
ewes  under  both  the  gefteral  heads  "  Re- 
vived" and  "Disposed  of,"  separate  columns 
having  been  allotted  to  them,  so  that  the 
°gtires  in  red  ink  prescribed  by  Circular 

Vol.  XXI, 


Order  No.  25,  dated  12th  August  1871,*  will 
no  longer  be  necessary.  Ti^  instructions, 
however,  contained  in  Circular  OTder  No.  38, 
dated  uth  October  iSyi^f  as  to  the  nature  of 
the  transfers  intended,  will  apply  to  the  new 
columns. 

4.  Part  II.  With  reference  to  explana- 
tions of  the  causes  of  delay,  District  Judges 
will  be  guided  by  Cincular  Orders  No.  6, 
dated  15th  February  1873,^  alid  No.  25, 
dated  30th  December  1873.$ 

•  5.  Statement  B.  Whenever  the  columns 
showing  cases  received  "  by  transfer  "  under 
each  of  the  several  classes  difFer  from  the 
corresponding  columns  for  cases  disposed  o/m- 
**  by  transfer,"  an  explanation  of  the  discre- 
pancy should  be  given  in  the  column  of 
remarks.  When  a  case  is  remanded  under 
section  351,  Cifil  Procedure  Code,  it  is  to 
be  treated  as  decided  by  the  Appellate  Court, 
disappearing  from  its  original  file,  and 
should  be  accounted  for  as  disposed  of  by 
transfer  ;  but  where  an  order  is  made  under 
section  354,  the  case  ought  not  to  be  removed 
from  the  file  of  the  Appellate  Court,  but 
shown  as  pending.  When  a  case  is  received 
by  the  Appellate  Court  under  an  order  of  the 
High  Court  in  special  appeal«it  will  be  shown 
as  received** by  transfer,"  and,  after  disposaL 
will  be  shown  as  disposed  ^either  by  "  final 
order"  or  "  by  transfer,"  according  as  it  has 
been  dealt  with  under  section  354  or  remand- 
ed to  the  original  Court.  Red  ink  figures 
need  not  be  given. 

6.  Part  11.  The  remarks  already '  made 
in  connection  with  Part  IL  of  Statement  A 
apply,  mutatis  mutandis,  to  Part  Up  of  State- 
ment B. 

7.  Statement  C  is  intended  to  exhibit  all 
miscellaneous  cases  instituted  and  disposed 
of  by  the  various  Judicial  Courts  in  the 
district.  All  business  heretofore  entered  in 
the  Statements  under  the  head  of  "  Other 
Miscellaneous  Proceedings,"  and  which  for 
the  most  part  consists  of  reports,  answers  to 
or  orders  upon  proceedings  from  other  Courts, 
applications  from  ministerial  officers,  &c., 
must  be  carefully  excluded,  and  nothing  but 
real  cases  requiring  a  judicial  finding  and 
order  should  be  entered.  Proceedings  under 
section  45  and  section  75,  Act  VIII.  (B.  C.) 
of  1869,  for  example,  should  not  be  included 
in  Statement  C. 


•  16  W.  R.  (Civ.  Cirs.)  8. 
t  Hid,  II. 
X  iQ  W.  R.  (Cirs.)  8. 
I  Infra  (Cirs.)  s.         0 
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High  Court, 


•    9 


attention  to  preyious  Circular*  regarding 
pnnching  of  Stamps  affixed  to  Documents. 

CITIL  CIRCULAR  MEMO?  No.  4. 


fhi  Officiating  Regiftrar  of  the  High 
\:  Ctmrt  of  Judicature  at  Fort   William  fh 
Bengal^     Appellate    Jurisdiction^     dated 
\'  ike  14th  February  iSjjf, 

(English  Depa^ment.) 

iCivil.) 

Thk  attention  of  all  Civil  Courts  subor- 
Inate  to  the  High  Court  is  drawn  to  the 
ction  in  paragraph  2  of  Circular  Order 
b.  3.  dated  17th  January  1871,*  as  to  the 
nching  of  stamps  affixed  to  documents 
ed  by  them  at  the  time  the  stamps  are 
;  and  it  is  ordered  that  the  duty  be 
;ig;ned  in  every  Court  to  a  specified  respon- 
Ale  officer. 

s.     Blank  papers  for  copies  should,  as 
usual,  be  presented  with  the  application  ;  but 
it  15  not  necessary  in  such  cases  that  stamps 
dionld  be  afl^xed  to  the   blank    papers;   it 
win  be  enough  if  the  adhesive  stamp  be  made 
over  to  the  officer  whose  duty  it  is  to  cancel 
Stamps,  and  that  officer  will,  if  the  request 
for  a  copy  be  allowed,  at  once  affix  the  stamp 
to  the  paper,  and  cancel  it  by  punching,  but 
y  it  be  not  allowed,  he  will  return  the  adhe- 
sive stamp  to  the  petitioner,  a  note  to  this 
effect  being  made  in  the  register,  and  signed 
by  such  officer. 


Statement  D,  Part  I.,  the  Honorary  Magis- 
trates, who  have  acted  singly,  ^ay  be  entered 
together,  and  their  cases  exhioited  in  one 
line.  But  Benches  of  Magistrates,  however 
composed,  should  be  exhibited  separately, 
one  line  to  each,  thus : — 

Sudder  Bench  of  Magistrates 

Ferozepore 


Honorary  Magistratqp  sitting  singly- 


Shows  how  Sitting9  of  Honorary  Magistrates 
and  Benches  ot  Magistrates  should  be  entered 
in  Statement  D,  Part  I. 

CRIMINAL  CIRCULAR  MEMO.  No.  i. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated  the 
igth  February  18J4,  • 

(English  Department.) 

{CriminaL) 

As  Honorary  Magistrates  in  some  distripts 
are  now  exceedingly  numerous,  but,  as  a 
general  rule,  they  singly  try  few  cases,  the 
Court  directs  that,  in  the  first  column  of 

*  15  W.  R.  (Civil  Cirs.)  2. 


NOTIFICATION. 

The  following  rules  made  by  the  Higlu 
Court  of  Judicature  at  Fort  William  in 
Bengal,  pursuant  to  section  ao,  clauses  1,2, 
and  3  of  the  Court  Fees  Act,  1870,  having 
been  approved  4)y  the  Lieutenant-Governor 
of  Bengal,  and  sanctioned  by  the  Governor* 
General  of  India  in  Council,  are  now 
published. 

H.  J.  S.  COTTON, 

Off'g.  Registrar, 

High  Court,        > 
The  23rd  Feb.  1874,  j 

Rules  framed  by  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal  in 
accordance  with  clause  /,  section  20^  of  the 
Court  Fees  Act  of  1870^  declaring  the  fees 
chargeable  for  serving  and  executing  prO" 
cesses  issued  by  the  High  Court  in  its  Ap- 
pellate Jurisdiction^  and  by  the  other  Civil 
and  Revenue  Courts  established  ^ithin  the 
limits  of  such  jurisdiction. 


RULE  I.— The  fees  exhibited  in  the 
following  table  shall  be  charged  for  serving 
and  executing  the  several  processes  against 
which  they  are  respectively  ranged  : — 

Table  of  Fjcis. 

Part  I. — In  the  High  Court,  Appellate 
Jurisdiction  — 

Proper  Fee. 
Rs.  A.  P. 

Article    /. — Every    summons, 
subpcena,  rule,  notice,  proclama- 
tion, injunctiox^  or  other  order  not       •         -* 
elsewhere  specified  in  this  Table, 
Part  I  • 


3 


o    o 


10 
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Proper  Fee. 
.   •  Rs.  A.  P. 

Article  2. — Every  commission 
to  make  a  local  investigation,  or 
to  take  evidence,  or  for  any  other 
purpose — 

{a)  in  respect  of  the  com- 
mission      ...  ^,  ...300 

{b)  in  respect  of  the  remu- 
neration of  the  Commissioner, 
1'.  e,y  person  who  is  to  ei^ecute 
the  commission,  per  diem         ...^"5*V,  '**"*  " 

'  theCourt  may 

^  direct. 

•  Note, — A  sum,  suAicient  to  cover  the  daily 
fee  {b)  for  such  period  as  may  be  fixed  by  the 
Court  for  the  purpose  of  executing  the  commis- 
sion, must  be  paid  in  addition  to  the  fee  (a)  at 
the  time  when  the  commission  •is  issued  ;  and,  if 
the  commission  is  not  completely  executed  within 
the  period  so  fixed,  a  further  sum,  sufficient  to 
cover  the  daily  fee  {b)  for  the  excess  period 
extending  from  the  end  of  that  fixed  period  up 
to,  and  inclusive  of,  the  date  of  the  complete ' 
execution  of  the  commission,  must  be  paid  before 
the  Commissioner's  repogt  or  other  return  to  the 
commission  is  used. 

Rs.  A.  P. 
Article  j. — E^ery  warrant  for 
srrest  of  the  person  ...     3    o    o 

Part  II. — In  the  Courts  of  Judges  and 
Subordinate  Judges,  and  in  the  Revenue 
Courts,  when  the  suit  in  the  Revenue  Courts 
in  which  the  process  is  issued  is  valued  at  a 
sum  exceeding  Rs.  1,000  : — 

Rs.  A.  P. 

Article  /. — Every  summons, 
subpoena,  ^notice,  proclamation, 
injunction,  or  other  order  not 
elsewhere  specified  in  this  Ta- 
ble, Part  II.  ...  ...     2     o    o« 

Article  2, — Every  commission 
to  make  a  local  investigation,  or 
to  lake  evidence,  or  for  any  other 
purpose — 

{a)  in  respect  of  the  com- 
mission       ...  ...  ...     2     c    o 

(b)  in  respect  of  the  remu- 
neration of  the  Commissioner, 
f.  e,f  person  who  is  to  execute 
the  commission, /^r  <//>;?/  ...     3     o    o 

Note. — A  sum,  sufficient  to  cover  the  daily 
fee  {b)  for  such  period  as  may  be  fixed  by  the 
Court  for  the  purpose  of  executing  the  commis- 
sion, must  be  paid  in  addition  to  the  fee  (a)  at 
the  time  when  the  commission  is  issued  ;  and,  if 
t];te  cocimission  is  not  completely  executed 
within  the  period  so  fixed,  a  fift-ther  sum,  suffi- 
cient to  cover  the  daily  fee  {b)  for  the  excess 
period  extenoing  from  the  end  of  that  fixed 


O     O 


period  up  to,  and  inclusive  of,  the  date  of  the 
complete  execution  of  the  commission,  must  be 
paid  before  |he  Commissioner's  report  or  other 
return  to  the  commission  is  ased. 

Proper  Fee. 

*  Rs.  A.  P.! 

Article  j. — ^Every  process  of 
attachment  of  property  by  notice 
or  proclamation         ...  ...     2 

Article  4. — ^Ev«ry  process  of 
attachment  of  propeitj^  by  ac- 
tual seizure — 

(c)  in  respect  of  the  warrant 
of  attachment  ...  ...     3 

{d)  in  respect  of  each  man, 
necessary  to  ensure  safe  custody, 
who  is  left  in  possession,  per 
diem  ...  ...  ...060 

Note. — A  sum,  sufficient  to  cover  the  daily  lee 
{d)  for  a  period  of  at  least  one  month,  most  be 
paid  in  addition  to  the  fee  (r)  at  the  time  when 
the  process  is  obtained  ;  and,  if  the  attachment 
is  continued  beyond  the  month,  a  further  like 
sum  for  the  next  month  must  be  paid  two  dev 
days  before  the  expiration  of  the  month  which 
has  been  already  paid  for,  and  so  on  for  each 
ensuing  month,  otherwise  the  man  or  men  m 
possession  will  be  removed. 

Rs.  A.  t. 
Article  5. — Every  process  of 
attachment  by  the  arrest  of  the 
person         ...  ...  ...  15    o    o^ 

Article  6. — Every  order  for 
the  sale  of  property — 

(e)  in  respect  of  the  order  of 
sale  ...  ...  ...     a    o    o 

(/)  by  way  of  poundage  on 
the  gross  amount  realized,  by 
the  sale  up  to  Rs.  1,000  ...  2  per  cent. 

Together  with  a  further  fee  on 
all  excess  of  gross  proceeds 
beyond  Rs.  1,000  of  ...  ...  t  percent. 

Note. — ^The  portion  (e)  of  this  fee  must  be 
paid  when  the  process  is  obtained,  and  the 
poundage  (/)  must  be  paid  at  the  time  of  making 
^he  application  for  payment  of  the  proceeds  of 
sale  out  of  Court,  as  hereinafter  provided. 

Part  III. — In  the  Courts  of  MoonsiflFs 
and  of  Small  Causes,  and  in  the  Revenue 
Courts,  when  Part  II.  does  not  apply  : — 

^  •  ivS.  A.  1  • 

Article  /. — ^Every  summons, 
subpcena,  notice,  proclamation, 
injunction,  or  other  order  not 
elsewhere  specified  in  this  Table, 
Part  III.      ...  ...  ...     100 
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It 


Article  2. — ^Every  commission 
to  make  a  local  investigation,  of 
to  take  evidence,  or  for  any 
other  purpose — 

(a)  in  respect  of  the  commis- 


J^roper  Fee. 
Rs.  A.  P. 


aon 


o    o 


{h)  In   respect  of  the    remu- 
neration   of   the   Commissioner,  ^ 
I.  /.,  person    who  is  to  {xecute 
the  commission,  ^^{^  </f>;7i         ...     3    o    o 

Ifote, — A  sum,  sufficient  to  cover  the  daily ^ 
fee  (&)  for  such  period  as  may  be  fixed  by  the 
Court  for  the  purpose  of  executing  the  commis- 
sion, must  be  paid  in  addition  to  the  fee  (/i) at  the 
time  when  the  commission  is  issued  ;  and,  if  the 
commission  is  not  completely  executed  within 
the  period  so  fixed,  a  further  sum,  sufficient  to 
hwer  the  daily  fee  (6)  for  the  excess  period 
eictendin^  from  the  end  of  that  fixed  period  up 
,lo,  and  inclusive  of,  the  date  of  the  complete 
execution  of  the  commission,  must  be  paid 
before  the  Commissioner's  report  or  other  return 
to  the  commission  is  used. 

Rs.  A.  P. 

Article  j. — ^Every  process  of 
attachment  of  property  by  notice 
or  proclamation.  ...  ...     100 

Article  4, — Every  process  of 
attachment  of  property  by  ac- 
laal  seizure — 

(f)  in  respect  of  the  warrant 
of  attachment       ...  ...100 

t  (</)  in  respect  of  each  man, 
necessary  to  ensure  safe  cus- 
tody, who  is  left  in  possession, 
/w  ditm  ...  ...     o    4,  o 

Note, — A  sum,  sufficient  to  cover  the  daily 
fee  \d)  for  a  period  of  at  least  one  month,  must 
he  paid  in  addition  to  the  fee  (c)  at  the  time 
when  the  process  is  obtained  ;  and,  if  the  attach- 
ment is  continued  beyond  the  month,  a  further 
like  sum  for  the  next  month  must  be  paid  two 
dear  days  before  the  expiration  of  the  month 
which  has  been  already  paid  for,  and  so  on  for 
^h  ensuing  month,  otherwise  the  man  or  men 
in  possession  will  be  removed. 

Rs.  A.  P. 

Article  5. — Every   process   of 
attachment  by  the  arrest  of  the  # 

PC'son...  ...  ...500 

Article  6. — Every    order    for 
the  sale  of  property — 

(0  in  respect  of  the  order  of 
^*^e     ...  ...  ...     100 

(/)  by  way  of  poundage  on  ,^ 
the  gross  amount  realized  by  the 

^e  up  to  Rs.  1,000                ...  a  per  cent. 

Together  with  a  further  fee  on 
*"    excess    of   gross  proceeds 

heyond  Rs.  1,000  of                ...  i  percent. 


Note.-^The  portion  (e)  of  this  fee  must  b© 
paid  when  the  process  is  obtained  ;  and  the 
poundage  (/)  at  the  time  of  nuking  the  appli- 
cation for  payment  of  the  proceAls  of  sale  out 
of  Court,  as  hereinafter  provided. 

RULE  II.— Notwithstanding  Rule  I.,  no 
fee  shall  be  chargeable  for  serving  and  execut- 
ing any  process,  such  as  a  notice,  rule,  sum- 
mons, or  warrant  of  arrest,  which  may  be 
issued  by  any  Court  0^  its  own  motion,  solely 
for  the  purpose  of  taking  cognf^ance  of,  and 
punishing,  any  act  done,  or  words  spoken,  in 
contempt  of  its  authority. 

RULE  III. — No  process  which  comes 
within  the  op^ation  of  Rule  I.  shall  be 
drawn  up  for  service  or  execution,  except' 
upon  an  application  made  to  the  Court  for 
that  purpose  in  writing,  on  a  document 
bearing  uponjts  face  stamps  not  less  in 
amount  than  the  fee  which  by  Rule  I.  is 
directed  to  be  charged  fot  serving  and  exe- 
cuting the  process  so  sought  t6  be  drawn  up. 
This  application  may,  however,  at  the  option 
of  the  party  making  it,  be  included  in  the 
petition  by  which  he  moves  the  Court  to 
order  the  process  im  issue,  but  in  that  case 
the  petition  must  bear  the  requisite  stamps 
for  the  process-fee,  in  addition  to  such 
stamps,  if  any,  as  are  needed  for  its  own 
validity;  and,  in  either  case,  the  filing  of 
the  application  thus  duly  stamped  shall 
constitute  payment  of  the  fee  chargeable  for 
the  process. 

RULE  IV. — In  cases  which  are  covered 
by  the  note  to  article  2  of  Part  I.,  and  the 
note  to  articles  (2)  and  (4)  of  Parts  II.  and 
in.  of  the  Table  of  Fees  in  Rule  I.,  the 
additional  fee  which  may  becoftie  payable 
after  the  process  has  been  actually  issued 
shall  be  paid  by  filing  a  written  requisition 
to  the  Court  10  receive  the  fee,  which  docu- 
ment shall  bear,  on  the  face  of  it,  stamps 
not  less  in  amount  than  the  additional  fee, 
together  with  a  memorandum  of  the  purpose 
for  which  it  is  paid. 

RULE  V. — The  proceeds  of  a  sale 
effected  in  execution  of  any  decree  will  only 
be  paid  out  of  Court  on  an  application  made 
for  that  purpose  in  writing)  and  the  addi- 
tional fee  (/),  article  (6),  Parts  II.  and  III., 
must  be  paid  by  stamps  affixed  to,  or 
impressed  upon,  the  first  of  such  applica- 
tions ;  whether  it  be  or  be  not  made  by  the 
person  who  obtained  the  order  for  sale,  or 
whether  it  does  or  deos  not  extend  to  the 
whole  of  the^  proceeds.  No  fee  #  will  J)e 
chargeable  upon  any^  such  application  subse- 
quent to  the  first.  » 
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N.  S.— The  Fees  paid  in  pursuance  of  these 
Rules  must,  in  all  proceedings,  be  deemed  and 
treated  as  pagt  (rf  the  necessary  and  proper  costs 
of  the  party  who  pays  them. 

R.  COUCH. 
F.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 
A.  G.  IVfACPHERSON. 
,        W.^MARKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIE. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 


Proper  Ftt 
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Rules  framed  by  the  High  Court  of  Judi- 
^  cature  at  Fort  Jf^tlliam*  in  Bengal  in 
accordance  with  clause  Sy  section  20, 
of  the  Court  Fees  Act^  i^jo,  declaring 
the  fees  chargeable  for  service  and 
execution  of  the  several  processes  in  the 
Courts  of  MagistrcUes. 

I.— The  fees  hereinftfter  mentioned  shall 
be  chargeable  for  serving  and  executing  the 
processes  to  which  the  fees  are  respectively 
attached,  viz.  .•— ^ 


Where  it  is  necessary 
to  place  officers  in 
charee  of  property 
attached,  for  each 
officer  so  employed 
per  diem 


Proper  Fee. 
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TFor  the  warrant  in 
(I)  Warrant  of  <     respect  of  one  per- 

(.     son 

In  respect  of  every 

additional    person 

•  named  therein    ... 

For  the  summons  in 
respect  of  one  per- 


o 


040 


(3>  Summons... 


son,  or  of  the  first 
two  persons  resid- 
ing in  the  same 
place  ...  o 

In  respect  of  every 
additional  person 
named  therein    ...  o 

(3)  Proclama-' 
tion  for  ab- 
s  c  on  di  ng 

party  u  n  d  e  r  ^  For  the  proclamation  2 
section     171, 
C.  Cr.  Proce- 
dure 

(4)  Pro  clam  a-' 
tion  for   wit- 
ness not  at-  \  For  the  proclamation  i 
tendmg,  sec-  ♦ 
tion  353 


8    o 


o 


o 


o 


0    o 


(6)  Warrant   oi\ 
levy  of  fine  or 

qf     mainten-  >  For  the  warrant  ...  1    0 
ance  to  wife, 
children,  &c.J 

and  a  percentage  on 
the  amount  of  fine 
or  maintenance  le- 
vied, 9f#.,  2  per 
cent,  on  sums  not 
exceeding  Rs.  100; 
and  where  the  sum 
exceeds  Rs.  100, 
then  2  per  cent  on 
Rs.  100,  and  i  per 
cent,  on  the  amount 
of  excess. 

(7)  Written  order    For  the  Order    ...  i    00 

(8)  Injunction  ...     For  the  Injunction  i    0  0 

(9)  Notice        ...     For  the  Notice  ...  i   00 
II. — Nothing  herein  contained  shall  be 

deemed  to  authorize  the  levying  of  anj  fee 
for  any  summons  to  attend  as  a  juror  or 
assessor  in  a  Court  of  Session,  and  00  /ee 
shall  be  chargeable  on  any  such  sumnoos. 

III. — No  fee  shall  be  chargeable  in 
advance  on  any  process  of  a  Criminal  Cooit 
in  any  case  where  the  prosecution  is  tm  the 
part  of  Government,  but  it  shall  be  compe 
tent  to  any  Magistrate  in  such  case,  if  the 
accused  is  convicted,  to  order  that  sach  fees 
shall  be  paid  by  the  accused,  or  any  of  them, 
in  like  manner  as  if  such  fees  had  been  paid 
by  the  prosecutor  in  the  first  instance. 

IV. — Where  any  percentage  isdirectedby 
these  rules  to  be  taken  upon  amounts  levied 
as  fines  or  maintenance,  such  percentage 
shall  be  deducted  from  the  proceeds  of  aojr 
property  sold,  or  shall  be  paid  together  with 
the  amount  levied,  and  with  the  other  costs 
of  process  as  stated  in  the  warrant 

V. — When  a  proclamation  has  been  issued 
for  any  absent  witness,  if  the  witness  shall 
Afterwards  appear,  and  the  Court  shall  be  oE 
opinion  that  such  witness  had  absconded 
or  concealed  himself 'for  the  parpose  of 
avoiding  the  service  of  a  warrant  upon  bin, 
such  Court  may  order  the  witness  to  pay  the 
cost  of  the  proclamation. 

.VI.— In    districts  named  in  the  margin^ 

where    the  sab- 


Rajshahye. 

Bograh. 

Dinagepore. 

Malda. 

RungpoTO. 

Bancoorah. 


Beerbhoom. 

Cachar. 

ChittaroQg. 

Noakhally. 

Singhbhoonii 

Nowgong. 


divisional  system 
has  not  been  f  o^f 
introduced'!* 
everv  case  wbcrt 

h 


^ 


0g4 


Rui€Sy&C. 


THft  WSBJUiT   aiPORTXlL 


Htgk'Caurir 


.13 


^ocess  has  to  be  executed  at  a  distance  of 
e   than  25  miles  from  the  Court  from 
ich  it  is  issued,  an  addition  of  ^ne-fourth 
to  be  made  to  the  fee  chargeable ;  and,  if 
than  50  miles,  an  additioii  of  one-half. 

R.  COUCH.  * 

F.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 
A.  G.  MACPHERS0I5. 
W.  MAftKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIE. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 


Vx  Jramed  by  the  High  Court  of  Judi- 
cafure    at   Fort    William   in  Bengal^   in 
.    accordance    with     clauu    5,     uction    20, 
^tke  Court  Fees  Act,  1870:— 

I.  Thb  following  monthly  salaries  shall 
Jfe  allowed  to  the  Nazir  and  other  persons 
tployed   in  the   service  or  execntion   of 
IS  of  the  Civil  Courts : — 

■  /j/. — ^In  the.Court  of  the  District  Judge — 

Rs. 

iT&e    Nazir   being   the    person    responsible 
^'*  -lior     doe    service    and    execution    of    all 

Srocesses   in  the  Courts  at  the  Sudder 
tation 

DOT  by  increments  to 
Clerk  or  Taidnavis 
'',  and  grade 
*  „       I  St  grade,  after  three  years'  approved 
secvice 

2ftd^ — In  the  Court  of  the  Subordinate 
Jndg^e,  not  being  Judge  of  a  Small  Canse 
Court— 

yhSb  Nazir,  Rs.  25  to  35,  according  to  cireom- 


Peons  in  the  Revenue  Court  of  a  Collector 
shall  be  remunerated  as  those  in  the 
Court  of  the  District  Judge,  ^eons  in 
the  Revenue  Court  of  a  Deputy^  Col- 
lector shall  be  remunerated  as  those  in 
the  Court  of  a  Moonsiff. 

2.    The  following  monthly  salaries  shall 

be  allowed  to  the  peons  and  other  officers 

employed  in  the  service  or  execution  of  pro* 

cesses  in  the  Courts  of  |he  Magistrates  ;-t-* 

■      • 

ist, — In  the  Court  of  the  Magistrate  oi 
the  District — 

Court  Inspector  (or  Nazir)  responsible  for 
the  due  service  and  execution  of  all 
processes  in  the 'Courts  of  the  several 
Magistrates  at  the  Sudder  Station,  ais  at  ' 

present 


Peons,  each 


Rs. 
7 


2nd, — In      Sub-Divisional      Magistrates' 
Courts — 


100 

aoo 

10 

8 

xo 


Court   Inspector  (or   Nazir)   of   Sub-Divi- 
sion, as  at  present. 

Peons,  each 


Rs. 
7 


IftoBs,  29  in  Judge's  Court. 

^rd. — In  the  Court  of  the  Sudder  Moon- 
siff— 

Rs. 

N&ib  Nazir  .•         20 

PooBSy  and  grade  ■  ■  •  6 

„      ist  grade,  after  three  years'  approved  • 

service  •••  8 

^^. — Iq  the  CouAs  of  MoonsiEs  not  at 

the  Sudder  Station — 

Rs. 

Na^ir  •  .         25 

Fecms,  and  grade  •••     « ^  6 

jr      1st  grade,  after  three  y^rs '  approved 

service  •••        8 

j/A. — Small  Cause  Courts — 

^***^     >  as  at  present 

VoL  XXI. 


Note. — The  rates  of  remuneration  for  peons 
provided  by  these  rules  are  intended  to  secure  the 
services  of  oies  who  can  read  and  write.  But,  when- 
ever^  on  the  occurrence  of  a  vacaifty,  candidates  thus 
quaHHed  shall  not  be  available,  the  Court,  on  whose 
establishment  the  vacancy  exists,  may  record  a 
declaratioB  lo  that  effect,  and  ma^  then  appoint 
temporarily  some  person  whom  it  may  consider 
competent  to  perform  the  duties,  and  wno  shall  be 
paid  at  the  rate  of  Rs.  5  per  mensem  in  Moonsiffs' 
Courts,  and  Rs.  6  per  mensem  in  all  other  Courts. 
Provided  that  such  appointments,  when  made. by  a 
Court  subordinate  to  the  District  Jud|^e,  or  the 
Mafifistrate  of  the  District,  shall  be  subject  to  the 
approval  of  such  Jud^e  or  Magistrate,  and  shall 
cease  as  soon  as  duly-qualiiied  candidiAes  shall  be 
procurable. 

R,  COUCH. 

F.  B.  KEMR 

LOUIS  S.  JACKSON. 

J,  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 

CHARLES  PONTIFEX. 
W.  AINSLIE. 
E.  G.  BIRCH. 
G.G.MORRIS. 


NOTIFICATION, 

The  following  are  the  rules  made  fey  the 
High  Court  of  Judicature  at  FojJ  William  in 
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number  df  processes,  and  may  from  lu 
time  apportion  ?uch  peons  accordiof  toi 
among  saqli  Courts. 

jih, — When    it   appears   to   ibe  Db 
Judge  that  the  number  of  processes 
out  of  any  Court  or  class  of  Courts  in 
District  has  increased  by  lo  per  cent,  he 
be  competent  to  make  acorrespondinginct 
in^be  number  of  peons ;  and,  if  there 
a  diminution  to  tbe  like  extent,  or  if  be 
be  satisfied  that  the  processes  of  all  or 
of  such  Courts  can  be  executed  by  a  sma 
number  of  peons,  it  shall  be  his  duty  to 
a  reduction  accordingly. 

Rules  framed  by  the  High  Court  of  Ji 
cature  at  Fort  William  in  Bengal, 
accordance  with  section  22  of  the  C^ 
Fees  Act y  1870: — 

tst, — The    Magistrate    of    every 
shall  ascenain  the  average  number  of 
cesses  issued  in  a  year  from  his  ovn  Coj 
and  from  each  of  the   Courts  subordii 
thereto,  during  three  years  last  past. 

2nd. — The  peons  to  be  employed  in  each 
District  shall  be  in  number  sufficient  for  tk 
execution  of  a  like  number  of  pWesses^ofift 
peon  being,  for  this  purpose,  consiM 
capable  of  executing  300  processes  per 
annum. 

jrd. — In    the    Districts    named  on  4e 

Oiittagong.      °^ar«»°'  ^^  *J 
Dina^epore.     peons      cnimstta 

Mymeasin^b.  n^ith   a   lar^  p^ 

rSI?^'^"  portion  of  procea- 
es  have  to  be 
conveyed  by  boat, 

N.B. — For  the  Districts  ia  ,v»-.  ^.^mKArnf  nm. 
the  2fid  column,  the  calculation  ^^^  number  Ot  JMO- 
is  to  be  made  for  from  May  to  Cesses  WDtCh  eaCD 
October  inclusive  only.  peOn    iS    expected 

to  serve  may  be  reduced  by  one-third,  aad 
the  number  of  peons  to  be  employed  shall  be 
calculated  accordingly. 

4ih. — Where  it  appears  advisable  to  tlie 
Magistrate  of  the  District,  he  may  auiborixe 
the  appointment  of  such  number  of  peons  ou 
uie  whole  for  all  the  Courts  in  his  District 
as  may  suffice  for  executing  the  total  nam- 
ber  of  processes  of  those  Courts,  and  may, 
from  time  to  time,  apportion  such  peons 
according  to  need  among  such  Courts.  . 

^/A.— When  it  appears  to  the  District 
Magistrate  that  the  number  of  P«*^ 
issued  out  of  any  Court  or  Courts  in  the 
District  has  increased  by  10  per  cent,  w 
shall  be  competent  to  make  a  correspoodiof 
increase  in  the  number  of  peons; 


Bengal,  and  approved  by  the  Lieutenant- 
Governor  of  ^engal  and  by  the  Governor- 
General  of^ndia  in  Council,  under  section 
2%  of  the  Court  Fees  Act,  1870 : — 

H.  J.  S.  COTTON, 
Offg,  Registrar, 

High  'Court,         )    •  • 

The  23rd  Ffb.  i8j4^   ] 

Rules  framed  by  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal^  in 
accordance  with  section  22  of  the  Court 
Fees  Act,  1870 : — 

ist. — The  Judge  of  eve^y  District  in  the 
^Regulation  Provinces  shall  ascertain  the 
average  number  of  processes  issued  from  his 
own  Court,  and  from  each  of  the  Courts 
subordinate  thereto^  during,  three  years  last 
past. 

2nd. — ^To  this  shall  be  added,  in  the 
Districts  to  which  Act  VIII.  of  1869  (B.C.) 
has  been  extended,  the  average  of  processes 
issued  by  the  Revenue  Courts  of  the  same 
District. 

3rd. — The  peons  to1)e  employed  in  each 
District  shall  be  in  number  sufficient  for  the 
execution  of  a  like  number  of  processes, 
each  peon  being*  for  this  purpose,  considered 
capable  of  executing — 

In  the  Zillah  Court  and  the   Subordinate 
Judge's  Court,  per  annum         ...  ...       200 

In  the  Moonsiffs  Court,  per  annum  ...       250 

In     the     Courts     of    Small     Causes,    per 
annum  ...  ...  ...  ...      3^^ 

^h. — In  order  to  provide  for  the  service 
of  processes  of  certain  kinds,  which  occupy 
a  longer  period,  and  in  respect  of  which  a 
higher  fee  is  charged,  25  per  cent,  may  be 
added  in  each  case  to  the  average  ascertained 
under  the  1st  and  and  Rules.  * 

5M. — In  the  Districts  kiamed  in  the  margin, 

where  the  peons 
entrusted  with  a 
large  proportion  of 
processes  have  to  be 
conveyed  by  boat, 
the  number  of  pro- 
cesses which  each 
peon  is  expected 
to  serve  may  be 
reduced  by  one- 
third,  and  the  number  of  peons  to  be 
employed  shall  be  calculated  accordingly. 

6th. — Where  there  are  in  any  District 
several  Courts  of  any  one  class,  the  Judge 
uay  authorize  the  appointrnent  of  such 
number  of  peons  on  the  whole  for,  such 
Courts  as  msb/  suffice  for  executing  the  total 


Backergung^e. 

Dacca. 

Jessore. 

Sylhet. 

Kaniroop. 

Now^ongf. 

Luckimpore. 

N.B.^For  t 
the  2nd  column,  the  calcula- 
tion is  to  be  made  for  from 
May  to  October  inclusive 
only. 


Chittagfongf. 

Dinajcepore.' 

Mymensingh* 

Rajshahye. 

Rungpore. 


le  Districts  in 


Backerg^nge. 

Dacca. 

Jessore. 

Sylhet. 

Karoroop. 

Luckimpore. 
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■e  sbiil    be    %    diminution   to   the  like 
(Dl,  or,  if  he  should  be  satisfied  that  the 

s. 

f 

1 
J- 

pesses  of  all  or  any  of  such  Qonns  can 
lecntcd  by  a  smaller  number  of  peons, 
Mil  be   his    dutjf  to  make  a  reduciion 

if 

dinyly.                                                     <* 

R.  COUCH. 
F.  B.  KEMP. 
LOUIS  S.JACKSON.* 

\ 

X 

, 

i 

J| 

J.  B.  PHEAR. 

i?=" 

1 

11 

A.  G.  MACPHERSON. 
W.  MARKBY. 

5" 

c3 

h" 

7 

rr 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 

li 

1 

1? 

W.  AINSUE. 
E.  G.  BIRCH. 

J 

1 

1 

• 

c 

• 

G.  G.  MORRIS. 

1 

"1 

•5' 

Us  tot  Uat*  of  Advocates  uid  Ple*dere  prac 

t 

_ 

tbing  in    the  .several   Civil    CoQrta    in  the 

^ 

« 

g 

= 

WofusMl. 
CIVIL  CIRCULAR  MEMO.  No.  5. 

J 
1 
1 

0? 

0 

1 

Oh 

■s 

1 

^ 

^i7t  l>ie  Officiating  Rtgislrar  0/  tht  High 

J 

Cour!  of  Judicature  at  Fori   WilHam  in 

s 

■S 

Btngil,  Appellate  Jurisdiction,  dated  the 

a 

8 

• 

i-W,  February  1874. 

1 

•B 

(English  Department.) 

' 

■0 

< 
■s 

1 

{Civil.) 

1 

KvEM  District  Judge  and  Judicial  Com- 
lis&ioner,  subject  to  the  control  of  ihe  High 
han,  is  requested- to  forward  to  this  office, 
rithin  fifteen  days  after  the  ist  April  next, 
I  correct  hst,  according  to  the  enclosed  form 
i  the  \dvOcates  and  Pleaders  practising  in 
U9  own  Court  and  in  each  MoonsiS's  Court 
n  ills  cistrict. 

>•  Ttie  different  class»s  of  Pleaders, 
*Dior  and  junior,  should  be  carefnlly  dis- 
^luunued,  and  the  Government  Pleader 
dwald  be  described  as  such. 


Draws  attention  to  Fiuudal  Department  H«ti 

ficatton  mling  that  no  Travellmr  AUowanc 

I    can  be  drawn  for  a  journey  to  a  place  not  mor> 

than  5  milea  distant  from  Travelling  Officer'^ 

Head-Qa  alters. 

CIVIL  CIRCULAR  MEMO.  No.  6. 

Front  the  Officiating  Regiitrar  of  Ihe  Higi 

Court  of  Judicature  at  Fort  William   ii 

Bengal,  Appellate  Jurisdiction,  dated  th. 

4th  March  1^74. 

(English  Department.) 
'■{Civil.) 
In  connection  vith,  and  in  mocljfication  of 


c& 


ftuitt,  (^<. 


I 

THS   WBEKLT   ftSFOKTBR.  High  OfUrf.  ^oLZZl 


•  • 


Circular  Orders  cited 
CO. No. 30, dated  loth    on  the  margin,  in  so 

September  1B71.  the  r^eipt  of  travcl- 

C.  O.  No.  3 1 ,  dated  2sth    ling  allowance  from 

September    .S67,    para-   Government  by  Nazi  rs 

•Vide  Calcutta  Gazeite    OF    Othcf   public  offi- 

o£   I  ith  February  1874,    cers.  the  attention  6f 

Part  I.,  p.  364.  jj,^ (.j^-i  (.^y^^g  jy^f 

ordinate  to^he  Higlf  Court  is  drawn  to  the 
NotiUcation  of  the  Government  of  India  in 
the  Financial  Department,  No.  929,  dated 
5th  February  1874,*  ruling  that  **no  public 
servant  shall  draw  travelling  allowances  for 
a  journey  taken  from  his*  head-quarters  to 
visit  any  place  not  more  than  five  miles 
distant  therefrom." 


Cases  in  course  of  Transfer  when  year  closes 
should  be  shown  in  Annual  Judicial  Statements 
Nos.  8  &  9  as  pending  in  Court  to  which  they 
have  been  transferred. 

CIVIL  CIRCULAR  MEMO.  No.  7. 

From  the  Officiating  Registrar  0/ the  High 
Court  0/ Judicature  at  Fort  William  in 
Bengal,  Appellate  Jurisdiction,  dated 
the  6tft March  1874. 

^English  Department.) 
{Civil.) 

Thk  Court  is  pleased  to  direct  that,  in  the 
preparation  of  Judicial  Statements  (Annual) 
Nos.  8  and  9,  prescribed  by  Circular  Order 
No.  32,  dated  8th  November  1870,  cases  in 
course  of  transfer,  when  the  year  closes, 
shall  be  shown  in  the  Returns  for  that  year  as 
pending  in  the  Court  to  which  they  have 
been  transferred.  The  Court  expegt  accord- 
ingly that,  in  the  Returns  for  1873,  all  cases 
transferred  on  or  before  31st  December  will 
<be  accounted  for  by  the  Courts  to  which 
they  belong  in  coAsequeace  of  sup>  l^ramsfer. 


Enjoint  Obaerviace  of  the  Proper  Pradiee^ 
resf ard  to  the  takin|^  pf  formal  coatempoiaimi 
proof  of  the  service  of  notice  in  foreclo«a 
proceediags  under  Regnlation  XVIL  of  ll^ 

^     CIVIL  CIRCULAR  ORDER  No.  8. 

From  the  Officiating  Registrar  of  the  H% 
Court  of  Judicature  at  Fort   William  1 
^Bengal,  Appellate  J iirisdiction,  dated  1^ 
yth  March  iSf^. 

m 

(English  Department.) 
(Gi'/V.) 

It  having  been  brought  to  the  notice  < 
the  Court  that,  in  one  of  the  Districts  vitfai 
the  Court's  iurtsdiciion,  the  practice  < 
taking  formal  contemporaneous  proof  of  A 
service  of  notice  in  foreclosure-proceedii^ 
under  Regulation  XVII.  of  1806,  is  ofl 
observed,  the  Court  are  pleased  to  dirtt 
that,  if  in  any  other  District  a  similar  omisaki 
prevails,  the  proper  practice  should  h 
introduced. 


Directs  Appellate  Courts  in  all  Appeal  Ot»^ 
transmit  to  the  Lower  Court  a  cofyoftiK 
judsfment  passed  as  wdl  as  of  the  do«& 

CIVIL  CIRCULAR  ORDER  No.  9. 

From  the  Officiating  Registrar  of  the  Hi%l 
Court  of  Judicature  ai  Fart  WOiiem  A 
Bengal,  Appellate  Jurisdiction,  dated  Ik 
Jth  March  1874, 

(English  Depattment) 

{Civil.) 

It  having  been  brought  to  the  nodce  of 
the  Court  that,  in  some  Districts,  the 
Appellate  Courts  do  not  transmit  to  tbe 
lower  Courts  copies  of  the  judgmeatsptiKd 
by  them  in  appeal,  the  Court  are  pleased  n 
direct  that,  as  a  general  rule  for  tbe  purposes 
of  section  36r  of  the  Civil  Procedure  Q)de, 
the  term  ''  decree  "  shall  be  taken  to  inclode 
the  judgment,  and  to  desire  that,  in  all  caiei 
of  appeal,  tbe  Appellate  Court  will  tiaasnit 
to  the  lower  Court  a  copy  of  the  judpoenl 
passed  as  well  as  of  the  decree.  It  is  nj^ 
and  very  desirable  that  the  lower  Oi^ 
especially  if  its  decision  be  rererBed  tfs 
modified,  should  have  an  opponaaiiT  t 
seeing  the  judgmeatof  tbe  Appellate  CM> 

d 


Rula  &£. 
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attention  to  High  Court  Rules  under  the 
rt  Fees  Act  published  in  "Calcutta  Gazette  *' 
>5th  February  1874.  « 

CIVIL  CIRCULAR  ORDER  No.  10.^ 

the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in^ 
Bengaly  Appellate  Jurisdictioriy  datei  the 
Jth  March  1874^ 

(English  Department.) 

{Civil  and  Criminal,) 

The  attention  of  all  District  Judges  and 
Irict  Magistrates,  as  well  as  of  the  Civil 
Criminal  authorities  subordinate  to  them, 
tdiawn  to  the  Rules  drawn  up  by  the  Court 
Icr  section  20  of  the  Court  Fees  Act  of 
I70,  notified  in  the  Calcutta  Gazette  of  the 
;S5th  February  1874,  Part  I.,  pp.  47^  ^l  ^^^-i 
f^pid  to  the  Riiles  drawn  up  under  section  22 
die  same  law  (VII.  of  1870),  notified  at 
(c  480  of  the  same  issue  of  the  Gazette. 

2.    Immediate  effect  must  be  given  to 
Aese  Rules. 


Prescribes  forms  of  Reg^isters  showing:  the  In- 
come and  Expenditure  on  ^icconnt  of  Civil 
Ameens. 

CIVIL  CIRCULAR  ORDER  No.  11. 

From  the  Officiating  Registrar  of  the  High  . 
Court  of  Judicature  at  Fort  William  in 
Bengal^  Appellate  Jurisdiction^  dated  the 
14th  March  1874, 

English  Department. 

•      {CiviL) 

The  Returns  made  to  the  Court  for  1872-73, 
under  Circular  Order  No.  12,  datisd  8th 
April  1872,  having.been  found  inaccurate 

owing  to  the  inclusion 

*  "  Rcccipte  on  account     j^j  celumn  2*  of  COm- 
of    the   empioyment    01 

teTtlinld!"'^'™*"^"**^ ''"'    mission  on  execution- 

sales  where  such  sales 
have  been  effected  by  the  Nazir  or  other 
officer  not  being  a  Qvii  Court  Ameen,  and 
the  object  of  the  Circular  Order  being  to 
ascertain  the  financial  results  of  the  employ 
ment  of  Ameens  only,  the  Court  are  now 
pleased  to  prescribe  the  accompanying  forms 
of  Registers  to  be  kept  up  in  all  the  regular 
Civil  Courts  subordinate  to  the  High  Court. 
2.  The  register  of  receipts,  it  will  be  seen, 
has  been  so  framed  as  to  exclude  all  m^ne^s 
pot  due  to  the  employment  of  Civii  Court 
Ameens;  and  the  register  of  disbursement 
so  as  to  show  only  salaries  paid  and  ekcess 
payments  refunded.  The  first  Return  to  be 
submitted  in  this  form  of  statement^  will  l>e 
for  the  financial  year  1^73-74.^ 


i8 
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states  New  Roles  in  supersession  of  the  first ' 
4  roles  for  the  qualification,  &c..  of  Pleaders 
-  and  Mookhtears  in  Mofossi]  Courts. ' 

^igh  Court  of  Judicature  at  Fort  Witliam 

iu  Bengal,  , 

NOTI^ICAflON. 

I 

In    supersession   of   the   first  four   rules 

iwn  up  by  the  High  Court  in  accordance 

section   4,  Act  XX.  of  1865,  for  the 

.Ijfication,  admission,  and  enrolment  of 

aders  and  Mookhtears  in  Mofussil  Courts, 

Sfcled  the  nth  September  1873,  and  pub- 

Mriied    in    the   Calcutta    Gazette    of    17th 

September,  a 4th  September,  and  ist  October 

I 

:  1073, Part  1.,  at  pages  1105,  ii3i,and  1158, 

I  fcspectively,  the  following  four  revised  rules 

j 

ivEve  been  drawn  up  by  the  High  Court 
ttnder  the  said  section  of  the  aforesaid  Act, 
r«iid  are  published  for  general  information. 

(Sd.)        H.  J.  S.  COTTON, 

Offg*  Regiitrar. 


•  • 


I.  Pleaders  in  the  Mofussil  Courts  of  the 
Regulation  Provinces,  .within  the  limits  of 
the  jurisdiction  of  the  High  Court,  shall,  as 
regards  qualification  for  practising  in  Civil 
Coarts,  be  of  two  grades. 

II.  Those  of  the  higher  grade  shall  be 
competent  to  appear,*  plead,  and  act  in  any 
Civil  Court  subordinate,  to  the  High  Court. 

ff 

III.  Those  of  the  lower  grade  shall*  be 
competent  to  appear,  plead,  and  act  in  the 
Courts  of  MoonsiflFs  and,  in  Small  Cause 
Courts  and  in  the  Courts  of  Officers  in  the 


District  of  Cachar,  and  the  Divisions   of 
Assam,  Chota  Nagpore,  and  iooch  Behar, 
exercising  the  powers  of  Moonsiffs  under  thp  * 
Bengal  Civil  Courts  Act,  1871. 

IV.  Mookhtears  duly  admitted  abd  enrolled 
may  (subject  to  thcf  conditions  bf  their* 
certificates  as  to  the  class  of  Courts  in  which 
they  are  authorized  to  practise)  appear  and 
act  in  any  Civil  Court  subordinate  to  ihe 
High  Court. 

R.  COUCH. 
•     F.  B.  KEMP.. 

LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 
A.  G.  MACPHERSON. 
W.  MARKBY. 

F.  A.  GLOVER. 
W.  AINSLIE. 

CHARLES  PONTIFEX. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 

High  Court,       ^ 
The  gth  March  1874,  ) 


M     Rules  relating  to  Special  Appeals  .— 

I.  The  paper-book  in  all  cases  of  Special 
Appeal,  except  appeals  not  exceeding  Rs.  50 
in  value,  will  consist  of  the  folloiiring  papers ; 
those  not  originally  in  the  English  language 
beihg  translated  into  English  :— 

(a).— The  Plaint. 

iVb/tf.— Lengthy  schedules  and  descrip. 
tions  of  boundaries  appended  to  plaints  may 
be  omitted. 

(b).-^The  Plaintiff's  written  siatement 
i/wy.' 


ao 


RuliSy    f^4. 
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(cj. — The  Di/endanfs  written  state- 
ment.  •  • 

Note, — When  there  are  several  sets  of 
defendants  m  a  snit,  the  written  statements 
of  defendants,  not  parties  to  the  Special 
Appeal,  either  as  appellants  or  respondents, 
may  be  omitted.         ^ 

(d).—The^ Judgment  of  the  First  Court, 


coitBOlioai  copj  be  allowed,  lakss  specidf  ^ 

ordered  by  the  Coart 

• 

IV.    When  the  canse  is  ready  forheuii^, 

the  Deputy  Registrar  will  famish  the  vakds 

or  attorneys  engaged  on   either  side  wid! 

icoptes  of  the  paper-book,  for  which  costs 

shaH  have  been  deposited  as  aforesaid.    Tbe 


issue  of  paper-bodks  to  Ae  vakeels  or  attor- 

Ce). — The      Yudgmenf     of    the     Lower      ^        ...  .         *•      *    .f       .u  .  .u 

^  ^  •/     •  J  neys  will  be  notice  to  toem  that  the  case  is 


AppellaU  Court, 

(f). — Af^  yudgmmts  •♦r  Orders  0f 
Jiemand  passed  in  the  case^  either  by  the 
Lower  Appellate  Court  on  appeal,  or  by  the 
High  Court  on  Special  Appeal, 

(g), — The  Memorandum  of  Special 
Appeal.  • 

(h), — A  front  /^fl/' containing  the  number 
of  the  cause,  names  of  the  Judges  of  the 
two  Court3  below,  names  of  the  parties  and 
of  their  vakeels,  date  of  the  institution  of 
the  suit,  date  oUthe  ju'lgment  of  the  first 
Court,  date  of  the  judgment  of  the  Lower 
Appellate,  C6ort,  date  on  which  the  Special 
Appeal  was  filed*  date  of  service  of  notice 
upon  the  respondents,  and  date  on  which  the 
cause  was  ready  for  hearing. 

II.  In  each  case  of  Special  Appeal,  tiie 
Deputy  Registrar  will  cause  to  be  printed  12 
copies  of  the  paper-book  as  aforesaid  for  the 
use  of  the  Judges  of  the  High  Court  and 
of  tbe  parties  or  their  vakeels;  the  copies 
furnished  to  the  parties  or  their  vakeels 
being  charged  and  previously  paid  for  at  tbe 
•rate  d  Rs.  5  a.  copy,  in  tbe  manner  follow- 
ing. 

III.  The  appellant,  at  the  time  of  filing 
the  memorandum  of  Special  Appeal,  and  the 
respondent,  at  the  time  of  entering  appear- 
ance  through  a  vakeel  or  attorney  of  the 
High  Coart,  will  deposit  with  the  Account- 
ant the  costs  of  one  or  more  copies  of  the 
paper-1)Ook  as  may  be  requii;pd,  at  the  rate  of 
Rs.  5  a  cop>;  The  costs  so  paid  to  be  costs 
in  the  cause,  provided  that  no  more  than  the 


ready  for  hearing. 

V.  No  memorandum  of  Special  -^ipol 
filed  through  a  vakeel  or  attorney  of  the 
High  Court,  nor  a  first  vakalutnama  or 
power-of-attorney  for  the  appearance  of  die 
respondents,  will  be  admitted  or  recelTed, 
unless,  at  the  time  of  presentation,  the  costs 
of  at  least  one  copy  of  the  paper-boci  be 
deposited  wkh  the  Accountant  under  Role 
III. 

•      •  • 

Provided  that  any  second  or  odier  «a^ 
lutnama  or  power-of-attorney  for  the  i^fij^" 
ment  of  new  vakeels  or  attorneys,  or  rMp- 
pointment  of  former  vakeels  or  attorneys 
by  representatives  of  deceased  parties,  DMy 
be  filed  without  such  deposit. 

VI.  In  analogous  cases  governed  by  one 
judgment,  the  Court,  on  application,  will 
make  a  special  order. 

R.  COUCH. 
F.  B,  KEMP. 
LOUIS  S.  JACKSON- 
J.  B.  PHEAR. 
A.  G.  MACPHERSON. 

«  W.  MARKBY. 

F.  \,  GLOVER. 
CHARLES  PONTIFEX. 

W.  AINSLIE. 

E.  G.  BIRCH. 

»G.  G.MORRIS. 


High  Court, 
The  12th  Mar,  tS74 
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Ziyis  attentioa  to  new  Rules  published  in  '*  Cal- 

catta  Gazette"  of  xxth  March,  as  to  Fees  and 

Charg^es  of  the  High  Court  in*its  Original 

Civil  Jurisdiction. 

% 

!  ■ 

>      CIVIL  CIRCULAR  ORDER  No.  12. 


L 


om    the  Registrar  of  the  High  Court  of 
yudicaiure  at  Fort   William   in   Bengal,' 
Appellate    Jurisdiction^   dated    the    2jth 
March  iSy^, 

♦  High  Court. 

*  (English  Departmenl.) 

{Civil.) 

m 

The  attention  of  the  Civil  Courts  subordi- 
nate to  the  High  Court  is  drawn  to  the  Rules 
published  by  Notification,  dated  5th  March 
1874,  in  the  Calcutta  Gazette  of  the  11th 
idem,  Part  L,  page  557,  to  take  effect  from 
the  9th  March  1874,  as  to  fees  and  charges 
of  the  High  Court  in  its  Original  Jurisdiction. 

2.  It  will  be  seen  that  Schedule  V.»  of  the 

Tables    publish- 

is  re-produced  as 
an  appendix  to  this  Circular  Order)  super- 
sedes the  scale  of  feejf  promulgated  with  Circu- 
lar Order  No.  188,  dated  7th  October  i852» 
as  well  as  the  rates  mentioned  in  Circular 
Memo.  No.  2,  dated  21st  February  1870,  and 
Circular  Memo.  No.  4,  dated  16th  February 

187^ 


Fees  and  charges  to  he  alloived  io  the  Sheriff » 

•  ^      Rs.  A.P. 

1.  For  arresting  each  person  named  4 

in  a  writ  when  nothing  is  rea- 
lized... ...  16    o    o 

■ 

Otherwise     •  ..200 

Note. — The  latter  fee  to  be  allowed, 
plus  poundage  on  sums 
levied. 

2.  For  executing  any  attachment 

against  moveable  or  immove-  * 

able  property  ...     2    o    o 

3.  For  serving  each  juryman  with 

summons  ...200 

(To  be  charged  to  the  Firft  Fund.) 

4.  For  serving  every  other  summons, 

for  each  person  served  ...     2    o    o 

5.  For    executing    every    writ  of 

Habeas  Corpus,  injunction,  or 

other  writ  for  which  a  fee  is 

not    specially  provided,  each 

person  against  whom  the  writ   '        •    ■ 

is' directed  ...     2    o    o 


6. 


For  executing  warrants  for  ap- 
prehension of  witnesses,  and 
warrants  for  security  to  be  fur- 
nished by  defendant  (issued  by 
another  Court),  for  each  per- 
son 


400 


For  serving  summons,  notice, 
proclamation,  subpccnas,  &c. 
(issued  by  another  Court),  for 
each  person  served  ...     2    o    o 


8.  For  serving  citation 

9.  For  every  ordinary  return 
10.     For  every  special  return 


200 
100 
200 


1 1 .  For  translations  when  necessary, 

per  folio  ...080 

12.  For  every*  warrant  to  discharge  •         •* 
vik-  defendant  from  custody  ^    ...    200 


ft  • 


Rules,  &•<:. 
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Rs.  A.  P. 

13.  ¥ot  bringing  up  defendant  from 
^  jail  after  remand  ...     a    o    o 

14.  For  every  certificate  of  seizure...     500 

15.  For  every  other  certificate       ...     2     o    o 

•  16,     For  drawing  ever^security-bond 

in  mofussil  cases  ...     8    o    o 

17.  Office  copies,  per  folio  ...     o    8    o» 

18.  For  attending  Court  or  before  a 

•  •  Judge  or  other  Officer  of  Court 

with  papers  ...300 

19.  For  every  bond  of  indemnity  for 

seizing  property,   &c.,    when 

there  are  adverse  claims       ...  32    o    o 

20.  For  every  search  when  no  certifi- 

cate of  office  copies  obtained...     I     o    o 

2 1 .  Poundage  on  sums  4evied  by  the 

Sheriff  in  execution,  for  the 
first  Rs.  i,goo  at  5  per  cent., 
and  fot"  rest  2J  per  cfent, 

22.  Poundage  on  a  writ  of  possession 

upon  every  Rs.  10  of  the  yearly 

value  ...080 

23.  For  attending  Court  during  each 

Criminal  Sessions,  per  diem...  16    o    o 

(To  be  charged  to  the  Fine  t^und.) 
Bailiffs  for  executing  Summons,  Gfc, 


Earopeaa.  !(iii| 


feuropean.  Native. 
Rs.  A.  P.  Rs.A.P. 


I .  For  serving  Summons- 
As  to  defendants  residing 
in  the  same  house  when 
served  personally,  or 
when  service  effected 
by  delivery  of  the  sum- 
mons to  one  person — 


Fpr  the  first  defendant 


»M    4  0b    loo' 


For  every  other  defendant ...  2  0  0  0 1 
By    fixing  *a  copy    to  the 

door    of    the    dwellinj?- 

house— 

For  all  the  defendants 
residing  in  the  same  house 
who  may  be  thu^  served  600  tii 

2.  In  other  cases  for — 
Serving  each  defendant     ...  400  0  8 j 

3.  P'or  serving  citations  ...  i  0  o  i  o« 

4.  For  arresting  a  party         ...1600  401 

5.  For  bringing  him  up  before 
the  Court,  when  the  She- 
riff's officer  is  detained  in 
Court  for  three  hours  and 
upwards  ...  8  00  200 

Otherwise  ...  400  100 

If  the  party  be  arrested 
after  the  rising  of  the 
Court,  for  bringing  bin* 
up  before  the  Court  on 
the  following  day  and 
lodging  him  in  jail  after 
committal  ...  8  00  200 

Note. — This  fee  is  toberedaced 
to  Rs.  4  artd  Re.  1  if 
the  party  on  being 
brought  up  should  be 
released. 

If  the  party  be  released 
upon  security  to  appear 
on  another  day,  for  attend- 
ing the  Court  to  take  him 
into  custody  ...400160 

For  lodging  him  in  jafi,  !f 
committed       ...  ...    4  0  0   i  0  0 

^6.     For  every  affidavit  of  ser- 
vice of  summons  ^        ...    2000^^ 

7.  For    attaching    moveable 

property  ...  ...  16  0  0   0  0  0 

8.  F'Or    attaching    or  giving 

possession  o^  immoveable 
property,     for    the   first 
parcel  ...  ...  16  0  0  000 

For  every  other  parcel     ...    2  0  o  <J  i« 

b 


/fn'a,  &C. 
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IX«  for  a  reCLir:^  for  Casta  incurred  iif  civil  iDit* 
Oir  th=  first  51  Msea  decided  in  1873  by  each 
Court  • 

CIVIL  flKCLJLA.R  MEMO.  No   9.    ^ 

•vm  !hc  0':'i.:.iimg  Regislrar  of  iht  High 
Cour!  r,f  y.idi-Mlure  at  Fori    WillianeiH 

Stn^aK  Af-pcllile  ^un'sdiclian,  daltd  Iht 
^ll  May  i\-;.f. 

iK.ngiish  Department.) 

{Civil.) 

Tii>:  Cour:  i^  pleased  lo  direct  all  Districl 
^ges  ami  Ju'lidal  Coramissionerg  to  send 
^  a  return  oi  ca^ts  incurrctl  in  civil  suits  in 
le  form  annc'xed,  for  ihe  first  50  cases  (of 
■faich  ihe  rr?c^rcli  are  available)  decided  in 
.873  by  eacli  Court  in  llic  tlislricl,  vis.,  the 
Courts  of  Siii>  irdinate  Judges  and  Moonsiffs 
lod  ilie  Siiiiiil  Cause  Courts. 

X.  The  cii-'.s,  though  otherwise  taken  in 
tte  order  ol  iJi2c!sion,  should  comprise,  in 
nearly  eqiul  |)roponions,  suits  for  rent,  for 
money,  aiul  ioi  immoveable  property. 

3.  Eich  suit  is  to  be'cmered  separately 
in  its  order  as  above  explained. 

4.  In  the  specimen  form  which  accom- 
panies the  Circular  Order,  several  of  the 
columns  liiivr  been  filled  up  by  w^y  ot 
example.  Cosis  in  appeal  and  costs  after 
eiecutian  will  be  the  subject  of  sepat«ti 
requisitions  hereafter. 

;.  The  attention  of  District  Judges  %M 
their  subordinates  is  directed  to  the  faithful 
and  accurate  preparation  of  these  returii^, 
which  will  be  nselets  or  worse  if  not  correct. 


ffigk  Court.  •  t% 
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direct  the  charge  of  a  fee  on  every  commis- 
sion. Clause  g  applies  to  all  commissions. 
Clause  b  onfy  applies  to  the  cases  in  which 
an  oHicer  of  the  Court  specially  appointed 
and  paid  by  Government  is  employed.  The 
charge  for  the  services  of  such  an  ofticer  is 
properly  a  Court-fee  payable  to  Government, 
which  is  therefore  to  be  paid  in  stamps ;  and 
to  such  fees  alone  the  rtiles  apply.  But 
when  the  Q)mmissi()her  is  a  person  not 
receiving  pay  from  Government  in  respect  of 
his  employment  as  a  Commissioner,  the  rules 
of  remuneration  prescribed  by  Circular  Order  ' 
No.  ID,  above  referred  to,  apply,  and  the 
Commissioner  will  be  paid  rn  cash. 
'  •  (5.)  If  the  services  of  peons  are  required 
to  serve  any  process  which  an  Ameen  or 
Commissioner  is  authorized  to  issue,  a  fee 
will  be  charged  under  the  appropriate  heading 
in  the  rules.  The  employment  of  peons  as 
personal  attendants  on  the  Commissioner  was 
not  contemplsRed  and  is  not  authorized. 

(6.)  The  amount  of  fee,  when  an  officer 
is  deputed  to  put  a  party  in  possession  under 
a  decree,  is  to  be  determined,  according  to 
circumstances,  either  binder  Article  x  or 
Article  a  at  the  discretion  of  the  Court.  If 
the  delivery  of  possession  is  merely  a  formal 
act  and  a  peon»<:an  be  employed,  the  fee 
as  for  an  order  would  be  charged  under 
Article  1  ;  but  if  the  transaction  is  more 
complicated  (as  involving  inquiry  or'  the 
making  of  an  inventory,  or  the  like),  a 
commission  to  a  superior  officer  would  more 
properly  issue,  and  a  fee  would  be  chargeable 
accordingly. 

(7.)  In  the  event  of  an  excess  deposit  for 
a  commission,  or  of  a  compromise  rendering 
it  unnecessary  to  execute  the  commission  at 
all,  the  parties  will  be  entitled  to  a  refund  in 
cash  of  the  excess,  or,  as  the  case  may  be,  of 
the  whole  of  the  fees  deposited  under  Clause 
by  but  not  of  the  fee  under  Clause  a  in  any 
case.  The  Accountant-General  will  issue 
separate  instructions  as  to  the  form  of 
,  voucher  that  will  be  necessary  to  obtain 
such  refunds. 

(8.)  Article  3,  Parts  II.  and  III ,  prescribes 
the  fee  leviable  on  every  process  of  attach- 
ment of  property  by  notice  or  proclamation. 
One  fee  only  is  chargeable  under  this  article 
for  each  process  irrespective  of  the  number 
of  items  of  properly  therein  contained. 
Where  copies  have  to  be  issued,  no  separate 
charge  can  be  made  under  the  rules  as 
they  stand. 

%(9.)  *The  rules  laid  down  jn  the  note  to 
Article  4,  Parts  II.  and  III.,  must  be  followed. 
Refunds,  whT!re  properly  claimable   under 


;his  note,  tvill  be  made  in  such  mode  as  say 
hereafter  be  settled  in  communtcauon  vilk 
the  Accountant-General. 

do.)  As  ihore  are  no  stamps  of  less 
cknomination  than  one  anna,  fraciions  of  as 
anna  arc  to  be  abandoned  under  the  rules. 

(11.)  The  heading  of  the  rules  shows  that 
they  have  no  application  to  Revenue  Officen 
actmg  otherwise  than  in  a  judicial  capacitjr 
or,  in  other  word«,  than  when  tbej  act  is 
Revenue  Courts.  • 

(12.)     The  following  Circular  Orders  are 

In  addition  to  [other]  fees,  the  "^  ,  -      , 

actua!  charpe    which   must    be  canccnecl   Of 

incurred   if   it    is    necessary    to  modified  : — 

employ  boats  or  cross-ferries  is  to  Circular     Order 

be  levied  from  and  paid  by  the  vj  \       a 

person   at   whose   instance    the  -^O*     3^i     dated 

process  is  issued,  before  issue  of  25th  SeptembCT 

the   process  to  the   peon    who  i86-       is      can- 
carries  the  process.  ,,'j 

celled,      except 
paragraph   5   which  will  continue  in  force, 
and  for  convenience  of  reference  is  repro- 
duced    in     the     margin.     Circular    Order 
No.   20,  dated   25th  June    1872.  is  wbolij 
cancelled,  as  it  is  superseded  by  Rule  IIL  oi 
the  new  rules.      Paragraph  2  of  the  Circular 
Order  No.  10,  dated  31st  May  1 873,  is  in  ^ 
far  affected  by  ihe  rules  :hat  a  fee  is  nov  to 
be  charjjed  under  Clause  a.  Article  2,  Pans 
II.  and  111.,  upon  every  commission.   Circular 
Order  No.   17,  dated  2nd  August  1873,  is 
superseded  by  Rule  III.,  so  far  as  refers  to 
the  affixing  of  stamps   to  the  process-    In 
cases  where  applicaiion  is  made  for  the  issue 
of   process  beyond   the  jurisdiction  of  the 
Court,  the  application  will  bear  the  proper 
stamp,  and  an  endorsement  will  be  made  on 
the    process   to   the   effect  that  the  proper 
siamps  have  been  aflixcd  to  the  application. 
Circular  Order  No.   19,   dated   6th  August 
1873,  is  superseded  by  Article  6,  Parts  11, 
and  111.  of  the  Rules,  and  is  wholly  cancelled. 

//. — Rules  under  Clause  2^  section  20  tf 
the  Court  Fees  Act,  declaring  ike  fees 
chargeable  in  the  Courts  0/  Magistrates. 

%,  (13.)  Rule  I.,  Clauses  i  and  2,  prescribes 
the  fees  leviable  upon  warrants  of  arrest 
and  summonses.  Th»  process  is  one, 
whether  one  or  more  persons  be  named 
therein,  and  whether  such  persons  reside  in 
one  place  or  not,  but  an  additional  fee  of 
4  aynas  is  chargeable  in  respect  of  every 
person  exceeding  pne  named  in  a  warrant, 
and  an  additional  fee  of  4  annas  is  charge- 
able in  respect  of  every  additional  person, 
not  being  the  second  person  of  more  than 
two  residing  in  the  same  village,  named  in  a 
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fammons.  Thirs,  if  the  summoAs  include 
ine  person  residing  in  village  A,  and  a  second 
^rson  residing  in  village  B,  th%  additional 
See  is  chargeable  in  respect*  of  such  second 
person. 

(14.)  Magistrates  may  follow  the  princi- 
ple of  Rule  III.  of  the  rules  under  clause 
I,  section  20,  for  \k\f  Civil  Courts,  in  realiz- 
ing Court-fees  in  Criminal  Courts. 

(15.)  The  charge  for  boat  hire,  when  it 
has  to  be  incurred,  is  not  a  Court-fee  realiz- 
able by  stamps.  There  is  nothing  in  the 
rules  to  introduce  a  change  in  the  existing 
practice,  and  the  charge  must  be  borne  as 
beietofore  by  Government. 

///. — Rules  under  clause  j,  section  20,  Act 
VII,  of  iSyOj  for  the  remuneration  of  per  - 
sons  employed  in  the  service  of  pro- 
cesses, 

(16.)  The  intervals  and  rate  of  increment 
which  govern  the  increase  of  salaries  of  the 
establishment  to  which  the  officer  belongs 
are  applicable  under  these  rules,  and  will  take 
effect  from  the  date  of  their  promulgation, 
except  when  the  application  of  this  order  will 
reduce  the  pjvy  of  present  duly-qualified 
peons. 

(17.)  The  establishment  of  peons  of  a 
Subordinate  Judge's  Court,  when  the  Sub- 
ordinate Judge  is  also  Judge  of  the  Court 
of  Small  Causes,  is  to  be  kept  distinct  from 
the  Small  Cause  Court  establishment.         ^ 

IV, — Rules  under  iection  22,  Act  VIL  of 
iSyo,  for  calculating  the  number  of  peons 
to  be  employed  by  Civil  Courts  and  Magis- 
trates, ^ 

(18.)  Clause  2,   section   20  of  the  rules, 
clearly  indicates  that  only  processes  in  cases 


of  offences,  other  than  offences  for  which 
police-officers  may  arrest  mtljput  warrant, 
are  to  be  served  by  peons  employed  under 
the  Court  Fees  Act. 


Draws  attention  to  Circular  of  June  1870,  direct- 
ing that  applications  for  forms  should  be  made 
to  Superintendent  of  Stationery. 


CIVIL  CIRCULAR  MEMO.  No.  13. 

From  the  Officiating  Registrar  of  the  High 

» 

Court  of  Judicature  at  Fort  William  in 
Bengal  J  Appellate  Jurisdiction^  dated  the 
ijth  May  iSy^f,  • 


(English  Department.) 

{CiviL) 

Ths  attention  of  all  District  Judges  is 
lirawn  to  the  Circular  Order  No.  16,  dated 
17th  June  1870,*  directing  that  applications 
for  forms  required  by  Judges  should  be  made 
to  the  Superintendent  of  Stationery,  who  has 
received  instructions  to  supply  only  such 
forms  as  have  been  approved  by  the  High 
Court. 

2.  The  issue  of  this  Circular  is  rendered 
necessary,  because  in  some  Districts  it  is 
found  that  Judges  continue  to  make  use  of 
their  own  forms  without  the  sanction  of  the 
Court.  •         •, 


•  14  W.  R.  (Civil  Cirs.)  i. 
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REVENUE  CIRCULARS. 


DECEMBER  1873. 


Hon'bLE  V.  H.   SCHALCH. 


Alteration  in  Board's  Rules,  section  5,  page 

34S 

No.  I. 

In  lines  3,  4,  and  5,  clause  5^  section  5, 
P^g^  345,  Board's  Rules,  for  the  words 
"  Rate  for  establishments,  travelling  allow- 
ances,  stationery,  and  postages  levied  from 
Wards'  and  Attached  Estates  managed  by  the 
Revenue  Department,"  substitute  the  words 
"  The  fund  for  the  general  management  of 
Wards'  and  Attached  Estates."  This  change 
is  made  under  the  orders  of  Government. 


The  value  of  Revenue  abated  as  Compensation 
for  Land  taken  for  Public  Purposes  how  to  be 
credited  and  entered  in  Table  V.  of  Return 
No.  X. 

No.  2. 

WiiH  reference  to  paragraphs  28  and  29 
of  the  Instructions  for  the  Guidance  of 
Collectors  in  the  Acquisition  of  Land  fee 
Public  Purposes,  District  Officers  are  re- 
quested to  credit  in  future  the  value  of  reve- 
nue abated  as  compensation  for  land  taken 
up  under  Aft  X.  of  1870  to  "  Miscellaneous 
Land  Revenue,"  and  to  enter  it  under  alfew 
heading  /i,  Table  V.  o*f  Return  No.  X., 
immediately  after  the  heading  /,  "  Sale  of 
Government  Estates." 
Vol.  XXI. 


Settlements  of  Fisheries  to  be  reported  to  the 
Board  for  Confirmation :  what  Report  should 
^  contain.  ^ 

No.  3. 

Settlement^  of  fisheries,  whether  the 
property  of  Government  or  otherwise,  like 
settlements  of  estates  consisting  of  land» 
should  be  reported  to  the  Board  for  con- 
firmation. But  the  form  of  report  required 
by  section  12,  page  287,  of  the  Board's 
Rules,  in  the  case  of  settlements  of  the 
latter  kind,  need  not  be  submitted  for  the 
settlement  of  fisheries.  It  will  be  sufHcient 
to  show  in  the  report  the  number  of  the 
fishery  mehal  on  the  taujih,  the  geographi- 
cal  limits  of  the   right,    the  term   of  the 

• 

lease,  and  the  rent.  The  report  should  also 
explain  briefly  the  nature  of  the  fishing  (m., 
the  fish  caught,  and  the  means  used  to  catch 
them),  the  position  of  the  lessee  {e,  g., 
whether  he  is  himself  a  fisherman,  or  a 
speculator  who  intends  to  sub-let  to  the 
actual  catchers  of  fish),  and  the  mode  of 
settlement  adopted,  whether  by  sale  to  the 
highest  bidder  or  otherwise. 


Lays  down  New  Annual  Return  (Table  VI.) 
regarding  Demand  and  Collection  of  Land 
Revenue. 

No.  4» 

Government  having  called  for  the  annual 
submission,  with  the  Board's  Land  Revenue 
Report,  of  certain  information  in  regard  tb 
demand   and'  collection    of   Ignd    revenue* 

80— a 
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which  is  not  to  be  obtained  in  the  required 
form  from  Re^irn  No.  X.,  it  has  become 
necessary  thit  an  additional  Table  VI.  should 
be  submitted  with  that  Return  at  the  close 
of  each  financial  year. 

It  should  be  submitted  in  the  following 
form : — 


Ok 

Balance 

outstanding 

at  close  of 

year. 

i 

• 

00 

Remissions 

granted 

during  the 

year. 

• 

r» 

Total 
collections 
of  1873-74. 

» 

« 

Current 
collections 
of  1873-74- 

• 

v» 

Arrear 
collections 
of  1873-74- 

» 

♦ 

Total 

demand 

for  1873-74. 

^ 

Current  de- 
mand for 

1873-74- 

N 

Arrear  de- 
mand for 

M 

Description  of  Revenue. 

(a.) — From  settled  estates  bearing  re-' 

venue  in  past  years 
(6.)— Fnim  settled  estates  added  to  re-" 

venue-roll  during  year  of  report . 
(c.) — From  settled  estates  taken  oft  thc^ 

revenue-roll  during  the  year  of  > 

report                                          ...J 
(d.) — Collections     from     Government  > 

estates                                        ... } 
(e.) — Collections  from  ryotwary  tracts  ... 
if.) — From  sale  of  Government  estates ... 
ig-) — Miscellaneous  land  revenue  not  ) 

included  in  the  above             ...  ( 

.J 
H 

If  the  headings  (a),  (d),  (c),  and  (d)  were 
grouped  together,  the  Return  No.  X.  would 
already  furnish  the  means  of  constructing 
tjiis  Table  ;  but  the  peculiar  classification  of 
estates  prescribed  necessitates  a  separate 
Table, 


Additionamule  (cUuse  5A,  section  3,  Cfaapts 
XXV.)  regarding  Wards'  and  Attadci 
Estates. 

No.  5. 

/  A  CASK  having  recently  occurred  in  which 
it  was  discovered,  after  an  estate  had  beca 
made  over  to  a  ward  on  the  attainment  d 
his  majority,  that  a  debt  was  doe  to  the 
Cakutta  Wards'  Institution,  and  difficoltr 
having  been  expedenced  in  the  recovery  of 
this  debt,  the  Member  i»  charge  directs  that 
the  following  rule  should  be  added  as  clause 
5 A,  section  3,  Chapter  XXV.  (Wards'  and 
Attached  Estates)  of  the  Board's  Rules  at 
page  342  :— 

Two  months  before  the  date  on  which  znw 
minor,  who  is  being  educated  at  a  Govern- 
ment Wards'  Institution,  will  attain  ius 
majority,  the  Collector  shall  report,  throngb 
the  Commissioner,  to  the  Board  of  Revense, 
the  approaching  termination  of  the  trustja 
order  that  intimation  may  be  given  to  the 
Director  of  the  Wards'  Institution,  and  the 
necessary  steps  may  be  taken  to  realize  aoy 
demands  on  account  of  the  education  of  the 
minor. 


Corrections  in  section  4,  pa^^e  176,  Boanfs 
Rules,  conseqaent  on  Board's  no  longer  Juni^ 
to  countersign  Commissioners'  Costiagcst 
BUls. 

No.  6. 

Government  having  decided  that  it  is  co 
longer  necessary  that  the  Board  should 
countersign  Commissioners'  contingent  bills, 
the  following  corrections  are  made  in  sec- 
tion 4,  page  176  of  the  Board's  Rules:— 

Clause  5,  score  out  the  words  "  Commis- 
sioners and." 

In  clause  6,  line  4,  the  words  "or  a 
Commissioner"  should  be  expunged. 


A.  Money,  Esq.,  C.B. 


Addition  to  Board's  Rule^,  page  7  of  the  Salt 

Manual 

No.  7. 

A^TER  the  words  "  to  the  Board  of  Re\'e- 
nue"  in  line  3  of*Rule  28,  at  page  7  of  the 
Salt  Manual,  add  the  words  **  or  to  the  Dis- 
trict Collector  if  authorized  to  grant  tlic 
original  rowannah." 

b 
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JANUARY  1874. 


The  Hon'ble  V.  H.  Schalch. 


No.  I. 

Attention  to  Various  Provisions  in  the 
Bengal  Embankment  Act  (VI.  of  1873). 

Ths  attention  of  Commissioners  and 
J2oUectors  is  drawn  to  the  Bengal  Embank- 
Spient  Act,  VI.  (B.C.)  of  1873,  which  has 
Iftcently  become  law. 

2.  It  will  be  observed  that  the  Act  differs 
.Hmn  the  preceding  Acts  relating  to  the  same 
iabject,  mainly  in  the  following  particulars  : — 

(a.)  All  public  embankments  are  divided 
into  two  classes :  (i)  Those  entered  in  Sche- 
dule Dy  the  w^ole  expenses  attending  which 
aie  to  be  borne  by  Government ;  and  (2) 
those  not  entered  in  the  said  Schedule.  The 
expenses  attaching  to  the  latter,  when  taken 
charge  of  by  Government,  are  to  be  borne, 
noiy  as  formerly,  by  the  parties  bound  to 
maintain  them  (see  section  1 1  of  Act  XXXII. 
of  1855],  but  by  the  zemindars  of  the  estates 
and  the  proprietors  of  the  tenures  which  may 
be  benefited  or  protected  by  the  embankments. 

(Jf.)  To  carry  out  that  new  principle, 
'provisions  are  made  for  the  due  notification 
to  the  parties  interested  of  the  works  pro- 
posed to  be  taken  in  hand,  of  the  estimated 
and  actual  cost  thereof,  and  of  the  amount 
of  expenses  payable  by  each  class,  and  also 
for  the  recovery  by  Government  of  the  cost 
from  the  zemindars,  and  for  the  reimburse- 
ment to  the  zemindars  of  the  proportion 
payable  by  the  proprietors. 

{c,)  Provision  is  made  in  Part  III.  for 
immediate  action  in  pertain  cases  of  emer- 
gency. 

[d,)  The  procedure  for  the  acquisition 
of  land  in  such  cases,  and  for  the  determina- 
tion of  compensation  for  consequent  daao- 
ages,  is  described  in  Part  ^S.  of  the  Act. 

(e.)  The  Act  also  contains  a  new  feature 
in  bringing  under  the  control  of  the  Collector 
the  management,  improvement,  and  alteration 
of  water-courses   in  certain  cases ;  and,  as 


there  is  reason  to  suppose  that  much  of  the 
insalubrity  of  portions  of  the^ountry  is  due 
to  defective  drainage,  the  atte!ition  of  Col- 
Lectors  is  especially  drawn  to  the  power  for 
good  in  this  respect  now  placed  in  their 
hands. 


No*  a.  • 

Alterations  in  the  Test  Table  of  Table  III., 
Return  No.  XXXI. 

Owing  to  the  addition  of  two  columns  to 
Table  III.  of  Return  No.  XXXI.,  the  follow 
ing  alterations  should  be  made  in  the  Test 
Table  for  that  Return : — 

Insert  "  Test  2 7 A. — Is  the  entry  in  column 
3  fully  explained  in  the  separate  sheet  ?  " 

To  Test  28  should  be  add^d  the  words, 
"  and  do  the  figures  represent  only  the  debts 
which  have  accrued  during  Government 
.management  V* 

Insert  *'Test  28Aj — Are  the  figures  in 
column  6  the  total  of^ those  in  column  5  of 
this  Return  and  those  in  column  6  of  the 
previous  year's  Return  ?'     ^ 

In  Test  29  substitute  "  7"  for  "  5." 

In  Test  30  substitute  "  8,"  "  7,"  and  "  8 '' 
for  *'  6,"  "  5,"  and  "  6/'  respectively. 

In  Test  3 1  substitute  "  9,''  "  10,"  and  "  1 1 ;' 
for  "  7,"  "  8,"  and  "  9,"  respectively. 

In  Test  32,  in  the  first  line,  substitute  "12" 
for  *'  10." 

In  Test  32,  in  the  2nd  line,  substftute  "  9/' 
"  10,"  and  "  II  "  for  "  7,"  '*  8,*'  and  "  9," 
respectively. 

In  Test  32,  in  2nd  and  3rd  lines,  for  the 
words,  "  the  entry  in  column  2,"  substitute  the 
words,  ''  the  total  of  the  entries  in  columns  2 
and  4.'' 

In  Test  32,  in  3rd  line,  for  the  figures  "  4" 
and  "  6,"  substitute  "6"  and  "  8,"  respectively. 


No.  3. 

Enjoins  Observance  of  Previous  Ruling  of  Board 
that  a  Collector  should  not  delegate  to  any  of 
his  Subordinates  the  Duty  of  holding  Sales  of 
Putnee  Tenures.  o 

It  was   ruled  by  the  Board  J n  thq  year 
1867  that,  under  section  3,  Act  VIIL  (B.C.) 
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of  1865,  a  Collector  could  not  delegate  to  any 
of  his  subordiniites  the  duty  of  holding  sales 
of  putnee  tenures.  This  ruling,  however,  does 
not  appear  to  have  been  circulated  for  general 
information,  and  instances  have  recently  come 
before  the  Board  where  such  sales  have  been 
irregularly  conducted  by  Dtputy  Collectors. 
The  attention  of  Collectors  is,  therefore, 
drawn  to  the  necessity  for  a  strict  observance 
of  the  law  in  future. 


No.  4. 

• 

Denomination  of  the  Coins  cut,  &c.,  should  be 
specified  in  half-yearly  Report  on  the  workings 
of  the  Rules  under  the  Indian  Coinag^e  Act 
(XXIII.  of  Z870). 

With  a  view  to  obviate  frequent  calls  for 
explanation^  which  the  Board  now  find  it 
necessary  to  nfeke,  District  Officers  are 
requested,  when  submitting  the  half-yearly 
report  on  the  working  of  the  rules  for  carry- 
ing out  the  provisions  of  the  Indian  Coinage 
Act  (XXIII.  of  1870),  prescribed  by  Circular 
Order  No.  2  of  November  1873,  invariably 
to  specify  the  denomination  of  the  coins  cut 
or  broken  or  withdrawn  from  circulation. 


monthly  b3^the  Record-keepers  of  the  several 
Courts  at  head-quarters  and  sub-divisions, 
in  accordance  with  the  orders  of  Government 
comtnunicated  ^ith  the  Board's  Circular 
Order  No.  3  of  August  1873  ;  and  lo  state 
whether  any  inconvenience  is  felt  in  giving 
^effect  to  those  orders. 


A.  Money,  Esq.,  C.B. 


No.  5. 


Calls  for  Report  reg:ardiag^  number  of  Stamps  re- 
quired to  be  re-punched  monthly  in  the  Courts 
at  Head-quarters  and  Sub-divisions,  and  asks 
whether  any  inconvenience  is  felt  in  carrying^ 
out  Orders  on  the  point. 

District  Officers  are  requested  to  report 

^t  onae,  through  the  Commissioners  of  their 

Divisions,  how  many  stamps,  on  a  rough 

average,  are    required    to    be    re-punched 


No.  6. 

Points  out  how  Joint  Licenses  for  the  Sale  of 
Country  Spirits  and  Rum,  together  with  tfae 
License  Fees  realized,  should  be  shown  in 
Return  No.  XIV.  Makes  an  alteration  in  tiiat 
Return  and  in  Return  No.  XL  1 1. 

Thb  number  of  joint  licenses  now  issned 
for  the  sale  of  both  Country  Spirits  and  Rum, 
together     with     the     license-fees     realized, 
are,    under    present     practic^    entered   in 
Returns  Nos.  XIV.  and   XLll.  against  t&e 
heading  \\b  (Rum),   and    the  revenue  iirom 
that  article  is  thus  shown  to  be  more  than  it 
actually    is.     This    system    is    wrong,  and 
should  be  rectified. 

2.  The  District  Officers  concerned  are 
therefore  requested  to  enter  in  their  Returns 
under  notice,  against  the  heads  of  Countir 
Spirits  and  Rum  respectively,  a  proportionate 
number  of  the  joint  licenses,  together  ^iih 
the  license-fees,  regulated  by  the  quantities 
sold  of  each  sort  of  spirit.  Thus,  if  ten 
joint  licenses  fetch  Rs.  100  a  month,  and  tfae 
sale  of  Country  Spirit  amounts  to  800  gallons, 
and  that  of  Rum  to  200  gallons,  eight  of 
these  licenses  should  be  shown  against 
Country  Spirits  together  with  Rs.  80,  and  the 
remaining  two  licenses  with  Rs.  20  against 
Rum. 

3.  The  change  comes  into  effect  with  the 
Returns  for  1873-74,  Revised  figures  for 
headings  \a  and  11^  of  Return  No.  XIV. 
for  the  quarters  ending  30th  June  and  30th 
September  should  be  submitted  by  the 
Oflicers  concerned  as  soon  as  possible. 

4.  In  instructions  c  andyattop  of  Table 
I.  of  Returns  Nos.  XLII.  and  XIV.,  respec- 
tively, the  words  "  under  heading  11^ " 
should  be  altered  to  **  agreeably  to  C.  0. 
No.  6  of  January  1874/' 
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Hon'bLE  V.  H.  SCHALCH. 


JLmoiiiits  spent  for  Charitable  Dispensaries  and 
Schools  out  of  Funds  of  eachrWard*s  or  Attach- 
ed Estate  to  be  shown  separately  in  Return 
No.  XXXI.  ^ 

No.  7. 

Sesides  the  information  required «  by 
Circular  Order  No.  7  oi  April  1873,  Dis- 
trict Officers  will,  ior  the  future,  show  se- 
parately, in  Return  No.  XXXI.,  the  amounts, 
that  may  have  been  expended  during  the 
year  from  the  funds  of  each  Ward's  or 
Attached  Estate  in  the  support  of  (i)  chari- 
table dispensaries,  and  (2)  schools. 


having  altered  the  wording  of  the  certificate 
to  be  attached  to  bills  for  contingent  charges, 
the  form  of  the  Wards'  Establishment  Bill 
prescribed  in  Circular  Order  No.  9  of 
November  1873  has  been  modified. 

Indents  should  be  made  on  the  Superin- 
tendent  of  Stationery  for  the  modified  form, 
which  should  invariably  be  used  in  future. 


Sohstitutes  a  New  Rule  for  clauses  3, 3A,  6,  and 
7,  section  3,  Chapter  VIII.,  page  852  of 
Board's  Rules,  regarding  Revenue. 

No.  8. 

Clauses    3,    3A,   6,    and   7,   section    3, 
Chapter  VIII ,    page    852    of    the    Board's 
Rules,  are  hereby  cancelled,  and  the  follow- 
ing substituted  : — 

3.  Proprietors  of  estates  situated  in  the 
districts  of  Chittagong  and  Sylhet,  and 
assessed  to  a  Government  revenue  not  ex- 
ceeding one  rupee,  and  proprietors  of  hold- 
ings in  Calcutta,  Panchannagram,  and  Chin- 
surah,  may  redeem  all  future  payments  by 
one  payment  of  twenty- five  limes  the 
revenue  of  such  estates  or  holdings. 


Prescribes  Form  of  Diary  in  whi^  Reports  on 
the  working  of  the  Kules  under  the  Indian 
Coinage  Act  are  to  be  submitted. 

No.  2. 

The  following  form  is  prescribed  as  that 
in  which  District  Officers  should  submit  tke^ 
reports  on  the  working  of  the  rules  for 
carrying  out  the  provisions  of  the  Indian 
Coinage  Act  ^XXIII.  of  1870)  required  by 
Circular  Order  No.  2  of  November  1873  : — 


FEBRUARY  1874. 


Hox'bLE  V.   H.  SCHALCH. 


Erratum, 


In  line  i  of  Board's  Circular  Order  No,  8 
0/  January  18^4, /or  *'8s2'  read  ''132.'' 


Modifies  form  of  the  Wards'  Establishment  Bill 
prescribed  by  Circular  of  November  1873. 

No.  I. 

The  Government  of  India,  in    Financial 
Resolution  No.  3750  of  17th  Deqember  1873, 


to 

'S^HVK3^ 

• 

Tj- 

Considered        unfit 
for   further  circu- 
lation   by   reason 
of  Obliteration  of 
Device,      or      for 
other  cai^e. 

EUUB-OMJ^ 

-S33dn^  ja)iBnf) 

% 

1 

Believed    to    have 
lost  by  reasonable 
wearing         more 
than       two       per 
cent,  in  weight. 

•S9adn^  jI^H 

'saadn^ 

» 

1 

Believed     to     have     been 
reduced  in  weight  other- 
wise than  by  reasonable 
wearing. 

BUUB-OMX 

'Sdddn^  ja;jenQ 

•saadny  ^bh 

. 

'ssddn^ 

•H 

w 
<* 

Believed  to  be  Counterfeit. 

BUUB-OMX 

*s93dn^  J9)jBnQ 

•saadn^  jI^h 

•S9ddn^ 

Q 
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A  New  Heading^    **  Nominal  Remission  "  to  be 
open^  in  Retain  No.  X. 

No.  3. 


Circular  Order  No.  5  of  October  1873 
*  directed  that  •remissiofls  entered  in  Return 
No.  X.  should  be  classed  under  the  two  heads, 
(1)  Remissions  of  right,  and  (2)  Remissions  of 
^rnce ;  but  it  has,  in  practice,  been  found 
that  many  cases  classed  as  cases  of  remission 
do  not  properly  fall  under  either  of  these 
heads.  The  most  common  instance  is  where 
a  farm  of  some  Government  estate  expires, 
and  the  estate  coming  upder  khas  manage- 
ment, it  is  found  to  be  uncultivated.  The 
revenue  paid  by  the  fanner  continues  to 
appear  as  the  demand  against  the  estate,  but 
has  of  course  to  be  "remitted."  Here,  as 
the  demand  was  never  due  from  any  one,  the 
so-called  remission  cannot  be  treated  as  either 
"of  right"  or  "of  grace."  Again,  remis- 
sions are  sometimes  necessary  owing  to  errors 
in  account,  revenue  paid  twice  over,  and  the 
like.  The  Member  in  charge  desires 
therefore  that,  except  when  a  remission 
represents  a  specific  sum  at  one  time  really 
due  from  a  specific  person,  but  which,  for 
good  cause  and  under  competent  authority, 
it  has  been  determined  to  forego,  such  remis- 
810%  should  be  classed  under  |  third  head, 
and  appear  as  9^''  nominal  remission." 


A.  MoNEf,  Esq.,  C.  B. 

Circulates  FllUncial  Department  Orders  of 
Jaflaary    1874   l-egardingl  CanceOatioo 
Punching  of  Stamps. 

•  No.  4. 

In   continuation  of  th*  Board*s  Circoli 

*  Orders       marginallj 
No.  3  of  August  1873.    cited,    the    folbwii 

„    3  01  October  „  ' 

orders  of  the  Govei 
ment  of  India,  in  the  Financial  Department, 
No.  831,  dated  31st  January  1874,  are  pob- 
lished  for  information  and  guidance  :— 

It  has  been  brought  to  the  notice  of 
Government  that  the  provisions  of  secto  30 
of  the  Court  Fees  Act  (VII.  of  1870), 
regarding  the  cancellation  of  stamps,  are  not 
in  all  cases  strictly  observed,  and  that  conse- 
quently stamps  are  liable  to  be  fraudulentl/ 
used  a  second  timb. 

2.  It  is  therefore  requested  that,  with 
the  permission  of  his  Honor  the  Lieutenant- 
Governor,  you  will  be  good  enougb  10 
impress,  upon  all  Courts  and  Officers  having 
to  deal  with  Court-fee  sUmps,  the  importance 
of  punching  out  from  the  stamps  the  fign« 
head,  and  destroying  the  piece,  before  taking 
action  upon  the  documents  to  which  the 
stamps  may  be  attached. 

3.  The  Member  in  charge  desires  ihit 
each  District  Officer  will  at  once  comooni- 
cate  the  present  Government  orders  direct  to 
every  one  of  his  subordinate  officers  who 
receives  petitions  or  other  papers  bearing  a 
Court-fee  stamp,  reporting  to  the  Commis- 
sioner of  the  Division,  in  due  course, 
that  this  has  been  done.  The  personal 
responsibility  of  the  officer  who  gives  any 
order*to  see  that  th^  stamp  affixed  under 
Act  VII.  of  1870  is  punched  be/ore  he  ukes 
such  action  is  clear  from  section  30  of  the 

Act,  and  must  be  enforced. 

f 
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LMARCH  1874. 


Hon'ble  Y.  H.  Schalch, 


per  acre  of  each  denomination  of  soil  to  be 


entered,  in  addition  to  tfie  rate  per  beegah,  in 


Abstract  Statement  No.  20. 


No.  I. 


District  OFFicitRs   are  requested,  when 
submitting,    in  accordance   with   clause    i, 

section  12,  Chapter  XX.,  page  287,  of  the 

Board's  Rules,  Abstract  Statement  No.  20, 

to  show  in  column  2  of  Table  B.,  in  red  ink, 
the  rate  per  acre  of  each  denomination  of 
soil  entered  in  column  i  of  that  Table  in 
addition  to  the  rate  per  beegah. 


Alteration  in  Clause  12,  Section  2,  Chapter  XXV., 
pa^e  342,  Board's  Roles,  regarding  convert- 
ing securities  into  a  book  debt  in  the  Bank 


of  Bengal 


t-»- 


No.  2. 


The  followirtg  alteration  has  been  made 


in  clause  12,  section  i,  Ch'apter  XXV.,  page 
341,  Board's  Rules— -  * 

After  the  words  "  in  value  "  in  the  sixth 
line,  substitute  for  the  rest  of  the  clause  the 
following  sentence :  '^In  whiclf  case  CoUec- 
"  tors  should  consider  the  possibility  of  con- 
^'  verting  the  securities  into  a  book-debt  in 
"  the  Bank  of  Bengal  in  accordance  with  the 
"  Notification  0^  the  Government  of  India, 
'^Financial  Department,  No.  44,  dated  lolh 
"January  1867,  published  at  page  39  of  the 
"  Gazeiit  of  India  fof'that  year." 


Expunges  part  of  Circular  Order  No.  3  of  May 
1872  regarding  settlements. 

No.  3. 

Clause  4,  section  8,  Chapter  JX.,  page 

» 

"and     that     arrange     ^82,   of    the  Board's 

''  ments  for  its  payment    Rules,   having    been 

"  at    future    settlements 

"  should   continue    to  be  /  r       • 

"effected,  at  any   rate,    of  the  revised  orders 

"  until  the  Road  Cess  Act 


« : 


is  in  full  operation.'' 


No.  36A.,  dated  17th 


January  1874,  cir- 
culated with  letter  No.  71  A.,  dated  6th 
February  last,  the  words  in  the  latter  part 
of  Circular  Order  No.  3  of  May  ijja,  as 
noted  on  the  margin,  should  be  expunged. 


. 
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Draws  attention  to  Part  X.,  Act  IV.  (B.C.)  of 
Z870,  with  refefence  to  suits  on|behalf  of  estates 
under  the  Court  of  Wards. 


No.  4. 

It  has  be«n  brougKl  to  the  notice  of  the 
Member  in  charge  that  in  many  cases  the 
pi'ovisions  of  the  law  in  regard  to  the, 
instiiution  and  defence  of  suits  on  behalf 
oi.  estates  under  the  superintendence  of  the 
Courts  of  Wards  are  not  observed  with, 
sufficientcare.  Mr.  Schalch,  therefore,  desires 
to  draw  the  particular  attention  of  District 
Officers  to  Part  X.  of  Act  IV.  (B.C.),  1870. 

Section  72  of  that  Act  requires  that 
every  suit  (e.Kcept  suits  in  the  High  Court), 
brought  on  behalf  oi  a  ward,  shall  be 
authorized  by  some  order  of  the  Court  in 
charge  of  such  ^x^.  An  injunction  to  this 
effect  is  reiterated  in  clause  13,  section  i, 
Chapter  XXV.  (page  341)  of  the  Board's 
Rules.  A  copy  of  the  order  should  invari- 
ably be  sent  with  the  draft  plaint  to  the 
Legal  Remembrancer. 

Again,  •under  section  69  of  the  Act,  the 
ward  must  (except  in  suits  before  the  High 
Court)  sue  or  be  sued  in  his  own  nam^ 
describing  himself,  or  being  described,  as  a 
ward  of  Court ;  and,  as  a  rule,  the  manager 
must  be  named  as  next  friend.  Accordingly 
the  ifollowing  form  should  be  adopted  in 
plaints  on  behalf  of  a  ward  of  Court — 

"  A.  B.,  ward  of  the  Court 

"  of  Wards,  inhabitant  of  ,  by 

"  C.  D.,  inhabitant  of  , 

**  manager  of  the  estate  of  the  said  ward  of 
'*  Court,  sues  E.  F.,  &c." 


"  A.  B., Inhabitant  of 
*'  sues  C.  D.,  inhabitant  of 
"  ward  of  tlic  Court  d 

"jjVards,  of  whom  E.  F.,  inhabitant  of 
"  ,  the  manager  of  the 

''estate   of  the  said  ward,  is  next  friend'' 
or  "  ffuardian.'* 


A.  Money,  Esq.,  C.  B. 


^  Similarly,  in  cases  where  the  ward  is 
defendant,  the  answer  should  be  in  the 
following  form — 


Circulates  Financial  Department  Order  No.  ^ 
dated  29th  January  1874,  allowing  officen  to 
charg^e  in  the  accounts  the  valae  of  service 
postagfe  stamps  ^ths  to  the  ReTenne,  aod  [tli 
to  the  Judicial,  Departments. 


No.  5. 

The  following  orders  of  the  Government 
of  India,  in  the  Financial  Department,  No. 
661,  dated  29th  January  1874,  are  published 
for  information  and  guidance  by  order  of 
the  Lieutenant-Governor  of  Bengal— 

"The   Governor-General   in   Council  is 

**  pleased  to  allow  the  several  Local  Govcm- 

"  ments  and  Administrations  to  authorize, 

"  whenever  they    think   necessary.  District 

"  Officers   to  charge   in    the    accounts  the 

••'  value  of  the  service  postage  stamps  pur- 

*•'  chased  by  them,  in  the  fixed  proportion  of 

"  three-fourths  to  the  Revenue,  and  one- 

"  fourth     to     the     Judicial,     Departments. 

"  Whenever  the  cost  of  an  establishment  is 

*'  ^vided  between  two  heads,  the  charge  iot 

**  service  postage  labels  may  be  divided  in 

"  the  same  proportion,  care  being  taken  to 

"  secure  every  possible  economy." 

h 
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Hon'bLE   V.   H.   SCHALCg. 


Ea^plains  what  should  be  contained  in  Reports  tkn 
"WsLrds'  Estates  prescribed  by  Board's  Circu- 
o£  June  1873. 


No.  6 


^ 


(Division  III.),   page    213    of  the  Board's 
Rules : —  ^ 

After  the  words  "  all  petitions "  add 
"(excepting  those  for  sales  under  Regula- 
tion  VIII.  of  1819,  which  are  struck  off  on 
payment  of  the  zemindar's  demand,  which 
should  be  placed  under  class  c),'* 


As     some   doubt   appears    to    exist   what' 
estates  should  be  included  in  the  Report  on 
'Wards*  Estates  prescribed  by  Board's  Circu- 
lar No.  2  of  June  1873,  the  nature  of  which 
was    further  explained   in  the  Circular*  to 

Commissioners  dated 

•  ^T^'^'j^'^l'v^-ff^'       1st    September    fol- 

V  lo  others).  No.  099  A.  r 

lowing,  it  is  hereby 
directed  that  such  Reports  should  embrace 
all  estates  managed  by  the  Court  of  Wards, 
all  estates  managed  by  the  Revenue  Author- 
ities under  orders  of  the  Civil  Court  passed 
in    accordance  with  the  provisions  of  Acts 
XXXV.  and  XL.  of  1858,  all  estates  attached 
under  orders  of  the  Civil  or  Criminal  Courts 
or    under    general    or     special     orders    of 
Government,  and  all  estates  held  in  trust  by 
Government. 


Addition  to  Chapter  XIII.  (Division  III.)» 
page  213  of  Board's  Rules. 

No.  7. 

As  it  is  unnecessary  to  preserve  petitions 

for  sales  under  Regulation  VIII.  of  1819, 

which  are  struck  off   on  payment  of^the 

zemindar's  demand,  the  following  should  be 

inserted  in  the  Appendix  to  Chapter  XIII. 
Vol.  XXI. 


States  how  '*  Sale-proceeds  of  Waste  Papers  " 
and  certain  oth$r  particulars  are  to  be  shown 
in  Table  V.  of  Return  No.  X. 

No.  8. 

"  Sale-proceeds  of  Waste  Papers  "  from 
the  Collector's  office  form  a  ^art  of  "  Mis- 
cellaneous Land  Revenue  "  as  laid  down  in 
clause  5,  section  7,  Chapter  XIIL,  page  212 
of  the  Board's  Rulecs;  and  District  Officers 
are  informed  that,  in  future,  this  item  of 
revenue  should  be  shown  cnder  heading  (>&), 
Table  V.  of  Return  No.  X. 

Note  3  at  foot  of  Table  V.  is  cancelled,  but 
it  should  be  remembered  that,  under  the 
heading  {k),  there  should  only  be  shoxVn 
items  which  are  admittedly  items  of  miscel- 
laneous land  revenue,  and  which  do  not  fall 
under  any  of  the  preceding  headings ;  and 
that  the  nature  of  these  items  must  be 
.'jxplained  in  Table  IV. 


A.  Money,  Esq.,  C.  B. 


Addition  to  Rule  29,  page  71  of  Salt  Manual. 

No.  9. 

Ths  following  should  be  added  as  clause  2 
to  Rule  29  at  page  7  of  the  Salt  Manual : — • 

At  places  situated  at  a  long  distance  from 

81-a 
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the  Collectorate  or  the  Sub-divisional  Office,  < 
the  Collector  is  further  empowered  to  entrost 
the  distribution  of  the  forms,  duly  signed 
<^and  sealed,  to  the  Police  in  charge  of  the 
Division  within  the  limits  of  which  the  salt 
is  stored  at  the  time  for  sale. 


Para,  26  of  the  Instntctions  for  the  Administra- 
tion of  the  Land  Acquisition  Act  (X.  of  1870) 
cancelled. 


«-.    „ 


No.  10. 

Under  the  orders  of  Government,  para. 
28  of  the  Instructions  for  the  Administration 
of  the  Land  Acquisition  Act  (X.  of  1870)  is 
hereby  cancelled. 


APRIL  1874, 


The  Hon'ble  V.  H.  Schalch. 


When  an  E!state  it  re-settled,  Steps  should  at 
once  be  taken  to  secure  the  Execution  of  the 
Agreement,  with  the  Proviso  for  subsequent 
Revision  prescribed  by  para.  9  of  Revised 
Settlement  Rules. 

No.  I. 

The  yiember  in  charge  has  noticed  that, 
in  some  cases,  para.  9  of  the  Revised  Settle- 
ment Rules,  circulated  with  Board's  Order  No. 
419B,  dkted  24th  July  1872,  has  not  been 
strictly  observed,  and  that,  when  estates  are 
re-settled,  the  acceptance  of  the  revised 
assessment  is  allowed  to  stand  over  until  the 
settlement-holder  signs  the  fipal  agreement. 
Mr.  Schalch,  therefore,   draws-  attention  to 


the  rule,  and  reqoests  that,  wfoen  an 
re-settled,  steps  may  at  once  be  taken  toi 
the   execution  of  the  agreement,   wit 
proviso  for  subtequent  revision  pre! 
inf  the  rule  just  cited.    Any    delay 
part  of  persons  with  whom  settlem< 
been  concluded    to  sign    such    agT( 
shoAld  be  reported  for  the   orders 
Board. 


Alteration  in  clause  5,  section  7, 
XIX.,  page  a68  of  the  Board's  Roles.' 

No.  2. 

Thk  words  ''  that  they  are  the  heirs 
parties  so  registered,"  at  the  end  of  cliostt! 
section  7,  Chapter  XIX.,  page  268  oi  t| 
Board's  Rales,  are  hereby  expunged. 


Data  on  which  Proposed  Rate  for  each  dass  < 
land  is  calculated  to  be  folly  recorded  in  Settl 
ment  Reports. 

No.  3. 

Thb  Member  in  charge  has  lately  ha 
occasion  to  notice  that  the  data  on  whic 
rates  are  fixed  are  very  inadeqaately  set  foit 
in  Settlement  Reports.  In  some  cases  it  h: 
even  been  thought  sufficient  to  justify  tl 
rates  proposed  by  a  comparison  of  the 
average  incidence  with  the  average  inciden( 
of  rates  for  all  classes  of  lands  in  adjoinin 
estates  or  villages.  No  guide  could  be  moi 
fallacious  than  this.  Mr  Schalch,  therefor 
draws  particular  attention  to  clause  2,  sectio 
7,  Chapter  XX.  of  the  Board's  Rules  (paj 
277),  and  requests  that,  in  all  future  settle 
ments,  care  may  be  taken  to  record  full 
the  data  on  which  the  proposed  rate  for  eai 
class  of  land  is  calculated. 

b 


THE   WEKKLT   REPORTIR. 


a  to  clause  3A,  lection  31,  Cba.pter,  VIII., 
■rd'a  Rales, re^ardiurTiuaamisMon  bj  Post 
Covers   containii^   Traiufer   Receipti  for 
rac   r<i>c»t  of  Iftnd  revenue.  • 

No.  4.    *  • 

;  following   is    added    as  clause   3A, 

I    II,     Chapter     VIII.,     page    155, 

(i  ,     I's  Rules  : —  1 

,     vers   containing    transfer    [eceiptE«  on 

int    of  the   paymenu  of    land    revenue 

Id    only  be  fgrwarded    at    ihe    public 

use  when   ihc    payment  is    made    in    a, 

let  other  than  that  10  which  it  belongs 

the    convenience    of    Government,    b\it 

;  the    payment   is    so    made    for    the 

^^—^nience  of  ibc  payers,   postage  on  the 

^^crs  forwarding  the  transfer  receipts  must 

■er  be  paid  by  (hem,  or  they  should  be 

laired    to   fonvard    them    direct  at    their 

b  cost. 


A.  MoNEr,  Esq.,  C.B. 


No.  s. 

OrncKRS  in  charge  of  Districts  where  a 
t  for  opium  licenses  is  now  levied  are 
qaeated  to  make  the  following  alter- 
ions: — 

—In  Excise  Form  i5,  pages  97  and  98, 
nrd's  Rules,  for  last  para,  of  Clause  11, 
bstitute  "  13,    Thai  he   pay    to  Govern- 

,  ent  a.  fee  of  Rs.  ." 

ant/. — In    Register    No.   8z,    page    226, 

«  ttrd's   Rules,  add  a  column  (6)  with  the 
g  "  Amount  of  License  Fee." 


MAY  1874. 

HOSBLE  V.  H.  SCHALCH,  C  S.I. 


obstitutes  Nem  Fonn  of  Application  for  the  01 

^abjoined  to  clause  3,  Chapter  VI.,  section  1 

pag«  127  of  Board's  Rules.  ^ 


Under  instructions  from  Government,  the 
allowing  form  of  application  is  substituted  for 


the  one  now  subjoined  to  clause  3,  Chapter 
VI.,   section    10,   page   12^  of  the  Board's 


1 

Goirmmen 
India. 

be 

I 

"■™ 

d'.p.". 

1 

1 

i 

i 

1 

e 

1 

CircaUtes  Extract  from  a  Government  Order 
regarding:  the  Investment  of  the  Surplus  Cash 
of  Wards'  Estates  in  generaL 

No.  2. 

The  following  extract  from  a  recent  order 
of  Government  is  published  for  the  informa- 
tion and  guidance  of  District  Oflicers  in 
charge  of  estates  under  the  management  of 
the  Court  of  Wards  :— 

"  Until  further  orders,  the  surplus  cash  of 

" and  (Wards)  estates  in  general  arc, 

"  as  they  accrue,  to  be  invested  in  Govern- 
"  ment   Securities,    and     not    at    all   in  tb« 

"  purchase  of  additional  estates." 
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Heading:  for  **Kharcha  hisabs"  under  Khas 
tehsii  to  be  added  to  the  Appendix  to  Chapter 
XIIL,  pagfe^ifof  Board's  Rules. 

^  No.  3. 

As  it  is  desirable  to  preserve  "Kharcha 
hisabs"  of  estates,  the  property  of  private 
individuals,  held  under  Khas  tehsii,  the 
following  addition  is  made  to^heading  V.  (b), 
►Class  A  in  the  Appendix  to  Chapter  XIII. 
(page  213)  of%e  Board's  Rules: — 

"and  'Kharcha  hisabs'  of  estates,  the 
"property  of  individuals  under  Khas  tehsii." 


JUNE  1874. 


Hon'bLE  V.  H.  SCHALCH,  C.S.I, 


Estates  under  tlft  Direct  Management  of  the  Col- 
lector are  liable  to  Zemindaree  Dak  Cess. 

.•    ■  No.  I. 

As  some  misconception  has  been  found  to 
prevail  in  regard  to  the  levy  of  zemindaree 
dak  cess  from  estates  under  the  direct  manage- 
ment of  the  Colle^ftor,  attention  is  drawn  to 
clause  3.  section  8.  Chapter  XX.,  page 
282  of  the  Board's  Rules,  which  lays  down 
that  such  estates  arc  not  exempted  from  the 
payment  of  the  rate  under  section  3,  Act 
Vlil  (B.  C.)of  1S62.  The  Collector  manag- 
ing a  Government  estate  is  exactly  a 
"zemindar,  sudder  farmer  or  other  person 
paying  rent  to  Government ''  within  the 
meaning  oLthe  Act. 


Farming  leases  in  future  to  contain  a  clause 
reserving  to  the  Collector  a  right  to  cancel  the^ 
Deed  on  the  Farmer  becoming  bankrupt  or 
allowing  the  Lease  to  be  sold  in  Execution. 

No.  2. 

It  appears  that,  under  the  law,  the  co- 
venant contained  in  a  lease  granted  to  a  far- 
mer of  a  Government  estate,  not  to  sell  the 
estate,  or  to  under-lease  it,  eiiher  wholly  or 
in  part,  does  not  protect  the  lease  from  sale 
by  the  Civil  Court  on  execution  of  decree.* 
The  practical  effect  of  this  is  that  the  Courts 
may  often  substitute,  in  the  place  of  a  farmer 
carefully  selected  by  the  Government,  any 
man,  be  his  character  what  it  may,  who 
simply  bids  highest  at  the  sale.  To  remedy 
th's  de^ct,  the  Member  in  charge  desires 
that,  in  future  farming  leases,  a  clause  should 


be  added  reserving  to  the  Collector  a 
to  cancel  the  deed  on  the  farmer  be< 
bankrupt,  or  allowing  the  lease  to  be 
execution. 


A.  Money,  Esq.,  C.B. 


Alterations  in  the  Rules  in  consequence  ofj 
fees  Stamps  being^sold  in  future  by  \M 
Vendors  instead  of  by  Oflhrial  Vendors. 

No.  3. 

The  result  of  the  experimental  inti 

tion  of  the  sys 
Stamps.  official         vend 

Court-fees      Sti 
with  reference  to  Aft  VII.  of    1870,  ii 
Districts   of    the    Lower    Provinces,  hi 
shown   that  the  convenience    of  the 
cannot  be  sufliciently  met  thereby,  the 
tion  of  Government  has  ixow  been  o\ 
to  revert,  in  all  Districts  (excepting  Cak 
where  special  salaried  vendors  are  appcii 
to   the   former   system    of   sale    by  /A 
vendors.  « 

'2Ji(L — It  is  accordino;]v  necessary  to 
para.   6  of  the  Rules  under   section 
Aft  VII.  of  1870,  published  with  the  B< 
Circular  Order  No.  8  of  June  1S72,  a] 
substitute  for  it  the  following  Rule-: — 

"  6. — Licensed    Vendors    at    all 
(Quarters  and   Sub-Divisional  Stations. 
chasing  stamps  of  the  total  value  of 
or  upwards,  at  one  time,  are  allowed  aj 
count  not  exceeding  i^  per  cent.     Bi 
discount  is  allowed  on  purchase  of  any 
of  which  the  value  is   more  than  Rsj 
Stamps  above  that  value  are  always  pr< 
able  from  the  Collector  and  from  Sub-] 
sional  Officers." 

jrd. — Also,  for  the  words  "  receipt  a 
custody "  in  para.  4  of  the  present  Rol 
the  following  words  are  to  be  substituted: 
"  receipt,  custody,  issue  from  the  Coilecto 
store,  and  the  retailed )  *  ♦  ♦  * 

^h, — ^I'he  Commissioner  of  each  Divisa 
will  make  the  necessary  arrangements  fi 
reverting  to  the  system"  of  licensed  veci 
inviting  vendors  to  apply,  through  ihe  Di2 
irict  Officers,  for  licenses  to  sell  Court-fce 
Stamps  on  a  fixed  discount  allowance  of  li 
per,!:ent. 

j//i. — The   sanction  of   Government  fc" 

(i)  Rule   7A  in  section  4  of  Chapter   XXI.  rf^ 
Board's  Rules  is  not,  however,  applicable. 
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y^^Cifi  been  received  to  the  continuance  of 


m^ 


tfcc.C:, 


iTd 


of   discount  at  t\  per  cent,  on  the 
the    special    description   of    paper 
to    in  the  Board's  Ciropular  Order 
of   November  i872,«to  be  used  ^or 
nts    under  Act   VII.  of   1870:   and 
cers  are  directed  to  carefully  super- 
working  of  the  scheme,  to  ascer- 
eiher  any  extortion  is  practised  by 
of   the  paper   in  demanding  from 
ers   more  than  th^  fixed  price  of  i 
r  sheet.         • 

-With  reference  to  these  instructions, 

bmmissioner  will  prepare  and  submit  a 

1  statement  of  the  amounts  of  discount 

ted   to  be  paid  in  each  District  of  his 

n  during  the  current  official  year,  for 

no  provision  has  been  made  in  the 

[et  Ksiimates  for  1874-75. 


re 


g^ardin^  the  levy  of  stamp  duty  on  de- 
ions  and  documentary  exhibits  in  cases. 


iiDib 


No,  4. 

s  ii  appears  from  reports  received  that  a 

rsiiy  of  practice  exists  with  respect  to 

levy  of  §tamp-duty  on  depositions  and 

mentary  exhibits  in  cases,  Divisional  and 

ict  Officers  are  requested  to  observe  in 

re  the  following  rule  : — 

Copies  of  depositions,  and  also  copies  of 

uments  coming  within  the  description  of 

uments  mentioned  in  clause  9,  Schedule 

.,  Act  X.  of  1870,  as  ''acconnts,  statements, 

eports,  or  the  like/'  taken  out  of  any  Civil 

or  Criminal  or  Revenue  Court  or  office,  or 

from  the  office  of  any  Chief  Officer  charged 

.wUh    the    executive    administration    of    a 

I);vision,   should  bear    a  stamp  under  the 

^.  provisions     of     the     aforesaid    clause,    the 

value  of  which  should  be  computed  according 

to  the  number  of  words  contained  in  the 

deposition  or  document,  at  the  rate  of  eight 


annas    per    every   360  words  or  fraction  of 
360  words. 

Copies  of  documents  not  YaUing  within 
the  above-mentioned  description  are  dutiable 
under  clause  23,  Schedule  I.,  Act.  XVIII.  of 
1869.  For  example,  the  copy  of  a  bill  of 
sale  should  be  stamped  under  the  latter  Act, 
while  the  copy  of  an  Ameen's  report  would 
\jequire  a  stamp  under  clause  9,  Schedule  I. 
of  Act  VII.  of  1870.    • 


Register  No.  XXVI.  to  show  how,  and  when, 
lands,  the  property  of  Government,  have  been 
acquired.  • 

No.  5. 

District  Officers  are  requested  in  future 
to  show  in  the  Column  of  remarks  of  Regis- 
ter No.  XXVI.  how  lands,  the  property  of 
Government,  have  been  acqi\^red,  whether 
under  the  Land  Acquisition  Act  or  by  pri- 
vate purchase,  and  the  dates  on  which  such 
lands  were  acquired.  ik 


Salt  char-chittee  forms  how  to  be  printed,  &c. 

No.  6.  • 

Salt  char-chitte*  forsis  will,  in  future,  be 
printed  with  a  counterfoil,  and  bound  up  in 
books  of  100  each.  Before  the  books  are 
issued  by  the  Collector  to  wholesale  vendof  s, 
the  pages  must  be  signed,  i>ealed,  and  num- 
bered as  prescribed  in  Rule  2  at  page  1 7  of 
the  Salt  Manual. 

When  a  wholesale  vendor  returns  a  row- 
annah  to  the  Collector  on  completion  of  the 
%ale  of  the  salt  covered  by  it,  he  must  at  the 
same  time  return  the  counterfoils  of  the 
chars  under,  which  the  salt  has  been  sold. 
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